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-  (88)  8;  (84)  6;  (88)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90^ 
91)  84;  (92)  86;  (93)  80;  (94)  88;  (95)  86;  (98,  97)  88;  (98)  89;  (99) 
48;  (100,  101)  46;  (102)  48;  (108)  49;  (104,  105)  68;  (108, 107, 108)  64| 
(109,  110)  66;  (111)  66;  (112)  67;  (118)  69;  (114)  68;  (115,  118)  67| 
(118, 119)  78;  (120)  74;  (121)  77;  (122;  123, 124,  126)  88;  (128, 127)  86; 
(128)  86;  (129)  87;  (180)  89;  (131, 182}  90;  (133)  91;  (134)  98;  (135) 

9a 

ABKAK8AB.  — (48)  8;  (49)  4;  (60)  7;  (51)  14;  (62)  80;  (68)  88;  (64)  86; 
(56)  89;  (56)  86;  (57)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  62)  64; 
(63)  68;  (64)  68;  (65)  67;  (66)  74;  (67)  77;  (68)  88;  (69)  86;  (70)  91. 

OAlooBmA.  —(72)  1;  (78)  8;  (74)  6;  (75)  7:  (76)  9;  (77)  11;  (78, 79)  18;  (80) 

t8|  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88; 

(89)  88;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  88; 

(98)  86;  (99)  87;    (100)  88;  (101)  40;   (102)  41;  (103)  48;  (104)  48; 

(105)46;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110,  111)  68;  (112) 

68;  (113)  64;  (114)  66;  (115)  66;  (116)  68;  (117)  69;  (118)  68;  (119)  68; 

(120)  66;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77; 

(127)  78;  (128,  129)  79;  (130)  80;  (131)  88;  (132)  84;  (133)  86;  (134) 

86;  (135)  87;  (136)  89;  (137)  98;  (138)  94. 
OdLOBADO.  —  (10)  8;  (11)  7;  (12)  18;  (18)  16;  (14)  80;  (15)  88;  (16)  86| 

(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 

(25)  71;  (26)  77;  (27)  88;  (28)  89;  (29)  9a 

ConraonouT.— (54)  1;  (56)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 
(61)  89;  (62)  86;  (63)  88;  (64)  48;  (65)  48;  (66)  60;  (67)  68;  (68)  67; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (78)  84;  (74)  98. 

IliLAWABa.— (5  Heart.)  1;  (6  Honrt.)  88;  (7  Hoast)  40;  (9  Hoast)  48; 
.    (1  Marr.)  66;  (2  Manr.)  69;  (1  Pennewill)  78;  (2  Pennewill)  88;  (8 
Pennewill)  94. 

ILOBIDA.— (22)  1;  (23)  11;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80; 
(30)  88;  (31)  84;  (32)  87;  (33)  89;  (84)  48;  (35)  48;  (36)  61;  (37)  68| 
(38)  66;  (39)  68;  (40)  74;  (41)  79;  (42)  89. 

OlOBOXA.  —  (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80^ 
(85)  81;  (86)  88;  (87)  87;  (88)  80;  (89)  88;  (90)  86;  (91,  92,  93)  44; 
(94)  47;  (95,  96)  61;  (97)  64;  (98)  68;  (99)  69;  (100)  68;  (101)  66| 
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aOS)  66;  (10S)  68:  (104)  66|  (105)  70;  (100)  VI;  (107)  98;  (108)  V8; 
(100)  .77;  (110^  111)  78;  (11«  81;  (US)  84;  (114)  86i  (110)  90;  (Uf) 

In4B&  —  (S)  86;  (S,  4,  5)  85. 

luDron.^(181)  8;  (18S)  8;  (1«)  6;  a^)  7;  (US)  8;  (ISO)  8;  (U7)  U; 
(188)  15;  (129)  16;  (100)  17;  aOl)  19;  (Itt)  88;  (103^  184)  88;  (ISO) 
85;  (ISO)  89;  (1S7)  81;  (ISO,  180)  88;  (140^  141)  88;  (148)  84;  (143^ 
144,  140)  86;  (140,  147)  87;  (148)  89;  (140«  150)41;  (151)  48;  (158)  48; 
(154)  45;  (158,  155)  46;  (150)  47;  (157)  48;  (108)  49;  (150)  50;  (100. 
101)  58;  (108)58;  (108)54;  (184, 105)56;  (100)57;  (107)59;  (100^  100) 
61;  (170)  68;  (171)  68;  (17%  178)  64;  (174)  66;  (175)  67;  (170)  68f 
(177,  178)  69;  (170)  70;  (180^  181)  78;  (188)  74;  (183^  184)  78;  (185) 
76;  (180)  78;  (187)  79;  (188)  80;  (180)  88;  (100)  88;  (101,  108)  85; 
(108)  86;  (194,  105)  88;  (100)  80;  (107)  90;  (108)  98;  (10^  800),  98| 
(801)  94;  (208)  95. 

InxuHA.  —(118)  8;  (118)  8;  ai4)  5;  aiO)  7;  aiO)  %  (in»  HO)  10;  aiO) 
18;  (120,  121)  16;  (182)  17;  (188)  18;  (184)  19;  (125)  81;  (188^  187)  88| 
(188)  85;  (129)  88;  (180)  80;  (181)  81;  (188)  88;  (188)  86;  (184)  88; 
(135)  41;  (130)  48;  (187)  45;  (138)  46;  (180)  47;  (140)  49;  (1,  8,  8 
Ind.  App.;  141)  50;  (4, 5, 0  Ind.  App.;  142)  51;  (7, 8  ind.  App.;  ia)58; 
(0,  10  Ind.  App.)  58;  (11  Ind.  App.)  54;  (18  Ind.  App.;  144)  55;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (140)  58;  (10  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  68;  (160;  10  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  164)  77;  (84  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  88;  (20  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  98;  (29  Ind.  App.)  94;  (159) 
95. 

Iowi..(72)  8;  (78) 5;  (74)  7;  (75) 9;  0% 77)  14;  (78)  16;  (79)  18;  (80)  80; 
(81)  85;  (82)  81;  (83)  88;  (84)  85;  (85)  89;  (86)  41;  (87)  48;  (88)  45; 
(89.  90),  48;  (91)  51;  (92)  54;  (08)  57;  (H  05)  58;  (96, 07)  59;  (98)  60; 
(99)  61;  (100)  68;  (101,  102)  68;  (103)  64;  (104)  65;  (105)  67;  (106)  68f 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  88;  (112)  84;  (118)  86; 
(114)  89;  (115)  91;  (116)  98;  (117)  94. 

Ciir8A8.~(87)  1;  (88)  5;  (80)  7;  (40)  U^  (41)  18;  (48)  16;  (43)  19;  (44)  81; 
(45)  88;  (40)  86;  (47)  87;  (48)  80;  (40)  88;  (50)  84;  (51)  87;  (58)  88; 
(53)  48;  (54)  45;  (55)  49;  (56)  54;  (67)  57;  (58)  68;  (59)  68;  (60)  78; 
(61)  78;  m  64;  (63)  88;  (64)  91;  (65)  98. 

KnrruoKT.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85;  (90)  89; 
(91)  84;  (92)  86;  (98)  40;  (94)  48;  (05)  44;  (06)  49;  (97)  58;  (98)  56; 
(99)  59;  (100)  66;  (101)  78;  (102)  80;  (103)  88;  (104)  84;  (105)  88; 
(106)  90;  (107)  98;  (108)  94;  (109)  95. 

LomsiAKA.  —  (89  Lft.  Ami.)  4;  (40  Ijl  Ami.)  8;  (41  Ijl  Ami.)  17;  (42  Li. 
Ann.)  81;  (43  Im.  Ann.)  86;  (44  Ln.  Ann.)  88;  (45  Iju  Ann.)  40;  (4^ 
47  Lb.  Ann.)  49;  (48  Ln.  Ann.)  66;  (49  La.  Ann.)  68;  (60  La.  Ann.)  69; 
(61  La.  Ann.)  78;  (52  La.  Ann.)  78;  (104)  81;  (105)  88;  (106)  87;  (107) 
90;  (108)  98;  (109)  94. 

Mainb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)88;  (84)  80;  (85)  85;  (86)  41; 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (01)  64:  (92)  69;  (93)  74;  (94)  80; 
(95)  85;  (96)  90;  (97)  94. 


8  BCHXDULB. 

Martlaitd.  —  (67)  1;  (68)  6;  {99)  9;  (70)  14;  (71)  17;  (7S)  tO;  (7S)  86;  (7^ 
88;  aS)  88;  (76)  85;  (77)  88;  (78)  44;  (80)  46;  (79)  47;  (81)  48;  (82)  61| 
(83)  66;  (84)  67;  (85)  60;  (86)  68;  (87)  67;  (88)  71;  (89)  78;  (90)  78| 
(91)  80;  (92)  84;  (98)  86;  (94)  88;  (95)  98;  (96)  94. 

LOHUBim.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (160)16;  (161) 
81;  (152)  88;  (153)  86;  (154)  86;  (155)  81;  (156)  88;  (157)  84;  (158)  86f 
(159)  88;  (160)  88;  (161)  48;  (162)  44;  (168)  47;  (164)  49;  (165)  68; 
(166)  66;  (167)  67;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  TO; 
(178)  78;  (174)  76;  (175)  78;  (176)  79;  (177)  88;  (178)  86;  (179)  88; 
(180)  91;  (181)  98;  (182)  94. 

I.— (60»  61)  1;  (62)  4;  (68)  6;  (64, 66)  8;  (66i  67)  11;  (68l  69,  75)  18; 
(70)  14;  (71,  76)  16;  (72;  78,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81» 
82;  88)  81;  (84)  88;  (85^  86,  87)  84;  (88)  86;  (89)  88;  (90;  91)  80;  (92) 
81;  (98)  88;  (94)  84;  (95,  96)  86;  (97)  87;  (98)  88;  (99)  41;  (100)  48; 
(101)  46;  (102)  47;  (103)  60;  (104)  68;  (105)  66;  (106)  68;  (107)  61; 
(108)  68;  (100)  68;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 
89;  (116,  117)  78;  (118)  74;  (119)  76;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  88;  (125)  84;  (126)  86;  (127)  89;  (128)  98;  (129)  96. 
MnnBaTA.  ^(36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (48)  19; 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (50)  86;  (51,  5^ 
88;  (53)  88;  (54)  40;  (55)  48;  (56)  46;  (57)  47;  (58)  49;  (59)  60;  (60)  61; 
(61)  68;  (62)  64;  (63)  66;  (64)  68;  (65)  60;  (66)  61;  (67,  68)  64;  (69) 
66;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (75)  74;  (76,  77)  77; 
(78,  79)  79;  (80)  81;  (81,  82)  88;  (83)  86;  (84)  87;  (85)  89;  (86)  91;  (87) 
94. 

MmiaiiFn.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  86;  (71)  48; 

(72)  48;  (73)  66;  (74)  60;  (75)  66;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  98;  (81)  96. 
IfOBOUBi.  — (92)  1;  (93)  8;  (94)  4;  (96)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)  18;  (101)  80;  (102)88;  (103)  88;  (104, 105)  84;  (106)  87;  (107)  88; 

(106, 109)  88;  (110, 111)88;  (112)84;  (113,  114)  86;  (115)  87;  (116^  117) 

88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  48;  (123)  46;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  68;  (132)  68; 

(133)  64;  (1.34)  66;  (136,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140) 

68;  (141,  142)  64;  (143)  66;  (144)  66;  (145)68;  (146)69;  (147, 148)71; 

(149,  150)  78;  (151)  74;  (152)  76;  (153,  154)  77;  (155)  78;  (156)  79; 

(157)  80;  (158,  159)  81;  (160)  88;  (161)  84;  (162,  163)  86;  (164)  86; 

(165)  88;  (166)  89;  (167, 168)  90;  (169)  98;  (170,  171)  94;  (172)  96. 

MoHTAHA.  — (9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40;  (14)  48;  (15)48; 
(16)  60;  (17)  68;  (18)  66;  (19)  61;  (20)  68;  (21)  69;  (22)  74;  (23)  76; 
(24)  81;  (25)  87;  (26)  91;  (27)  94. 

Nbhuska.  —  (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (8(9 
87;  (31)  88;  (32,  33)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (88)  41t 
(89,  40)  48;  (41)  48;  (4%  43)  47;  (44)  48;  (45,  46)  60;  (47)  68;  (47«  48) 
68;  (49)  69;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  TO;  (56)  71; 
(57)  78;  (58)  76;  (59)  80;  (60)  88;  (61)  87;  (62)  89;  (63)  9a 

NiVADA.— (19)  8;  (20)  19;  (21)  87;  (22)  68;  (23)  68;  (24)  77;  (25)  8a 

Nbw  Hampshibk.  —  ((M)  10;  (62)  18;  (65)  88;  (66)  49;  (67)  68;  (68)  78; 
(69)  76;  (70)86;  (71)  Oa 
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llwJnnT.— (4S  W.   7.  Sq.)  8;  (44  K.  J.  Sq.)  •;  (W  V.  X  L.)  V|  01 

H.  J.  U;  46  1S[.   J.   Sq.)  14;  (4S  H.  J.  Bq.;  58  N.  J.  L.)  19;  (47  N.  J. 

.Bi|.)ft4;  163  Ifl.  J.  X..>  96;  (48  K.  J.  Xq.)  t7;  (49  K.  J.  Bq.)  81;  (64 

H.J.L.)88}  i&OW.  J.  Bq.)85;  (56  N.  J.  L.)  86;  (61  N.J.]iq.)46;  (66 

H.J.U)6A^  «»N.  J.Bq.)46;  (S7N.  J.L.;  66N.  J.  Xq.)61:  (64  N.J. 

Sq.;  Mli(-  J*  I^)  t^<^;  (WN.  J.  L.)68;  (56 N.  J.  Sq.)  88;  (60 M.  J.  U> 

64;  ^56  K.  J.  1fiq.>  eV;  (61  N.  J.  U)  68;  (62  N.  J.  L.)  78; (67  K.  J.  Bq.) 

78;  («8  ^.  J.  L..>  76;  (68  N.  J.  Bq.)  78;  (64  N.  J.  K)  81;  (59^  60  N.  J. 

Bq.^  Sa*,  i66  :N.  J.  1^)  86;  (61 N.  J.  Bq.;  66  N.  J.  L.)  88;  (62  N.  J.  Bq.) 

90«,i^  IS.  J.  L.)  91;  (63  N.  J.  Bq.)  88. 

Viv  YoK.  — aOT>  1;  (106)  8;  (100)  4;  (1U»)8;  (111)  V|  012)  6;  (116)  10| 

014)  U;  ill6)  18;  (116b  117)  16;  (118,  110)  16;  (120)  17;  (121)  18;  (122) 

Ift;  il28)  SO;  1124,  126)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (180. 

131)  87;  il82»  133)  88;  (134)  80;  035)  81;  (136)  88;  (137)  88;  (138)  84| 

(130)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;   (144)  48;  (146)  45» 

1146)48;   (147)48;  (148)61;  (140)68;  (150)66;  (151)66;   (152)  67; 

1183)  80;   (154)  61;  (155)  68;  (156)  66;  (167)  68;  (168^  169)  70;  (160) 

78;  (161,  162)  76;  (163,  164)  78;  065)  80;  (166,  167)  88;  (168)  85; 

1169»  170)  88;  (171)  89;  (172)  98;  (173)  98;  (174)  96 

Hewn  Oabouha.  —(97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 

17;  (106)  18;  (106)  19;  (107)  88;  (106)  88;  (109)  86;  (110)  88;  (HI)  88; 

(112)  84;  (118)  87;  (114)  41;  \Xih)  44;  (116)  47;  (117)  68;  (118)  64; 

(119)  66;  (120)  68;  (121)  61;  (122)  66;  (123)  68;  (124)  70;  (125)  74; 

(126)  78;  (127)  80;  (128)  88;  (129)  85;  (180)  89;  (131)  98;  (132)  96. 

Ho&TH  Dakota.  —  (1)  86;  (2)  88;  (8)  44;  (4)  UH  (5)  67;  (6.  7)  66;  (8)  78; 
(9)  81;  00)  88;  (11)  96. 

—  (46  Ohio  St)  4;  (46(MiioSt)  16;  (47  Ohio  St)  81;  (48  Ohio  Si.)  89; 
(40  Ohio  Si.)  84;  (50  Ohio  Si.)  41^  (51  Ohio  Si.)  46;  (52  Ohio  Si.)  49; 
(63  Ohio  St)  68;  (54  Ohio  St)  66;  (66,  56  Ohio  St)  60;  (57  Ohio  St)  68; 
(68  Ohio  St)  66;  (59  Ohio  Bt)  69;  (60  Ohio  St)  71;  (61  (»iio  St)  76; 
102  Ohio  St)  78;  (63  Ohio  St)  81;  (64  Ohio  St)  88;  (65  Ohio  St)  87; 
166  Ohio  St)  90;  (67  Ohio  St)  Oa 

I. -(15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 
89;  (23)  87;  (24)  41;  (25)  48;  (26)  46;  (27)  60;  (28)  68;  (29)  64;  (80) 
60;  (31)  66;  (82)  67;  (33)  78;  (34)  76;  (35)  76;  (36)  78;  (37)  88;  (38) 
84;  (39)  87;  (40)  91;  (41)  98;  (42)  96. 

—  (115b  116b  117  Pa.  St)  8;  018,  119  Pft.  St)  4;  (120^  121 
Fk.  St)  6;  022  Pft.  St)  9;  (123^  124  Pft.  St)  10;  (126  Pa.  St)  11;  (126 
Fk.  8t)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (180,  181  Pa.  St)  17; 
(182;  138b  134  Pa.  St)  19;  (136,  136  Pa.  St)  80;  (187,  138  Pa.  St)  81; 
(189. 14(1,  141  Pa.  St)  88;  (142;  143  P^  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  81;  (148  Pa.  8t> 
88;  (149,  152,  153  Pa.  St)  84;  (154b  156  Y%,  St)  86;  (156  Pa.  St)  86; 
(157  Pa.  St)  87;  068  Pa.  St)  88;  069  PA.  St)  89;  (160  Pa.  St)  40; 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (168 Pa.  St) 48;  (164,  165  Pa.  St)  44; 
(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 
St.)  60;  072, 178  Pa.  St)  61;  (174,  175  Pa.  St)  68;  (176  Pa.  St)  68; 
(177  Pa.  St)  55;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St) 
68;  (182  Pa.  St)  61;  (188,  184  Pa.  St.)  68;  (185  Pa.  St)  64;  (186  Pa. 
8k)  66;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  68;  (190  Pa. 
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St.)  70;  (191  P«.  St)  VI;  (192  Pa.  Si.)  78;  (193  P«.  St)  74;  (104  Pto. 
St)  76;  (195  P«.  St)  78;  (196  Pa.  St)  79;  (197  Pa.  St)  80;  (196  Pa. 
St)  88;  (199  Pa.  St)  86;  (195,  200  Pa.  St)  86;  (201  Pa.  St)  88;  (209 
Pa.  St)  90;  (203^  204  Pa.  St)  9a  ^ 

Reodb  laLAHD.  — (16)  8;  (16)  87;  (17)  88;  (18)  48|  (19)  61;  (20)  78;  (21) 
79;  (22)  84;  (23)  91. 

South  Cabolhta.— (26)  4;  (27.  28^  29)  18;  (80)  14;  (81«  32)  17;  (88)  86; 
(84)  87;  (35)  88;  (36)  81;  (37)  84;  (38)  87;  (89)  89;  (40)  48;  (41)  44; 
(42)  46;  (48)  49;  (44)  61;  (46)  65;  (46)67;  (47)  68;  (48)  69;  (49)  61 1 
(60)  68;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  67)  76;  (58)  70; 
(69)  88;  (60,  61)  86;  (62)  89;  (63)  90;  (64)  98;  (66)  96. 

South  Dakota.— (1)  86;  (2)  89;  (8)  44;  (4)  46;  (6)  49;  (6)  65;  (7)  68; 
(8)  69;  (9)  68;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (16)  91. 

XmriBBBL— (86)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 
(92)  86;  (93)  48;  (94)  46;  (95)  49;  (96)  64;  (97)  66;  (98)  60;  (99)  68; 
(100)  66;  (101)  70;  (102)  78;  (103)  76;  (104)  78;  (105)  80;  (106)  88; 
(107)  89;  (108)  91. 

TszAS.  —(68)  8;  (69;  24  Tez.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  ID; 
(27  Tex.  App.)  11;  (72)  18;  (78,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 
App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  86;  (80,  81)  86;  (82)  87; 
(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (86)  84;  (31  Tex.  Or.  Bep.;  86)  87; 
(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr. 
Rep.;  88)  68;  (89,  90)  69;  (35  Tex.  Or.  Rep.)  60;  (36  Tex.  Or.  Rep.)  61; 
(91;  37  Tex.  Or.  Rep.)  66;  (38  Tex.  Or.  Rep.)  70;  (92)  71;  (39  Tex.  Cr. 
Rep.)  78;  (40  Tex.  Or.  Rep.)  76;  (93)  77;  (94)  86;  (96)  98. 

UTAH.-H13)  67;  (14)  60;  (15)  68;  (16)  67;  (17)  70;  (18)  78;  (19)  76;  (20) 
77;  (21)  81;  (22)  88;  (23)  90;  (24)  91;  (26)  95. 

Vbrmoiit.  — (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  88;  (66)  86;  (66)  44; 
(67)  48;  (68)  54;  (69)  00;  (70)  67;  (71)  76;  (72)  88;  (73)  87;  (74)  08. 

ViBOZHXA.  —  (82)  8;  (83)  5;  (84)  10;  (86)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 
87;  (90)  44;  (91)  50;  (92)  58;  (93)  57;  (94,  95)  64;  (96)  70;  (97)  75; 
(98)  81;  (99)  86;  (100)  98. 

Wabhinoton.— (1)  88;  (2)  86;  (3)  88;  (4)  81;  (5)84;  (6)  86;  (!)  88;  (8) 
40;  (9)  48;  (10)  45;  (11)  48;  (12)  50;  (13)  58;  (14)  58;  (15)  55;  (16)  68; 
(17)  61;  (18)  68;  (19)  67;  (20)  78;  (21)  75;  (22)  79;  (23)  88;  (24)  86; 
(26)  87;  (26)  90;  (27)  91;  (28,  29)  98;  (30)  94. 

Wvr  ViBOiNiA.— (29)  6;  (30)  8;  (31)  18;  (32,  33)  85;  (34)  86;  (36)  89; 
(36)  88;  (37)  88;  (38,  39)  45;  (40)  68;  (41)  56;  (42)  67;  (43)  64;  (44) 
67;  (46)  78;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (61)  90;  (62) 
94. 

WnooMSiK.  —  (69i  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (7^  77)  80;  (78) 
88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  85;  (84)  86;  (86,  86)  89; 
(87)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  51;  (92)  58;  (93)  67;  (94)  59; 
(95)  60;  (96,  97)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74; 
(104,  105)76;  (106)80;  (107,  108)  81;  (109)  88;  (110)  84;  (111)  87; 
(112)  88;  (113)  90;  (114)  91;  (115)  95. 

Wtomiho.  -(3)  81;  (4)  68;  (6)  68;  (6)  71;  (7)  75;  (8)  80;  (9)  87. 
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CASES  BEPORTED. 


IXaMM,  BUBJWfc  BBQBE.         Fi 

Abffiiatiiy  T.  Orion LireTmami 4S0r.  417 774 

AdaouT.  Ghnrbh Maemptiomi •  42  0r.  S70 740 

Autin  T.  Avsiin  ...•••..• BuJwdieaia IttK.  (X  20S  ••••637 

^oT?.!*.??!!?!!?^^  8IMi«.«07 476 

adl«itiii« T.  Wm«y I '^^''''''^^'"'"^alBto  }  »M^«b*«*-—  w 

"SS*^.!^.!!!^^^^^  4IdiJio,M7...151 

Booker  T.  State Orimimd  THal  ....  81  Mies.  891 474 

Bovm T.  Unaing VmidaremdVemdm. 129  Uich.  117. ...427 

BnatingfaMii  T.  Huff AdopUom 174  N.  Y.  68  ....645 

^^^^..^!?.!^..^![  (Cbrt^«ft 4IdiJio,  618....161 

Cmm  eta  Go.  T.  Fineher BamkiMg 129  Mich.  687  •••.449 

Obicago  eta  B.B.Gk».T.  Gore.... J2at<nNu2f 202  lU.  188 224 

OflTeland  T.  Andrawi BstrnpUoM 6I(U1ks  65 166 

^pLk?!'™^.?.!"!!^^^  202 HL  427  ......268 

Coffin  T.  Bradbnrj • 8iaimUqfFrmi$  ..    Sldahe^  770..^.  87 

County  of  Ad*  ▼.BoUen  Bridge  Go.  Omesffatidn •    5Idab€^  188. ...180 

Cox T.  Boyal Tribe Cbroner'* /n^Mil. . .  420r.  866 762 

On^Sxperte AnxMJM  ^mImm..    8 Idaho,  680....  29 

CnerT.  Oaohe  VallejOMialOo...iredkMi^« /iM....    4 Idaho,  280....  68 

Cutia  T.  Helton Hamutead 109  Ky.  498 888 

Cutia T.  Rioharda Attorney 4Idaho^  484....184 

l>kTia  T.  Ada  Co OwiKte 6Idaho,  126.. ..166 

Utibt.  Cbaae AUome^ 169 Ind.  242 294 

l>«8retNat.  Bank  t.  Kidman  ....AdmowiedffmmKlt...  26 Utah,  879  ••..866 

IX Loienxo  T.  Di  Lorenio Marrioife 174  N.  Y.  467  •••.609 

IXxonT.  Poe OamHitaitmal  ZkM.169Ind.  492  ••• 

01) 


12  Cases  Reported. 


BUBJIOT.  RSFOBT.  PAOI^ 

DonoTanr.  AUerfe PMie  Streett 11  N.  Dak.  289  ..720 

I>rinkall  r.  MoTios  State  Bank. . .  .Biik  and  Noiea  ....  UN.  Dak.  10  .  . .  693 

Dudgeon  T.  Bronson Private  Way§ 169  Ind.  562 815 

Dnnlapv.  Pattieon Mining  Claim 4  Idaho,  478  ...140 

Edwards  T.  Weseinger Husbandand  Wife.  66  S.  0.  161 789 

'"KtieiTcoor^of^i[\?«Si^*»«-«^ 4Id.ho.  !«....  « 

Flinty  In  re Sentence 25  Utah,  338 853 

Oagnier  T.  City  of  Fargo BicycUe  .\ UN.  Dak.  73. ..705 

Oladneyr.  Sydnor H<mestead    172  Mo.  318 517 

Green  T.  State  Board  of  Canvauen.^^c^iofw 5  Idaho,  130.. ..160 

Guynn  t.  McDaneld Prooeu 4  Idaho,  605 158 

Hammel  r.  First  Nat  Bank Chattel  Moi-tgages.  .129  Mich.  176  ... .  431 

Hart  T.Smith Taxation 159  Ind.  182 280 

HarensT.  Bank  of  Tarboro Carporalions 132  N.  C.  214  ....627 

Hayden  t.  State OateopaUty 81  Miss.  291 471 

Hellman,  Matter  of Inheritance  Tax, . .  .174  N.  Y.  254 582 

HiltenT.  Roylanoe Marriage 25  Utah,  129 82i 

Holmes  t.  Holmes Mortgagee 129  Mich.  412  ....444 

Hortonv.  Wylie Negligence 116  Wis.  505 053 

IllinoisOent.B.K.  Co.  T.  Garrison. ^i^y 81  Miss.  257 460 

Illinois  Gent.  R.  R.  Co.  t.  Harris.. PosMM^ers 81  Miss.  208 466 

Illinois  Cent  R.  R.  Co.  t.  heiner.Fellouheervanie 202111.  624 266 

Indianapolis    Abattoir     Co.     r.  S  Landlord  and         fieoT^^  ari  4mmv 

TempSrly ]  TenmU  r^^  ^""^  ^^ ^^ 

Jarboe  t.  ShiTeley Mortgages 109  Ky.  402 384 

Jerdee  T.  Fnrbnsh Homeeteade 115  Wis.  277 904 

Jones  T.  Green Corporations ,,.,..  A29  Mich.  203  ....433 

Karren  t.  Karren Divorce 25  Utah,  87 815 

Keller  T.  Kuppold BiUs  and  Notes  ....116  Wis.  636 974 

KlassT.  City  of  Detroit LmitaUons 129  Mich.  36 407 

KoonsT.  Vanconsant Limitations 129  Mich.  260  ....438 

La  Follett  T.  Mitehell Res  Judicata 420r.  465 780 

Lahey  t.  Lahey Insurance 174 N.  Y.  146. ...604 

^"^0^7^?^^.^^.^^.  [^^P«^« 129  Mich.  407.... 441 

McMilhwT.  Spider  Lake  etc  Qo.,Deaih 115  Wis.  332 947 

McNeill  T.  Durham  ete.R.R.  Co.. Passengers 132  N.  a  610  ....641 

^te^n'*!!.!f!!.^.?!:.?!^.?.f.**^  j/ns^mi^* 109  Ky.  624 393 

Mason's  Estate Executors 42  Or.  177 784 

Mathews  T.  People • Constitutional  Xaw.202llL  389 241 

Menzel  T.  Hinton Mortgages 132  N.  C.  660  ....647 

MilkrT.  Malone Ademption 109  Ky.  183 33S 


GAflKS  BiFOBnaK  13 

Kasb.  Sqbibci;  Bbobt.  Tasm. 


Vonimm  w.  City  of  Bra  CUira..  |  ^^^^^^SLyfffrn  [iW  Wi^  6S8 MS 

MoRov  T.  Buley BcmaUad IOOK7.SM 881 

Hewniaav.  Maude JbeeiiliM.......«..100Ky.  SM S72 

Boon's  WUl,  In  re ffOfa IJSWie.SW 9M 

Nomumy.  Southern  By Pattemgen 66  8.  0.617  .... 


People  ▼.  Barrett Smdeneet 902I1L  S87 280 

People  T.  Cortia Sale  qf  Ligimtr 129  Mich.  1 404 

People  T.  PoUce  CommiMOoera  ...PMk  QgUe 174  N.  Y.  460  ....eOO 

^PhilLy^ff!.!!?..^.y^^!t[^^*^  81  Mm  01 464 


^jih2c>^'^.;!!!'..tT'..r.'  }^*«»«*» 100Ky.«l 870 

Bioey.  Bureka  Paper  Go MoBieramd  SenmU, 174  If,  Y.886  ....686 

Bogera-Rager  Oa  T.  Murphy Log  Lima 116  Wit.  207 901 

8t  Clair  T.  Rniledge OevTporatkmi 116  Wis.  683 064 

fiehampertT.  Soathem  Ry Mader  a$a  ServatU,  66  8.  a  832 802 

Seallr.  Aetna  life  Ina.  Co Inmranee 132  N.C.  80 616 

Shields  t.  Hobart CorporeKMMM 172  Mo.  401 629 

Simmons  Hardware   Co.   t.  A1-  )  j«^^r«.,.«*  ^  x^i.k^  ««^  ma. 

taras  Commercial  Co \Atiadmumi 4  Idaho,  884....  66 

Smith  T.  Ingram Married  Womm  ...132N.  C.  960  ....680 

SmitiiT.  Spragins , StirttkB 109  Ky.  636 391 

Skate  T.  Bowers 8el/-<Uifam 65  8.  C  207 793 

SftateT.Cobb Murder 66  8.  C  324 801 

State  T.  Duckworth InapeeHotm/Stodk..    6  Idaho,  642. ...199 
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BALLENTINE  v.  WILLBT. 

[3  Idaho,  496,  31  Pae.  994.] 
OOVBTITU TiONAL  IiAW— Statntes  InyaUd  In  Put.— If  tli« 
JKirpoee  of  a  statute  is  to  accomplish  a  single  object  only,  and  some 
of  its  provisions  are  void,  the  whole  must  fail,  unless  sufficient  valid 
portions  remain  to  effect  the  object  without  such  invalid  portions, 
and  if  the  valid  and  invalid  portions  are  so  mutually  connected  with 
and  dependent  on  one  another,  as  conditions,  considerations,  or  com- 
pensations, as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  carried  into  effect,  the  legis- 
lature would  not  have  passed  the  residue  independently!  the  whole 
act  must  be  declared  void.     (p.  20.) 

OOKSTITOnONAIi  LAW— Apportloiimeiit  Statute.— A  legis- 
latiire  apportionment  act  which  fails  to  provide  representation  for 
two  existing  counties  and  provides  representation  for  two  counties 
faa^ng  no  existence  is  unconstitutional  and  void.     (p.  21.) 

COKSTITUTIONAL  LAW— Apportionmeiit  8tatiiteB.—An  ap- 
portionment law  which  seeks  to  give  proper  representation  to  every 
port  of  the  state  must  necessarily  be  an  entirety,  the  one  part  com- 
pensating the  other,  and  the  various  parts  thereof  mutually  depend- 
ent upon  one  another.  Hence,  if  some  of  its  provisions  are  void,  the 
whole  must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob* 
jeet  of  the  statute  without  the  aid  of  the  void  parts,     (p.  23.) 

COKSTITUTIONAL  LAW— Apportloiiment  Statiitefl.~The 
legislature  is  prohibited  from  enacting  an  apportionment  law  which 
does  not  ^ve  to  the  people  of  one  county  substantially  equal  repr»* 
sentation  to  that  given  each  other  county  in  the  state,  based  either 
upon  the  entire  or  voting  population  or  upon  some  other  just  and  fair 
basis,     (p.  26.) 

T.  Angel  and  0.  E.  JadcBon^  for  the  plaintifl. 

Wood  &  Wilson  and  S.  W.  Moody,  for  the  defendants. 


Per  CUBIAM.    This  is  an  application  made  by  J.  M. 
BallenrtiBe  for  a  writ  of  mandate  to  compel  the  defendants^  ai 
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the  state  board  of  canvassers,  to  proceed  to  examine  and  moke 
a  statement  of  .the  whole  number  of  votes  cast  at  the  election 
held  November  8^  1892^  for  the  office  of  member  of  the  House 
of  Sepresentatives  for  Ada  coimty^  and  make  the  proper  retara 
thereof  to  the  Secretary  of  State,  and  to  compel  the  Secretary 
of  State  to  issue  a  certificate  of  election  to  the  plaintiff  to  the 
said  office  of  member  of  the  House  of  Representatives  from 
Ada  county.  An  alternative  writ  wae  issued,  and  on  the  re- 
turn thereof  the  defendants  A.  J.  Pinkham,  as  Secretary  of 
State,  Silas  W.  Moody^  as  etate  auditor^  and  Frank  R  Coffin, 
as  state  treasurer,  appeared,  and  demurred  to  the  petition. 
The  defendants  Norman  B.  Willey,  as  governor,  and  G^rge  H. 
Boberts,  attorney  general,  appeared,  and  by  answer  admitted 
the  allq;ation6  of  the  petition.  The  case  was  heard  upon  the 
demurrer  of  defendants  Pinkham,  Moody,  and  Coffin. 

This  case  arises  out  of  an  act  passed  by  the  first  legislature 
of  the  state  of  Idaho,  entitled,  ''An  act  providing  for  the  ap- 
portionment ^^  of  the  legislature/'  approved  March  13,  1891 : 
1st  Sess.  Laws^  p.  195.  Said  act  was  passed  under  and  by  vir- 
tue of  the  provisions  of  section  4  of  article  3  of  the  constitution, 
which  section  provides  as  follows:  ''The  members  of  the  legis- 
lature shall  be  apportioned  to  the  several  legislative  districts 
of  the  state  in  proportion  to  the  numiber  of  votes  polled  at  the 
last  general  election  for  delegate  to  Congress^  and  thereafter 
to  be  apportioned  as  may. be  provided  by  law;  provided,  each 
oounty  shall  be  entitied  to  one  representative.''  At  the  date 
of  the  approval  of  said  apportionment  act  the  state  of  Idaho 
was  composed  of  eighteen  counties,  and  said  act  declared  the 
represenfaition  that  eadi  of  said  eighteen)  counties  was  entitled 
to.  Ptior  to  the  approval  of  said  apportionment  act,  an  act 
was  passed  organizing  the  counties  of  Alta  and  Lincoln  out 
of  the  territory  theretofore  included  in  the  counties  of  Alturaa 
and  L^gan,  which  act  was  thereafter  declared  unconstitutional 
liy  tiiis  court.  After  the  act  organizing  the  counties  of  Alta 
and  Lincoln  had  been  held  unconstitutional,  said  apportion- 
ment act  gave  representation  to  two  counties  that  had  no  exist- 
ence, viz.,  Alta  and  Lincoln,  and  failed  to  give  representation 
to  two  existing  counties^  viz.,  Alturas  and  Logan.  The  vital 
question  for  determination  is  the  validity  of  said  apportion- 
ment act,  for  upon  the  determination  of  that  question  d«ff>ends 
partiy,  if  not  wholly,  the  right  of  the  plaintiff  to  the  issuance 
of  the  writ  of  mandate  prayed  for. 


\/  ^ 


^%\  SaULKKTXN^    V-    WiLLBT.  19 


/^WDBdloT  plaintifE  contend,  regawBese  of  the  fact  that 
^  enatiiig  the  eoxixrtieB   of  Alia  and  Linooln  had  been 
^J^  \moQFnstitTxtioiial   and  Toid,  that  that  part  of  said  ap- 
"^^^s&mm^  act    wliicli     provides  the  lepreseiitatioii   for  all 
^^ypomilieg  except  Alta   and   lAxkooln  shonld  be  held  yalid,  and 
/j^^^sf^\  and  that,  as  legielatiYe  representation  for  Altnras 
f^(^  Logan  QOTintKB  is  not  pranded  for  by  said  act,  they  are 


^titlei  lo  ^e  xepreseDifcaiion  prorided  for  &em  by  the  con* 

^ta&m*,  ^\n\e  tlie  defendants,  Pinkham,  Moody  and  C!ofBn 
eoDteod.  ^at  eaid  act  is  xmoonstitutional  and  ymd,  for  the  lea- 
fiKSQs  t\\&t  \t  pxovideB  legislatiTe  repzesentatdon  for  nonexisting 

\    QQosddeav  ^^  ^t  faila  to  give  representation  to  earisting  conntieB; 

'  md  that  Q:^  intent  and  object  of  said  act  was  to  "^^^  aoocmi- 
ptidi  a  angle  pnrpoee  only,  to  wit,  Ihat  of  making  an  appor- 
tionnteait  of  the  entire  fitate  for  legislative  representatioD^  and 
that  without  the  void  part  the  act  cannot  effect  snch  par- 
poee;  and  cite  in  support  thereof  aeYeral  authorities.  Counsel 
for  piaintiff  cite  in  support  of  their  contention,  Cooley's  Oon- 
stitatioiial  LimitationB^  page  209.  The  author  says:  'It  wiU 
sometimes  be  found  ihat  an  act  of  the  legislature  is  opposed 
in  some  of  its  provisions  to  the  constitution,  while  othersy 
standing  hy  themselves,  would  be  nnobjectionable.  So  the 
forms  observed  in  passing  it  may  be  sufficient  for  some  of  the 
pnrpoees  sought  to  be  sccomplidied  by  it,  but  inso£5cient  for 
otlierB.  In  any  such  case  the  portion  which  ocMifliabs  with  the 
constitution,  or  in  regard  to  which  the  necessary  conditicms 
liave  not  been  observed,  must  be  treated  as  a  nuUily.  Wlnther 
the  other  parts  of  tiie  statute  must  also  be  adjudged  void  be- 
eanse  of  the  association  must  depend  upon  a  consideration  of 
the  object  of  the  law,  and  in  what  manner  snd  to  what  extent 
the  unconstitutional  portion  affeots  the  remainder.  A  statute, 
it  lias  been  said,  is  judicially  held  to  be  unconstitutional  be- 
eanjBe  it  is  not  within  the  scope  of  legidative  authority.  It 
may  either  propose  to  accomplish  something  prohibited  by  the 
constitntion,  or  to  accomplish  some  lawful,  and  even  laudable, 
object,  by  means  repugnant  to  the  constitution  of  the  United 
States  or  of  the  state.  A  statute  may  contain  some  such  pro- 
▼isioDB,  and  yet  -Qxe  same  act^  having  received  the  sanction  of 
all  branches  of  the  legislature,  and  being  in  the  form  of  kw, 
may  contain  o&er  useful  and  salutary  provisions,  not  ob- 
noxious to  any  just,  constitutional  exception.  It  woidd  be  in- 
eonsistent  witii  all  just  principles  of  constitutional  law  to  ad- 
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judge  tbeee  enactments  void  because  they  are  associated  in  Hie 
same  act^  but  not  connected  with  or  dependent  on  others  which 
are  unconetitutional.  Where^  therefore,  a  part  of  a  statute  Ib 
unconBtitutional,  that  fact  does  not  authorize  the  courts  to  de- 
clare the  remainder  void  also,  unless  all  the  provisions  are  coai- 
nected  in  subject  matter,  depending  on  each  other,  opeirating 
together  for  the  same  puipoee,  or  otherwise  so  connected  to- 
gether in  meaning  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other.  The  constitu- 
tjonal  *^*  and  unconstitutional  provisions  may  even  be  con- 
tained in  the  same  section  and  yet  be  perfectly  distinct  and 
separable,  so  that  the  first  may  stand  though  the  last  fall.  The 
point  is  not  whether  they  are  contained  in  the  same  section,  for 
the  distribution  into  sections  is  purely  artificial,  but  whether 
they  are  essentially  and  ineeparably  connected  in  substance..  If, 
when  the  unconjstitutianal  portion  is  stricken  out,  that  which  re- 
mains is  complete  in  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent,  wholly  independ- 
i^t  of  that  which  is  rejected,  it  must  be  sustained.^'  This  quo- 
tation from  Cooley^s  CJonstitutional  Limitations  is  found  in 
plaintiff's  brief,  and  was  dwelt  upon  with  emphasis  and  energy 
by  counsel  for  plaintiff  in  their  oral  argument  to  the  court. 
It  correctly  states  the  rule  of  law  which  governs  and  should 
control  in  the  construction  of  a  statute  valid  in  part  and  void 
in  part.  Immediately  following  the  above  quotation  that  dis- 
tinguighed  author  says:  '^The  difficulty  is  in  determining 
whether  the  good  and  bad  parts  of  the  statute  are  capable  of  be- 
ing separated  within  the  meaning  of  this  nde.  If  a  statute 
attempts  to  accomplish  two  or  more  objects,  and  is  void  in  one 
it  may  still  be  in  every  respect  complete  and  valid  as  to  the 
other.  But  if  its  purpose  is  to  accomplish  a  single  object  only, 
and  90fme  of  its  provisions  are  void,  the  whole  must  fail,  unless 
sufficient  remains  to  effect  the  object  without  the  aid  of  the  in- 
valid portion;  and  if  they  are  so  mutually  connected  with  and 
dependent  on  each  other,  as  conditions,  considerations  or  com- 
pensations for  each  other,  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and,  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  residue  in- 
dependently, then,  if  some  parts  are  unconstitutional,  all  the 
provisions  which  are  thus  dependent,  conditional,  or  connected, 
must  faU  with  them.  * 
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Tested  by  \iy&  rule  as  laid  down  by  Judge  Cooley^  ahoold  that 
part  of  the  a^t  in  question  ^wliich  fixes  the  repreeentation  of  the 
fliteen  oonntiea,  tiieTein   named,  be  siiBtaiittd  ?    Judge  Cooky 
«jB  (Cooley^B  OooistitatioTial  limitationfl,  see.  211)  :  ''The  diffi- 
^tj  is  in  defeenmJTiing  whether  the  good  and  bad  parts  of  the 
statute  are  capable  of  being  separated  within  the  meaning  of  the 
jole.  But^  if  ita  porpoee  Ib  to  aocomplidi  a  single  object  only, 
sai  sofme  of  ita  provifiiona  are  void,  the  whole  must  fail,  unlesa 
^^  sufficient  Temains  to  e£Eect  the  object  without  the  aid  of  the 
inYahd  portion."    Tlie  question  arises  as  to  what  was  the  intent 
or  purpose  of  the  acat  under  consideration.    Was  iis  purpose  to 
proYide  for  the  aspportionnient  of  but  sixteen  oountieB  of  the 
state?    To  ascertain  the  object  of  this  act  we  will  examine  its 
title^  for  section  16,  article  3  of  the  constituticm  provides  that 
^eyery  act  ehaU  embrace  but  one  subject^  and  matters  properly 
ooivnected  therewith,  which  subject  shall  be  expressed  in  the 
title.''     Eef erring  to  said  act,  we  find  that  it  is  entitled  ''An 
act  proYiding  for  tise  apportioDment  of  the  legislature.''    The 
titie  does  not  indicate  that  the  object  of  the  act  was  an  appor- 
tionment of  membeis  of  the  legislature  for  sixteen  oounties  of 
the  state,  \>ut  it  does  indicate  that  the  act  is  intended  as  an  ap- 
XK>rtionment  for  the  whole  state.    Referring  to  the  act  itself  to 
aaoertain  its  object,  we  find  that  it  divides  the  entire  state,  as 
the  oountieB  then  existed,  into  senatorial  and  representative  dis- 
trioteiy  and  declares  the  representation  that  each  of  the  eighteen 
eoimtied  is  entitled  to.    Tbe  clear  intent  and  object  of  said  act 
was  to  appartion  the  entire  state  for  legislative  representation, 
and  not  for  the  apportionment  of  a  part  of  the  state  only.    Can 
an  act  having  but  one  object — ^that  of  a  complete  appcrtioii-* 
meufc  of  the  entire  state — when  part  of  its  provisions  have  be- 
come invalid,  and  for  that  reason  it  fails  to  apportion  the  en- 
tire state;^  stand  when  tested  by  the  rule  of  law  ihat^  if  the  ob- 
ject of  a  statute  is  to  accomplish  a  single  purpose  mlj,  the 
irhole  must  fail,  unless  sufficient  remains  to  accomplish  or  effect 
the  object  of  the  statute  without  the  aid  of  the  invalid  part? 
We  think  not    Strike  out  that  portion  of  said  act  dividing  Alta 
azfcd  Ldnooln  counties  into  senatorial  and  representatives  dis- 
tricta,  and  which  declares  the  representation  of  each,  does  suffi- 
cient remain  to  effect  or  accomplish  its  object^  its  purpose  ?    Most 
certainly  not    Oounsel  for  plaintiff  concede  that  after  strik- 
ing out  the  invalid  portion  of  said  act  sufficient  thereof  does 
not  remain  to  accomplish  or  effect  the  purpose  intended  to  be 
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accompliflhed  or  effected  by  it,  to  wit,  the  apportionineiut  of 
the  entire  state  for  legislative  representation,  but  contend  that, 
after  striking  out  the  void  portion,  the  act  remainfi  yalid  eo  far 
as  it  goes  towurd  making  a  complete  apportionment  of  the 
state;  and  to  make  a  complete  apportionment  the  counties  sot 
mentioned  in  said  act  are  '^  relegated  to  the  coDatitutioa  for 
tlieir  representation.  They  thu6  admit  that  the  object  of  the 
act  cannot  be  effected,  with  the  invalid  portions  stricken  out, 
without  the  aid  of  the  constitutional  apportionment.  There- 
fore the  entire  act  must  be  held  void  when  tested  by  the  rule 
of  law  that  when  a  statute  is  intended  to  acoompUsh  a  single 
purpose  only,  and  some  of  its  provisions  are  void,  the  whole 
must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob- 
ject of  the  statute  without  tiie  void  part  We  consider  this 
rule  of  law  as  especially  applicable  to  the  case  at  bar. 

In  Slauson  v.  City  of  Bacinie,  13  Wis.  398,  the  learned  court 
states  the  rule  as  follows:  *'And  the  only  question  left  is  what 
effect  the  invalidity  of  this  provision  should  have  upon  the  op- 
eration of  the  statute.  It  is  undoubtedly  true  that  parts  of  a 
statute  may  be  unconstitutional,  and  yet  other  parts,  capable 
of  being  executed  independently,  held  valid.  But  the  counsel 
for  the  plaintiff  contend  that  where  parts  of  a  statute  are  un- 
constitutional, and  other  parts  valid,  the  former  being  evidently 
desigued  bh  oompensation  for  or  inducements  to  the  latter^  so 
that  the  Whole,  taken  together,  warrant  the  belief  that  the  legis- 
lature would  not  have  passed  the  valid  parts  alone,  the  whole 
act  should  be  held  inoperative.  This  position  is  fully  sustained 
by  the  case  of  Warren  v.  Charlestown,  2  Gray,  84,  and  seems  to 
rest  upon  solid  reasons.  We  think,  also,  it  is  fairly  applioable 
to  this  case.'*  In  Allen  v.  Louisiana,  103  U.  S.  80,  Chief  Jus- 
tice Waite  states  the  rule  applicable  to  the  construction  of 
statutes  like  the  one  under  consideration  as  follows :  "It  is  an 
elementary  principle  that  the  same  statute  may  be  in  part  con- 
stitutional and  in  part  unconstitutional,  and  that,  if  the  parts 
are  wholly  independent  of  each  other,  that  which  is  oonstitu* 
tional  may  stand,  while  that  which  is  unconstitutional  will  be 
rejocted-'*  *^ut,''  as  was  said  by  Chief  Justice  Shaw  in 
Warren  v.  Charlestown,  2  Gray,  84,  "if  they  are  so  mutually 
connected  with  and  dependent  on  each  other,  as  conditions,  con- 
siderations or  compensations  for  each  other,  as  to  warrant  a  be- 
lief that  the  legislature  intended  them  as  a  whole,  and  that, 
if  all  could  Djot  be  carried  into  effect,  the  legislature  would  not 
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pa£8  Ibe  reeidiie  independ^iily,  and  some  parts  aiie  UDOOosti* 
tniional,  aU  the  pTavisioDs  whicb  are  thus  dependent,  oonditional 
or  oonnected  must  fall  with  them.    The  point  to  be  determined 
"^  in  all  csaseB  la  whether  the  nnconstitational  provisions  are  so 
ooimected  witli  ilie  general  scope  of  the  htw  as  to  make  it  im- 
possible to  gi^e  effect  to  what  appears  to  have  been  the  intent 
of  the  legialatarey  if  thoee  provisions  were  struck  oaV*    In 
Cofrnmonwiealili  v.  Potts,  79  Pa.  St.  164,  the  court  says:  "The 
section  speaks  as  an  ^itirety  in  its  purpose,  and  not  in  parts, 
which  may  be  aeyered  without  violence  to  the  legislative  pur- 
pose.    Where,  as  her^  the  parts  are  so  dependent  that  one  can- 
not take  effect  without  ihe  other,  so  as  to  carry  out  the  legislsr 
tive  intent,  we  cannot  legislate  by  way  of  substitution."    So  in 
the  case  at  bar  the  void  portion  of  said  act  cannot  be  severed 
withofut  violence  to  the  legislative  purpose  or  intent.    In  other 
words,  the  legislative  purpose  of  said  act  cannot  be  accomplished 
by  oarrying  into  effect  the  valid  portion  thereof.    In  City  of 
Bochester  ▼.  Briggs,  50  N.  Y.  553,  the  court  laid  down  the  rule 
as  follows:  '^t  is  a  universal  rule  that,  where  a  part  of  the  stat- 
ute is  unconstitutional,  that  fact  docs  not  authorize  the  court 
to  declare  the  remainder  void,  unless  the  provisions  are  so  con- 
nected in  subject  matter,  meaning,  or  purpose  that  it  cannot  be 
presumed  that  the  legislature  would  have  passed  the  one  with- 
out the  other.''    We  think  that  it  would  be  a  very  violent  pre* 
sumption  to  presume  that  the  legislature  would  have  passed 
said  act  had  they  not  intended  it  to  provide  zepreseniation  for 
every  connty  in  Ihe  state. 

The  principle  announced  in  the  authorities  above  cited  very 
clearly  illustrates  the  case  at  bar.  We  need  only  to  ask  the 
question.  Would  the  legislature  have  passed  the  act  in  ques- 
tion had  it  not  been  the  intention  to  effect  the  one  purpose,  to 
wit,  to  apportion  the  entire  state  for  legislative  representation  ? 
Would  the  legislature  have  passed  an  apportionment  act  leaving; 
out  the  counties  of  Alturas  and  Logan,  and,  not  only  leaving 
them  without  any  representation,  but  thereby  reducing  the  num- 
ber of  members  of  the  legishiture  to  fifty?  That  it  did  not  do 
so,  and  had  no  intention  of  depriving  any  part  of  the  state  of 
its  proper  representation,  is  apparent  from  the  provisions  of  the 
set  that  was  psased,  and  it  will  scarcely  be  contended  by  eounsel 
who  seek  to  uphold  this  act  that  the  legislature  had  any  such 
intention.  An  apportionment  law  which  seeks  to  give  its  proper 
representation  to   eveoy  part  of  the  state  must  necessarily 
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*5«»  be  an  entirety,  the  one  part  compensating  the  ofcher,  and 
the  rarioufi  parts  thereof  mutually  dependent  upon  each  oihci. 
In  no  other  way  can  a  just  and  fair  representation  be  given  to 
every  part;  and  it  is  the  history  of  such  legislation  tbat  it  ra- 
quipes  more  skiU,  and  the  joint  action  of  more  minds,  to  naake 
a  just  and  fair  apportionment  of  the  state,  giving  to  each  part 
proper  and  just  oompensations  for  every  other  part,  than  for 
any  other  class  of  legislation.     The  constitution  has,  therefore^ 
wisely  conferred  this  power  upon  the  l^islature  alone.     The 
counsel  for  plaintiff  construe  the  rule  as  laid  down  by  the  em- 
inent authorities  above  quoted  to  mean  that,  if  an  act  having 
but  one  intent,  one  purpose,  contains  provisions  that  are  uncon- 
stitutional, and  that  by  reason  thereof  but  one-half,  or  even  less, 
of  such  latent  or  purpose  can  be  carried  into  effect  by  the  valid 
portion  of  such  act,  such  valid  portion  should  be  given  effect. 
We  cannot  consent  to  such  a  construction.    The  insuimonntable 
difficulty  in  the  way  of  holding  a  portion  of  this  act  valid  and 
a  portion  invalid  is  apparent.    The  governor,  with  a  laudable 
desire  to  enforce  the  law,  when  issuing  his  election  proclamation 
adopted  a  portion  of  the  act  in  question,  and,  coming  to  ihe 
counties  surrounding  Alturas  and  Logan,  he  found  that  said 
act  provided  one  senator  for  Alta  and  Custer  counties.     The 
governor  could  not  give  this  senator  to  Custer  and  Alturas,  be- 
cauee  tlhat  officer,   under  the  law,   would   represent   a   much 
larger  voting  population  than  he  would  giving  the   8ena;tor 
to  Custer  and  Alturas,  and  a  larger  territory,  also,  which  would 
have  been  a  new  district;  but  he  gave  the  senator  to   Custer 
county,  thufi  giving  a  senator  ip  a  smalleT  voting  population  and 
territory,  and  thereby  creating  a  new  district  not  created  by  the 
constitution  or  the  law,  and  gave  to  Custer  county  ome^half  a 
senator  more  than  is  given  it  by  said  apportionment  act  or  the 
cjonstitution.    A  similar  condition  exists  as  to  other  counties. 
It  will  thus  be  seen  that  said  apportionment  act^  as  applied  to 
all  counties  but  Alturas  and  Logan,  cannot  be  carried  into  ef- 
fect   Wheal  the  supreme  court  attempts  to  construe  said  stafc- 
ixte,  and  apply  it  to  all  counties  except  Alturas  and  Logan,  it 
is  met  with  the  same  difficulties  that  confronted  the  governor 
ijrhen  he  came  to  issue  his  election  proclamation.     But  neither 
-t;^  governor  nor  this  court  has  any  authority  to  make  a  sinele 
«5^  new  district,  or  to  give  any  district  additional  representa- 
tion, and  any  such  attempt  is  unconstitutional  and  void      Had 
-fclxe  legislature  passed  an  apportionment  act,  in  which  one  or 
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more  oountieB  of  the  Bta4;e  were  puxpoeely  omitied,  and  its  con- 
fltitationalitj  called  into  question,  a  very  diSeotcnt  qneotioii 
fraia  tiiat  before  us  would  be  presented* 

It  is  contended  by  counsel  for  plaintiff  that  two  ooonties  were 
omitted  from  the  act  under  consideration,  and  thereby  nq^  given 
representation,  and  are  therefore  entitled  to  the  representation 
given  them  by  the  constitution.  The  reply  is  that  erery  county 
of  the  state,  as  they  existed  at  the  date  of  the  approval  of  this 
act,  wflfi  named  therein,  and  provided  with  represmtation ;  and 
it  appears  that  the  counties  of  Alturas  and  Logan  were  omitted 
became  of  a  belief  of  their  nooexistenoe,  and  not  because  of  an 
intention  to  allow  them  iihe  representation  provided  for  theni 
by  the  constitution. 

It  is  further  contended  that  the  only  constitutional  prohibi- 
tion in  regard  to  the  apportionment  of  the  members  of  the  legis- 
lature is  that  each  county  shall  be  given  one  representative^ 
and  that,  so  long  as  the  legislature  provides  that  each  county 
phall  have  one  representative,  the  remaining  members  allowed 
by  the  ccHistitution  are  left  to  the  will  of  the  legislature,  and 
it  may  give  them  all  to  a  single  county,  without  regard  to  either 
the  entire  or  voting  population.     An  act  apportioning  the  mem- 
bers of  the  legislature  in  accordance  with  that  view  would  be  a 
clear  violation  of  the  constitution.     One  of  the  very  foundation 
prindpIcB  of  our  government  is  that  of  equal  representation, 
ind  the  legislatore  is  prohibited  from  enacting  an  apportion- 
nient  law  which  does  not  give  to  the  people  of  one  county  sub- 
stantially equal  reprcsembation  to  that  given  each  other  county 
in  the  state,  based  either  upon  the  entire  or  voting  population 
or  upon  some  other  just  and  fair  basis.    The  reservation  of 
ri^ts  by  the  people  is  broad  enough  to  prohibit  the  legislature 
fiom  passing  an  apportionment  act  which  is  manifestly  unequal 
and  unjujst  to  the  people  of  any  portion  of  the  «tate.    It  has 
authority  to  fairly  apportion  legislative  representation,  but  it 
is  prohibited  from  disfranchising.    Whenever  the  legislature 
nndertakes  to  deny  the  right  of  the  people  of  any  county  a  just 
and  fair  representation  in  the  legislative  depaitment  of  the 
*a4se,  it  is  not  "^^  acting  within  the  soope  of  its  authority. 
The  act  under  consideration  shows  that  the  legislature  did  un- 
dertake to  make  a  just  and  fair  apportionment  for  the  entire 
sbaie  for  legislation,  and  failed  because  of  the  unconstitution- 
ality of  an  act  creating  Alta  and  Lincoln  counties,  and  for  no 

other  reaaoQ« 
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Goimeel  for  plaisftdff  contend  that  the  law  as  laid  down  in  the 
case  of  Hampton  y.  Dilley,  3  Idaho,  427,  31  Pac.  807  (decided 
at  the  preeent  term  of  this  oourt),  is  very  similar  to  the  case  at 
bar.  The  distinction  between  the  cases  is  palpable.  In  the 
former  case  it  is  held  that  a  person  could  not  be  subjected  to 
punishment  or  deprivation  of  rights  because  he  obeyed  the  law 
as  it  appeared  in  the  statue,  although  the  statute  might  be  sub- 
eequently  declared  unoonstitutionaL  In  the  case  at  bar  the  ap* 
poitionniant  act  was  to  all  intents  and  puipoees  declared  uncon- 
atitutional  by  the  decision  in  the  Alta-Iincoln  case.  The  plain- 
tiff herein  is  claiming  rights  under  a  law  already  declared  un- 
constitutional. Because  the  governor  or  any  other  executive 
offioer  may  have  thought  the  apportionment  act  was  still  in 
force,  however  honest  and  sincere  they  may  have  been  in  such 
};elief,  is  no  reason  why  this  court  should  su^in  a  statute 
which  the  oourt  is  satisfied  is  void.  The  effort  of  the  governor 
to  reconcile  the  differences  between  the  apportionment  by  the 
statute  and  tihat  made  by  the  constitution,  while  perhaps  com- 
m;end]able  as  an  effort  in  behalf  of  what  the  executive  believed 
to  be  the  best  interests  of  the  state,  nevertheless  such  action  on 
his  part  of  necessity  involved  the  exercise  of  powers  not  ger- 
mane to  his  office,  but  expressly  prohibited  by  the  ccMistitution. 

The  plaintiff  cites  State  v.  Van  Duyn,  24  Neb.  686,  39  N.  W. 
612,  as  an  authority  in  his  behaJf.  The  question  in  that  case 
was  as  to  the  constitutionality  of  an  apportionment  act  pass^ 
in  1887,  which  failed  to  give  Sarpy  county  any  representation. 
The  question  was  raised  by  an  application  for  a  writ  of  mandate 
to  compel  Van  Duyn,  as  clerk  of  Saline  county,  to  poet  election 
notices  for  senators  and  representatives  in  Saline  county  under 
the  apportionment  act  of  1881,  instead  of  the  apportionment 
act  of  1887,  upon  the  ground  that  the  latter  act  was  void,  for 
the  reason  that  said  act  was  not  regularly  passed  by  both  houses 
of  the  l^slature  as  provided  by  law.  It  appears  that  that  part 
of  the  act  which  relates  to  Sarpy  county  had  not  passed  both 
^^^  houses  of  the  legislature,  and  was  held  null  and  void.  The 
act  was  regularly  passed  as  to  all  counties  except  Sarpy,  but  for 
e>ome  reason  it  was  not  mentioned  in  said  act  as  passed  by  the 
legislature,  but  by  some  means  the  name  "Sarpy  oounty^^  was 
inserted  into  the  enrolled  bill  as  signed  by  the  governor.  The 
court  says :  "The  record  tends  to  show  that  that  portion  of  the 
act  relating  to  Sarpy  county  was  not  passed  by  both  houses  of 
the  legislature,  perhaps  not  by  either,  find  submitted  to  the  gov- 
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emar^  and  becaiiee  of  iiiis  defect  we  are  asked  to  declare  the 
whole  act  uncoiDstitntionaL''    It  will  he  obBerved  that  the  court 
was  aaked  to  declare  said  act  nnconstitutioi^l  becaoee  the  en- 
rolling  cleric  or  some  one  had  inserted  a  proTiaion  oonoeming 
Sarpy  county  into  said  act^  and  the  court  says  because  of  that 
defect  '^we  are  asked  to  declare  the  whole  act  unoonstitutionaL'' 
The  court  further  says:  ''An  act  may  be  void  in  part  and  a  por- 
tion of  it  yalid.    In  such  case  the  courts  if  it  can  separate  that 
portion  which  is  not  in  conflict  with  the  constitution  from  that 
which  is  dearly  in  conflict  therewith^  and  the  former  is  com- 
plete in  itself^  and  capable  of  enforcement^  it  will  be  sue- 
tained/^    We  do  not  think  tiie  learned  court  states  the  rule  of 
law  applicable  to  the  construction  of  a  statute  in  part  valid  and 
in  part  invalid,  the  object  of  which  is  to  accomplish  a  single 
pmpcee  only.    The  rule  ae  stated  in  that  case  falls  short  of  the 
rule  as  stated  by  Mr.  Cooley  and  the  other  authorities  above 
died.    If  the  learned  court  had  added:  ''But  if  its  purpoee  is 
to  accomplieh  a  single  object  only,  and  some  of  its  provisiona 
are  void,  the  whole  must  fail,  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  tBe  invalid  portion" — ^it  would 
have  stated  the  rule  spplicable  to  the  caee  at  bar.    That  case,  if 
we  rightly  apprehend  it,  did  not  involve  the  construction  of  a 
statute  that  was  in  part  valid  and  in  part  invalid.    An  appor- 
tionment  act  had  been  passed  tiiat  left  out  or  did  not  mention 
Sarpy  county,  and  by  some  means  the  provision  concerning 
Sarpy  county  appeared  in  the  enrolled  bill  or  printed  statute. 
The  record  showed  that  that  part  relating  to  Sarpy  county  was 
no  part  of  the  act  peaaed;  therefore,  that  case  did  not  involve 
the  construction  of  a  statute  part  valid  and  part  invalid,  for 
the  reason  that  the  part  held  to  be  invalid  was  not  a  part  of  the 
statute  as  passed  by  the  legislature.    The  court  holds  that  the 
**^  part  relating  to  Sarpy  county  was  no  part  of  said  act,  and 
that  the  act  as  passed  by  the  legislature  was  valid.    We  fail  to 
see  any  reason  for  the  application  of  the  rule  applicable  to  the 
coi]6truction  of  statutes  in  part  constitutioual  and  in  part  un- 
coDstitutional.    However,  if  we  fail  to  comprehend  the  facts  as 
therein  staJbei,  and  the  rule  of  law  applicable  thereto,  we  main- 
tain that,  if  it  was  the  intention  of  the  legislature  to  apportion 
the  whole  state  for  legislative  representation,  and  the  act,  if 
carried  into  effect  without  the  void  part,  failed  of  its  purpose 
and  intent,  the  whole  act  should  be  held  void.    The  court  says : 
^'All  that  the  constitution  requires  is  a  fair  apportionment,  the 
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mode  by  which  it  is  secured  being  left  to  the  legislature.*^ 
This,  we  think,  applies  to  the  case  at  bar.  The  legislature  un- 
dertook to  make  a  fair  apportionment  of  the  entire  state  by  the 
act  in  qnediion.  A  part  of  said  act  is  invalid.  The  represenlar- 
tion  given  by  said  act  applies  to  only  a  part  of  the  state,  and 
is  made  on  a  diSerent  basis,  or  gives  a  different  representation^ 
from  that  given  by  the  constitution.  We  are  confronted  with 
the  proposition  whether  the  requirement  of  the  constitution  a& 
to  a  fair  apportionment  can  be  secured  by  an  act  which  was  in- 
tended as  a  complete  and  entire  apportionment  of  the  state^ 
where  part  of  such  act  is  void,  and  certain  counties  or  districts 
are  relegated  to  the  apportionment  allowed  by  the  constitution^ 
thus  giving  Ihe  people  of  certain  counties  a  representation  on 
one  basis  and  the  people  of  certain  other  counties  representation 
on  an  entirely  different  basis.  We  are  of  the  opinicm  that  a 
just  and  fair  apportionment  cannot  be  secured  in  that  way.  It 
is  the  opinion  of  this  court  that  the  peremptory  writ  should  not 
issue,  and  that  the  application  therefor  be  denied^  and  it  is  so 
ordered.     Costs  in  favor  of  defendants. 


A  Statute  may  be  Talid  in  Part  and  void  as  to  the  remainder :  Stat» 
▼.  Washburn,  167  Mo.  680,  90  Am.  St.  Bep.  430,  67  S.  W.  592;  State 
▼.  Justus,  85  Minn.  279,  89  Am.  St.  Bep.  550,  88  N.  W.  759;  State  v. 
Davis,  130  Ala.  148,  89  Anu  St.  Bep.  23,  30  South.  344.  However,  if 
all  the  different  parts  of  a  statute  are  so  intimately  connected  with, 
and  dependent  upon,  one  another  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  that  if  all  could  not  be  car- 
ried into  effect  the  legislature  would  not  have  passed  the  residue  in- 
dependentlj,  and  some  parts  are  unconstitutional,  all  the  provisions 
thus  dependent  upon  one  another  must  fail:  McArdle  ▼.  Mayor  etc 
of  Jersey  City,  66  N.  J.  L.  590,  88  Am.  St.  Bep.  496,  49  AtL  1013; 
Mathews  v.  People,  202  111.  389,  post,  p.  241,  67  N.  £.  28. 

The  OwtstitutUmality  of  Legislative  Apportionments  is  considered  in 
State  Y.  Conningham,  83  Wia.  90,  53  N.  W.  35,  36  Am.  St.  Bep.  27,  and 
note. 
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EX  PABTB  COX. 

[3  Idaho,  530,  32  Pac.  197.] 

JUBISDIonOK— Excessive  Sentence.— If  a  eeiirt  liaTing  jv- 

risdietioii  of  the  person  of  a  prisoner,  and  jurisdiction  to  try  and  sen- 
lenee  him  for  the  crime  charged,  on  conviction  sentences  him  to  a 
longer  term  of  imprisonment  than  the  statute  anthorizes,  such  jndg- 
ment  or  sentence  is  absolutely  void.      (p.  31.) 

HABEAS  CX>fiFIT8— BzeessiTe  Sentenee^ — ^If  a  covrt  does  not 
hare  authority  to  render  a  particular  sentence.  If  such  sentence  is 
diiferent  from  that  prescribed  by  statute,  or  is  below  the  ndnimnm 
or  above  the  maximum,  it  is  void  and  good  ground  for  the  release  of 
the  prisoner  on  habeas  corpus,     (p.  32.) 

HABEAS  COBPUS— Excessive  Sentence. — ^If  a  prisoner  is  held 
under  a  void  and  excessive  sentence,  and  the  matter  ia  properly 
brought  to  the  attention  of  the  appellate  court,  it  has  authority  to 
inqmre  into  the  matter,  and  to  discharge  him  on  habeas  eorpua.     (p. 

■36.) 

JUBISDIcnON  to  Impose  the  Senteoee  Pronounced  in  a  par- 
ticular case  is  as  essential  to  the  validity  of  the  judgment  as  is  the 
jnrisdietion  of  the  person  or  the  subject  matter,     (p.  36.) 

J.  W.  Seid,  for  the  petitioner. 

G.  M.  Parsons,  attorney  general,  for  the  state. 

"•  SULLIVAN,  J.  Hiw  ifl  an  appUcation  for  a  writ  of 
habeas  corpus  for  the  release  of  John  P.  Cox,  who,  it  is  alleged, 
is  imlawfally  imprisoned  and  restrained  of  his  liberty  by  John 
P.  Campbell,  warden  of  the  Idaho  state  prison  at  Boise  City, 
Idaho.  It  is  alleged  in  the  petition  that  said  Cox  was  indicted 
at  the  Jxme  term,  1891,  and  tried  at  the  October  term,  1891,  of 
the  district  oonri;  of  the  seoond  judicial  district  of  the  state  of 
Idaho,  in  and  for  the  county  of  Idaho,  for  an  assault  with  in- 
tent to  commit  murder,  and  that  the  jury  returned  the  follow- 
ing verdict:  '^e,  the  jury  in  the  above-entitled  ceoBe,  find  the 
d^endant  guilty  of  an  assault  with  a  deadly  weapon  likely  to 
produce  great  bodily  harm."  And  the  court  thereupon  entered 
judgment  against  and  sentenced  the  prisoner  to  confinement  in 
^^^  the  state  prieon  for  a  term  of  five  years.  That  said  judg- 
ment and  sentence  are  void,  for  the  reason  that  said  court  had 
no  jurisdiction  to  impose  said  sentence  and  judgntent  under  said 
verdict.  A  copy  of  the  indictment,  verdict  and  judgment  are 
made  a  part  of  ihe  petition.  Tbe  oourt,  on  the  filing  of  the 
petition,  issued  a  writ  of  habeas  corpus  to  the  said  warden,  com- 
manding him  to  have  the  body  of  said  John  P.  Cox  before  this 
court  at  a  time  therein  fixed,  and  to  show  cause  why  the  said 
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prisoner  should  not  be  released.  At  the  time  fixed  said  warden 
made  his  return  to  said  writ,  which  shows  that  the  cause  of  the 
det'entiom  of  the  said  John  P.  Cox  was  by  virtue  of  a  judgment 
and  sentence  of  the  district  oourt  of  the  second  judicial  district 
of  Idabo^  in  and  for  the  county  of  Idaho^  and  annexed  to  and 
made  a  part  of  his  return  the  commitment  and  judgment  of 
said  courts  which  show  substantially  the  same  facts  as  shown  by 
the  petition^  the  substance  of  which  is  above  stated. 

The  prisoner  was  indicted  for  the  crime  of  an  assault  with  in- 
tent  to  murder^  and  was  convicted  of  the  crime  of  an  assault 
with  a  deadly  weapon  likely  to  produce  great  bodily  harm.    Tb«r 
pxinishment  for  the  crime  of  an  assault  with  intent  to  oommit 
znxirdeT  is  prescribed  by  section  6598  of  the  Bevised  Statutes^ 
ajacl  his  imprisonment  in  the  state  prison  not  less  than  one^  and 
xx^ot  more  than  fourteen  years^  while  the  punishment  for  the 
cxdxne  of  an  assault  with  a  deadly  weapon  likely  to  pioduce 
^X'eat  bodily  harm  is  prescribed  by  section  6732  c^  the  Bevised 
g;tatuteB^  and  is  imprisonment  in  the  state  prison  not  exceeding 
t^yro  jeBTB,  or  by  fiboe  not  exceeding  five  thousand  dollars  or 
Yycdih.    The  oourt  evidently  considered  that  the  prisoner  had 
ly^&n  convicted  of  an  assault  with  intent  to  oommit  murder,  and 
g^xxtenced  him  to  imprisonment  for  five  years,  while  in  fact  the 
yecrdi^  of  the  jury  finds  him  guilty  of  the  crime  of  an  aeeaull^ 
_^tb  ft  deadly  weapon  likely  to  produoe  great  bodily  harm* 
TTxikdar  said  section  67.32  the  maximum  imprisonment  for  the 
^^ense  of  which  the  prisoner  was  convicted  is  two  years^  aavd 
^^^0re  ia  no  provision  of  law  authorizing  a  longer  term  of  im-^ 
^j0oninent  for  that  crima 
Xt  is  conceded  by  the  attorney  general  that  the  sentence  nnder 
fVie  verdict  csould  not  exceed  two  years;  but  he  conteiKks  that  the 
^^i^ner  should  not  be  released  by  writ  of  habeas  corpus^  becanee 
siS^  said  judgment  is  merely  erroneous,  and  not  void,  and  cites 
oine  v«ry  respectable  authority  in  support  of  that  propoeitioiv 
!     wit:  Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am.  Dec.  55;  Ex 
arte  Bond,  9  S.  C.  80,  30  Am.  Sep.  20;  Petition  of  CrandaU, 
34  Wifl.  1''7;  In  le  Wiliams,  39  Minn.  172,  39  N.  W.  66.     The 
iroBel  for  *te  prisoner  contends  that  the  court  had  no  juri»- 
^   .       ^^  sentence  the  prisoner  for  a  longer  term  than  two- 
nd  that  the  oourt  exceeded  its  jurisdiction  in  Tendering 
^^^  ^ent.  and  that  the  judgment,  for  these  reasons,  is  ab- 
said  ]U<igin    ^  rpjjgre  is  no  question  but  what  the  court  had  jiir^ 
^dTdai^S  the  prifloner,  and  had  jurisdiction  to  try  him  for 
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fte  crime  of  whidi  he  iras  ocmTicted,  and  to  sentence  liiin  for 
Ihai  crime;  biit  the  qxieetion  is  whether  the  judgment  or  sen- 
tence whidi  was  rendered  and  pronoanoed  was  a  mere  errooeoas 
exeraiae  of  power^  and  therefore  Toidable  onl j,  or  ia  in  exoesB  of, 
and  wiihoiit;  its  jnriadicticny  and  theieforo  absolntdy  Toid.  If 
file  eenbenoe  is  voidalble  only,  the  prisoner  rnnat  be  remanded ; 
but,  if  it  ia  abeolntely  yoid,  he  flhonld  be  aet  at  liberty.  If  a 
oomt  having  juiiadiction  of  the  peivon  of  a  prjeoner,  and  jaria- 
diction  to  try  and  eeiitence  the  prisoner  for  the  crime  diarged, 
OQ  OQoriction  sentences  him  to  a  longi^  term  of  imprisonment 
ifaaiL  the  statnte  ai]i]hori2seB|y  ia  soch  judgment  or  sentence  ?oid, 
er  Toidable  only?  That  ia  the  preciBe  question  before  ns.  If 
jurisdiction  indndes  pronouncing  the  particular  judgment  au- 
iboiized  by  statute,  and  no  other,  then  the  judgment  pronounced 
is  abeolutdy  Toid,  for  the  statute  did  not  authorise  such  judg- 

IDBIlt. 

19  Central  Law  Journal,  page  102,  contains  an  able  article 

entitled  The  Modem  Idea  of  Jurisdiction.''    The  author  says: 

^"RiB  idea  of  jurisdiction  entertained  by  the  old  jurists  appears 

to  baye  been  tbat  jurisdiddcm  is  simply  the  pow«r  to  decide 

wmething  in  a  giyen  controversy,  to  proceed  to  judgment,  to 

i^der  some  kind  of  a  judgment^  and  that  beyond  this  erery- 

tlung  else  rdated  to  the  propriety  of  the  judgment  rendered^; 

and  dies  authorities  in  support  thereof.    The  distinguiflfaed  au- 

tiior  further  says:  ''The  mndem  idea^  as  distinguished  from 

ttifi^  is  that  jurkdiction  is  sot  merely  the  power  to  proceed  in  a 

cause,  and  to  render  some  judgment  therein,  but  it  is  tiie  power 

to  render  the  particular  judgment  rendered.    This  modem  idea 

bs  been  taken  up  by  several  respoctable  courts,  including  the 

'^  supreme  court  of  the  United  States.  ....  It  will  also  be 

peroeived  that  nearly  every  reported  case  in  which  the  courts 

bare  asserted  the  x>ower  to  inquire  by  habeas  corpus  whether 

oBier  courts,  in  rendering  a  particular  judgment^  were  cases 

where  Ihe  courts  so  issuing  the  writs  of  habeaa  corpus  were 

comrts  possessing  appellate  or  superintending  jurisdiction  over 

the  courts  whose  judgments  were  thus  inquired  into.^'    It  is 

(fatted  in  12  American  and  English  Encyclopedia  of  Law,  page 

247,  tfant  ''there  is  a  yery  clearly  defined  attempt  in  the  latest 

^ttes  in  the  United  StatM,  howeyer,  to  escape  from  the  portion 

tbat  ihe  judgment  of  a  court  having  jurisdiction  to  hear  and 

ietermine  is  oonclusive  by  adding  to  the  definitian  of  'jurisdic* 

^  a  new  element,  yiz.,  that  jurisdiction  is  not  merely  the 
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power  to  Iiear  and  debermine^  but  ailso  the  power  to  reader  &e 
particular  judgment  which  was  rendered^' ;  and  cites  in  euppoirt 
thereof  cases  decided  by  the  supreme  court  of  the  United  States, 
iind  decisions  from  the  courts  of  last  resort  of  several  states. 
On  page  251,  supra,  the  foUowinig  condugion  is  reached :  ^TThe 
question,  therefore,  cannot  be  said  to  be  definitely  decided.     The 
great  weight  attaxshed  to  the  decisions  of  the  supreme  court  of 
the  United  States  makes  it  at  least  probable  that,  if  that  court 
continues  to  hold  the  views  expressed  in  the  late  cases  cited 
supra,  the  courts  of  the  various  states  will  sooner  or  later  adopt 
them;  but  the  decisions  thus  far  scarcely  authorize  a  stronger 
statement  than  that  there  is  a  tendency  in  the  later  cases  to 
hold  that  jurisdiction  includes,  not  only  the  power  to  hear  and 
determine,  but  also  the  power  to  render  the  particular  judg- 
ment entered  in  the  particular  case.^'    Black  on  Judgments, 
section  258,  holds  that  jurisdiction-  to  render  the  particular 
sentence  imposed  is  as  essential  to  its  validity  as  the  jurisdic- 
tion of  the  person  or  the  subject  matter.    In  commenting  on 
certain  decisions  which  held  that  if  a  oourt  had  authority  to 
pronounce  sentence,  and  while  in  the  legitimate  exercise  of  its 
power,  committed  a  manifest  error,  in  the  number  of  years  of 
confinement  imposed  on  the  defendant,  the  sentence  was  not 
void,  but  erroneous,  and  refused  to  release  the  prisoner   on 
habeas  corpus,  the  learned  author  says:  '^ut  the  argument  is 
far  from  satisfactory.    It  involves  the  error  of  overlooking  the 
fact  that  jurisdiction  to  render  the  particular  sentence  imposed 
^'**  is  equally  as  essential  to  its  validity  as  the  jurisdiction  of 
the  person  or  subject  matter.     If  either  of  these  three  elements 
is  wanting,  the  judgment  is  a  nullity.     Now,  in  respect  to  the 
centenoe,  the  court  has  precisely  the  jurisdiction  which  the  stat- 
ute gives  it — ^no  more  and  no  less;  and  if  the  statute  prescribes 
that  the  sentence  shall  be  for  not  less  than  three  years,  the 
court  is  utterly  without  power  to  sentence  for  one  year.     This 
seems  too  plain  for  argument.    And,  indeed,  the  great  prepon- 
derance of  authority  sustains  the  proposition  Ihat  if  the  court 
did  not  have  the  authority  to  render  the  particular  sentence; 
if  the  sentence  is  diflferent  from  that  prescribed  by  law,  or  is 
below  the  TT^'ninrnm   or  above  the  maximum — ^that  is  good 
ground  for  releasing  the  prisoner  on  habeas  corpus.*'    In  sup- 
port of  that  proposition  the  author  cites:  Ex  parte  Lange,  18 
Wall.  163 ;  Ex  parte  Milligan,  4  Wall.  131 ;  Ex  parte  Wilson, 
114  U.  S.  417,  5  Sup.  Ot  Rep.  935 ;  Ex  parte  Bernert,  62  CaL 
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««,  TPw.  C.  Ij.  J.  460;  Ex  parte  Page,  49  Mo.  291;  People 
f.  WaHwB,  15   Abb.  N^.  C.  461;  People  t.  Lieoomb,  60  N.  T. 
559, 19  Am.  Bep.  211 ;  Ex  parte  Kearney,  65  CaL  212 ;  In  le 
Petty,  22  Kan.  477  ;  Ex  parte  Bulger,  60  Cal.  438 ;  MiUer  t. 
Snyder,  G  Ind.  1;  Ex  parte  Smiffi,  2  Nev.  338.    In  Ex  parte 
laoge,  IE  WalL  163,  Uks  point  is  iUxBtrated  in  ibd  foUtnring 
desi  and  foTcable  manner.    The  court  say:  'If  a  justice  of  tlie 
peace,  having  jnrifidiction  to  fine  for  a  misdenxeanor,  and  with 
fhe  paitj  dharged  properly  befoie  him,  should  render  a  judgment 
that  be  be  bnng,  it  wovJd  simply  be  Toid.    Why  void?    Be- 
cause be  bad  no  x>ower  to  render  such  a  judgment.    So,  if  a 
eonrt  oi  general  jurisdiction  should^  on  an  indictment  for  libel, 
render  a  judgment  of  death  or  confiscati<m  of  property,  it 
would,  for  the  eazne  reaaoo^  be  Toid.''    In  Ex  parte  Page,  49 
Mo.  291,  a  case,  in  principlei,  very  similar  to  the  one  at  bar, 
the  court  says:  ''The  statute  provides  that  persons  convicted 
Off  grand  laroeny  ciiall  be  punished  as  follows:  L  Stealing  a 
lioree;,  mare,  gelding,  colt,  filly,  mule,  or  aas,  by  imprisonment 
in  Uie  penitentiary  not  ezooeding  seven  years;  2.  In  all  other 
4SBaeB  of  grand  laroeny,  by  like  imprisomneDit,  not  exoeediug 
fiye  years:   Wagner^s  Statutes,  p.  457,  eec.  26.    In  no  case, 
tifaeref ore,  does  the  statute  authorize,  for  any  of  the  offenees 
oonstitute  grand  larceny,  a  sentence  for  more  than  seven 
jcBitf  imprisonmeuL    Hence  the  judgment  for  impriaoop 
ment  for  ten  yeans  was  in  violation  of  the  statute,  and  palpably 
iDegaL    It  would  have  been  reversible  on  writ  of  error  or  ap- 
peal^  Sfl  a  matter  of  couiee.    C^  this  court  fumiah  the  re- 
qxured  remedy  in  this  prooeeding?    The  general  principle  is, 
tha4;  on  a  hearing  of  a  writ  of  habeas  corpus,  when  it  appears 
tliat  the  prisoner  is  detained  by  virtue  of  the  final  judgment 
or  decree  of  any  oompetent  oourt  of  civil  or  criminal  juriadio- 
tiosL,  no  inquiry  into  the  regularity  of  the  proceedings  which 
resulted  in  the  judgment  can  be  had.    For  all  such  errore  or 
irregulaiitieB  Ihe  law  provides  other  remedies.  •  •  •  .  But  the 
fitat^ute;,  by  an  express  enactment,  declares  that  when  a  prisoner 
ia  brought  up  on  habeas  oorpus^  if  it  appeare  that  he  is  in 
eosbody  by  virtue  of  process  from  any  oourt  legally  oonaii- 
tuted,  or  issued  by  any  offioer  in  the  service  of  judicial  prooeed- 
ingB  before  him,  such  prisoner  can  be  discharged  only  in  <»e 
of  the  following  cssee :  1.  Where  the  jurisdiction  of  tfoch  court 
or  officer  has  been  exceeded,  either  as  to  matter,  place,  sum, 
or  peroon 6.  Where  the  process  is  not  authorized  by 
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any  judgment,  order  or  decree,  nor  by  any  provision  of  law: 
Wagner^s  Statutes,  p.  690,  sec.  35.  It  seeme  to  me  that  the 
court,  in  passing  the  sentence,  exceeded  its  jurisdiction  in  the 
matter,  and  that  it  did  not  act  by  authority  of  any  provision 
of  law.  The  application,  therefore,  I  ^nk,  conies  within  the 
meaning  of  the  statute."  The  provifiions  of  the  statute  of  Mia- 
souri  just  quoted  are  substantially  the  same  as  the  provisiona 
of  section  8354  of  the.  Revised  Statutes  of  Idaho,  which  pre- 
scribes the  cases  in  which  a  prisoner  may  be  released  on  habeas 
corpus  by  this  court.  The  court  further  says :  '^ut  in  the  case 
just  quoted  it  will  be  perceived  that  the  error  was  one  of  feet, 
provable  by  extrinsic  evidence  dehors  the  record.  The  recoird, 
as  it  stood,  warranted  the  judgment,  and  the  error  of  fact  pro- 
duced the  difBculty.  In  such  a  case  the  court  would  not,  in 
a  oollateral  proceeding,  undertake  to  revise  the  judgment.  But» 
in  the  case  we  are  now  comBidering,  the  question  presented  is 
far  different.  The  error  here  does  not  arise  out  of  matter 
of  fact,  but  is  patent  on  the  face  of  the  record.  The  record 
proper  shows  that  the  judgment  of  the  court  in  passing  sen- 
tence was  illegal;  that  it  was  not  siinply  erroneous  or  irr^^ular, 
**®®  but  absolutely  void,  as  exceeding  the  juriedidon  of  the  oourt^ 
end  not  bein^  the  exercise  of  an  authority  proscribed  by  law.'' 
In  the  case  at  bar  the  statute  autiiorized  the  court  to  sen- 
tence the  prisomer  for  a  term  not  exceeding  two  years;  hut, 
without  any  authority  whatever,  the  court  sentenced  him  to  a 
term  of  five  years,  and  dearly  exceeded  its  jurisdiction  in  so 
doing.  It  has  been  suggested  by  the  attorney  genieral  that,  as 
the  court  had  authority  to  sentence  the  prisoner  for  a  term 
of  two  years,  a  writ  should  be  denied,  at  least  until  the  pris- 
oner had  served  a  term  of  two  years.  If  the  case  was  before 
us  on  appeal  the  court  would  no  doubt  be  justified  in  revers- 
ing the  judgment,  and  perhaps  in  remanding  the  case  for  re- 
sentenoa  We  are  not  aware  of  any  authority  that  would  per- 
mit us  to  reduce  said  sentence,  in  this  proceeding,  to  the  tenn 
of  two  years,  or  to  remand  for  a  resentence.  We  have  only 
authority,  id  this  proceeding,  to  release  or  remand  the  prisoner 
to  custody,  as  said  judgment  is  an  entirety.  We  certainly  can- 
not, in  this  proceeding,  modify  it  in  any  manner.  In  Ex  parte 
Kelly,  65  Cal.  154,  3  Pac.  673,  a  case  in  which  the  defendant 
was  coomcted  of  battery,  and  sentenced  or  adjudged  to  pay  a 
fine  of  six  hundred  and  fifty  dollars,  or  to  be  imprisoned  in  the 
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counfejr  jail  until  tihe  fine  ^vras  paid,  at  the  imte  of  one  daj'i 
imporifiomxieat  for  every  dollar  of  fine,  and  that  he  perfonn 
labor  on  streets  or  public  vrorks  during  Bucfa  impriaonment,  an 
tpplioetion  for  a  writ  of  habeas  oorpna  was  made,  and  tiie  oonrt 
BBj:  battery  ia  a  miademeazior^  and  is  pnniehable  by  fine  not 
exceeding  one  tbousand   dollaiB,  or  by  imprisonment    in  the 

county  jail  not  exceeding  six  months,  or  by  both It  waa 

dfiarlj  tiie  intent  to  impoee  a  penally  of  a  fine,  and,  in  caae  it 
i«e  noft  paid,  impTiBomnenrt  until  the  fine  was  satisfied  at  the 
laie  indicated  in  the   judgnient.    This  is  justified  by  section 
1446  of  the  Penal  Code.  ....  But  this  statute  nowhere  allows 
any  addition  to  tins  substituted  mode  of  payment.    We  look  in 
rain  to  find  any  aaftiority  in  any  tribunal,  in  the  Penal  Code  or 
any  other  codes,  to  annex  to  this  substitution  of  incarceration 
lor  onn  any  otber  punishment.    We  find  no  power  in  the  jnc- 
tice  to  ftdd,  ae  is  done  by  the  judgment^  tixat  the  defendant, 
while  so  impriBonedy  perform  labor  on  the  streets  or  other  pub- 
lic worisB  in  the  city  of  Los  Angeles.    His  porti<m  of  flie 
^^"^  judgment  ia  clearly  beyond  and  outeide  tiie  jurisdiction  of 
tile  tribunal  which  reodered  it.    Now,  the  judgm^it  ie  a  unit> 
and,  if  one  portion  of  it  is  without  the  jurisdiction  of  the  jus- 
tice, the  judgment  is  void.''    So,  in  the  case  at  bar,  the  jxidg- 
ment  is  a  unit,  an  entirety;  and  we  cannot,  in  this  proceeding, 
reduce  it  to  two  years:  See,  also,  £x  parte  Bemert,  62  CSaL 
524.     In  People  t.  lisoomb,  60  N.  Y.  559,  19  Am.  Bep.  211, 
ihe  court  say :  ^A  party  held  only  by  yiitue  of  judgments  thus 
pionouneed,  and  theiefore  Toid  for  want  of  jurisdiction,  or  by 
reason  of  the  ezoess  of  jurisdiction,  is  not  put  to  his  writ  of 
error^  but  may  be  released  by  habeas  corpus.    It  will  not  an- 
swer to  flay  that  a  court  hariig  power  to  give  a  particular  judg- 
ment can  giye  any  judgment^  and  that  a  judgment  not  author- 
ised by  law,  and  contrary  to  law,  is  merely  yoidabl^  and  not 
Toid^  and  must  be  corrected  by. error.    This  would  be  trifling 
with  the  law,  the  liberty  of  the  citizen,  and  the  protecticm 
thrown  about  his  person  by  the  bill  of  rights  and  the  constitu- 
tion, and  creating  a  judicial  despotism.    It  would  be  to  defeat 
justice,  nullify  the  writ  of  habeas  corpus  by  the  merest  techni- 
cality, and  the  most  artificial  process  of  reasoning No 

eooxt  is  or  can  be  competent  to  pronounce  a  sentence  and  giye 
judgment  in  open  and  palpable  yiolation  of  a  positive  statute, 
and  a  judgment   thus  given  is    yoid.    With  us^  all    punish- 
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inents  are  prescribed  by  statute,  as  well  as  to  diaracter  as  ex- 
tent ;  and  a  sentence  not  conformable  to  kw,  as  not  warranted 
by  ^tute^  or  which  is  in  excess  of  the  legal  punishment^  is 
ultra  viresi,  and  like  every  other  act,  whether  judicial  or  min- 
isterial, done  without  legal  authority,  is  void/'  The  opinion 
of  the  oourt  in  that  caae  is  a  very  able  and  ejdiaufitive  one, 
and  we  think  peculiarly  applicable  to  the  oeae  at  bar.  In  Sz 
parte  Beed,  100  IT.  S.  13,  the  court  say :  'If  a  magistrate  hav- 
ing authority  to  fine  for  assault  and  battery  should  sentence 
the  oiSfender  to  be  imprisoned  in  the  penitentiary,  or  to  suffer 
the  punishment  prescribed  for  homicide,  his  judgment  would 
be  as  much  a  nullity  as  if  the  preliminary  jurisdiction  to  hear 
and  determine  had  not  existed.  Every  act  of  a  court  beyond 
5ts  jurisdiction  is  void.''  The  sentence  in  the  case  at  bar  wad 
not  warranted  by  statute,  wa^  in  excess  of  the  punishment  pre- 
scribed by  law,  and  is  absolutely  void;  and  when  a  prisonar 
^^^  is  held  under  such  a  sentence,  and  the  matter  is  properly 
brought  to  the  attention  of  this  court,  it  has  authority  to  in- 
quire into  the  matter,  and  to  discharge  the  prisoner,  if  it  be 
found  that  the  court  had  no  jurisdiction,  under  the  law,  to  ren- 
der the  particular  judgment  rendered,  or  to  pass  the  sentence 
imposed.  In  Ex  parte  Yarbrough,  110  XL  S.  661,  4  Sup.  Ct. 
Eep.  152,  in  regard  to  this  class  of  cases,  the  oourt  say:  "It 
is,  however,  to  be  carefuUy  observed  that  this  latter  principie 
does  not  authorize  the  oourt  to  convert  the  writ  of  habeas  cor- 
pus into  a  writ  of  error,  by  which  the  errore  of  law  committed 
by  the  oourt  that  passed  the  sentence  can  be  reviewed  here; 
for  if  that  oourt  had  jurisdiction  of  the  party,  and  of  the  of- 
fense for  whidi  he  was  tried,  and  has  not  exceeded  its  powers 
in  the  sentenoe  which  it  prouounced,  this  oourt  can  inquirs 
no  further."  In  the  case  at  bar  the  court  did  exceed  its  powers 
in  the  sentence,  which  it  pronounced.  There  was  no  pro- 
vision of  law  authorizing  such  sentenoe,  and  it  is  void.  We 
are  of  the  opinion  that  jurisdiction  to  render  the  particular 
sentenoe  imposed  was  as  essential  to  the  validity  of  the  judg- 
ment as  the  jurisdiction  of  the  person  or  subject  matter,  and 
that  the  sentence  of  the  district  court  under  which  the  said 
John  P.  Cox  is  held  a  prisoner  was  pronounced  without  author- 
ity of  law,  and  is  void,  and  that  the  prisoner  should  be  le- 
leased;  and  it  is  so  ordered* 

Huston,  C.  J.,  and  Morgan,  J.,  concur. 
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Includes  not  only  the  power  to  hear  abA  detemiiie,  Imt 
abo  the  power  to  render  the  partienlar  judgment  in  the  jMirdenlnr 
ease:  Buasell  t.  Shnrtleff,  28  Colo.  414,  89  Am.  8t  Bep.  216,  65  Pm. 
27;  moBographie  note  to  Koepke  t.  HiJ],  87  Am.  St.  Bep.  178. 

f  afteflM  Conma  to  release  a  prisoner  beeaose  of  an  exeeviTe  sen* 
tenee  is  ecmsidered  in  the  monographic  note  to  Koepke  ▼.  Hill,  87 
Am.  St.  Bep.  194,  195. 

The  TiMMMp  of  Smtemtn  differing  from  those  anthorized  by  law 
is  ecmsidered  in  the  monographie  note  to  State  ▼•  Sloek,  55  Am.  St. 
Bep.  264-S74. 


COFFIN  T.  BHADBUBT. 

[3  Idaho,  770,  85  Pae.  715.] 
LLATB  PBACnCE— Bevlew  of  Bzron. — The  appeal  of 
either  party  brings  np  only  the  errors  alleged  to  have  been  eommit- 
ted  against  himself,     (p.  39.) 

STATUTE  OF  FBAin>8.-j-Beoeipt  and  Acceptance  of  property 
sold  under  an  executory  contract  of  sale,  at  any  time  after  making 
the  contract,  takes  it  out  of  the  statute  of  frands.     (p.  40.) 

STATUTE  OF  FBAXJD8.— If  Questions  of  IMUTsry  and  Ao- 
e^tance  of  goods  sold  to  take  the  sale  ont  of  the  operation  of  the 
statute  of  frauds  are  submitted  to  the  jury  under  proper  instructions, 
the  verdict  will  not  be  disturbed  when  there  is  a  conflict  of  evidence. 
(p.  40.) 

STATUTE  OF  FEAUDS— Delivery  and  Acceptance  of  Ooods 
Sold. — ^If,  from  the  entire  evidence,  di^erent  minds  might  differ  hon- 
estly as  to  the  delivery  and  acceptance  of  goods  sold  to  tako  the  iale 
ont  of  the  statute  of  frauds,  the  question  of  such  acceptance  is  one 
of  fact  for  the  jury,  and  their  verdict  thereon  will  not  be  disturbed, 
(p.  40.) 

EVIDENCE — ^Bes  Gestae— Declarations. — Time  is  not  neces- 
sarily a  controlling  element  or  principle  in  the  matter  of  res  gestae, 
and  declarations  made  under  circumstances  to  warrant  the  court  in 
presuming  that  they  grew  out  of  the  litigated  issue  and  illustrate 
the  true  character  of  the  transaction,  and  were  dependent  upon  it, 
were  not  designedly  made  or  devised,  for  a  self-serving  purpose,  are 
evidentiary  facts,  and  not  within  the  rule  applicable  to  hearsay  evi- 
dence. Such  declarations  are  admissible,  although  not  made  at  the 
exact  time  of  the  occurrence  of  the  principal  fact  in  issue,  (pp.  49, 
50.) 

PABTNEBSHIP— Evidence.— If  an  attempt  to  establish  a 
partnership  wholly  fails  through  lack  of  evidence,  the  court  commits 
no  error  in  holding  as  matter  of  law  that  no  partnership  exists,  (p. 
51.) 

EVIDENCE  to  Explain  Writing.— If  a  writing  is  introduced 
in  evidence  as  an  admission,  and  not  as  part  of  the  contract  between 
the  parties,  it  iA  always  admissible  for  the  person  who  wrote  it,  and 
against  whom  it  is  introduced,  to  explain  the  meaning  he  intended 
to  convey,     (p.  51.) 

APPELIATE  PBACTICE.— Exceptions  not  Saved  in  the  court 
below  cannot  be  considered  on  appeaL     (p.  52.) 
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EVIDENCE.— statements  and  Admissions  Made  by  a  PartF 
to  tbe  Suit  may  be  proved  withont  first  calling  his  attention  to 
tbenii  or  keying  any  foundation  for  impeacbment.     (p.  52.) 

APPELLATE  PBAOTICE —Trial  Verdict.— If  all  material 
issues  are  submitted  to  tbe  jury  and  instructions  not  excepted  to 
by  the  appellants^  neither  the  verdict  nor  the  order  overruling  a 
motion  for  a  new  trial  will  be  disturbed  on  appeal,  on  the  ground 
of  the  insufficiency  of  the  evidence^  if  there  is  substantial  conflict 
therein,     (p.  52.) 

S.  L.  Tipton  and  T.  Angel,  for  tlie  appellanta. 

G.  H.  iStewart  and  W.  E.  Borah,  for  the  respondents. 

'^''^  SULLIVAN*,  J.  This  action  was  brought  to  recover  the 
value  of  five  New  Era  ditohens,  alleged  to  have  been  sold  to,  and 
received  and  accepted  by,  appellants,  who  were  defendants  in 
the  court  below.  The  answer  is  a  general  denial  of  the  allega- 
tions of  the  complaint.  The  action  was  tried  by  the  oourt^ 
wifli  a  jury,  and  a  verdict  rendered  in  favor  of  respondents  for 
the  sum  of  six  thousand  and  fifty-two  dollars  and  ninety-one 
cents,  together  with  interest  amounting  to  sixteen  hundred  and 
fifty-nine  dollars  and  twenty-one  cents,  on  which  verdict  judg- 
ment was  duly  entered  against  appellants.  A  motion  for  a  new 
trial  was  interposed  and  overruled  by  the  court.  This  appeal 
is  from  the  order  denying  the  motion  for  a  new  trial  and  from 
the  judgment. 

Bespondente  contend  that  the  errors  alleged  to  have  occurred 
on  the  trial  were  not  properly  saved  and  preserved  so  as  to  au- 
thorize this  court  to  consider  them  on  this  appeal.  Their  oon- 
tention  is,  that  under  the  provisions  of  section  4426  of  the  Be- 
vised  Statutes  of  1887,  each  exception  taJ^en  on  the  trial  must 
be  eettled  at  the  time  the  decieion  is  nmde  (other  than  those 
deemed  excepted  to  by  the  provisions  of  section  4427  of  the  Be- 
vised  Statutes),  unless  a  different  time  is  agreed  upon  by  the 
parties;  that  no  exceptionB  were  settled  during  the  trial  and 
no  time  agreed  upon  by  the  parties  for  their  settlement.  The 
record  contains  a  stipulation,  in  which  it  is  agreed  that  at  the 
trial  of  this  case»  in  April,  1892,  which  resulted  in  a  disagree- 
ment of  the  jury,  the  following  entry  was  made  in  the  minutes 
of  the  court,  to  wit:  ''The  parties  here  stipulated  that  they 
might  prepare  a  bill  of  exceptions  after  trial/'  and  upon  this 
itipulation  the  appellants  rely  and  contend  that  it  remained 
in  force  and  effect  at  tiie  trial  that  resulted  in  the  judgment 
from  which  this  appeal  was  taken;  while  respondents  contend 
that  said  stipulation  applied  to  the  trial  then  in  progress^  and 
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no  other^  and  atpplied  to  a  aettlement  of  a  bill  of  ezoeptaooa 
imder  ihe  pTOYiBioDfi  of  aection  4430  of  the  Beviaed  Statutea  of 
1887,  and  not  to  excepiiona  taken  on  the  triaL  Thia  conten* 
tion  '''^  wBs  denied  \>y  \ky&  tarial  coorty  and  no  exception  taken 
iherefco,  and  no  appeal  lias  been  taken  therefronu 

The  plaintiff  oannot  haye  errors  alleged  to  haTe  been  com- 
mitted against  liiinfielf  reviewed  on  defendant's  appeaL  The 
appeal  of  either  x^rby  brings  up  only  the  errors  alleged  to  hare 
been  committed  against  himself.  If  tiie  respondent^  in  an  ap- 
peal, desires  to  have  errors  against  himself  corrected,  he  must 
present  them  to  ^StSa  oonrt^  on  his  own  appeal:  Jones  t.  St 
John  IiT.  Co.,  2  Idaho,  58,  3  Pac.  L  The  BaA  error  speci- 
fied is  the  ineofiBciency  of  the  evidence  to  justify  the  verdict 
Under  this  specification  of  error  the  question  (^  the  validity 
of  the  contract  sued  on^  when  tested  by  the  statute  of  frauds,  is 
raised.  It  is  contended  that  as  the  value  of  the  property  sued 
for  is  cbown  to  have  exceeded  two  hundred  dollara,  the  con- 
tract, or  0ome  memorandum  thereof,  must  be  in  writing  and 
subscrihed  by  ilie  party  charged,  or  by  faia  agent,  unkss  the 
buyer  accepted  and  received  a  part  of  said  proper^,  or  pcud  at 
tbe  time  of  the  bargain  some  part  of  the  purchase  prica  That 
ae  none  of  those  requirements  were  complied  with,  said  con- 
tract comes  within  the  provisions  of  section  6009  of  the  Bevised 
Statatee  of  1887. 

The  provisions  of  said  section  claimed  to  be  applicable  to  thia 
case  are  as  follows:  *^  tbe  following  cases  the  agreement  is 
invalid,  unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  vrriting,  aoid  subscribed  by  the  party  charged  or  by  his 
agent.    Evidence,   therefor^  of  the   agreement  cannot   be  r&- 
ceiyed  vdthout  the  writing  or  secondary  evidence  of  its  con- 
tents: ....  Subd.  4.    An  agreement  for  the  sale  of  gooda^ 
chattels  or  things  in  action,  at  a  price  not  less  than  two  hun- 
dred dollars,  unless  the  buyer  accept  and  receive  part  of  audi 
goods  and  chattels^  or  the  evideoces^  or  some  of  them,  of  socfa 
things  in  action,  or  pay  at  the  time  some  part  of  the  purchase 
money.*' 

It  is  sufiBcient,  under  this  section  of  the  statute,  if  the  chat- 
telsi,  goods  or  things  in  action  are  delivered  to  and  aooepbed  by 
the  purchaser,  at  any  time  after  the  contract  of  purchase  is 
mada  But  unless  tbe  provisions  of  said  section  above  quoted 
are  complied  wdtii,  the  scIIot  could  not,  at  any  time  after  the 
contract  was  made,  deliver  the  goods  and  compel  an  aocqytanoe 
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goods 


779  the  puiohBeer^  the  oantmct  is  then  taken  oat  of  the  statote 
Off  frauds^  and  may  be  enforced  against  ihe  buyer  for  the  pnr- 
chase  {xrioB. 

It  is  alleged  in  the  complaint  that  said  ditchers  were  sold  to 
appellants  on  the  fourteenth  day  of  Mardiy   1890^   and  that 
thereafter  they  accepted  and  recdved   the  same.    It    is  not 
ckimed  by  ree^Kmdents  thai  Ihey  ayer  or  prore  a  delivery  and 
aooeptanoe  at  the  time  the  contract  of  sale  was  entered  into, 
or  thai  the  contract^  or  some  note  or  memorandum  thereof,  was 
in  writing^  signed  by  appellants  or  by  their  agents  or  that  any 
part  of  the  purchase  money  was  paid  at  the  time  the  contiract 
was   entered   into.    It  is  the   receipt   and   acceptance  of  the 
machines^  some  fifteen  days  after  the  contract  of  purdiaae  wa^ 
made^  that  respondents  rely  upon  as  taking  this  contract  out  of 
the  provisions  of  said  section,  and  we  think  with  reason.     If  a 
contract   of  sale  is  made,   and  the  property   subsequently  re- 
ceived  and  accepted   by  the  purchaser,  it  is  then   too  late  to 
escape  liability  thereon,  because  of  the  provisions  of  said  sec- 
tion   Had  the   purchaser  refused  to  receive   and  accept  the 
property,  and  suit  been  brought  to  enforce  the  ooirtract,  said 
statute  would  H.ve  been  a  complete  defense  to  such  action,  but 
after  the  receipt  and  acceptance  of  the  property,  the  virtue  of 
said  section,  as  a  defense  to  an  action  to  recover  the  purdiase 
price  is  gone.     This  section  of  the  statute  of  frauds  only  re- 
lates to  executoiy  contracts,  and  not  to  executed  ones.     Ee- 
ceipt  Simd  acceptance  of  the  property  sold,  at  any  time  after 
making  the  contract^  takes  the  contract  out  of  the  statute  of 
frauds:  Hinkle  v.  Fisher,  104  Ind.   84,  3  K  E.  624;  King  v. 
Jarmon,  36  Ark.  190,  37  Am.  Eep.  11;  Cartan  v.  David,  18 
Nev.  311,  4  Pac.  61;  Dodge  v.  Crandall,  30  N.  Y.  294;  Brown 
V.  Farmers*  Loan  etc.  Co.,  117  N.  Y.  266,  22  N.  B.  952. 

The  second  contention  is  that  said  ditchers  were  not  deliv- 
ered to  or  received  and  accepted  by  appellants.  The  evidence 
of  respondents  show  that  at  the  time  said  ditchers  were  or- 
dered J.  M.  Bray  informed  Sherman  M.  Coflan  that  a  man  by 
the  name  of  Jessop  was  going  to  use  the  ditchers  in  the  con- 
struction of  a  certain  ditch  which  appellants  were  constructing 
under  the  supervision  of  J.  M.  Bray.  It  also  shows  that 
^'*  when  the  ditxshing  machines  arrived  at  Nampa,  Jessop  ap- 
peared and  assisted  in  setting  them  up  ready  for  use;  that  he 
took  possession  of  them  and  took  them  out  upon  the  aforesaid 
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ditcb,  and  weaat  to  work  thereon  with  them ;  that  whik  taking' 
them  out  on  the  ditch  he  met  Mr.  Bray;  that  he  used  them  on 
£aid  diidi  under  the  immediate  snperYision  of  Mr.  Bray  for  two 
montiiB,  at  least  It  was  eonoeded  oa  Ihe  trial  timt  the  ditchera 
were  delivered  to  JesBop,  who  was  a  subcontractor  of  appel* 
lantfli^  end  the  question  of  aoceptanoe  does  not  appear  to  have 
attained  special  prominence  daring  the  trial  of  the  case.  Upoo 
a  careful  review  of  the  eniire  evidence^  I  think  it  tenda  to  diow 
that  tha  cBtchers  were  purchased  for  the  nse  of  Jessop,  and 
that  he  received  and  accepted  them^  and  tiiat  his  receipt  and  ao> 
eeptance  was  the  receipt  and  acceptance  of  Bradbury  and  Bray, 
and  haand  them. 

Hie  qnestionB  of  sale  and  delivery  were  submitted  to  the 
jury  upon  an  instmction  by  the  court  at  the  request  of  ^ipel- 
lantSy  wherd)y  the  jury  was  instructed  that  to  entitle  the  plain- 
tils  to  recover  they  must  estahlish  by  a  preponderance  <rf  evi- 
deme  the  aale  and  delivery  of  the  ditchers  to  the  defendants, 
and  by  Iheir  verdict  Ihey  found  those  points  in  favor  of  re* 
spondenta.  When  from  the  entire  evidence  different  minds 
might  honestly  roach  a  different  conclusion^  as  to  the  acceptance 
of  Ihe  property  sold,  the  question  of  acceptance  is  one  of  fact 
for  the  jury,  and  their  verdict  thereon  will  not  be  disturbed. 
Nor  wdU  the  order  of  the  court  denying  a  motion  for  a  new 
trial  be  reversed  when  the  aforesaid  conditions  exist:  See  note 
to  Shindler  v.  Houston,  49  Am.  Dec.  316;  Gray  v.  Davis,  10 
K.  Y.  291;  Baker  on  Sales,  sec  382a;  Theilen  v.  Bath,  SO 
Wis,  263,  60  N.  W.  183 ;  Galvin  v.  Mackenzie,  21  Or.  184,  27 
Pac.  1039;  Garfield  v.  Paris,  96  TJ.  S.  657;  Hinchman  v.  Lin- 
coln, 124  TJ.  S.  39,  8  Sup.  Ot.  Rep.  369. 

Considerable  authority  is  cited  on  the  question  as  to  what 
acta  constitute  an  acceptance  under  said  section  6009.  Tlie 
correctness  of  the  rule  established  by  the  authorities  cited  ia 
not  questioned.  The  case  of  Shindler  v.  Houston,  1  N.  Y.  261, 
49  Am.  Dec.  316,  is  cited  as  a  case  in  point.  It  was  held  in 
that  case  that  delivery  and  acceptance  of  goods,  such  as  will 
''^^  take  it  out  of  the  statute  of  frauds,  cannot  be  shown  by 
mere  words;  some  acts  transferring  possession  are  necessary. 
That  case  is  not  in  point,  for  the  reason  that  it  it  not  claimed 
nor  ^own  that  the  transfer  of  the  possession  of  said  machines 
was  made  by  mere  words;  but  that  the  machines  were  set  up 
and  possession  of  them  given;  that  respondents  parted  with 
possession  and  thereafter  exercised  no  rights  of  possession  or 
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ownerdiip  over  them;  that  the  pereon  for  whose  use  they  were 
intended  took  them  and  put  them  to  the  very  uge  for  which 
they  were  purchased.  The  case  of  Hinchman  y.  Lincoln,  124 
U.  S.  38,  8  Sup.  Ct.  Rep.  369,  ib  cited  as  a  case  very  similar  to 
the  one  at  bar.  That  is  a  case  where  the  facts,  in  relation  to 
the  contract  of  sale  alleged  to  have  been  within  the  statute  of 
frauds,  were  admitted.  There  was  no  dispute  as  to  the  facts 
on  which  appellant  relied,  showing,  as  he  claimed,  sale,  delivery 
and  aooeptanoe.  The  court  held  that  as  there  was  no  dispute 
as  to  tlie  facts,  it  belonged  to  the  court  to  determine  their  legal 
eiSfect  It  was  also  held  thai  to  take  an  alibied  contract  of  sale 
out  of  the  operation  of  the  statute  of  frauds,  there  must  be  acts 
of  such  a  character  as  to  place  the  property  unequivocally  within 
the  power  ood  under  the  exclusive  dominion  of  the  buyer,  as 
absolute  owner,  and  that  when  anything  remained  to  be  done 
by  the  seller  to  perfect  the  delivery,  such  fact  would  be  gen- 
erally conclusive  that  there  was  no  receipt  by  the  buyer.  This 
case  is  very  different  from  the  one  under  consideration.  Tbe 
facts  of  sale,  delivery  and  acceptanjoe  were  in  dispute,  and 
nothing  is  shown  whidh  would  indicate  that  anything  remained 
to  be  done  by  the  sellers  to  perfect  the  delivery  of  said  machines. 

It  is  earnestly  contended  by  appellants,  and  with  apparent 
confidence,  that  all  of  the  evidence  taken  together  shows  that 
the  sale  of  said  ditching  machines  was  made  by  Steams  to 
Jessop  a  day  or  two  before  Sherman  Coffin  met  Bray  at  Nampa. 
It  is  claimed  that  Steams  testified  that  he  sold  said  machines 
to  Jessop.  Mr.  Steams,  as  a  witness  for  appellants,  on  direct 
examination,  did  testify  that  he  sold  four  ditchers  to  Jessop 

He  afterward  testified  as  follows,  to  wit:  "Q.  Why  did  you 
telephone  for  Coffin  to  come  up?  A.  Because  I  wanted  him 
to  sell  those  ditchers,  so  that  I  could  make  a  little  money.  That 
^^^  is  what  I  did  it  for.^'  Further  on  he  testified  as  follows: 
'^Q.  And  you  assisted  Coffin  all  the  way  through  the  negotiar 
tions?  A.  No,  I  don't  think  I  did  all  the  way.  Q.  Did  you 
hear  anything,  or  all  that  was  said,  on  that  day  in  relation  to 
the  sale  of  those  ditchers  to  Jessop  ?  A.  I  don't  know  whether 
I  did  or  not.  The  sale  was  not  consummated  in  my  presence. 
<2.  Then  the  sale  was  not  consummated  until  Sherman  Coffin 
came  up?  A.  No,  sir.  It  might  have  been  at  that  time,  but 
I  don't  remember.  Q.  And  Jessop  was  in  Utah?  A.  Jes- 
sop was  in  Utah.''  This  evidence  needs  no  comment.  It  is 
too  plain  to  be    misconstmed    or  misunderstood.    It    clearij 
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that  no  contract  or  \>aTgain  for  the  sale  of  the  nmchineii 
WIS  made  between.  JeBsop  and  Steams,  and  that  if  any  bargain 
wag  made  it  was  made  between  Coffin  and  Bray,  at  a  time  when 
Jessop  was  in  TJtaibu 

Sbermen  CaGBn  testified  that  no  sale  was  made  until  he  met 
Biaj  at  Nampa^  in.  Tespoose  to  a  dispatch  from  Steams.    He 
also  testified  -that,  "he  never  met  Jessop  imtil  the  ditdiers  ar- 
Ti?ed  at  Nampa,*      That  John  M.  Bray  waa  the  man  who  gave 
the  order  for  tbe  ditchers  and  who  agreed  to  pay  for  them,  as 
a  monber  of  the  firm  of  Bradbury  &  Bray.    This  was  denied 
fay  Mr.  Bray.     Se  denied  that  he  made  any  contract  for  the 
purchase  of  said  machines,  and  denied  that  he  had  any  author- 
ity from  Jessop  to    purchase  said  maehones.    He   testified  as 
follows,  to  wit :  '^  says,  ^o,  sir,  Mr.  Coffin,  I  will  have  noth- 
ing to  do  with  those  machines  whateyer.    I  haTO  no  authority 
tc  buy  machines  for  Jessop/ ''    This  ewidenoe  shows  that  Bray 
did  not  purchase  them  for  Jessop. 

Mr.  Bray  also  testified  to  a  conversation  allq^  to  have  been 
had  with  Frank  B.  Coffin,  about  the  middle  of  May,  1890,  in 
which  he  stated  to  Coffin  that  he  had  nothing  to  do  with  Ihe 
machines  whatever,  'That  the  entire  sale  of  those  m^hitiAa 
"was  between  Sherman  Coffin,  Steams  and  JesBiop,^ 

The  testimony  of  Steams  riiows  that  he  had  a  conversation 

^witii  Jeasop  in  regard  to  ditdiing  machines  in  the  presence  of 

J.  M.  Bray  a  day  or  two  before  Shennan  CctBn  met  Bray. 

That  ther^ter  Jessop  left  Nampa  for  Utah,  and  Steams  tde- 

pboned  Coffin  to  come  to  Nampa,  and  on  his  arrival  introduced 

'***  him  to  J.  M.  Bray  as  the  man  who  could  talk  with  him 

^bont  those  ddtchem,  and  the  ewidence  shows  that  they  did  talk 

About  ditchers.    It  may  be  tme,  as  testified  by  Mr.  Bray,  that 

he  then  and  there  informed  Sherman  Cc^Sn  that  he  would  have 

nothing  to  do  with  the  machinea  whatever,  and  that  he  had  no 

Authority  to  purchase  madiines  for  Jessop,  but  regardlesa  of 

those  statements,  the  testimony  tends  to  show  he  did  have  soma 

oonversation  about  them,  and  authorized  Kierman  Coffin  to  have 

them  shipped  in  the  name  of  Bradbury  &  Bray,  and  afterward 

leqnesbed  CkABu  to  not  have  them  diipped  in  said  finn'a  name. 

Coffin    testified  that  the  contract  was  made  with  Biay. 

Steams'  testimony  is  to  the  same  effect    Bray  testified  that  it 

was  made  between  Steams,  Coffin  and  Jessop,  and  from  this 

conflicting  evidence  and  other  evidence  the  jury  found  against 

appellants. 


44  Amerioan  State  Bepobts^  Vol.  95.  [Idaho^ 

The  testimony  of  Charles  Stewart  tends  to  oorroborate  ib» 
testimony  of  Sherman  M.  CoiDn.  He  testified  as  foUowa: 
^Tl  rode  nip  to  Bray^  who  was  out  on  tbe  ditch  where  Jessop's 
contract  was.  I  rode  up  to  Bray  and  I  think  he  wasn't  using 
Teiy  good  language  toward  Jeesop^  because  Jessop  was  get- 
ting behind  He  says^  ^  am  in  the  soup  with  CofSn  Brothers 
for  those  damned  ditdiers."'  This  testimony  is  not  oontra- 
dieted. 

D.  H.  Birdsall,  a  witness  for  respondents^  testified  that  he 
met  Bray  at  Nampa  between  May  27  and  30^  1890^  and  had 
some  conversation  with  him  about  selling  him  Safety  Nitre 
Powder^  and  he  informed  Bray  that  CofiSn  Brothers  were  agents 
for  said  powder,  and  would  supply  Bray  with  said  powder. 
Bray  fhereiupon  informed  Birdsall  that  he  had  some  difficulty 
with  Coffin  Brothers^  and  did  not  care  to  deal  with  them. 
After  some  further  conversation  BirdentU  informed  Bray  tliat 
he  was  going  to  Caldwell  to  see  Sherman  M.  Coffin,  and  Bray 
thereupon  requested  him  to  say  to  Coffin  that  he  (Bray)  did 
not  wish  to  have  any  trouble  with  him  (Sherman  M.  Coffin), 
and  that  he  would  see  that  they  (Coffin  Brothers)  were  paid  for 
the  ditchers.  This  testimony  is  contradicted  by  Bray.  Bird- 
sail  and  Stewart  were  disinterested  witnesses,  and  the  jury 
no  doubt  gave  some  weight  to  their  testimony,  as  corroboraiing 
'^^^  that  of  Sherman  M.  Coffin,  but  it  is  urged  by  appellants 
that  if  said  statements  were  made  by  Bray,  they  would  be  per- 
fectly consistent  with  the  theory  that  Bradbury  &  Bray  were 
only  guarantors,  and  not  purchasers.  There  might  be  some 
point  in  this  contention  if  J.  M.  Bray  admitted  that  he  was 
simply  guarantor,  but  he  denies  that  they  were  guarantors^  and 
there  is  no  evidence  tending  to  show  that  they  were,  except  that 
contained  in  the  letter  written  by  Sherman  M.  Coffin  to  J.  M. 
Bray,  dated  May  24,  1890. 

If  the  defense  in  this  suit  had  been  that  appellants  were 
guarantons,  and  not  liable  because  such  guaranty  was  not  in 
writing,  then  the  contention  of  appellant  would  be  of  some 
weight;  but  as  that  is  denied,  and  the  issue  was  as  to  whether 
the  appellants  were  original  purchasers,  the  evidence  of  Stewart 
and  Birdsall  t^nds  to  corroborate  the  testimony  of  respondents 
on  that  issue.  The  issue  as  to  whether  Bradbury  &  Bray  were 
simply  guarantors  is  not  in  this  case.  It  would  appear  that 
said  statements  were  made  by  Bray  to  Stewart  and  Birdsall,  not 
upon  the  theory  that  Bradbury  &  Bray  were  guarantors,  but 
upon  the  theory  that  they  were  purchasers. 


^ 
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C.  W.  lloore'a    teetimoiiy    also  oorrobontet   Shennan  IL 

as  to  Hie  aale.     IHe  testified  that  be  had  no  knowledge 

the  a&te  of  any  gooda  at  the  time  a  certain  tel^^ram  waa 

ant,  except  the  ddticliieTB  to  Bradbury  ft  Bray.    By  what  means 

the  witnesB  ^became  possessed  of  that  knowledge  the  record  fails 

to  discloee.     The  testiinoiiy  of  Sherman  M.  Coffin  and  Mr. 

Bray  is  bo  Tmaati&f  actoxy  and  conflicting  in  sobstantial  matr 

teis  that  it  is  impoesible  for  this  court  to  say  how  much  of  said 

testimony  is  trae  and  how  mudi  is  false,  and  as  the  jury  are 

ihe  exchudve  judges  of  the  weight  to  be  given  to  the  testimony 

of  any  witoieaB   or  witnesses,  and  they  haying  found  on  the 

purchase,  delivery  and  acceptance  of  tiie  madiines,  this  court, 

under  the  conditions,  would  not  be  justified  in  disturbing  the 

verdict. 

Appellants  conrbend  that  the  court  erred  in  permitting  Sher- 
noan  M.  CofiQn  and  Frank  B.  Coffin  to  testify  in  regard  to  a 
certain  telephone  message  sent  by  the  former  to  the  latter,  in- 
quiring as  to  the  responsibility   of  appellanta    l%e  evidence 
^^^^  show6  that  on  the  day  the  ditchers  in  controversy  were  or- 
dered, Sherman  M.  Coffin  waited  at  Nampa  for  a  reply  to  a 
telegram  sent  to  Jessop  until  lafte  in  the  day.    That  he  finally 
informed  Mr.  Brav  that  he  must  return  to  his  home,  at  Cald- 
'Well,  some  nine  or  ten  miles  from  Nampa;  that  thereupon 
Bray  requested  him  to  order  five  ditdiers,  and  stated  that  if 
Jessop  could  not  use  the  fifth  ditcher  that  Bradbury  ft  Bray 
would  use  it  themselves.    That  witness  got  his  team  and  drove 
to  his  home  at  Caldwell,  and  put  his  team  out^  and  immediately 
thereafter,'  and  before  ordering  said  machines  from  Chicago,  he 
telephoned  his  partner,  Frank  B.  Coffin,  at  Boise    City,  and 
asked  him  if  Bradbury  ft  Bray  were  good  for  five  ditchers  at 
eleven    hundred   dollars    each,  and  requested    him   to    find 
out  and  let  him  know.    That  tiiis  all  occurred  within  two  hours 
after  he  left    Nampa.    This  telephone    comjnunication  and 
Frank  B.  Coffin's  testimony  in  regard  to  receiving  the  eame 
w^is  objected  to,  and  the  admission  thereof  is  assigned  as  error. 
It  is  urged  that  the  same  is  no  part  of  the  res  gestae,  that  it 
took  place  after  the  agreement  for  the  sale  of  the  ditchers  had 
been  entered  into,  and  was  a  communication  from  one  of  the 
plaintiffs  to  his  partner,  and  not  in  the  presence  of  the  defend- 
ants or  either  of  them.    That  said  testimony  is  self-serving 
and  too  remote  to  be  a  part  of  the  res  gestae. 

Counsel  for  appellants  contend  that  the  rule  applicable  to 
this  class  of  testimony  is  tiuit  such  declarations^  to  beoome  com- 
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petent  evidence^  as  part  of  the  res  gestae^  most  accompany  the 
act  which  they  are  supposed  to  characterize,  and  mvab  so  har- 
momze  with  it  as  to  be  obviously  a  part  of  the  same  transaxy 
tion^  and  in  support  of  this  rule  cite  Moore  y.  Meachman,  10 
N.  Y.  207 ;  Enoe  v.  Tuttle,  3  Conn.  250 ;  Cherry  v.  Butler,  17 
S.  W.  1090;  Tisdi  v.  Utz,  142  Pa.  St.  186,  21  Atl.  808;  Con- 
Ian  V.  Grace,  36  Minn.  276,  30  N.  W.  880 ;  1  Wharton  on  Evi- 
dence, sec.  265;  2  Wharton  on  Evidence,  sec.  1174;  Dawson  v* 
Pogue,  18  Or.  94,  22  Pac  640;  State  v.  Daugherty,  17  Nev. 
376,  30  Pac.  1074;  People  v.  Dewey,  2  Idaho,  83,  6  Pac.  103,. 
6  West  Coast  Bep:  812;  Binns  v.  State,  57  Ind;  46,  26  Anu 
Bep.  48. 

'^^  In  Moore  v.  Meadhman,  10  N.  Y.  207,  the  oourt^  in  pass- 
ing  upon  the  question  of  the  admission  of  certain  dedaraticDfi^ 
eaid:  ''The  general  rule  is  that  declarations  to  hecome  a  part 
of  the  res  gestae  must  aooompany  the  act  which  they  are  sup- 
posed to  characterize,  and  must  ao  harmonize  as  to  be  obviously 
cue  transaction,'^  and  held  that  the  general  rule  Applicable  to 
the  admission  of  such  declarations  as  a  part  of  the  res  gestae 
was  the  rule  which  should  govern  in  that  ca^.  Enos  v.  Tuttle, 
3  Conn.  250,  was  a  case  where  a  plaintiff  undertook  to  intro- 
duce declarations  of  an  absconding  debtor  as  evidesoe  agaiust  a 
garnishee,  and  the  court  held  that  such  declarations  were  not 
evidence  for  the  plaintiff.  Cherry  v.  Butler,  17  S.  W.  1090, 
held  the  declarations  of  payee  on  draft  narrating  the  fact  that 
he  had  twice  paid  it  were  self-serving,  and  error  to  admit  them. 

In  Tisch  v.  Utz,  142  Pa.  St  186,'  21  AtL  808,  it  was  held 
that  declarations  of  a  judgment  debtor  were  not  admissible  is 
evidence  for  the  purpose  of  impeaching  the  judgment.  la 
Conlan  v.  Orace,  36  Minn.  276,  30  N.  W.  880,  it  is  held  that: 
''Declarations  of  a  party,  to  be  admissible  as  a  }>axt  of  the  res 
gestae,  must  be  contemporaneous  with,  or  at  least  so  oon* 
nected  with  the  main  fact  in  issue  as  to  couatitute  one  transac- 
tion.'' Dawson  v.  Pogue,  18  Or.  94,  22  Pac.  640,  holds: 
''Ordinarily,  acts  and  declarations  of  parties  to  an  action  aie 
not  competent  evidence  in  their  behalf.  There  are,  however^ 
exceptions  to  the  rule.''  State  v.  Daugherty,  17  Nev.  376,  30 
Pac  1074,  holds:  "It  is  impossible  to  tie  down  to  time  the  rule 
as  to  declarations ;  we  must  judge  from  all  the  circumstances  of 
the  case;  we  need  not  go  to  the  length  of  saying  that  a  declara* 
tion  made  a  month  after  the  fact  would  of  itself  be  admissible^ 
1  lit  if,  as  in  the  present  case,  there  are  connecting  drcumstancee^ 
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it  ma  J,  e?eii  at  that  time,  form  part  of  the  whole  res  gestae,  and 
that  the  declaration  was  simply  a  narration  of  past  erents  or 
oocnrrenoes  and  was  incompetent.^' 

In  1  Wharton  on  Evidence,  section  265,  it  is  held  fliat  sodi 
declarations  are  inadmissible  if  made  so  far  prior  to  the  act 
sought  to  be  characterized  as  to  give  opportunity  for  their 
correction  in  way  of  preparation,  or  if  made  so  long  afterward 
as  to  leave  an  interval — ^which  interval  should  not  be  measured 
"•  by  time  but  by  the  circumstances  of  the  case — ^in  which  ex- 
coses,  explanations  or  aggravations  could  be  got  up.  2 
Wharton  on  Eridence,  section  1174,  is  applicable  to  the  admis- 
sion of  agents  in  matters  of  tort,  and  not  in  poinL  Binns  v. 
State,  56  Ind.  46,  26  Am.  Bep.  48,  holds  that:  ''A  declaration 
which  is  simply  a  narrative  of  past  events  .  ...  is  admissible 
m  cridenoe.** 

The  authorities  oited  state  the  general  rule  applicable  to  the 
admission  of  declairaticns  made  by  a  party,  as  evidence  in  his 
own  behalf,  and  some  of  Hiem  recognize  that  tiiere  are  excep- 
tions to  the  general  rule.  In  some  of  them  time  is  considered 
a  omtiolling  element  and  in  others  not  Hey  hold  that  such 
declarations,  to  become  competent  evidence  for  the  party  mak- 
ing them,  must  be  a  part  of  the  res  gestae  or  at  least  so  oon- 
fidered.  The  term  ''res  gestae  ^^  is  used  in  one  class  of  cases  to 
indicate  the  very  matter  in  issue,  the  ultimate  thing  itself, 
the  thing  controverted,  and  in  others  the  term  is  used  to  in- 
dicate the  surrounding  facts  of  a  transaction,  which  explain 
or  characterize  the  main  f  acL 

In  1  Greenleaf  on  Evidence,  section  108,  it  is  held  thai  the 
snrnmnding  circumstances  constituting  parts  of  the  res  gestae 
may  always  be  shown  to  the  jury,  along  with  the  principal 
&ct;  and  their  admissibility  is  determined  by  the  judge,  ac- 
cording to  the  degree  of  their  relation  to  that  fact,  and  in  the 
exeicise  of  his  sound  discretion.  Whether  dedaratione  made 
after  the  occurrence  of  the  litigated  issue  should  be  admitted 
86  evidence  in  behalf  of  the  party  making  them  rests  in  the 
wond  judicial  discretion  of  the  court:  O'Connor  v.  Chicago  etc 
By.  Co.,  27  Minn.  173,  38  Am.  Bep.  288,  6  N.  W.  481 ;  State  v. 
Ah  Loi,  5  Nev.  99 ;  1  Greenleaf  on  Evidence,  see.  108. 

In  1  Taylor  on  Evidence,  sections  525,  526,  it  is  stated  that: 
'^  all  these  cases  the  principal  points  of  attention  are,  whether 
the  dnnunstances  and  declarations  offered  in  proof  were  so  con- 
iisoted  with  the  main  fact  under  consideration  as  to  illustrate 
its  character,  to  further  its  object^  or  to  form  in  conjunction 
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'witb  it  one  continuous  transaction.  It  was  at  one  time 
thought  necessary  that  they  should  be  contemporaneoua  with  it; 
but  this  doctrine  has  of  late  years  been  rejected,  and  ^'^  it 
seems  now  to  be  decided  that,  although  concurrence  of  time  must 
always  be  considered  as  material  evidence  to  show  the  connec- 
tion it  is  by  no  means  eB.sential/' 

In  Insurance  Co.  v.  Mosley,  8  Wall.  397,  which  was  an  action 
on  an  accident  insurance  policy,  the  declaration  of  the  de- 
ce63ed  as  to  the  cause  of  the  injury  from  which  he  died  made 
shortly  after  the  injury  was  held  competent  evideince  and  a 
part  of  the  res  gestae.  The  court,  speaking  through  Mr.  Jus- 
tice Swayne,  in  regard  to  certain  declarations  being  part  of 
the  rea  gestae  says:  ''To  bring  such  declarations  within  this 
principle,  generally,  they  must  be  contemporaneous  with  the 
main  fact  to  which  they  relate.  But  this  rule  is  by  no  means 
of  universal  application*';  and  quotes  with  approval  from 
Bawson  v.  Haig,  2  Bing.  99,  as  follows :  '^t  is  impossible  to 
tie  down  to  time  the  rule  as  to  such  declarations.  We  must 
judge  from  all  the  drcumstanoes  of  the  case.  We  need  not  go 
to  the  length  of  saying  that  a  declaration  made  a  month  after 
the  fact  would,  of  itself,  be  admissible;  but  if,  as  in<  the  present 
case,  there  are  connecting  circumstances  it  may,  even  at  that 
time,  form  a  part  of  the  whole  res  gestae.*' 

Eeferring  to  the  doctrine  applicable  to  the  admission  of  such 
declarations,  the  court  says :  "The  tendency  of  recent  adjudica- 
tions is  to  extend,  rather  than  to  narrow,  the  scope  of  the  doc- 
trine. Bightly  guarded  in  its  application,  there  is  no  principle 
in  the  law  of  evidence  more  safe  in  its  results.  There  is  none 
which  rests  on  a  more  solid  basis  of  reason  and  authoriiy.'* 

In  Board  of  Education  v.  Keenan,  65  Cal.  642,  Justice 
McKee,  in  delivering  the  opinion  of  the  court,  said:  ^TVhar- 
ton  defines  'res  gestae'  as  those  circumstances  which  are  the 
undersigned'  incidents  of  a  particular  litigated  act.  These  inci- 
dents may  be  separated  from  the  act  by  a  laipee  of  time  more 
or  less  appreciable.  They  may  consist  of  speeches  of  anyone 
concerned,  whether  participant  or  bystander;  they  may  com- 
prise things  left  undone,  as  well  as  things  dona  Their  sole 
distinguishing  feature  is  that  they  should  be  necessary  incidents 
of  the  litigated  act;  necessary  in  this  sense  that  they  are  part 
of  the  immediate  preparations  for,  or  emanations  of,  such  act 
and  are  not  produced  by  the  calculated  policy  of  the  actors.*' 

'^^  In  People  v.  Vernon,  35  Cal.  49,  95  Am.  Dec.  49,  and 
note,  it  is  held  that :  ''Declarations^,  to  be  a  part  of  the  res  gestae^ 
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are  not  required  to  be  precisely  ooiicanent  in  point  of  time  with 
the  piincipal  fact,  if  they  spring  out  of  the  principal  tnui»- 
action,  if  th^  tend'  to  explain  it>  are  Yolnntary  and  spontane- 
ous, and  aie  made  at  a  time  8o  near  it  as  to  preclude  the  idea  of 
deliberaie  design,  then  they  are  to  be  regarded  as  oontemporane- 
ous,  and  admissible":  See,  also.  State  y.  Horan,  32  Minn.  394, 
50  Am,  Bep.  583 ;  Augusta  Factory  t.  Barnes,  72  Ga.  217,  63 
Am.  Eep.  838;  New  England  Ins.  Co.  v.  De  Wolf,  8  Pick.  66; 
State  V.  Jones,  64  Iowa,  349,  17  N.  W.  911,  20  N.  W.  470; 
State  V.  Ah  Loi,  5  Nev.  99;  Boss  t.  Bank  of  Burlington,  1 
Aik.  43,  15  Am.  Dec.  664u 

In  Milne  v.  Loisler,  7  HurL  ft  N.  786,  it  was  held  competent 
for  the  plaintiff,  for  the  purpose  of  proving  upon  whose  credit 
goods  sued  for  were  sold,  to  introdtice  in  evidence  a  certain 
letter  written  by  plaintiff  to  his  agent,  requesting  him  to  in- 
qiiiie  as  to  the  financial  standing  of  the  defendant,  of  a  person 
to  whom  tiie  person  receiving  the  goods  had  referred  him  for 
that  purpose.  The  plaintiff  stated  in  said  letter  that  the  de- 
fendant wae  the  purchaser  of  said  goods.  And  it  was  further 
Iield  that  the  jury  might  look  at  the  whole  letter,  and  although 
in  itself  it  was  not  evidence  of  the  truth  of  the  facts  stated,  it 
might  be  considered  as  corroborative  of  plaintiffs  version  of 
the  transaction:  1  Greenleaf  on  Evidence,  Bedfield's  ed.,  sec. 
108a. 

In  Bouvier^s  Law  Dictionary  (edition  of  1888),  under  the 
of  "res  gestae,*'  the  following  statement  occurs:  '*In  the 
United  States  the  tendency  is  to  extend,  rather  than  narrow, 
the  scope  of  the  doctrine  of  res  gestae.  Although,  generally, 
the  declarations  must  be  oontemporaneoiis  with  the  event 
wnght  to  be  proved,  yet,  where  there  are  connecting  circom" 
ftanoes,  they  may,  even  when  made  some  time  afterward,  form 
a  part  of  the  res  gestae :  Insurance  Co.  v.  Mosley,  8  Wall.  397 ; 
Bailroad  Co.  t.  Coyle,  55  Pa.  St  402 ;  Harriman  v.  Stowe,  67 
Ho.  93;  Brovmell  v.  Bailroad  Co.,  47  Mo.  239;  Commonwealth 
T.  Eastman,  1  CuA.  181.  And  in  England  the  decision  of 
Cockbnm,  C.  J.,  in  Bedingfield's  Case,  14  Cox  C.  C.  341,  la 
"^  directly  contrary,  holding  that  the  declarations  must  be  con- 
temporaneous with  the  event,  to  be  admissible.  This  decision 
W  been  vigorously  opposed  by  Mr.  Taylor  and  others :  See  14 
Am.  Law.  Bev.  817,  16  Am.  Law.  Eev.  1-71;  Field  v.  State, 
S"?  Mies.  474,  34  Am.  Bep.  479.'' 

From  a  review  of  the  authorities  I  think  the  decided  weight 
^&at  time  is  not  necessarily  a  controlling  element  or  principle 
Am.  St.  Bep.,  Vol.  05—4 
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in  the  matter  of  res  gestae,  and  that  declarations  made  under 
circamstancefl  to  warrant  the  court  in  presuming  that  they 
giew  out  of  the  litigated  issue  and  illustrate  the  true  character 
of  the  transaction  and  were  dependent  upon  it,  were  not 
designedly  made  or  devised  for  a  self-serving  purpose,  are  evi- 
dentiary facts  and  €tre  not  within  the  general  rule  applicable 
to  hearsay  testimony.  Such  declarations  are  admissible  al- 
though not  made  at  the  exact  time  of  the  occurrence  of  the 
principal  fact  in  issue. 

I  think  the  evidence  referred  to  comes  within  the  rule  laid 
down  in  many  of  the  authorities  above  cited.     The  declaration 
or  oommunication  was  not  a  narrative  of  past  events  or  of 
the   contract   of   sale.     It  was  an  inquiry  which  any  prudent 
business  man  would  naturally  make  before  he  would  fed  safe  in 
ordering  upward  of  six  thousand  dollars  worth  of  inachinery  for 
a  customer  whose  financial  condition  was  not  known  to  him.  He 
would  very  naturally  want  to  know  the  ability  of  the  purchaser 
to  pay.     It  is  true  the  order  for  the  ditchers  had  been  given 
and  received  some  two   hours  before   the  inquiry  under  con- 
sideration was  made,  but  it  was  made  before  the  ditchers  were 
ordered,  and  as  I  view  it  was  made  in  the  midst  of  the  trans- 
action and  before  all  of  the  conditions  were  performed,  which 
were  required  to  be  performed  before  the  contract  became  bind- 
ing upon  either  party.     It  was  a  pertinent  inquiry,  and  I  think 
it  one  of  the  reasonable  emanations  arising  out  of  the  contract 
of  purchase  and  dependent  upon  it;  that  it  was  not  deliberately 
devised  or  contrived  by  the  parties  for  a  self-serving  purpose; 
that  it  was  spontaneously  and  not  designedly  made,  and  tends 
to  explain  to  whom  the  credit  was  given.     Its  truth  or  falsity 
was  for  the  jury. 

"^^  The  question  litigated  was  whether  the  ditchers  were  sold 
to  Bradbury  &  Bray  and  on  their  credit.  Bray  testified  that 
they  were  sold  to  Jessop  and  he  alone  became  liable  for  the 
payment  of  the  purchase  price,  while  Sherman  M.  CoflSn  testi- 
fied that  they  were  sold  to  Bradbury  &  Bray  and  on  their  credit 
I  think  the  testimony  under  consideration  tends  to  show  to 
whom  the  credit  was  given  and  was  properly  admitted. 

Error  is  alleged  because  the  court  held  that  under  the  evi- 
dence no  partnership  for  the  sale  of  said  machines  existed 
between  Steams  and  Sherman  M.  Coffin.  Appellants  under- 
took to  show  that  there  was  a  partnership  between  Steams  and 
Coffin  in  the  sale  of  said  ditchers.  Steams  and  Coffin  both 
testify  that  no  such  partnership  existed;  and  there  is  not  a 
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sdntilla   ot    evidence   tending  to  show  a   partnership.    That 
being  true,  it  was  not  prejudicial  error  for  the  court  to  so  hold* 

The  fourth  error  assigned  is  that  the  court  erred  in  admitting 
the  testimony  of  Sherman  M.  Co£Sn  in  explanation  of  the  aense 
in  which  he  used  the  word  "guaranty^'  in  his  letter  of  May 
^,  1890,  to  John  M.  Bray.  The  letter  was  introduced  as  an 
admission  of  said  respondent  to  ahow  that  at  the  time  of  writ- 
ing it  he  considered  Bradbury  &  Bray  aa  guarantors^  and  not 
as  original  purchasers. 

Under  this  contention  appellants  cite  several  authorities  upon 
the  proposition  that  when  the  language  of  a  written  contract 
is  neither  ambiguous  nor  technical,  paiol  eridence  ia  not  re* 
ceiyed  to  explain  it.  These  authorities  are  not  in  point,  for 
the  reafion  that  said  letter  is  not  a  written  contract  nor  a  part 
of  one.  I  understand  the  rule  to  be  that  when  e  writing  i^ 
introduced  as  an  admiasion,  and  not  as  a  part  of  the  contract 
between  the  parties,  it  is  always  permissible  for  the  party  who 
wrote  it,  and  against  whom  it  was  introduced  to  explain  the 
ineaning  that  he  intended  to  convey.  The  rule  applicable  to 
oral  admissions  is  the  proper  one  to  be  applied  to  tiie  evidence 
under  consideration:  Duncan  v.  Matney,  29  Mo.  368,  77  Am. 
Dec.  575;  Smith  v.  Crego,  54  Hun,  22,  7  N.  Y.  Supp.  86; 
Bingham  v.  Bernard,  36  Minn.  114,  30  N.  W.  404;  Auzerais  v. 
Kagle,  74  Cal.  60,  15  Pac.  371;  Browne  on  Parol  Evidence, 
'^  sec.  6;  Morris  v.  St.  Paul  etc.  B.  S.  Co.,  21  Minn.  91; 
Burke  v.  Ray,  40  Minn.  34,  41  N.  W.  240. 

The  fifth  error  assigned  is  the  refusal  of  the  court  to  strike 
oat  that  portion  of  Sherman  M.  CofiBn's  testimony  in  explana- 
tion of  the  word  "guaranty,**  to  wit :  "We  have  dozens  of  en- 
tries in  our  books,  at  this  time,  which  ootQd  show  that  fact.** 
We  cannot  consider  this  objection  for  .the  reaeon  that  no  excep- 
tion appears  to  have  been  saved  in  the  court  below. 

The  sLxth  error  assigned  is  that  the  court  erred  in  permitting 
Charles  Stewart,  a  witness  on  behalf  of  plaintiff,  to  testify 
fis  follows:  "I  rode  up  to  Bray,  who  was  out  on  the  ditch 
where  Jessop*8  contract  was.  I  rode  up  to  Bray,  and  think  he 
wasn't  using  veiy  good  language  toward  Jessop,  because 
Jessop  was  getting  behind.  He  says,  ^  am  in  the  soup  with 
OoflBn  Brothers  for  those  damned  ditchers.*  ** 

Appellants  contend :  1.  That  if  this  evidence  was  introduced 
for  the  purpose  of  establishing  plaintiff's  case  as  an  admission 
of  the  contract  sued  on,  it  should  have  been  introduced  as  a 
part  of  the  testimony  in  chief,  and  not  in  rebuttal:  2.  If  it 
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a  provision  that  boards  of  commissioners  for  the  newly  created 
counties  shall  apportion  an  existing  debt  and  ascertain  what  portion 
thereof  each  county  shall  pay^  the  duty  thus  imposed  is  a  perpetual 
continuing  public  duty  incumbent  upon  the  commissioners  then  in 
office  and  their  successors  against  which  the  statute  of  limitations 
does  not  run,  and  the  right  ^  compel  the  performance  of  such  duty 
by  action  does  not  abate  by  reason  of  the  commissioners  then  hold- 
ing office  refusing  or  neglecting  to  perform  such  duty  during  their 
term.     (p.   59.) 

Johnson  &  Johnson  and  S.  B.  Kingsbury,  for  the  petitioner. 
S.  F.  Buller  and  F.  E.  Ensign,  for  the  respondent. 

^^  MORGAN,  J.  We  will  first  examine  the  claim  that 
the  action  is  barred  by  the  statute  of  limitations.  We  are 
referred  to  Wood  on  Limitations,  section  53,  wherein  he  states 
that  the  maxim,  "Nullum  tempus  occurrit  regi,"  only  applies 
in  favor  of  the  soTereign  power,  and  has  no  application  to 
municipal  corporations  deriving  their  powers  from  the  sov- 
ereign, although  their  powers,  in  a  limited  sense,  are  govern- 
mental, and  refers  in  support  thereof  to  County  of  St.  Charles 
V.  Powell,  22  Mo.  525,  66  Am.  Dec.  637.  This  was  a  case 
where  a  county  attempted  to  recover  from  an  individual  money 
due  the  county  on  bond  for  money  loaned,  and  it  was  held 
that  limitation  had  run  against  the  county.  In  Baker  v.  John- 
son Co.,  33  Iowa,  151  (also  referred  to),  the  case  was  on 
claim  of  a  private  individual  against  the  county  for  money,  and 
it  was  held  that  the  statute  run  in  favor  of  the  county.  In 
Evans  v.  Erie  Co.,  66  Pa.  St.  22,  the  county  sought  to  recover 
possession  ^^^  of  a  tract  of  land  which  had  been  in  poesession  of 
a  private  individual  for  thirty-three  years,  and  it  was  held  that 
the  statute  run  against  the  county.  Of  the  same  character  ai^ 
the  other  cases  referred  to  by  ooimsel  for  respondent.  They  axe 
cases  where  it  was  sought  by  a  county  to  recover  a  private  right 
from  an  individual,  or  (vice  versa)  an  individual  somght  to  re- 
cover a  private  right  from  a  municipality,  and  are  not  similar 
to  the  case  at  bar. 

The  following  causes  and  principles  show  distinctions  that 
must  be  drawn :  It  is  a  principle  of  the  common  law  that  the 
government — and  therefore,  by  parity  of  reasoning,  a  county — 
cannot  be  guilty  of  laches.  It  is  also  well  settled  that  a  state 
is  not  barred  by  a  statute  of  limitations,  unless  expressly  named : 
Madison  Co.  v.  Bartlett,  1  Scam.  70;  State  Bank  v.  Brown,  1 
Scam.  107.  Agents  of  the  county  are  not  acting  for  themselves^ 
but  for  the  county,  and  therefore  the  county  is  not  barred  faj 
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their  neglect :  State  Bank  v.  Brown,  1  Scam.  70.    As  respects 
public  rights  or  property  Iield  for  public  luse  upon  trusts,  mu- 
nicipal corporations  are  not  ^thin  the  operation  of  the  statute 
of  limitatioDs;  but  with  regard  to  mere  private  rights  or  oon- 
tra:ts  the  rule  is  different,,   and  such  corporations  may  plead, 
ind  have  pleaded  against     them,  the  statutes  of    limitations : 
Logan  Co.  V.  City  of  Lincoln,  81  HI  156-159;  County  of  Piatt 
^.  Goodell,  97  III.  90,  cb*  seq.      In  the  latter  case,  quoting  from 
Billon:  'Municipal  oarporations  as  we  have  seen,  have  a  double 
Aaracter— tie  one  public,  the  other  private.    As  respects  prop- 
ff^  not  held  for  pufblic  use,   as  struts,  commons,  etc.,  and  as 
Jvapeds  contracts  and  rights  of  a  private  nature,  there  is  no 
reason  why  such  corpora tdous  should  not  fall  within  the  limita- 
tion statutes,  and  be    affected  by  them.    It  will  perhaps  be 
found  that  cases  will    ariee    of  such  a  character  that  justice 
requires  that  an  eqriitahle  estoppel  shall  be  asserted  as  against 
the  public;  but,  if  so,  sxLch  cases  will  form  a  law  unto  them- 
lelves,  and  do  not  fall  ^within  the  legal  operation  of  limitation 
enactments.    The  antlior   cannot  assent  to  the  doctrine  that, 
as  respects  public   riglits,   municipal  corporations  are  within 
ordinajy  limitation  statutes.*'    In  Wait's  Actiona  and  Defensea, 
TOlume  7,  page  234,   the  author  says:  'The  privilege  of  the 
maiim  Thulium  tempxis  oocurrit   regi,*  does  not  apply  to  any 
cf  the  subdivifiions  of  a  state,  such  as  counties,  cities,  or  other 
mumcipal  oorporations.''     "This  *•*  statement,  in  its  appli- 
cation to  municipal  corporations,  must  we  think,  be  confined 
to  cases  inyolving  mere  private  rightsi^  and  it  should  be  accepted 
▼ith  this  limitation.**  says  Mr.  Justice  Mulkey  in  above  case 
of  County  of  Piatt  v.  Goodell,  97  111.  90.    The  court   states 
the  general  doctrine  and  the  better  opinion  ''to  be  that  mu- 
nicipal  corporations,  in   all   matteiB    involving  mere  private 
rights,   as   contradistinguished   from   'public   rights,*    strictly 
so  caUed,  are  sobject  to  limitation  laws  to  iSbe  same  extent  as 
private  individuals.    On  the  other  hand,  in  all  matters  involv- 
ing strictly  public  rights,  they  are  not  subject  to  the  limita- 
tion laws,  as  euch.**    But  in  the  latter  class  of  cases  the  courts 
occasionally,  imder  special  circumstances  which  would  make  it 
highly  inequitable  or  oppressive  to  enforce  such  public  rights^ 
interpose  by  holding  the  municipality  estopped  from  doing  so. 
In  the  case  at  bar  the  legislature  (15th  Sess.  Laws,  sec.  7,  p. 
35)  commands  the  county  commissioners  of  each  of  the  four 
counties  of  Alturas,  Elmore,  Logan,  and   Bingham,  at   their 
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regular  meeting  in  April,  1889,  respectively,  to  appoint  sueh. 
a  competent  accountant,  who  shall  meet  at  the  town  of  Hailey, 
and  proceed  to  audit  and  ascertain  the  amount  of  indebtednesB 
to  be  paid  by  each  of  the  aforesad  counties  to  Alturas  county, 
etc.,  specifying  particukriy  the  duties  of  these  auditors,  when 
so  appointed.     The  appointment  of  these  accountants  is  a  pub- 
lic duty  to  be  performed  by  the  commissioners  of  each  of  these 
counties.    It  is  due  to  the  people  of  these  counties  that  this  ap- 
pointment should  be  made.    There  is  a  large  indebtedness,  esti- 
mated variously  at  two  hundred  and  ninety  thousand  dollars  to 
three  hundred  and  twenty-five  thousand  dollars^  whidi  was  due 
from  Altuias  county  to  various  parties  at  the  time  of  the  divi- 
firion  of  the  county,  February  7,  1889.    This  large  amount  is 
drawing  interest.     This  interest  is  accumulating,  and  is  much 
of  it  past  due.    The  counties  are  each  required  to  levy  a  tax  eacli 
year  for  the  payment  of  this  interest    They  cannot  do  this* 
without  knowing  the  proportion  of  indebtedness  each  is  to  pay. 
This   they  cannot  know   without    an    apportionment     Each 
oounty  is  interested  in  knowing  its  share  at  the  earliest  practica- 
ble date.    In  this  proceeding  we  have  nothing  to  do  with  the 
basis  of  this  appointment     It  is  the  clear  duty  of  this  court 
to  put  in  motion  the  machinery  necessary  to  bring  about  an  ap- 
portionment of  the  debt.     The  question  as  to  the  correctness  of 
the  apportionment  or  of  the  legality  of  the  proceedings  in  mak- 
ing **^  it,  is  not  before  the  oourt;  and  it  is  apparent  that  the 
court  has  no  facts  before  it  now  upon  which  to  act,  further 
than  to  require  an  apportionment.    It  is  apparent,  also,  from  an 
inspection  of  the  sections  of  the  law  involved  in  this  division  of 
the  indebtedness,  to  wit,  section  3605  of  the  Revised  Statutes 
and  section  7  of  the  division  act  (15  Sess.  Laws,  p.  35),  that  the 
legislature  intended  that  each  of  the  counties  should  bear  a  por- 
tion of  the  indebtedness  in  proportion  to  the  amount  of  taxable 
property  each  received  from  Altuias  county  as  it  existed  in  the 
year  1888,  except  as  to  bonds  issued  for  the  erection  of  court- 
houses and  other  public  buildings,  concerning  which  a  different 
provision  is  made;   and   necessarily  some   testimony  must   be 
taken,  in  order  to  ascertain  what  amount  of  taxable  property 
went  to  each.    No  evidence  is  before  this  court  in  this  regard, 
and  therefore  no  intimation  is  given  or  intended,  in  this  opiniou, 
as  to  the  burden  each  oounty  should  take.     The  appointment  of 
these  accountants  is  a  public  duty  devolving  upon  the  several 
counties,  as  pointed  out  in  the  law,  and  a  public  duty  in  the  per- 
formance of  which  all  the  people  are  vitally  interested;  and  it 
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is  a  public  duty  of  a  public  right,  in  the  aeiue  spcken  of  by 
the  court  in  the  cases  of  Logan  County  v.  City  of  linoolo,  81 
UL  156,  and  County  of  Piatt  v.  GoodeU,  97  111.  90;  and  mob 
matters,  involmig  strictly  public  rights,  as  distinguished  from 
priyate  rights  and  dutieB,  are  not  subject  to  the  ]imit;atio& 
laws,  as  such. 

It  is  contended  tiiat  sections  4060  and  4061  of  the  Revised 
Statutes  of  Idaho  make  the  statute  of  limitations  applicable  to 
the  state  and  to  the  counties  thereof,  and  to  actions  of  the 
character  of  the  one  at  bar.     Section  4060  states:  "An  action 
for  relief  not  hereiiAefore  provided  for  must  be  commenced,*^ 
etc.    It  will  be  noticed  that  all  the  sections  preceding  section 
4060  apply  to  actions  by  or  against  private  individuals  for  the 
enforcement  of  a  private  right  or  correction  of  a  private  wrong, 
and  therefore  we  mitst  conclude  that  section  4060  refers  to  ao- 
tions  of  the  same  character  which    have  not  been   specially 
enumerated  in  the  other  sections.    It  would  seem  to  be  clear 
that,  if  actions  of  a  public  nature  to  enforoe  the  performance 
of  a  public  duty  or  obligation  were  intended  to  be  included 
in  this  section,  the  legislature  would  have  said  so,  as  this  would 
include  actions  of  an  entirely  different  nature  trom  those  speci- 
fied in  the  other  sections  of  the  chapter,  and,  if  so  construed, 
^^  would  include  a  large  dass  of  cases  of  which  nothing  is  said 
in  the  hmitation  statutes^  and  which  are  clearly  not  barred  by 
lapse  of  time.     We  cannot  thus  undertake  to  extend  the  statute^ 
by  construction,  beyond  what  the  legislature  seem  to  us  evidently 
to  have  intended.    The  same  is  true  with  reference  to  section 
4061.    The  state,  in  the  enforoement  of  a  right  against  private 
individuals,  would  not  ordinarily  be  barred,  and  not  at  all  un- 
less specially  named;  and  therefore    section    4061  says    (aa 
amended)  :  "The  limitations  prescribed  in  this  title  apply  to  ac- 
tions brought  in  the  name  of  the  state,  or  for  the  benefit  of 
the  state.^*     This  section  is  specifically  restricted  to  the  limita- 
tions "prescribed  in  this  title^^ ;  that  is,  to  actions  of  a  private 
nature,  and  against  private  individuals.    To  hold  that  it  ap* 
plied  to  actions  such  as  the  one  at  bar  would  seem  to  be  ex- 
tending the  limitation  beyond  either  the  words  or  meaning  of 
the  statute,  and  therefore  beyond  tlie  intention  of  the  legisla- 
ture.   If  the  court  did  this  in  this  case,  where  a  public  duty 
is  involved  and  required,  why  may  the  court  not  be  called  upon 
to  extend  the  statute  to  other  duties  and  rights  of  a  public  na- 
ture, which  are  not  included,  and  not  intended  to  be  included, 
in  the  statute  of  limitations  ?    People  v.  Melone,  73  Cal.  57^ 
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15  Pac.  294.  It  is  true,  in  certain  cases,  courts  have  held  and 
do  hold  that  the  limitation  laws  take  effect,  when  called  upon 
after  long  lapse  of  time,  when  the  enforcement  of  the  duty 
or  right,  on  account  of  changed  conditions,  would  work  great 
injustice;  hut  in  the  case  at  bar  great  injustice  must  resnlt  from 
longer  postponement  of  the  duty  enjoined  by  the  statute,  as  in- 
terest is  accumulating  which  mufit  eventually  he  paid  by  the 
counties  liable  therefor.  Under  the  said  seventh  section  of  the 
law  dividing  Alturas  county,  the  appointment  of  these  account- 
ants by  the  commissioners  of  the  respective  counties,  and  the 
making  of  this  apportionmenit,  is  a  continuing  duty  and  obliga- 
tion until  it  is  performed. 

As  to  demand  and  refusal,  there  is  the  same  distinction  be- 
tween public  and  private  rights  and  duties.  In  the  latter  case, 
demand  on  the  part  of  the  party  entitled  to  have  the  duty  per- 
formed, and  a  refusal  or  neglect  on  the  part  of  the  party  who 
is  under  obligation  to  perform  the  duty  must  be  made ;  but  when 
the  duty  to  be  performed  is  strictly  of  a  public  nature,  as  when 
it  is  done  by  a  public  officer  or  officers,  there  is  no  one  specially 
^^  empowered  to  make  the  demand  for  its  performance,  and 
there  is  no  necessity  for  demand  and  refusal:  State  v.  County 
Jadge,  7  Iowa,  186;  Short's  Information,  sec.  249.  In  such 
case  the  law  imposing  the  duty  is  a  continual  demand,  and 
neglect  of  performance  a  continual  refusal:  Short's  Informa- 
tion, sec.  249;  Beach  on  Public  Corporations,  1699,  note;  2 
Spelling's  Extraordinary  Relief,  sec.  1381. 

We  have  been  referred  to  United  States  v.  Boutwell,  17  WalL 
^04,  as  a  case  sustaining  the  contention  of  the  respondents 
that  the  cause  of  action  was  and  could  be  against  the  county 
commissioners  of  Alturas  county  in  office  in  1889  only,  and  that 
right  of  action  abated  with  the  expiration  of  their  then  present 
term  of  office.  This  case  is  explained  in  Commissioners  v.  Sel- 
lew,  99  U.  S.  626;  also,  in  Thompson  v.  United  States,  103 
U.  S.  483,  484.  This  action  is  not  in  any  sense  a  personal 
action.  It  is  an  action  against  the  county  and  the  commis- 
sioners of  a  county,  as  officers  and  not  as  persons;  and  the 
cause  of  action  does  not  abate  by  any  set  of  officers  going  out 
of  office,  as  it  is  a  continuing  duty,  devolving  upon  the  com- 
missioners as  such.  So  the  right  of  action  continues  until  the 
•duty  is  performed.  It  is  a  perpetual  duty,  devolving  upon  the 
commissioners  of  1889,  and  their  successors,  until  it  is  per- 
formei 
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It  is  our  opinion  that  the  said  oonmiisBioDen  should,  without 
mmecessaiy  delay,  proceed  to  appoint  aocountanta,  as  directed 
bj  sedion  7,  whose  duty  it  will  be  to  meet  with  other  account* 
ants  of  the  counties  named,  and  apportion  the  indebtedness  of 
Altoias  county,  as  it  existed  at  the  time  of  the  division  of  the 
<»untY.  A  peremptory  writ  is  ordered  to  issue,  commanding 
and  requiring  the  boards  of  county  commissioneiB  of  AltuiaSy 
Ehnore,  Logan,  and  Bingham  counties,  reapectiTely,  to  i^ 
point  accountants  in  accordance  with  section  7  of  an  act  en- 
titled ''An  act  creating  the  counties  of  Elmore  and  Logan''  (15 
Se^.  Laws,  p.  35),  without  delay,  whose  duties  shall  be  to  ap- 
portion the  said  indebtedness  of  Alturas  county,  as  it  existed 
at  the  time  of  said  division,  to  wit  February  7,  1889^  between 
file  said  above-named  counties. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


The  Statute  of  Limitations  runs  against  mnnieipal  eorporationa, 
«ach  as  cities,  towns,  and  counties,  except  as  to  property  devoted  to 
&  pabtic  nee,  or  held  upon  a  public  trust,  and  contracts  aad  rights 
of  a  public  nature:  Bedford  ▼.  Willard,  133  Ind.  562,  36  AmL  St. 
Bop.  563,  33  K.  £.  368;  Mobile  Tranportation  Co.  ▼.  Mobile,  128 
Ak.  335,  86  Am.  8t.  Bep.  143,  30  South.  645;  Hammond  t.  Shep- 
pard,  186  HL  235,  78  Am.  St.  Bep.  274,  57  N.  E.  867;  monographie 
note  to  Schneider  ▼.  Hutchinson,  76  Am.  St.  Bep.  402-495. 


WILLMAN  V.  FEIEDMAN. 

[4  Idaho,  209,  38  Pac  937.] 
•       AOTIOH8 — ^Appearance* — A  party  who  appears  eeneraHy  by 
demurrer  is  estopped  to  subsequently  question  want  of  the  serriee 
of  process  npon  him.     (p.  61.) 

ATTAOHMENT--OroflB-€kmiplalni^--I>aiiiagea  Olalmad  by  Baa- 
ion  of  Wrongful  Attaehment  are  proper  matter  for  eroas-eomplaint 
in  the  original  action,     (p.  62.) 

A.  F.  Montandon  and  J.  J.  Burt,  for  the  appellant. 

T.  Angel,  A.  Brown  and  P.  M.  Bruner,  for  the  respondent 

•*^  HUSTON,  C.  J.  This  action  was  originally  com- 
menced by  the  plaintiff  to  recover  certain  sums  of  money  alleged 
to  be  due  to  him  from  the  def endant,  and  evidenced  by  certain 
instruments  in  writing.  On  filing  his  complaint,  plaintiff 
caused  an  attachment  to  be  issued  and  served  upon  defendant, 
who  was  at  the  time  engaged  in  the  business  of  general  mer- 
chandising in  the  town  of  Hailey,  Alturas  county,  Idaho.    De- 
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fendant  moved  the  district  judge  for  the  dissolution  of  the  at* 
tachment,  upon  the  ground  that  it  was  wrongfully  issued,  which 
motion  was  allowed  by  the  district  court;  and  from  this  action 
of  the  district  court  an  appeal  was  taken  to  this  court,  when 
the  action  of  the  lower  court  was  affirmed,  and  the  cause  re- 
manded for  further  proceedings:  See  Willman  v.  Friedman,  3^  j 
Idaho,  737,  35  Pac.  37.  Thereupon  the  defendant  filed  his  an- 
swer to  the  complaint  of  the  plaintiff  in  the  district  court,  and 
at  the  same  time  filed  a  cross-complaint,  setting  up,  by  way  of 
counterclaim,  the  wrongful  issuance  of  the  attachment  aforesaid, 
and  alleging  damages  by  reason  thereof,  and  asking  affirmative 
relief  therefor.  Upon  the  filing  of  defendant's  answer  and 
counterclaim,  plaintiff  made  application  by  petition  to  this  court 
for  a  writ  of  prohibition  forbidding  the  district  court  from  re- 
ceiving or  entertaining  said  cross-complaint  in  said  action, 
which  petition  was  denied  by  this  court:  See  Willman  v.  Dis- 
trict Court,  4  Idaho,  11,  35  Pac.  692.  Thereupon  said  cause 
came  on  for  trial  before  said  district  court,  with  a  jury,  which 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  defendant, 
from  which  judgment  this  appeal  is  taken. 

Plaintiff  filed  demurrer  to  the  cross-complaint  of  defendant^ 
which  was  overruled  by  the  court.  Thereupon  plaintiff  moved 
to  strike  out  the  cross-complaint  of  defendant,  which  motion 
was  refused  by  the  court,  and  thereupon  plaintiff  filed  his  an- 
swer to  defendant's  cross-complaint  There  is  no  assignment  or 
specification  of  errors  in  the  record  or  in  the  brief  of  counsel 
other  than  appears  in  the  bill  of  exceptions.  The  contention  of 
appellant  would  seem  to  be  that  the  district  court  erred  in  over- 
ruling plaintiff's  demurrer  to  the  cross-complaint  of  defendant 
and  also  in  refusing  plaintiff's  motion  to  strike  out  said  com- 
plaint. It  is  also  contended  by  plaintiff  that  there  was  no  per- 
sonal service  of  the  cross-complaint  upon  the  plaintiff. 

***  Section  4188  of  the  Revised  Statutes  of  Idaho  provides  as 
follows:  "Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affecting^ 
the  property  to  which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  at  the  same  time,  or  by  permission  of  the  court 
subsequently,  a  cross-complaint.  The  cross-complaint  must  be 
served  upon  the  parties  affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  the  original  complaint."  Plain- 
tiff commenced  his  action  by  filing  complaint,  and  at  the  same 
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time  issuing  attachment.    Before  answer  or  demurrer  bj  d^ 
fendant^  the  latter  moyed  to  dissolve  the  attachment,  upon  the 
ground  that  it  was  wrongfully  issued  and  served,  and  this  m<^ 
lion  was  sustained  and  allowed.     Thereafter  defendant  filed  his 
answer  to  plaintiff's  complaint,  and  at  the  same  time  filed  his 
cross-complaint^  asking  affirmative  relief  in  damages  alleged  to 
have  been  sustained  by  him  by  reason  of  the  wrongful  issue  of 
said  attachment.     The  answer  and  cross-complaint  were  duly 
served  upon  the  attorney  of  the  plaintiff,  who  had  appeared  in 
the  action,  and  said  attorney  filed  his  demurrer  to  the  answer 
?nd  croFs-complaint,  and  motion  to  strike  out  said  crosa-oom- 
plcint.    The  filing  of  the  demurrer  was,  if  any  further  appear- 
ance was  necessary^  an  appearance  by  the  plaintiff  so  far  as  the 
cro^s-complaint  was  concerned:  Idaho  Bev.  Stats.,  sec.  4892. 
It  is  true  plaintiff  assumes  when  he  files  his  ^'answer  to  the  so- 
called  cross-coanplaint,*'  as  he  terms  it,  to  make  a  special  appear- 
ance, but  he  had  already  appeared  generally  by  filing  his  de- 
murrer to  and  motion  to  strike  out  the  cross-complaint.     The 
court,  having  acquired  jurisdiction  of  the  parties  and  the  sub- 
ject matter,  vdll  proceed  to  determine  all  questions  involved. 
**Tbe  court  may  determine  any  controversy  between  parties  be- 
fore it  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights'' :  Bev.  Stats.,  sec.  4113.     The 
purpose  of  the  code  is  not  only  to  simplify  proceedings,  but  to 
avoid,  as  far  as  may  be,  a  multiplicity  of  suits. 

The  appellant  has  cited  various  authorities  in  support  of  his 
contention  that  the  cross-complaint  filed  in  this  action  did  not 
state  a  cause  of  action  proper  to  be  set  up  in  the  cross-complaint^ 
and  it  is  upon  this  question  that  the  whole  case  depends.     This 

*  question  is  one  which  depends  largely,  if  not  entirely,  upon 
statute;  and,  before  any  decision  can  be  said  to  be  strictly  in 
point,  it  must  appear  that  it  was  made  under  a  statute  similar 
to  our  own.  In  Conner  v.  Winton,  7  Ind.  623,  cited  by  appel- 
lant, A  brought  action  against  B  to  recover  a  sum  of  money  de^ 
posited  by  A  with  B,  which  B  refused  to  deliver  on  demand. 
B  alleged,  by  way  of  counterclaim,  that  A  had  falsely  charged 
him  with  stealing  the  money  deposited,  whereby  he  had  sus- 
^ued  damages,  etc.  It  was  held  no  counterclaim;  but  the 
^urt)  in  its  opinion  in  that  case,  makes  a  clear  distinction  be- 
tween it  and  a  case  like  the  one  at  bar.  In  State  Bank  v. 
Morris,  13  Iowa,  136,  the  court  held  that  the  defendant  in  an 
attachment  suit  may,  by  way  of  counterclaim  or  cross-demand. 
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recover  in  the  principal  action  for  damages  sustained  by  reason 
of  the  wrongful  suing  out  of  the  writ.     In  Eeed  v.  Chubb,  9 
Iowa,  178,  the  court  held  that  "where,  however,  the  affidavit 
for  attachment  and  the  bond  are  filed,  and  the  writ  sued  out,  at 
the  commencement  of  the  action,  if  the  writ  is  wrongfuly  sued 
out,  any  damages  sustained  by  the  defendant  therefrom  con- 
stitute a  ^claim  held  by  him  at  the  commencement  of  the  suit,^ 
in  such  a  sense  that  the  same  may  be  set  off  against  the  plain- 
iiff's  demand  in  the  same  action.    He  need  not  wait  until  the 
principal  suit  is  determined,  before  bringing  suit  on  the  attach- 
ment bond.^'    To  the  same  effect  is  the  case  of  Stadler  v. 
Parmlee,  10  Iowa,  23,  also,  cited  by  appellant.    The  case  of 
Waugenheim  v.  Graham,  39  Cal.  169,  is,  we  think  directly  in 
point,  and  in  that  case  the  court  holds  unequivocally,  upon  a 
statute  almost  identical  with  that  of  Idaho,  that  the  damages 
claimed  by  reason  of  the  wrongful  issuance  of  an  attachment 
are  proper  matter  for  cross-complaint  in  the  original  action.    We 
are  unable  to  discover  any  merit  in  the  exceedingly  fine  dis- 
tinction insisted  upon  by  counsel  for  appellant  between  the 
cases  we  have  quoted  and  the  case  at  bar.    The  cause  of  action 
set  forth  in  the  cross-complaint  arose  out  of  the  transaction 
which  forms  the  basis  of  appellant^s  action,  and  was,  under  our 
statutes,  entirely  proper  to  be  so  presented  to  the  court,  in  that 
form.     The  judgment  of  the  district  court  is  affirmed,  with 
costs. 

Morgan  and  Sullivan,  JJ.,  concur. 


As  to  What  may  be  the  Subject  of  a  eounierclaain,  setoff,  or  rs* 
eoupment,  see  the  monographic  notes  to  Gregg  y.  James,  12  Am* 
Dec.  152-157;  Van  Epps  v.  Harrison,  40  Am.  Dec.  320-337;  Wood- 
ruff V.  Gamer,  89  Am.  Dec.  482-492;  St.  Paul  etc.  Trust  Co.  v.  Leciu 
47  Anu  St.  Rep.  678-595.  A  setoff  for  damages  from  a  wrongfiu 
attachment  has  been  aUowed  the  defendant  against  the  plaintDfi- 
action:  See  the  monographic  note  to  Burton  y.  Knapp,  81  Am.  Dee.^ 
475. 
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CBEER  V.  CACHE  V ATiLEY  CANAL  COMPANT. 

[4   Idalio,   2SO,  38  Pae.  653.] 
HECHAKICS*    IiIENS    <m    I>ifltiiict  Bnneh  of  PropertT.--A 
^portion  of  a  structure   may  be  sold  under  exeention  to  «»• 
w/wameeliajiie'a  lion.      (p.  64.) 

MEGHAMIC8*  UEN8  on  Distliiet  Braneh  of  OanaL — A  per- 
son eonstnietin^  or  performing  labor  in  the  eonetmetion  of  a  di^- 
tinet  braneh  of  a  main  ea.ii&l  niider  a  eontraet  with  the  owner  is  en- 
titled to  a  lien  on  aneli  l^rajieli  for  the  amount  due  him  for  tueh 
hbor.    (p,  65.) 

B.  H.  Whipple,  for  the  apx>ellani 

Stewart  &  Dietrich,  for  the  respondents. 

■«  MORGAN,  J-      This  appeal  exhibits  a  most  extraordi- 
nary state  of  facts.      It  is  stipulated  that  the  def^idants  owe 
the  plaintiffs  the  euin  demanded  in  their  complaint^  with  in- 
terest thereon.     It  fiirther  appears  from  the  record  that  quite 
*  large  part  of  the  property  upon  which  this  lien  is  claimed, 
and  npon  ^hich  the  said'  James  Thompson  claims  to  have  a 
mortgage,  which  he  wishes  the  court  to  declare  to  be  a  prior 
"iien  to  that  of  the  plaintiffs,  had  no  existence  whatever  when 
^ifi  said  mortgage  was  given.    That  the  plaintiffs  constructed 
ttie  whole  of  the  north  and  south  branches  of  said  canal  after 
^It^  mortgage  was  given,  except  about  four  and  one-half  miles, 
which  "they  had   constructed  before.    The  plaintiffs  actually 
created  this  property  which  made  the  mortgage  of  the  said 
Thompson,  who  is  the  appellant  in  this  case,  good;  that  is, 
the  north  and  south  branches  of  the  canal  were  not  buili^^ 
had  no  existence — ^when  the  mortgage  was  given.    That  they 
were  built  by  said  plaintiffs,  for  which  construction  ■**  they 
have  not  been  paid,  except  in  part    And  this  suit  is  brought 
to  secure  the  balance  of  the  money  that  the  defendants  ac- 
knowledge is  due  plaintiffs  for  said  work;  and  this  court  is 
asked  to  assist  in  preventing  the  plaintiffs  securing  their  pay, 
on  technical  objections,  that  are  themselves  without  foundation* 
This  appeal  has  no  merit  whatever. 

The  first  assignment  of  error  is  that  the  court  erred  in  hold- 
ing that  the  notice  of  lien  filed  by  plaintiffs,  and  made  a  part 
of  the  complaint,  is  insufficient,  under  the  statutes  of  Idaho, 
We  have  carefully  examined  the  notice  of  lien,  and  think  it  is 
entirely  sufiScient  under  the  laws  of  this  state.  The  notice 
states  that  the  Cache  YaUey  Canal  Company  is  the  name  of 
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the  owner,  and  is  the  reputed  owner,  of  said  premises,  which 
were  before  described,  and  caused  the  said  canals  to  be  con- 
strue'cd  and  excavated.  And  this  substantially  states  the  con- 
tract by  the  terms  of  which  the  canal  was  constructed-  This 
disposes  of  the  first  and  second  citations  of  error. 

As  to  the  third  citation  of  error,  the  court  below  does  not 
hold  that  the  notice  filed  by  plaintiffs  charges  or  claims  a  lien 
upon  land  or  right  of  way,  and  the  notice  does  not  so  claim  or 
charge,  nor  does  the  statute  require  that  it  should  so  charge  or 
claim.  Section  5130  of  the  Revised  Statutes  of  Idaho  sets 
forth  what  the  notice  must  contain.  This,  among  other  things, 
requires  the  notice  to  contain  a  description  of  the  property  to 
be  charged  with  the  lien,  and  the  statute  gives  the  lien  (sec- 
tion 6125) ;  and  section  6128  extends  the  lien  to  so  much  of 
the  land  around  the  structure  as  may  be  necessary  for  the  con- 
venient use  and  occupation  thereof. 

The  fourth  specification  is  that  the  court  erred  in  holding 
that  the  canal  and  right  of  way  could  or  can  be  sold  separate 
from  the  franchise,  etc.     The  court  below  did  not  so  hold. 

The  attorney  for  the  appellants  practically  abandoned  all 
his  specifications  of  error,  except  the  seventh,  which  is  that  the 
court  erred  in  holding  that  a  detached  portion  or  part  of  a 
structure  can  be  sold  under  execution  to  enforce  a  mechanic's 
lien.  In  other  words,  the  appellants  claim  that  if  the  plain- 
tiffs had  asked  a  lien  upon  the  whole  system  of  can'als  they 
^^^  might  have  obtained  it,  complaining  that  the  plaintiffs  did 
not  ask  of  the  court  all  they  were  entitled  to  and  therefore  they 
should  not  have  a  lien  upon  any  part  of  the  canal.  The  ap- 
pellants demand  that  the  case  should  be  reversed  because  the 
plaintiffs  did  not  claim  all  they  should  have.  The  appellants 
can  hardly  be  heard  in  such  a  complaint.  But  is  the  position 
itself  tenable?  The  north  and  south  branches  of  the  Cache 
Valley  Company's  canal  are,  as  appears  by  the  record,  separate 
and  distinct  pieces  of  property — each  a  number  of  miles  in 
length,  partly  supplied  with  water  from  reservoirs,  and  partly 
from  the  main  canal  above  them.  The  contract  was  made  by 
the  company  with  the  plaintiffs  to  construct  these  branches 
separate  and  apart  from  the  main  canal — ^the  north  branch 
wholly,  and  all  of  the  south  branch  except  about  four  and  one- 
half  miles,  which  had  been  constructed  before  this  contract 
was  made.  They  are  distinct  pieces  of  property,  although  a 
part  of  the  system  of  canals  belonging  to  this  company.     All 


Dec.  1891]    Cbeer  v.  Caohs  Vallsy  Canal  Co.  65 

the  work  for  which  plaintiffs  claim  this  lien  was  done  on  these 
branches^  and  nnder  a  contract  to  constnict  these  branches^ 
vhich  does  not  mention  the  main  canal.  This  had  been  there- 
tofore constructed.  We  think  this  lien  can  be  obtained  npon 
this  part  of  the  system.  The  Cache  Valley  Canal  Company,  in 
its  answer^  alleges  that  the  plaintiffs  agreed  to  build  and  con- 
struct two  certain  branches  or  ditches,  calls  them  ''canals  or 
ditches''  throughout  the  answer,  and  gives  no  notice  that  it 
oTns  or  did  own  any  other  canal.  No  other  property  than  that 
described  in  the  notice  is  hinted  at  in  the  answer.  The  defend- 
ants themselves  considered  them  independent  pieces  of  prop- 
erty, as  appears  by  the  contract  for  their  construction,  and  the 
answer  to  the  complaint  But,  if  not  entirely  independent,  this 
lien  would  attach  to  the  property  constructed  by  these  plaintiffs, 
and  it  is  so  held  in  Hill  v.  La  Crosse  etc.  B.  B.  Co.,  11  Wis.  225 : 
I%illips  on  Mechanics'  liens,  sec.  182.  These  branches  do  not 
Lecome  part  of  the  system  until  fully  constructed,  and  the  lien 
thereon  for  the  work  done  discharged.  A  careful  examination 
of  the  cases  cited  by  both  counsel  for  the  defendants  and  for 
plaintiffs  will  disclose  the  fact  that  where  a  mechanic  has 
*^  asked  for  a  lien  upon  the  entire  property  for  work  upon  a 
part,  his  claim  has  been  allowed,  and  where  he  asked  for  a  lien 
npon  a  distinct  part  that  has  been  also  allowed.  In  either  case 
tlie  law  has  been  construed  liberally  in  favor  of  the  party  mik- 
ing the  lien. 

These  are  all  the  specifications  deemed  necessary  to  notice. 
Jndgment  of  the  court  below  is  affirmed,  with  costs  awarded 
to  respondents. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


The  Question  Involved  in  the  Prineipal  Oa$e  is  eonsideTed  in  Pa* 
diie  Boiling  Mill  Go.  ▼.  Bear  YaQey  Irr.  Ck).,  120  CaL  04^  00 
^  136,  65  Am.  St.  Bep.  158,  and  monographie  aota  thsreto. 
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SIMMONS  HABDWABE  COMPANT  v.  ALTTJBAS  COM- 
MEECIAL  COMPANT.  STANDABD  OIL  COMPANT 
V.  ALTUHAS  COMMEECIAL  COMPANY. 

[4  Idaho,  334,  39  Pac.  650.] 
ATTAOHMEirr— Snfflcieiicy  of  Affidavit.— If  the  statute  has 
not  in  terms  made  the  signing  of  an  affidavit  in  attachment  a  neces- 
■ary  incident  to  its  validity,  the  absence  of  the  signature  of  the 
affiant  does  not  invalidate  it,  especially  when  it  appears  therefrom 
that  he  was  duly  sworn  before  a  proper  officer  at  the  time  of  mak- 
ing  the   affidavit,     (p.   69.) 

ATT AOHMENT— Sufficiency  of  Undertaking. — ^If  the  worde 
in  an  undertaking  in  attachment  are  not  sufficiently  explicit,  or,  if 
literally  construed,  would  be  nonsense,  the  bond  must  be  construed 
with  reference  to  the  intention  of  the  parties,  and  in  doing  this  it 
is  allowable  to  depart  from  the  letter  of  the  condition,  to  reject  in- 
sensible words,  and  to  supply  obvious  omissions  in  order  to  uphold 
the  bond.     (p.  70.) 

ATTAOHMENT—Oonstrnction  of  Undertaking. — ^If  an  under- 
taking in  attachment  shows  a  conclusive  purpose  and  intention  to 
indemnify  the  defendant,  the  omission  or  insertion  of  unimportant 
words,  or  mere  clerical  errors,  will  not  vitiate  it.    (p.  70.) 

F.  E.  Ensign^  for  the  appellant 

S.  B.  Kingsbury  and  Johnson  &  Johnson^  for  the  respondentB. 

*••  HUSTON,  J.  These  cases,  resting  as  they  do  npon 
similar  facts,  and  involving  the  application  of  the  same  principles 
of  law,  were  heard  together,  and  will  be  so  considered  by  the 
court.  The  appeal  is  from  orders  of  the  district  court  denying 
applications  for  the  discharge  of  certain  writs  of  attachment 
sued  out  by  the  plaintiff  and  levied  upon  property  of  defend- 
ant. The  record  contains  the  papers  upon  which  the  motions 
were  made,  consisting  of  the  affidavits  for  attachment  and  the 
undertakings  in  each  case,  the  motions,  and  the  order  of  the 
court  thereon.  •  We  will  consider  the  questions  raised  by  the 
record  in  the  order  in  which  they  were  presented  upon  the  hear- 
ing. 

^^^  It  is  contended  by  appellant  that  the  affidavit  of  attach- 
ment in  the  case  of  Simmons  Hardware  Co.  v.  Alturas  Com- 
mercial Co.  is  void  for  the  reason  that  it  affirmatively  appears 
therefrom  that  at  the  time  the  same  was  made  the  plwitifiE  had 
received  from  the  defendant,  and  still  held,  as  collateral  security 
for  the  debt  sued  for,  a  pledge  of  personal  property.  Said  affi- 
davit, after  the  usual  statements  required  by  the  statute,  con- 
tains the  following  statement:  ^'That  after  said  contract  was 
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made,  and  said  claim  became  payable  to  the  plaintiff^  the  de- 
fendaitt  Bent  to  the  plaintiff,  as  collateral  security  for  said 
daim,  a  certain  accoimt  purporting  to  be  an  account  against  a 
firm  known  as  ^Holland  &  Short/  and  that  defendant  agreed  to 
forward  in  place  of  said  claim  a  note  of  said  firm  of  Holland 
i  Short  That  defendant  has  not  forwarded  to  the  plaintfff  a 
note  of  said  firm  of  Holland  &  Short,  but  instead  thereof  f  or- 
warded  what  purported  to  be  a  note  signed  by  one  W.  A.  Hol- 
land and  J.  B.  Short  as  indiTiduals^  and  thai  said  note  wa» 
taken  by  the  defendant  from  the  said  indiyiduals,  Holland  and 
Short,  in  pursuance  of  an  agreement  made  between'the  said  de- 
fendant and  the  said  firm  of  Holland  &  Short,  and  that  said 
daim  of  Holland  &  Short  should  be  merged  in  said  note  (and 
laid  daim  was  and  is  merged  in  said  note).  That,  in  accord- 
ance  with  said  agreement  between  Holland  &  Short  and  the  de- 
fendant, said  Holland  and  Short,  individuald,  made  and  exe- 
cuted said  note,  and  delivered  the  same  to  the  defendant,  as 
plaintiff  is  informed  and  believes,  and  the  said  defendant  sent 
the  same  to  this  plaintiff  in  order  that  this  plaintiff  might  take 
the  same  in  place  of  said  claim  of  said  firm  of  Holland  & 
Short,  and  hold  the  same  as  collateral  security,  but  this  plaintiff 
is  unwilling  to  take  and  accept  the  said  note  as  collateral 
security,  and  has  returned  the  sam  to  the  defendant  That 
&e  plaintiff  has  now  no  security  whatever  for  its  said  claim, 
and  that  the  pretended  giving  of  security  by  the  defendant  to 
the  plaintiff  was  unfairly,  and,  as  affiant  believes,  fraudulently, 
made  and  attempted  for  the  purpose  of  defrauding  the  plaintiff 
of  any  chance  to  secure  his  claim  by  attachment^  and  of  de- 
frauding plaintiff  out  of  his  said  claim,  and  that  there  was 
never  in  fact  any  security.  That  this  attachment  is  not  sought^ 
and  the  action  is  not  prosecuted,  to  hinder,  delay  or  defraud 
any  creditors  **®  of  the  defendant.^  It  is  contended  by  ap- 
pellant that  as  the  affidarit  admits  the  receipt  by  the  plaintiff 
of  the  account  or  claim  against  Holland  &  Short,  and  does  not 
show  that  the  same  was  ever  returned  to  the  defendant,  we 
must  conclude  that  said  claim  or  account  was  so  kept  and  re- 
tained by  plaintiff  as  security  for  the  debt  for  which  attach- 
ment was  sought.  Accepting  the  statements  in  the  affidavit  as 
true— which,  for  the  purposes  of  this  case,  we  must  do— no 
issue  having  been  raised  by  the  filing  of  counter-affidavits  or 
otherwise  upon  this  question,  we  must  base  our  conclusions  en- 
tirdy  upon  the  record  before  us.    Does  it  support  this  con- 
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tention?  The  claim  of  account  against  Holland  &  Short 
accepted  by  plaintiff  conditionally,  to  wit,  that  the  same  should 
be  substituted  by  the  note  of  said  firm  of  Holland  &  Short. 
The  defendant  procured  and  sent  to  plaintiff  the  individual 
note  of  Holland  and  Short,  which  plaintiff  declined  to  accept, 
and  returned,  as  not  being  in  conformity  with  its  agreement; 
with  defendant.  Conceding  that  the  account  or  claim  against 
Holland  &  Short  remained  in  the  possession  of  plaintiffs^  of 
what  avail  was  it  to  them  as  security?  The  plaintiff  could 
not  sustain  an  action  upon  the  account  against  Holland  & 
Short,  for  itiiad  at  the  demand  of  its  creditor  (the  defendant) 
liquidated  the  claim  by  giving  a  note  therefor;  so  the  same 
was  valueless  in  the  hands  of  plaintiff  or  anyone  else,  and  this 
impairment  of  value  was  in  no  way  attributable  to  the  acts  of 
the  plaintiff.  It  is  not  necessary  to  attribute  any  fraud  or 
wrongful  motive  to  defendant  in  this  transaction.  It  is  suffi- 
cient to  say  that  it  appears  that,  from  the  record  before  us,  the 
agreement  to  give  the  plaintiff  security  was  not  carried  out  ac- 
cording to  its  terms,  and  that  the  security  proffered  was  not 
accepted,  but  was  returned  to  the  defendant.  Xhis  case  is  not 
in  parity  with  Murphy  v.  Montandon,  3  Idaho,  325,  35  Am.  St. 
Ef  p.  279,  29  Pac.  861.  In  that  case  the  plaintiff  had  received 
and  accepted  a  draft  or  order,  and  had  not  only  retained  it,  but 
had  received  partial  payment  thereof.  The  consideration  of 
this  point  does  not  involve  the  question  of  amendment  of  the 
aflSdavit.  We  think  the  affidavit,  as  set  forth  in  the  record,  was 
sufficient. 

Appellant  objects  to  the  affidavit  for  attachment  in  the  case  of 
Standard  Oil  Co.  v.  Alturas  Commercial  Co.  upon  the  ground 
«*®  that  the  same  was  not  signed  by  the  affiant,  although  duly 
verified.  The  authorities  upon  this  question  are  somewhat  con- 
flicting. The  trend  of  decision  seems  to  be  directed,  if  not  con- 
trolled, by  the  letter  of  the  statutes.  If  the  statute  requires, 
as  in  some  cases  it  does,  that  the  affidavit  shall  be  "signed  and 
sworn  to,'*  or  "subscribed  and  sworn  to,*'  the  letter  of  the  law 
has  been  held  to  control,  and  the  signature  of  the  aflfiant  held  to 
be  an  indispensable  requisite  to  validity  of  the  affidavit.  On 
the  other  hand,  when  the  statute  has  not  in  terms  made  the 
signing  of  the  affidavit  a  necessary  incident,  the  absence  of  the 
signature  of  the  affiant  has  been  held  not  to  invalidate  the  affi- 
davit. Some  of  the  chancery  courts  of  this  country,  following 
a  rule  laid  down  by  the  chancery  courts  of  England,  have  in- 
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upon  the  presence  of  the  signature  of  the  aflBant  to  give 
validity  to  the  affidavit,  but  a  contrary  mle  haa  obtained  in  the 
eoorts  of  law  from  a  very  early  period.  In  Haff  t.  Spicer 
(1805),  3  Caines,  190,  it  was  qnite  peremptorily  held  that  the 
abeence  of  a  signatxire  to  the  affidavit  did  not  invalidate  it  The 
court  sayg  (and  this  is  the  whole  text  of  the  decision) :  '^t  be- 
gins witii  his  name,  and  that  ia  sufficient";  and  this  ruling  is 
followed  and  affirmed  by  the  same  court  in  Jackson  v.  Virgil,  3 
Johns.  540,  and  this  rule  seem£  to  have  obtained  generally, 
wheal  the  wording  of  the  statute  has  not  required  a  departure 
Qierefiom.  XTnder  the  weight  of  authority,  and  the  imperative 
reqaiiemexits  of  section  4  of  our  Bevised  Statutes,  we  feel  com- 
stramed  to  hold  that  the  signing  of  the  affidavit  was  not  in  this 
ease  an  indispensable  prerequisite  to  the  issuance  of  the  attach- 
ment; although  we  believe,  with  many  of  tho  authorities  who 
thus  hold,  that  it  is  the  better  practice  to  have  the  signature 
of  the  af&ant  appear  upon  the  affidavit,  as  it  doubtless  would  do 
bnt  for  mistake  or  inadvertence  on  the  part  of  the  attorney  in 
drawing  the  papers. 

Objection  is  made  by  appellant  to  the  undertakings  filed  in 
both  of  the  cases  under  consideration.    In  the  case  of  Simmons 
Hardware  Co.  v.  Alturas  Commercial  Co.  the  original  under- 
taking closes  with  these  words :  ^^The  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  that 
he  may  sustain  by  reason  of  attachment  under  execution,  in  the 
sum  of  four  thousand  dollars.''    It  is  palpable  that  the  word?' 
*^Tmder  execution''  **^  were  inserted  by  inadvertence  or  mis- 
-t&ke.     They  have  neither  pertinence,  place  or  meaning  as  they 
appear,  nor  would  they,  in  our  opinion,  at  all  affect  the  validity 
€>f  the  undertaking.    We  think  they  come  clearly  within  the 
rule    laid  down  by  Judge   Amasa  J.  Parker  in  Teall  v.  Van 
^yck,  10  Barb.  379,  which  is  as  follows :  "When  the  words  of  a 
bond  are  not  sufficiently  explicit,  or,  if  literally  construed,  the 
irords  would  be  nonsense,  it  must  be  construed  with  reference 
to  the  intention  of  the  parties.    In  doing  this  it  is  allowable 
to  depart  from  the  letter  of  the  condition,  to  reject  insensible 
words,  and  to  supply  obvious  omission."    The  intention  of  the 
party  here  was  to  procure  a  remedy  provided  by  the  statute, 
by  a  compliance  with  the  terms  and  conditions  of  the  statute. 
'Hie  object  and  purpose  of  the  statute  is  that  one  seeking  the 
remedy  by  attachment  shall,  before  being  allowed  to  avail  him- 
self of  such  remedy,  give  the  indenmity  to  the  defendant  re- 
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quired  by  the  statute.  We  think  the  indemnily  required  by  the 
statute  was  pomplete  under  the  first  undertaking,  but,  even  if  it 
were  not,  the  filing  of  the  second  undertaking  by  leave  of  court 
placed  the  matter  beyond  cavil. 

The  objection  of  appellant  that  the  filing  of  the  second  un- 
dertaking was  unauthorized  is  not  tenable.  We  have  found  no 
authorities  in  support  of  this  contention,  while,  aside  from  the 
plain  and  unequivocal  provision  of  our  own  statutes,  all  the 
authorities  we  have  been  able  to  consult  upon  the  question  are 
against  the  contention  of  appellant.  Our  conclusiona  cover  the 
objections  raised  by  appellant  to  the  undertaking  in  the  case  of 
Standard  Oil  Co.  v.  Alturas  Commercial  Co.  The  orders  of 
the  district  court  in  both  cases  are  affirmed,  with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


An  Affidavit  is  good  though  the  signature  of  the  affiant,  instead 
of  being  affixed  below  the  body  of  the  affidavit  and  above  the  jurat, 
appears  below  the  official  signature  of  the  notary:  Kohn  v.  Washer, 
69  Tex.  67,  5  Am.  St.  Bep.  28,  6  S.  W.  551.  And  it  is  held  that  an 
affidavit  need  not  be  signed  by  the  deponent:  Shelton  v.  Berry,  19 
Tex.  154,  70  Am.  Dee.  326. 


WORDEN  V.  WITT. 

[4  Idaho,  404,  39  Pac.  1114.] 
PUBLIC  OFFIOEBS— Individual  Liability  for  NegUgenoe.— 
County  commissioners  are  not  individually  liable  in  damages  for  in** 
jury  caused  by  defective  public  highways  or  bridges,     (p.  72.) 

J.  W.  Reid,  for  the  appellant. 

J.  H.  Forney,  for  the  respondents. 

^^  HUSTON,  J.  PlaintiflE  sued  defendants,  as  commis- 
^oners  of  Idaho  county,  for  injuries  alleged  to  have  been  sus- 
tained by  him  through  defects  in  a  certain  bridge  in  said 
county,  while  passing  across  the  same.  A  general  demurrer 
was  interposed  to  the  complaint,  which  was  sustained  by  the 
court,  and  leave  given  plaintiflE  to  amend,  which  was  done.  By 
agreement  of  counsel,  the  title  of  the  case  was  changed,  in  the 
summons  and  complaint,  by  striking  out  the  words  "Commis- 
sioners of  Idaho  County.*'  The  case  was  tried  to  a  jury,  and 
after  the  evidence  on  the  part  of  the  plaintiff  was  submitted, 
on  motion  of  defendants,  the  action  was  dismissed,  and  judg- 
ment entered  for  defendants  for  costs,  from  which  judgment. 
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and  the  order  denyiBg  motion  for  new  trials  this  appeal  ia 
taken. 

The  only  qnestion  presented  by  the  transcript  is  the  liability 
of  the  comity  commissionerSy  indiyidnally,  for  the  damages 
claimed  to  have  been  sustained  by  plaintiff  on  account  of  the 
defective  bridge. 

The  first  error  assigned  is  the  sustaining  of  the  demurrer  to 
the  complaint.  We  think  there  was  no  error  in  this  action  of 
the  court.  It  i»  evident  from  the  record  that  the  ground  upon 
which  the  court  sustained  the  demurrer  to  the  complaint  was 
the  want  of  a  statement  of  notice  to  the  defendants  of  the  con- 
dition of  the  bridge^  as  the  amended  complaint^  to  which  a 
general  demurrer  was  interposed,  and  overruled  by  the  court, 
only  differs  from  the  original  in  containing  such  statement  of 
notice  to  and  knowledge  of  the  condition  of  the  bridge  by  de- 
fendants. 

The  appellant^  in  his  brief^  submits  two  questions  for  the 
decision  of  the  court:  1.  Is  the  county  liable  to  the  plaintiff? 
and  2.  Are  the  commissioners  liable  individually?    The  first 
question  is  not  raised  by  the  record.     There  was  no  action 
against  the  county.    As  to  the  second  question,  the  law  can 
hardly  Be  said  to  be  conclusively  settled,  or,  at  least,  the  deci- 
aons  are  not  entirely  harmonious.    Judge  Cooley,  in  his  work 
on  Torts  (page  379),  says:  ^The  rule  of  official  responsibility, 
then,  appears  to  be  this:    That^  if  the  duty  which  the  official 
^^  authority  imposes  upon  an  officer  is  a  duty,  to  the  public,  a 
failure  to  perform  it,  or  an  inadequate  or  erroneous  perform- 
ance, must  be  a  public,  not  an  individual,  injury,  and  must  be 
ledressed,  if  at  all,  in  some  form  of  public  prosecution.    On 
the  other  hand,  if  the  duty  is  a  duty  to  the  individual,  then  a 
n^lect  to  perform  it,  or  to  perform  it  properly,  is  an  individ- 
ual wrong,  and  may  support  an  individual  action  for  damages.'* 
In  applying  this  rule  to  the  case  of  officers  charged  with  the 
duty  of  making  and  repairing  highways  and  bridges,  the  courts 
seem  to  be  influenced  largely  by  the  exigencies  of  the  case  pre- 
sented, or  the  conditions  under  which  it  arises,  as,  for  instance, 
in  the  older  and  more  thickly  populated  states  there  seems  to 
be  a  growing  disposition,  both  by  legislative  action  and  judi- 
cial decisions,  to  hold  this  class  of  officers,  as  well  as  the  muni- 
cipalities they  represent,  to  a  more  enlarged  liability.     This  will 
be  made  apparent  by  comparing  the  case  of  Bartlett  v.  Crozier, 
17  Johns.  439,  8  Am.  Dec.  428,  and  note,  with  Hover  v.  Bark- 
hoof,  44  N.  Y.  413,   and  other  recent  decisions.    But  this 
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diange  of  base  has  not  been  recognized  in  states  where  entirely 
different  conditions  exist.    To  hold  counties  or  county  coniiiii&- 
sioners  liable  for  all  injuries  arising  from  defeddye  highways,*^ 
in  this  country,  would  result  in  two  very  undesirable  condu- 
Fions — the  literal  abrogation  of  the  office  of  county  conunis- 
sioners  (for  no  sane  man  would  assume  the  position,  with  such 
a  liability  attached),  and  the  bankruptcy  of  eyery  county   in 
the  state.    Had  there  been  any  intention  on  the  part  of   the 
legislature  to  impose  such  a  liability  upon  the  county  oominis- 
&ioners,  they  would  have  said  so,  by  unequivocal  enactmeait. 
The  supreme  court  of  Idaho,  in  Oorman  v.  Commissioners^  1 
Idaho,  655,  settled  the  question  of  the  liability  of  both   the 
county  and  the  county  commissioners  in  this  jurisdiction,  and 
with  that  decision  we  concur.    The  judgment  of  the  district 
court  is  affirmed,  with  costs. 

Morgan,  C.  3.,  and  Sullivan,  J.,  concur. 


T.TABn.TTY  OF  MINISTEBIAL  OFFIOEBS  TO  PBIVATB  INDX- 
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Bodies.  • 

a.  IdabUlty  for  Ministerial  Acts. 

1.    Various  Ministerial  Duties. 

8.    Maintenance  of  Streets  and  Boads. 

A.  Nature  of  the  Duty. 

B.  Necessary  Allegations. 

C.  Beasons  for  and  Against  Fersonal  Liabtli^. 
8.    Nuisances. 

b.  LlabiUty  for  Judicial  Acts. 

1.  Duties  Involving  Discretion. 

2.  Legislative  FuncUons. 
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When  act  of  Incumbent  Is  to  be  regarded  as  official:  6  Am.  St.  Rep.  ISO-lSl 
Duiy  and  liability  of  officer  upon  receiving  indemnity:  15  Am.  St.  Rep.  816. 81S. 
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1.  The  Two  Kinds  of  Bzemi^oii. 

2.  Actions  Maintainable. 

8.    As  a  Defense  for  not  Levying, 
r.     Seizing  Property  of  a  Tbird  Person. 

1.  The  Writ  as  Protection. 

2.  Defenses. 

A.  Various  Defenses. 

B.  Fraudulent  Gonveyances. 
O.  Intermingled  Property. 

(1.)     Liability  to  Seizure. 
(2.)     Tenants  in  Ck>ninion. 
(3.)     Partnership  Property. 
8     Remedies. 

A.  Oommon-law  Actions. 

B.  Statutory  Actions. 

4.  Damages. 

5.  Property  in  Stranger  as  Defense  for  not  Xievylnf. 
8.    Indemnity. 

1.  Bight  to  Demand. 

2.  Indemnity  as  Estoppel  to  Plead  Title  In  Stranger, 
t.     Use  of  Force. 

u.     Liability  for  Lynching  of  Prisoner. 
▼.     Liability  to  Surety, 
w.    Deputy  Sheriils. 
z.     Summary  Remedies. 

1.  Rule  or  Amercement. 

2.  Ck>nstitutionality. 

Vn.    Inspectors. 
Vm.    Notaries  PubUc. 

I.    Liability  in  OeneraL 

a.  At  Common  Law.— Where  by  misfeasance  or  nonfeaAanee, 
one  causes  damage  or  Ices  to  another,  it  is  axiomatic  that  he  is 
liable  to  him  in  law  to  the  extent  of  such  injury.  This  rule  applies 
at  conrmon  law  to  all  public  officers,  and  for  their  neglect  or  refusal 
to  perform  the  ministerial  functions  connected  with  their  office  they 
are  liable  to  respond  in  damages:  Mock  v.  City  of  Santa  Rosa,  126 
Cal.  330,  58  Pac.  &26;  Jenner  v.  JolifPe,  9  Johns.  (N.  Y.)    881. 

It  is  the  nonperformance  or  wrongful  performance  of  the  duty 
which  is  the  gist  of  the  action,  and,  as  is  stated  by  the  court  in 
Olmsted  v.  Dennis,  77  N.  Y.  378:  "It  is  not  needful  in  such  a  case 
to  show  that  the  public  officer,  charged  with  the  performance  of 
ministerial  duties,  has  acted  willfully  or  maliciously.  Such  an  of- 
iicer  ia  under  constant  obligation  to  discharge  the  duties  of  his  of- 
fice with  reasonable  skill  and  care;  and  if  he  fails  in  these,  and 
damage  ensues  to  one  specially  interested  in  the  discharge  of  such 
duties,  he  becomes  liable  for  such  damage." 

b.  Who  may  Sue.— While  every  failure  in  an  officer  to  perform 
his  duty  is  a  breach  thereof,  it  is  not  on  that  account  alone  action- 
able at  the  suit  of  every  individual  member  of  the  community;  and 
a  private  person  can  recover  from  the  officer  only  when  he  can  show 
special  damage  to  himself,  which  must  be  the  legal  and  natural  con- 
sequences of  the  wrongful  act:  Butler  v.  Kent,  19  Johns.  (N.  Y.) 
223,  10  Am.  Dec.  219;  State  v.  Kuth,  9  S.  Dak,  84,  68  N.  W.  189.    If 
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nrerer,  the  breaeb  of  duty  -vras  one  owing  to  the  public  ftlona^  ho 
tu  reeoTOT  nothing,  even  tlioiigb   apeeially  injured  thereby:  School 
Distitc  ▼.  Bnrreas  (Neb.)»  80  IC.  W.  609,  in  which  cnae  it  wne  held 
Ihtthe  dnty  imposed  on  tlie  county  eommiaBionerB  of  levying  a  tax 
Toted  by  a  school  district  nieefcing  is  one  owing  to  the  public  only, 
md  BO  where  in  good  f  nitb  tbey  erroneonsly  levy  a  less  tax,  they 
are  not  personally  liable  to  tbe  aehool  district.    The  distinction  be- 
tween public  and  private  dnty  is  well  set  forth  in  that  case  in  the 
Mowing  words:  ''The  personal  liability  of  the  officer  depends  not 
«nly  upon  the  nature  of  tbe  dnty,  but  also  npon  the  person  or  body 
of  persons  in  nvbom  tbe  corresx>onding  right  inheres.     For  instance, 
the  dnty  of  tbe   county   clerk  to  file  chattel  mortgages  or  articles 
ef  ineorporation  duly  tendered  him  for  filing  is  a  duty  owing  to  the 
individuals  by  wbom  such  instruments  are  tendered.    On  the  other 
hand,  his  duty  to  record  the  proceedings  of  the  county  board  Is  one 
owing  to  the  public  only.     In  the  one  case,  a  right  inheres  in  the 
individual  injured;  in  the  other,  it  is  exclusively  in  the  public.    This 
elear  and  obvious  distinction  is  the  basis  of  the  rules  as  to  personal 
liability  of  officers   to  individuals  for  nonperformance  or  improper 
perfonnance  of   ministerial  duties.    An  individual  has  no  right  of 
action  against   a  public  officer  for  breach  of  a  duty  owing  to  the 
public  only,  even  though  such  individual  is  specially  injured  thereby: 
MeConnell  v.   Dewey,  5  Neb.  385;  State  ▼.  Harris,  89  Ind.  363,  46 
Am.  Rep.  169;  Moss  v.  CummingB,  44  Mich.  35,  96  N.  W.  843;  Cooley 
on  Torts     2d  ed.      446;  Mechem  on  Public  Officers,  sec.  598.  .... 
'Where  the  duty  is  one  for  performance  of  which  the  officer  receives 
a.  fee  from  the  person  directly  interested  in  its  performance,  as  in 
case  of  service  of    process  by  the  sheriff,  recording  of  conveyances 
by  tbe    register    of  deeds,  or  filing    of  chattel    mortgages  by    the 
county  clerk,  the  case  is  clear  enough.    In  other  cases  we  must  take 
into  account  the  nature  ot  the  office^  as  well  as  the  nature  of  the 
duty  and  interest  of  individuals  in  its  performance,  and  must  con- 
sider how  far  the  public  interest  will  be  subserved  by  the  right  in 
individuals  to  hold    the  officer  personally    liable,  and    how  far  the 
l^islature    may  be  regarded    as  having    contemplated  such  result 
when  it  imposed  the  duty  or  created  the  office.    Distinction   mast 
l>e  made    '  between  those  officers  whose  duties  are  of  a  general  public 
nature,  and  who  act  for  the  public  at  large,  and  that  other  class  of 
officers  who  are  appointed  to  act,  not  for  the  public  in  general,  but 
for  such    individuals  as  may    have  occasion  to    employ  them  for  a 
specific  fee  paid.    Upon  this  distinctiouj  it  seems,  the  common-law 
rule  is  founded,  and  is  sustained  by  reason  and  principle;  for  in  the 
one  case  the  officer  acts  for  the  public  in  general,  and  the  manner 
in  which  he  executed  his  trust  is  between  him  and  the  public;  but 
in  the  other  he  acts  for  the  individual,  for  a  reward  emanating  from 
him,  and  therefore  the  manner  in  which  he  performs  his  duty  is  a 
personal   matter  between    him    and   the   individual'  :    MeConnell   v. 
Dewey,  5  Neb.  385."    So  where  by  law  a  county  treasurer  is  not 
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to  indorse  warrants  issued  by  school  district  officers  unless  the  sig- 
naturee  thereon  correspond  with  those  on  file  in  his  office,  it  waa- 
passed  for  the  benefit  of  the  school  district  and  the  county  treao- 
nrer,  and  his  indorsement  of  a  signature  is  not  a  warranty  of  its- 
(genuineness,  for  which  he  is  liable  to  an  assignee  of  a  warrant:  Bob- 
erts  V.  Prescott,  15  Wash.  462,  46  Pac  642.  See,  alao^  Miller  v,. 
Ouray  Elec.  etc.  Co.   (Colo.  App.),  70  Pac.  447. 

c.  Time  for  Performance.— When  a  statute  prescribes  a  tim^ 
within  which  a  public  officer  is  to  perform  official  actts  regarding 
rights  of  others,  the  general  rule  is  that  it  is  directory  as  to  the 
time,  unless  from  the  nature  of  the  act  the  designation  of  the  time 
must  be  considered  a  limit  on  the  power  of  the  officer:  Walker  v. 
Chapman,  22  Ala.  116;  Commissioners'  Court  etc  v.  Bather,  48  AUu 
433;  Hart  v.  Plum,  14  Cal.  14S;  People  v.  Murray,  15  CaL  221. 

d.  Malice. — There  seems  to  be  a  slight  conflict  among  the  au- 
thorities as  to  the  effect  of  malice  upon  the  liability  of  public  offi- 
cers for  their  acts.  In  Parks  v.  City  Council  etc.,  44  8.  C.  168,  21 
8.  E.  540,  it  was  held  that  officers  of  a  municipal  corporation  were 
not  liable  for  acts  done  by  them  under  its  direction  which  the  cor- 
poration was  expressly  authorized  to  do,  unless  they  acted  with 
culpable  negligence  or  maliciously;  and  the  rule  is  stated  in  Bur- 
ton V.  Fulton,  49  Pa.  St.  151,  to  be  that  public  officers  acting  with- 
in the  scope  of  their  authority  are  not  answerable  in  damages  for 
the  consequences  of  their  acts,  unless  done  maliciously  and  with 
intent  to  injure.  Where  a  superintendent  of.  wharves,  claiming^ 
and  erroneously  supposing,  he  had  authority,  ordered  a  brig  re- 
moved from  plaintiff's  wharf,  whereby  he  lost  wharfage,  and  the 
plaintiff  sued  him  for  the  injury,  it  was  held  that  it  must  clearly 
appear  that  his  motives  were  privately  malicious  and  that  he  need- 
lessly used  his  official  power  to  gratify  a  spirit  of  revenge:  Gregory 
V.  Brooks,  37  Conn.  365. 

The  better  rule,  however,  is  that  if  the  act  of  the  public  official 
is  lawful,  the  motive  with  which  it  is  done  should  not  be  looked 
into;  if  it  is  unlawful  the  motive  may  operate  upon  the  question 
of  damages:  Moran  ▼.  McCleams,  4  Lans.  (N.  Y.)  288.  See,  also^ 
Anderson  v.  Park,  57  Iowa,  69,  10  N.  W.  310;  Packard  v.  Voltz  94 
Iowa,  277,  58  Am.  St.  Bep.  896,  62  N.  W.  757.  And  where  the'ae- 
tion  is  for  willful  neglect  to  perform  duties  imposed  by  statute  the 
gravamen  of  the  action  is  such  neglect,  and  the  question  of  malice 
or  good  faith  cannot  be  considered:  Strickfaden  v.  Zipprick  49 
HL  286.  The  same  rule  was  applied  to  the  head  of  one  of  the  de- 
partnvents  of  government,  in  Spalding  v.  Vilas,  161  U.  8.  483  16 
8up.  Ct.  Bep.  631,  where  Justice  Harlan  said:  ''In  exercising  the 
functions  ef  his  office,  the  head  of  an  executive  department,  keep- 
ing within  the  limits  of  his  authority,  should  not  be  under  an  ap- 
prehension that  the  motives  that  control  his  official  conduct  may 
at  any  time,  become  the  subject  of  inquiry  in  a  civil  suit  for  dam- 
ages.   It  would  seriously  cripple  the  proper  and  effective  adminJa- 
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tntioB  of  pnblie  alTalrs  aa  intrusted  to  the  ezeentlre  bnaeh  of  the 
averment,  if  he  were   snbjeeied  to  any  Bach  reetniaf 

ep  Plfiadin^  and  Pfoo/. — ^\7hen  a  perBon  in  aathoritj  ie  re<iiiired 
^  do  a  eertain  aet,   iriiieh   could  not  be  omitted  withoat  a  negleet 
of  dotj,  the  performance    of   it   will  be  presmned,  aad  the  bnrdaa 
<A  proving  the  contrary    is    npon   the  partj  aaMrting  it:   DoUerhide 
^.  Muse&tine  County   Commra.,   1   Q.  Greene  (Iowa),  15&    To  make 
ss  oMeer  liable,  acting  witliin  the  aeope  of  his  aathoritj  ae  aa  oA- 
eer,  it  must  be  ahown    tha.t    be   greatlj  aboaed  his  aathoritj;  aad 
the  making  of  such  a  nList&k^e  aa  a  person  of  ordinarj  eare  aad  in- 
telligence might  make   ia   not   anch  an  abase:  Iieeoart  ▼.  Oaater,  00 
La.  Ann.   521,  23  Souths  463.     Where  a  partj  saed  for  trespass,  per- 
sonally and  indi^idualiyy  ia   a  public  officer,  the  proof  most  afirma- 
lively  show  that  he  did  aonve  wrongfol  or  illegal  aet  tending  to  ren- 
der him  peraonaUj  Uable;  sind  in  the  absence  of  snch  proof  he  eaa- 
not  be  held   responsible    for    illegal  acts  performed  nnder  eolor  of 
official  authoTity:   Bright    ▼.    Morphj,  105  La.   795,  30   Sonth.   145. 
Where  the  action  is  for   failure  to  perform  statntorj  daties,  a  gen- 
enl  airerment  of  the  officer's  dntj  to  perform  such  service  is  suffi- 
cient, the  court  taking  judicial  notice  of  the  statute  imposing  the 
duty;  and  the  issue  that  the  alleged  dutj  ia  not  impoeed  is  raised 
by    demurrer:    Bums    ▼.    Moragne    (Ala.),     29    South.    450.    Where 
an  officer  is  sued  by  name,  and  the  word  ''as"  is  omitted  after  it 
and  before  the  title  of  the  officer,  he  is  sned  individaaUj,  the  name 
of  the  office  being  merely  descriptio  personae:  Bennett  ▼.  Whitnej, 
^4  K.  Y.  302;  and  where  relief  is  sought  against  officers  in  their 
official  capacity,  they  are  properly  eaed  as  officers:  Mock  r.  City 
of  Santa  Bosa,  126  Cal.  330,  58  Pae.  826.    A  decUuration,  however, 
iji  an  action  against  a  ptiblic  functionary  for  neglect  is  not  demurr- 
atble  on  the  ground  that  the  defendant  is  sued  in  his  individnal  char- 
sicter    while   described  in  his  official:   Highway  Commrs.   ▼.  Beebe^ 
53  Mich.  137,  20  N.  W.  826.    Each  officer  is  liable  only  for  his  own 
aeta    or  omissions,  and  so  a  joint  action  will  not  lie  against  three 
-siieeessive  county  treasurers  to  recover  damages  for  the  alleged  mis- 
management of  trust  funds:  ^th  v.  Boe,  60  How.  Pr.  (N.  T.)    432. 

f •  Measure  of  Damages. — ^In  an  action  against  aa  officer  for  neg- 
lec:^  or  misconduct,  the  actual  injury  sustained  is  the  measnre  of 
damages,  unless  some  statute  prescribe  otherwise:  Gay  v.  Burgess, 
59  Ala.  575;  and  where  a  public  official  converts  or  misappropri- 
sttee  moneys  intrusted  to  him,  he  is  liable  for  interest  from  that 
±inie:  McPhillipo  v.  McGrath,  117  Ala.  549,  23  South.  721.  Where, 
liowever,  officers  and  boards  appear  to  have  acted  in  good  faith, 
eoste  are  not  generally  imposed  on  them:  Scrafford  ▼•  Gladwia 
County  Supervisors,  42  Mich.  464,  4  N.  W.  167. 

g.    Defenses. 

1.     Must  be  Ofllcer  De  Jure. — ^When  a  person  seeks  to  recover  from 
MBL  officer  who  has  been  exercising  the  duties  of  his  office^  it  is  only 
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necessary  for  him,  in  order  to  maintain  his  action^  to  sho^w  tliat  the 
defendant  was  exereising  snch  duties,  or,  in  other  words,    tli&t   he 
was  a  de  facto    officer:    Keale  v.  Oyerseers  of  the    Poor,   5  'Watts 
(Pa.),  538.    But  a  more  stringent  rule  applies  when  he    attempts 
to  defend  himself  by  virtue  of  any  act  done  in  his  official  eapaeitj* 
''The  general  rule  of  law  is,  when  an  officer  justifies  an.    act   eom- 
plained  of,  purporting  to  be  done  in  his  official  capacity,    that   it 
is  necessary  that  he  should  aver  and  prove,  in  his  defense,  not  only 
that  he  was  an  acting  officer,  but  that  he  waa  an  officer    in   truth 
and  right,  duly  commissioned  and  qualified  to  act  as  such;    while  as 
to  all  others,  it  is  sufficient  for  them  to  aver  and  prove    that    he 
was  acting  as  such  officer.    And  the  reason  of  the  rule  is,   that  the- 
officer  himself  is  bound  to  know  whether  he  is  legally   an    officer,. 
and  if  he  attempts  to  exercise  the  duties  of  an  officer,  without  au- 
thority, he  acts  at  his  peril;  whereas  it  is  sufficient,  so  far   as  the 
rights  of  third  persons  or  the  public  are  concerned,  that  the  officer 
is  acting  in  his  official  capacity,  and  under  color  of  title;    for   it 
would  be  unreasonable  and  oppressive  to  compel  them,  before   they 
put  faith  in  his  official  acts,  to  go  into  a  minute  examination   ot 
all  ot  the  evidence  of  his  title  to  the  office^  and  see  that   he  has 
complied  with  all  the  necessary  forms  of  law'':  Schleneker  ▼.  Blsiey, 
4  111.   (3  Scam.)    483,  38  Am.  Dec.  100;  in  accord  with  which  are 
People  V.  Weber,  89  111.  347;  Grace  v.  Teague,  81  Mew  559,  81  AtL 
289;   Short  v.  Symmes,  150  Mass.  298,  15  Am.  St.  Bep.  204,   23   N. 
E.  42;  Blake  v.  Sturtevant,  12  N.  H.  567;  Boberts  ▼•  Holnxes,  54 
N.   H.  560;  Colton  v.  Beardsley,  38  Barb.   (N.  Y.)     29;   Pearce   ▼» 
Hawkins,  82  Tenn.  (2  Swan)     87,    58    Am.  Dec  54;    Oununings    t» 
Clark,  15  Yt.  653. 

2.  MlsoeUaneous  Defenses.— When  a  peniAty  is  imposed  on  a  min- 
isterial officer  for  not  performing  an  official  act,  although  the  law 
may  not  in  express  terms  admit  of  any  excuse,  yet  it  implies  that 
A  reasonable  excuse  will  be  heard:  Underwood  v.  Bussell,  4  Tex.  175. 
But  ignorance  or  mistake,  though  honest  and  in  good  faith,  is  as 
excuse  for  failure  to  obey  the  law  by  performing  his  duty:  Sehool 
Dist.  ▼.  Burress  (Neb.),  89  K.  W.  609;  Bobinson  v.  Bishop,  39.  Hun 
(N.  Y.),  370.  Officers  are  created  for  the  benefit  of  the  community 
and  not  for  the  emolument  of  individuals,  and  every  public  <»fficer 
ought  to  know  his  duty  and  exercise  it  faithfully:  Work  v.  Hoof- 
nagle,  1  Teatea  (Pa.),  506;  and  where  an  officer  has  the  opportun- 
ity to  ascertain  what,  under  circumstances  arising  or  expected  to 
arise,  is  his  duty,  and  he  neglects  to  do  so  and  chooses  to  act  with- 
out such  knowledge,  he  takes  the  risk  of  acting  on  his  own  responsi- 
biUty:  State  r.  Colton,  9  Houst.  (DeL)  530,  33  AtL  269.  Public 
necessity  may  be  a  good  plea;  as,  where  a  pubUc  officer  is  sued  for 
blowing  up  a  building,  he  may  show  that  he  did  so  to  prevent  the 
spread  of  a  conflagration:  American  Print  Works  v.  Lawrence,  33 
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N.  J.  L.  590,  57  Am.  Dee.  420.     'Where  aa  oAeer,  meting  m  foek, 

noiiiiei  pkintiff  to  remove  a  qoantitj  of  pig-iron,  giving  him  a  eer- 

Uia  time  in  which  to  do  so,  and  before  the  expiration  of  that  time, 

he  liimaelf  removee  it,  he  eaanot  defend  upon  the  gronnd  that  it 

was  a  nniflanee  which  he,  an  a   private  citizen,  had  a  right  to  re- 

more:  Coddington  r.  White,  9  H.  Y.  Sap.  Ct.  (2  Doer)   390.    la  aa 

tetion  against  an  ofELcer  for  willfnl  neglect  to  perform  a  dntj,  the 

qnestion  of   contributory   negligence   cannot   ariee:    Strickfadea   ▼• 

Zippriek,  49  SL  286.     Where  an  officer  made  false  and  frandnleat 

nproaentationa  in  relation   to   property  sold  bj  him,  it  was  held 

BO  answer  to  an  action  for  snch  deceit  that  the  eale  was  made  ia 

his  official  character:  Cnlver  ▼.  Avery,  7  Wend.  380,  22  Am.  Dec  586. 

^Proceedings  nnder  anthority  of  a  void  by-law  afford  no  jnstiflcatioa 

to  an  officer  who  undertakes  to  execnte  it:  Bergen  v.  Glarksoa,  t 

K.  J.  L.  352.    The  statute  of  limitations  may,  of  conrse,  be  pleaded, 

and  where  an  officer  is  sned  for  balances  r^Nxrted  against  hinr  at 

three  several  times,  the  action  mnst  be  deemed    to    have    aeemed 

against  him  at  the  date  of  the  last  balance:  Oorham  v.  Wing,  10 

Kick.  486. 

L    Besponsfbility  for  Official  Sabordiiiates.— "mth  regard  to  tha 
nq>on8ibility  of  a  public  officer  for  the  misconduct  or  negligence  of     i 
kis  official  aabordinatee,  "the  distinction  generally  tnms*npon  the      | 
qaestion  whether  the  persons  employed  are  his  servants,  employed      ' 
Tolnntazily  and  privately  and  paid  by  him,  and  responsible  to  him, 
or  whether  they    are   his   official  subordinates,  nominated  perhapa 
bj  kim,  but  officers  of  the  government;  in  other  words,  whether  the 
ntnation  of  the  inferior  is  a  public  officer  or  private  service.    Ia 
the  former  case  the  official  superior  is  not  liable  for  the  inferior's 
lets;  in  the  latter  he  is'':  Sawyer  v.  Ck>ree,  17  Gratt.  (Ya.)    230, 
M  Am.  Dec    445.    These  exemptions  are  due  in  a  great  measure 
to  eoadderations  of  publie  policy;  but  these  officers  are  respoasi* 
h]e  for  lack   of  proper  and  reaaonable  care  in  the  choice  of  their 
BgentB  or  in  the  superintendence  of  them  in  the  discharge  of  their 
i^Dotted  duties:  City  of  Richmond  v.  Long's  Admra,  17  Gratt.  (Ya.) 
175,  04  Am.   Dec  461.    Public  officers  are  not  responsible  for  the 
fraudulent  transactions  of  their  clerk,  if  it  is  not  attributable  to 
their  own  negligence:  United  States  v.  Brodhead,  3  Law  Bep.  95, 
Ped.  Gaa.  No.  14,654;  so  where  a  deputy  clerk  issues  false  warrants, 
the  clerk  is  not  liable  in  an  action  by  one  who  bought  the  warranta 
botieving  them  to  be  genuine:  Whyte  v.  Mills^  64  Miss.  158,  8  South* 
171.    But  in  Mayor  v.  Blache,  8  La.  500,  it  was  held  that  if  a  city 
treasurer,  under  resolution  of  the  city  council,  employs  a  bookkeeper^ 
ia  whose  power  he  puts  it  to  steal  money  and  disguise  his  pecula- 
tions by  false  entries,  he  becomes  the  eoniidential  agent  of  the 
treasurer,  and  not  a  mere  bookkeeper,  and  the  treasurer  is  liable 
for  his  misconduct.    If  the  superior  has  no  authority  to  make  a 
eertain  order,  the  inferior  officer  is  not  protected  in  carrying  it  out: 
Jones  V.  Commonwealth,   64. Ky.   (1  Bush.)    34,  89  Am.  Dee.  605* 
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Where  it  is  intended  to  charge  a  postmaster  for  the  negligence  of 
hifl  assistants,  the  x>loadings  must  so  be  made  up;  and  his  liabilitj 
then  will  only  result  from  his  own  neglect  in  not  properly  superin- 
tending the  discharge  of  duties  in  his  office:  Dunlop  v.  MonroOi  7 
Cranch,  242.  One  acting  gratuitously  as  a  public  officer  is  not 
liable  personally  for  the  negligence  of  persons  necessarily  employed 
in  the  execution  of  an  order  properly  given  by  him:  Donovan  y. 
McAlpin,  86  N.  Y.  185,  39  Am.  Bep.  649. 

n.    County  Boards,  Boards  of  Supervisors,  and   Otber  Oamrntag 

Bodies. 

a.    Liability  for  Ministerial  Acts. 

1.    Various    Ministerial   Duties. — ^Boards    of    supervisors,    eountj 
boards  and  like  bodies  are  invested  with  ministerial  powers  and  with 
discretionary  powers  in  matters  coming  under  their  controL    Where 
their  duties    are  ministerial    and    they  fail  in  the    performance   ot 
them,  or  carry  them  out  negligently,  they  are  liable  to  all  whom 
they  injure:    Telch    v.  Town   of  Weare,  69  N.  H.  617,  45  AtL  591; 
Eochester  White  .Lead  Co.  v.  City  of  Rochester,  3   N.  Y.  463,  53 
Am.  Dec.  316;  Druecker  v.  Salomon,  21  Wis.  621,  94  Am.  Dec.  571. 
If  the  selectmen  of  a  town    set    a  workman    to  work    on  a  puhlie 
sewer,  and  provide  no  proper  supports,  they  are  liable  to  him,  an^S 
whether  they  were  acting  as  public  agents,  or  not,  could  under  tbe 
circumstances  make  no  difference  as  to  their  duty  to  the  plaintiff, 
for  they  were  bound,  when    setting    him    to  work    in  a  particular 
place,  to  see  that  it  was  reasonably  safe:  Breen  v.  Field,  157  Mass. 
277,  31  N.  E.  1075.     The  silence  of  a  maurber  of  a  city  council  when 
announcement  is  made    in  his  presence    that    a  measure    has    been 
adopted  by  such  body,  providing  for  a  catch-basin,  in  which  a  child 
is  subsequently  drowned,  does  not  establish  his  assent  to  the  mea- 
sure, or  render  him  liable  as  a  joint  tort-feasor:   Carle  v.  City  of 
De  Soto,  63  Mo.  App.  161.    In  Fuller  v.  Mower,  81  Me.  380,  17  AtL 
312,  the  defendant,  one  of  the  board  of  selectmen,  signed  and  de- 
livered to  the    chairman  a  town    order   in  blank,  to  be  used   for  s 
legitimate  purpose;  the  chairman  issued  it  to  plaintiff,  who  loaned 
him  money  thereon  for  the  use  of  the  town,  relying  on  his  assurance 
that  the  board  was  authorized  to  hire  the  money,  which  was  untrue. 
The  defendant  was  ignorant  of  this  use  of  the  order,  and  in  an  ac- 
tion of  deceit  brought  against  him  was  held  not  liable  for  select- 
men are  not  the   agents  of  each  other.    After   demand  upon  and 
refusal  by  the  officers  of  a  municipal  corporation  to  raise  funds  to 
pay  off  certain  judgments,  if  it  is  within  their  power  so  to  do,  they 
are  individually  liable:  Oswald  v.  Thedinga,  17  Iowa,  13;  Port&r  v. 
Thomson,  22  Iowa,  391.    In  order  to  recover  against  public  officers 
having  the  control  and  distribution   of  public  moneys,  for  nonpay- 
ment of  a  debt   liquidated   by  judgment   against   the  corporation, 
it  is  necessary  to  prove  that  the  fund  required  to  pay  was  raised, 
that  it  was  diverted,  and  that   the  creditor  has  sustained  a  h)*** 
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jones  T.  Carrie,   34  Xisu    Ann.   1093.    And  where  the  board  of  alder* 
Hieo  of  a  town  ▼oi^ct   one  thousand  dollars  of  the  town's  money  to 
p»7  an  Qbligation  -vrbicli  they  axd  a  few  others  had  bonnd  themselyes 
to  diaehaige,  and  they  took  the  money,  it  was  held  a  eonreriioa  for 
wMeh  they  were   liable   to   the  taxpayers:  Bnssell  ▼.  Tato,  52  Ark. 
S^  20  Am.  St.  Kep.  193,  13  a  W.  130.    A  city  board  ean  justify 
tkeb  acts  by  the  authority  of  the  city,  in  an  aetioa  of  tort  brought 
tgainst  them,  only  to  the  same  ei;;tent  as  the  eity  might  do,  so  where 
tlie  eity  fails  to  file  certain  docnments  as  required  by  statnte,  relat- 
isg  to  the  taking  of  a  "waterway,  and  the  water  is  diverted,  in  an 
vtion  of  tort  against  the  members  of  the  board  it  was  held  that, 
e^en  if  their   aets  "were   authorized  by  the  eity,  they  became  liable 
as  trespasaeTB  for  failure  to  file  the  documents  prescribed  by  statute: 
Wamesit  Power  Co.  v.  Allen,  120  Mass.  352.    The  mere  act  of  mak- 
ing a  town  liable  by  statute  for  the  default  of  an  officer  acting  as 
agent  or  deputy  does  not  deprive  a  party  injured  of  his  right  to  pro- 
ceed against  the  person  causing  the  injury:  Sounds  v.  Mansfield,  38 
He.  586;  and  so  the  fact  that  a  valid  ordinance  makes  a  city  liable 
for  a  street  grading  will  not  exculpate  the  city  officM's  who  partici- 
pated in  the  work,  since  they  are  cotrespassers:  Bives  y.  City  of 
Columbia.  80  Mo.  App.  173. 

2.    Maintenance  of  Streets  and  Roads. 

A-     Kature  of  the  Duty.— One  of  the  most  important  duties  incum- 
bent npon  boards  of  this  character    is  the  maintaining    of    streets 
and  roads  in  good  condition.     Such  a  duty  is  ministerial,  and  a  pub- 
lic  of&cer  charged  therewith  cannot  excuse  himself  on  the  ground 
that,  in  his  judgment,  it  was  best  not  to  repair  it:  Percy  ▼.  Averill, 
37  Hun,  360.    In  Daniels  ▼.  Hathaway,  65  Vt  247,  26  AtL  970,  how- 
ever, it  is  held  that  this  duty  is  quasi  judicial  in  its  character,  the 
court   using  the  following  language:  *'ln  matters  relating  to  high- 
ways they  act  as  a  board,  and  their  duties  are,  to  a  certain  extent, 
jndieial,  or  quasi  judiciaL    It  is  their  duty  to  seek  information  as 
to  the  existence  or  nonexistence  of  certain  facts,  fornr  a  judgment, 
and    act  accordingly;   they  are  to  determine  whether  other  ofllcers 
have  refused  or  neglected  to  perform  their  duty.     If  they  find  they 
have  not,  it  is  not  their  duty  to  order  repairs;  but  if  they  find  there 
has  been  a  refusal  on  the  part  of  other    of&cers,  or  an  absence    of 
other  officers,  it  is  their  duty  to  determine  what  repairs  are  necea- 
aary,    where    they    are   most    needed,   where    the    means    at    their 
eommand   can  be   most  judiciously   expended,  what   dangers   ought 
to    be    guarded    against,    determine   whether   there   are   inaolBeien- 
ciee,  and    if    they    find    there    are,    to    adopt    plans    for    building 
or    repairing  the  same,   award   contracts   for   the   work,   or    order 
the  same  repaired  upon  the  credit  of  the  town.    The  performance 
of   these    duties    requires   the    exercise   of   judgment,  and   for   the 
exerelae  of  this  judgment,  or  an  omission  to  exercise  sneh  judg- 
ment as  some  other  authority  may  think  they  ought  to  have  ezer- 
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eised,  they  are  not  responsible  to  an  individual."  Where  by  charter 
the  common  council  ia  bound  to  provide  by  ordinance  for  repairing 
the  streets,  if  it  willfully  neglect^  to  do  so,  the  members  thereof 
are  liable  personally  to  anyone  injured  in  consequence  thereof:  Balls 
V.  Woodward,  51  Fed.  646.  And  where  a  charter  provided  that  the 
city  should  not  be  liable  for  any  accident  on  account  of  the  condi- 
tion of  the  streets,  but  that  it  did  not  exonerate  any  officer  from 
Buch  liability  caused  by  willful  neglect  of  a  duty  enjoined  on  hinr, 
it  was  held  that  if  a  person  was  injured  by  failure  to  keep  the 
streets  repaired  on  the  part  of  the  boArd  of  trustees,  upon  whom 
the  duty  was  enjoined,  the  latter  were  liable  in  damages:  Bankhi 
▼.  Buckman,  9  Or.  253.  The  trustees  of  a  village,  in  the  exercise 
of  their  powers  as  highway  commissioners,  are  not  liable  for  the 
construction  of  a  coffer-dam  in  order  to  build  a  bridge,  which  causes 
land  nearby  to  be  overflowed, if  the  work  is  carefully  and  skillfully 
performed:  Atwater  v.  Trustees  etc.,  124  N.  Y.  602,  27  N.  B.  385, 
where  it  is  said:  "The  doctrine,  however,  is  well  established  in  this 
state,  that  public  officers  lawfully  employed  in  making  public  im- 
provements, and  corporations  engaged  in  the  performance  of  work 
of  a  public  nature  authorized  by  law,  are  not  liable  for  consequen- 
tial damages  occasioned  by  it  to  others  unless  caused  by  miscon- 
duct, negligence  or  unskillfulness.  And  such  is  the  weight  of  au- 
thority elsewhere:  Transportation  Co.  v.  Chicago,  99  U.  8.  635,  64L" 
Municipal  officers  are  not  liable  to  private  individuals  for  the  re- 
sults of  an  act  which  is  strictly  within  their  official  powers  and 
duties;  so  the  vote  of  village  trustees,  whose  duty  it  is  to  main- 
tain the  streets,  to  provide  a  stone-crusher  to  break  rocks  for  the 
streets,  is  an  official  act,  and  they  are  not  liable  if  a  person's  horse 
becomes  frightened  at  it  and  runs  away,  causing  him  injury:  Bates 
T.  Horner,  65  Vt.  471,  27  AtL  134. 

The  power  given  to  a  city  over  its  streets  may  be  delegated  to 
a  street  committee  composed  of  menrbers  of  the  board  of  aldermen, 
and  the  members  thereof,  acting  as  such  and  within  the  limits  of 
the  powers  of  the  city,  are  not  individually  liable  for  damages  re- 
sulting from  their  acts:  Tate  v.  City  of  Greensboro,  114  N.  C.  392, 
19  S.  E.  767. 

B.  Kecessary  Allegations. — ^Where  a  party  seeks  to  recover  dam- 
ages from  public  officers  for  neglecting  to  perform  their  duty,  the 
complaint  should  state  enough  to  show  a  violation  of  such  duty.  So 
highway  commissioners  are  not  liable  for  a  defect  in  a  bridge,  if  it 
is  not  alleged  that  they  had  sufficient  funds  on  hand  to  repair  it, 
as  they  are  not  required  to  spend  their  own  money:  Smith  v.  Wright, 
27  Barb.  621.  Such  is  not  necessary,  however,  in  the  ease  of  mis- 
feasance, where  the  officer  has  acted,  but  negligently,  to  the  spe- 
cial injury  of  the  plaintiff:  Bennett  v.  Whitney,  94  N.  Y.  302. 

0.  Seasons  for  and  Against  Personal  Liability.— It  is  sometimes 
advanced  as  a  reaaon  against  holding  county  commissioners  liable 
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for  defeetive  liicrl&'w^yB    that  it  would  keep  responsible  men  ont  of 
offie«^  on  aceoTint   of  tKe  onerone  bnrden  consequent  npon  soeh  hold- 
ing: Worden  ▼.  ^Witt,  4  Idaho,  404,  ante,  pw  70,  39  Pse.  U14  (tlia 
prindpal   ease).     Tbis    reasoning  does  not  meet  with  the  approTal 
of  the  Hew  ^ork.  eomt,  and    it  is  well  answered   in  the  following 
words:  "A.  fuztbev  argument  is  that  public  poliej  should  forbid  as 
to  hold  the  defendants   liable,  inasmuch  as  such  a  rule  of  liability 
would  drive   from    the    eonunon  council    persons    of    responsibilitj. 
We  cannot  give  much  weight  to  this  argument.    The  defendants  saj 
we  ougbt  to  be  allowed  to  accept  office  and  knowingly  to  neglect 
our  duties,  witbont   any  liability  to  those  whose  limbs  are  broken 
througb  OUT  negligenee^  because  no  responsible  persons  will  accept 
office  except   on  tbe   condition  that  they  may  neglect  their  duties 
with  impunity.     It  is  enough  to  say  in  reply  to  this  that  it  is  bet- 
ter to  have  irresponsible  officers  who  attend  to  their  duties  than  re> 
sponsible  officers  who  do  not'':  Piercy  v.  Averill,  37  Hun,  300. 

3.  Nidsanoes. — ^Where  the  council  of  a  nranicipal  corporation,  in 
the  exercise  of  their  police  power,  and  after  due  notice,  declare  a 
building  a  nuisance  and  tear  it  down,  they  are  not  individually  liable 
mtleos  acting  maliciously,  corruptly,  or  unlawfully:  Pmden  v.  Lovs, 
67  Ga.  190;  and  where  a  building  of  a  certain  kind  is  regularly  de- 
clared a  nuisance,  and  put>lic  officers  prevent  such  a  structure  going 
np,   they  incur  no  personal  liability:  Privett  v.  WhitakeTi  73  N.  GL 


b.  IdablUty  for  Judicial  Acta. 
1.  Dnttes  Xnvolvlng  DlaoretioiL — ^As  before  remarked,  for  the  mis- 
performance  and  nonperformance  of  ministerial  functions,  such  oA- 
eers  are  liable,  but  where  the  duty  imposed  is  in  its  nature  judicial, 
they  are  not  answerable:  Bochester  White  Lead  Co.  v.  City  of  Boches- 
tcr,  3  N.  T.  463,  53  Am.  Dec.  316;  and  where  judgment  or  discretion 
is  required  to  be  exercised  the  duty  is  judicial:  Daniels  v.  Hathaway, 
65  Vt.  247,  26  AtL  970,  and  they  are  answerable,  in  the  exercise  of 
such  discretion,  only  when  corruptly  or  maliciously  exercised:  Ed- 
wards V.  Ferguson,  73  Mo.  686;  Baker  v.  State,  27  Ind.  485;  Walker 
▼.  Hallock,  32  Ind.  239.  The  duties  imposed  on  a  school  committee, 
as  to  expelling  scholars  from  a  public  school  partakes  of  a  judicial 
character,  and  for  an  honest,  though  erroneous,  discharge,  they  are 
not  liable  in  a  suit  for  damages:  Donahoe  v.  Bichards,  38  Me.  370, 
61  Am.  Dec.  256.  So,  where  by  charter  city  officers  are  required  to 
award  contracts  to  the  lowest  responsible  bidder,  giving  adequate 
security,  it  is  a  judicial  duty  imposed,  and  it  was  held  that  such  offi- 
cers were  not  liable  to  an  individual  for  an  erroneous^  or  even  cor- 
rupt,  performance  of  such  duty:  East  Biver  Gaslight  Co.  ▼.  Donnelly, 
93  N.  Y.  557,  affirming  25  Hun,  614.  And  a  member  of  a  common 
council  cannot  be  held  to  respond  in  damages  for  refusing  to  approve 
a  liquor  bond,  as  the  exercise  of  judgment  is  required:  Pawlowski  r. 
Jenkfly  115  Mich.  275,  73  N.  W.  238.    In  Hannon  v.  Orizsard,  99  K. 
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C  161,  6  S.  E.  93,  it  was  held  that  the  duties  imposed  on  a  board 
of  county  commissioners  in  respect  to  the  induction  of  persons  to 
offices  to  which  they  had  been  elected  was  quasi  judicial,  and  no  er- 
roneous judgment,  if  honest,  could  make  them  liable.  Officers  and 
boards  charged  with  decisions,  quasi  judicial  in  their  nature,  are  enti> 
tied,  in  the  exercise  thereof,  to  the  same  immunity  as  judges:  Stata 
V.  Hastings,  37  Neb.  96,  55  N.  W.  774,  where  this  rule  was  applied 
to  a  board  of  public  lands  and  buildings. 

2.  LeglslatiTa  Functions. — ^Acts  done  by  such  boards  in  their  legia- 
lative  capacity  cannot  be  made  the  basis  of  a  suit  in  damages  by  aa 
individual;  and  the  motives  of  the  members  in  passing  an  ordinance 
cannot  be  subjected  to  judicial  inquiry:  Wimbish  v.  Hamilton,  47  Lia. 
Ann.  246,  16  South.  856;  Jones  ▼.  Loving,  55  Miss.  109,  30  Am.  Bep. 
508,  in  which  case  it  is  said:  ''Whenever  the  officers  of  a  municipal 
corporation  are  vested  with  legislative  powers,  they  hold  and  exercise 
them  for  the  public  good,  and  are  clothed  with  all  the  immunities  of 
government,  and  are  exempt  from  all  liability  for  their  mistaken  use: 
County  Commrs.  t.  Ducket,  20  Md.  469,  83  Am.  Dec  557;  Borough 
of  Freeport  y.  Marks,  59  Pa.  St.  253."  In  the  same  ease  it  is  held 
that  if  they  exceed  their  powers  their  acts  are  void,  and  if  anyone 
obeys  them,  it  is  his  own  folly,  for  which  the  courts  can  afford  hinr 
no  relief  by  awarding  damages  against  the  individuals  voting  for  the 
ordinance.  In  Southworth  v.  Flanders,  33  La.  Ann.  190,  it  is  set 
forth  as  the  general  rule  that  when  officers  of  a  municipal  corpora- 
tion, clothed  with  legi.9latlve  functions,  make  a  mistake  as  to  the  ex- 
tent of  their  powers  in  that  connection,  and  that  mistake  is  shared 
by  the  party  with  whom  they  contract,  who  has  an  equal  opportunity 
of  information  concerning  the  powers  delegated  to  them,  and  there 
is  nothing  in  the  proceedings  looking  to  personal  responsibility,  the 
officers  are  not  personally  liable  in  a  tort  action  for  usurping  author* 
ity,  which  caused  loss  or  damage  to  the  plaintiff. 

in.    Superintendents  of  Streets  and  Htghwaya. 

The  responsibility  of  keeping  highways  and  streets  in  good  repair 
often  rests  upon  an  officer  whose  sole  duty  it  is  to  attend  to  such  mat- 
ters.   Where  it  is  the  duty  of  a  superintendent  of  streets  to  attend 
to  the  repairing  of  sewers,  if  he  undertakes  to  make  any  he  must  do 
so  in  a  careful  and  skillful  manner,  and  is  liable  for  all  damage  re- 
sulting from  his  negligence;  and  the  fact  that  he  did  the  work  in  an 
official  capacity  does  not  relieve  him  from  liability  if  guilty  of  neg- 
ligence: Butler  ▼.  Ashworth,  102  Cal.  663,  36  Pac.  922.     Where,  how- 
ever, a  street  commissioner  is  duly  authorized  by  a  city  council  to 
construct  a  street  within  their  jurisdiction,  laid  out  by  their  action 
upon  a  petition  in  legal  form,  trespass  will  not  lie  against  him  for  so 
doing:  Gay  v.  Bradstreet,  49  Me.  580,  77  Am.  Dec.  272;  but  where 
such  officer  excavates  in  order  to  use  the  earth  in  other  parts  of  town^ 
and  in  so  doing  removes  the  lateral  support  of  adjacent  lands  to  their 
injury,  he  is  liable  to  the  owner  thereof    in  trespass:    Buskirk    t. 
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StrieUaad,  47  MicK  389,  11  N.  W.  210.    The  owner  of  a  lot  araesed 
for  the  eonstmction  of  a  sewer  brooght  an  action  against  a  enperin- 
teadent  of  streets  for  oifieial  negleet  in  aeeepting  a  sewer  not  eon- 
ttnieted  aceoTding  to  contract  and  speeifications.    He  was  allowed  to 
reeover  not  the  full  amount  paid  to  discharge  the  assessment  against 
bim,  where  the  sewer  was  not  wholly  Talneless,  bnt  only  his  propor- 
tion of  the  amoTunt  required  to  place  it  in  such  good  condition  aa  to 
comply  with  the  specifications:  Godsell  ▼.  Ashworth,  116  CaL  222,  46 
Pac  1066. 

In  fixing  new  grades,  the  snnreyor  of  highways  is  bound  to  exercise 
a  fair  discretion  haying  regard  to  public  convenience  and  private 
rights;  and  if  he  acts  recklessly  or  malicionslyy  thereby  causing  in- 
jnry  he  will  be  personally  liable  therefor:  Bounds  r.  Mumford,  2  B. 
L  154.  Persons  employed  by  a  town  to  make  repairs  in  a  highway 
which  cause  a  change  in  the  grade  are  not  liable  to  the  owner  of 
abutting  land  danraged  thereby,  if  they  act  within  the  scope  of  their 
authority,  under  vote  of  the  town,  which  itself  has  power  to  make 
such  repairs:  Proctor  ▼.  Stone,  158  Hass.  564,  33  K.  E.  704;  ScoyU  t. 
Geddings,  7  Ohio,  pt.  2,  211« 

XV.    Begistera  of  Deeds  and  Beeorders. 

a.  PaQnre  to  Becord  Instmineiits.— Begisters  of  deeds,  reeordersy 
and  like  officers,  are  ministerial  officers,  upon  the  faithful  perform- 
ance of  whose  duties  the  validity  of  tranef  ers  of  land  especially  de- 
pends, and  a  perusal  of  the  authorities  will  show  that  they  are  g^i- 
erally  held  to  strict  accountability  for  their  acts  and  omissions  in 
the  performance  of  their  official  duties. 

The  rule  is  universal  that  if  a  register  of  deeds  fail  to  record  an 
instrument,  and  by  his  omission  one  is  damaged,  he  is  liable  to  such 
person  for  all  the  injury  he  has  sustained  in  consequence  thereof: 
Perkins  v.  Adams,  46  Mass.  (5  Met.)  44;  HartweU  v.  Biley,  62  N.  T. 
Supp.  317,  47  App.  Div.  154;  State  v.  Grizzard,  117  N.  C.  105,  23  B. 
B.  93;  and  this  same  rule  applies  to  all  persons  who  nre  ex- officio  re- 
corders, as  a  town  clerk:  Welles  ▼.  Hutchinson,  2  Boot  (Conn.),  85; 
a  clerk  of  court:  Baker  ▼.  See,  49  La.  Ann.  874,  21  South.  58S;  or  a 
probate  judge:  Norton  v.  Kumpe,  121  Ala.  446,  25  Houch.  841.  Jn 
Luther  ▼.  Banks,  111  Ga.  374,  36  S.  E.  826,  it  was  held  that  the  duties 
imposed  on  the  clerk  of  a  superior  court  in  relation  to  the  recording 
of  mortgages  and  the  entries  of  cancellations  constitute^l  him  a  min- 
isterial officer,  although  the  performance  of  those  duties  required  to 
a  certain  extent  the  exercise  of  judgment  and  discretion;  and  as 
a  ministerial  officer,  liable  to  any  person  injured  by  reason  of  his 
failure  to  act,  as  well  as  for  improper  or  negligent  performance  of 
such  duties.  Of  course,  where  the  officer  records  the  conveyance  in 
a  wrong  book,  he  is  liable  for  the  ensuing  damage:  Watkins  v.  Wil- 
hoit  (CaL),  35  Pac  646;  and  likewise  where  a  mar^ual  release  of  a 
mortgage  is  made  opposite  lands  other  than  those  actually  release«1i 
liechanics'  Bldg.  Assn.  ▼.   Whitacre,  92  Ind,   547.    In  Bamsey  r. 
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Riley,  13  Ohio,  157,  a  suit  was  brought  against  a  recorder  for  record- 
ing a  forged  receipt  for  money  due  on  a  mortgage;  recovery  was  not 
allowed,  the  court  using  the  following  language:  "There  is  no  arer- 
ment  in  the  declaration  that  the  recorder  had  knowledge  that  such 
receipt  was  a  forgery,  or  in  any  way  acted  maliciously  or  corruptly. 
There  is,  therefore,  nothing  in  this  case  to  take  it  out  of  the  operr.- 
tion  of  the  ordinary  rule,  that  an  officer  acting  within  the  scope  of 
his  duty,  is  responsible  only  for  an  injury  resulting  from  a  corrupt 
motive.  It  is  the  duty  of  the  recorder  to  enter  of  record  all  deeds, 
mortgagee,  and  other  instruments  of  writing,  required  by  law  to  be 
recorded,  and  which  are  presented  to  him  for  that  purpose.  It  is  not 
his  duty  to  determine  the  validity  of  such  instruments  as  may  be  pre- 
0e(nted  for  record,  or  to  ascertain  whether  they  be  genuine  or  forged. 
But  even  if  it  were,  and  he  should  act  honestly  and  fairly,  according 
to  the  best  of  his  ability,  he  would  not  be  responsible.  Yet,  undoubt- 
edly, if  regardless  of  his  duty,  he  should  willfully  and  maliciously, 
with  full  knowledge,  enter  a  false  and  forged  instrument  upon  record, 
whereby  some  person  was  misled  and  injured,  he  would  be  responsi- 
ble.'* 

b.    Pallvra  to  Keep  Index. — Of  equal  importance  with  the  record- 
ing of  instruments  is  the  keeping  of  an  index  thereof,  as  without  it 
the  records  themselves  would  be  practically  useless;  and  a  defective 
or  incorrect  index  is  of  as  little  avail  as  none.    Therefore,  where  the 
recorder  fails  to  index  a  conveyance,  and  relying  upon  it,  a  party  is 
misled  to  his  injury,  he  may  recover  from  the  officer  for  his  nonper- 
formance: Gordon  v.  Stanley,  108  La.  182,  32  South.  531;  Bishop  v. 
Schneider,  46  Mo.  472,  2  Am.  Bep.  533;  Schell  v.  Stein,  76  Pa.  SK 
398,  18  Am.  Bep.  416;  Johnson  v.  Brice,  102  Wis.  676,  78  N.  W.  1086. 
Where  the  officer  kept  a  special  index  for  the  chattel  mortgage  rec- 
ord, and  failed  to  enter  a  mortgage  therein,  the  fact  that  he  also  kept 
a  file  index,  in  which  the  mortgage  was  entered,  will  not  excuse  him: 
Morton  v.  Smith  (Tex.  Civ.  App.),  44  S.  W.  683.     So  where  by  statute 
the  county  recorder  is  made  liable  to  the  person  injured  thereby  for 
failure  to  enter  a  recorded  mortgage  in  the  general  index,  until  after 
the  volume  in  which  he  is  engaged  in  recording  such  instruments  is 
completed,  he  is  not  relieved  from  liability,  although  he  has  recorded 
the  mortgage  in  the  appropriate  volume   and  indexed  it   therein: 
Boeder  v.  State,  98  Ind.  114.    Where,  under  a  statute,  a  register  of 
deeds  is  not  civUly  Uable  for  his  failure  to  keep  an  index,  unless  will- 
ful, if  inexcusable  and  gross  neglect  is  shown,  it  will  be  presumed 
that  he  acted  willfully,  though  a  deliberate  purpose  to  injure  cannot 
be  shown:  Maxwell  v.  Stuart,  99  Tenn.  409,  42  S.  W.  34.    An  Iowa 
statute  provides  that   all   instruments   filed  for  record   be   indexed 
'^ forthwith."    Under  that  statute  the  court  held  that  a  lapse  of  six- 
teen hours  between  the  filing  and  indexing  of  a  document  established 
a  prima  facie  case  of  negligence,  in  favor  of  one  injured  thereby; 
and  if  it  should  appear  that  it  could  have  been  indexed  during  regu- 
lar business  hours,  and  so  prevent  damage  to  the  plaintiff,  negligenes 
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18  eetabliriied:  First  Nat  Bank  ▼.  aemente,  87  Iowa,  642,  54  N.  W. 
197. 

e.  Searehlns  TtUea.— There  is  sometimes  imposed  upon  recorders 
the  duty  of  searching  titles  and  giving  certificates  in  relation  thero- 
to.  WhCTe,  in  a  certificate  of  mortgages  famished  by  him,  the  re- 
corder omits  to  set  forth  a  mortgage,  and  one  is  injured  thereby,  he 
i«  Uable:  Sanvinet  ▼.  Landreanx,  1  La.  Ann.  219;  Houseman  t.  Gir- 
ard  etc.  Assn.,  81  Pa.  St.  256;  but  in  Wood  ▼.  Buland,  10  Mo.  143, 
it  was  held  that  he  was  not  Uable  for  giving  a  false  certificate,  nn- 
less  it  was  fraudulently  given,  or  with  a  knowledge  of  its  falsity. 
The  register  of  deeds,  in  Van  Schaick  v.  Sigel,  58  How.  Pr.  (N.  Y.) 
211,  60  How.  Pr.  122,  was  held  answerable  for  all  errors  and  inaecura- 
ciea  made  in  a  search  of  title,  and  the  fact  that  the  party,  in  making 
requisition  at  the  register's  office,  designated  a  certain  clerk  whom 
he  desired  to  make  the  search,  did  not  render  such  clerk  his  agent, 
*o  as  to  release  the  register  from  liability,  it  being  a  mere  matter 
of  accommodation.  If  the  recorder  omits  a  mortgage  in  making  a 
March,  upon  the  assurance  that  it  should  be  aatisfied,  and  a  loss  re- 
sults, he  is  liable:  Peabody  etc.  Assn.  v.  Houseman,  89  Pa.  St.  261, 
33  Am.  Bep.  757.  Where  the  clerk  of  a  court  made  a  false  certificate 
ss  to  liens,  and  received  a  fee  of  twenty-five  cents  therefor,  he  er- 
roneously supposing  it  was  his  duty  to  make  such  certificate,  he  was 
held  not  liable  if  he  acted  fairly,  using  ordinary  care  and  judgment: 
Hallory  v.  Ferguson,  50  Kan.  685,  32  Pac.  410. 

d.    In  Whooe  Favor  Bight  of  Action  Accrues. — ^In  order  to  main- 
tain  an  action  against  a  recorder,  or  like  officer,  for  failure  to  keep 
ui  index,  it  must  appear  that  such  neglect  was  the  cau^e  of  the  in- 
jiuy:  Hunter  ▼.  Windsor,  24  Yt.  327;  and  it  furnishes  no  cause  of  ac- 
tion in  favor  of  one  who  never  examined  the  records,  and  whose  want 
\f  knowledge  respecting  them  was  not  attributable  to  such  defect  in 
^  index:  Lyman  v.  Edgerton,  29  Yt.  305,  70  Am.  Dec.  415.    See, 
*o,  CrewB  V.  Taylor,  56  Tex.  461.    For  neglect  in  making  a  search 
title,  in  general,  the  officer  is  liable  only  to  the  person  for  whom 
is  made,  and  so,  where  a  third  x>er8on  to  whom  he  owes  no  duty, 
'es  upon  it  to  his  injury,  he  cannot  recover:  Day  v.  Beynolds,  23 
1, 131;  not  even  though  he  be  the  assigns  or  alienee  of  the  party 
taring  the  search:  Houseman  v.  Girard  etc  Assn.,  81  Pa.  St.  256. 
Aiie  reasons  given  therefor  are  as  follows:  "The  officer  owes  a  single 
duty,  which  is  to  him  who  employs  him  to  search  and  certify.    If  a 
BOW  duty  to  another  arises,  it  must  be  because  of  a  new  demand 
uid  a   new  privity.    If  without  this  new  privity,  successive   lia- 
bilities   can    arise    to    others,    the    cause    of    action    necessarily 
clianges,   both  as  to  the  time  of  its  origin   and   the   measure  of 
the  loss;    and   thus    the   statutory   limitation    as    to    official    bonds 
irill  be  postponed  from  time  to  time,  and  a  variable  standard  of 
recovery  arises  with  each  succeeding  claimant  who  holds  the  cer- 
tificate.    This  is  not  only  harsh  and  unjust  to  the  officer,  whose  lia- 
bility is  thus  made  to  continue  onward  without  new  compensation^ 
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or  a  fresh  search.  A  fresh  search  may  reveal  the  omitted  enciuB- 
brance,  and  thus  give  the  officer  a  locus  poenitentiae,  as  well  as  anj 
equivalent  compensation  for  the  new  risk  to  be  assumed":  Siewersv. 
Commonwealth,  87  Pa.  St.  15.  In  that  case,  however,  the  oflicOT  re- 
affirmed the  correctness  of  a  search  previously  made  to  a  third  per- 
son, and  it  was  held  a  republication  and  renewal  of  the  eertificatSy 
so  that  he  became  liable  as  for  an  original  search. 

The  vendee  of  a  purchaser  at  a  sheriff's  sale,  though  expressly  sub- 
rogated to  all  the  rights  acquired  by  the  vendor  under  the  sale,  has 
no  right  of  action  against  the  recorder  of  mortgages  for  having  given 
an  imperfect  and  erroneous  certificate,  whereby  his  vendor  was  in- 
duced to  purchase  the  property  charged  with  an  encumbrance  not 
made  known  at  the  time  of  sale.  The  action  in  such  case  is  a  per- 
sonal one,  and  the  purchaser  at  the  sheriff's  sale  alone  can  maintain 
it,  as  it  is  not  in  the  nature  of  a  real  action,  following  the  land: 
Horano  v.  Shaw,  23  La.  Ann.  379.  See,  also,  Smith  v.  Moore,  9  Bob. 
(La.)  65.  The  right  of  action  which  the  plaintiff  in  a  judgment  has 
against  a  clerk  for  not  properly  indexing  a  judgment,  is  assignable; 
but  a  simple  assignment  of  the  judgment  does  not  carry  with  it  the 
right  of  action  for  failure  to  properly  index  it:  Bedmond  v.  Staton, 
116  N.  C.  140,  21  S.  E.  186.  Where  a  public  officer  knowingly  makes 
a  false  record,  and  a  person  is  injured  in  a  transaction,  by  reason 
of  the  fact  that  his  agent,  charged  with  the  whole  business  pertain- 
ing to  the  transaction,  is  deceived  by  the  record,  the  law  will,  in 
the  absence  of  evidence  to  the  contrary,  treat  the  principal  as  de- 
eeived,  and  allow  him  to  recover:  Perkins  v.  Evans,  61  Iowa,  35,  15 
N.  W.  584. 

Where  a  reje^er  of  deeds  issues  a  marriage  license  to  a  minor  with- 
out the  parent's  consent,  he  becomes  personally  liable  to  him  for  non- 
performance of  duty:  Holt  v.  McLean,  75  N.  C.  347;  and  an  aver- 
ment that  the  complainant  is  the  parent  of  the  child,  that  the  de- 
fendant was  the  officer  and  issued  a  license  to  his  child,  then  being 
a  minor,  without  the  parent's  consent,  states  a  good  cause  of  action: 
Hilboldt  V.  Garaker,  41  IlL  App.  595. 

Money  illegally  exacted  by  a  register  before  he  will  permit  an  in- 
spection of  the  index  to  the  records  in  his  charge  may  be  recovered 
back,  and  he  becomes  personally  responsible:  Townshend  v.  Byck- 
man,  2  E.  D.  Snzith  (N.  Y.),  224.  Under  an  Alabama  statute,  an  ac- 
tion against  a  probate  judge  for  charging  an  unlawful  fee  for  re- 
cording an  instrument  can  only  be  maintained  by  the  party  ag- 
grieved: Lee  V.  Lide,  111  Ala.  126,  20  South.  410. 

e.  Damages  Becoverable.— Where  an  officer  makes  a  false  certifi- 
cate as  to  the  nonexistence  of  Uens,  he  is  not  liable  if  no  damage 
arises:  United  States  etc  Pump  Co.  v.  LinvUle,  43  Kan.  455,  23  Pac 
597;  likewise  where  no  harm  results  from  a  failure  to  index  a  judg- 
ment: Darden  v.  Blount,  126  N.  C.  247,  35  S,  E.  479. 

A  recorder  is  liable  only  for  the  actual  danmge  caused  by  his  neg- 
lect, and  in  the  absence  of  any  showing  of  loss  atributable  thereto^ 


April,  1895.]  WoRDEN  V.  Witt.  89 

Bomiiial  dstmsLgeB  only  wiU  be  allowed;  wo  wliere  lie  reeeiTet  a  deed 
naernag  a  Hen  of  five  .hundred  dollan,  and  records  it  as  for  two 
bnodred,  unless  the  plaintiif  can  prore  that  he  cannot  collect  the 
full  amomit  of  the  lien  from  the  person  who  assumed  its  judgment, 
be  can  recover  no  more  than  nominal  damages:  State  t.  Dayis,  117 
Ind.  307,  20  N.  £.  159.  And  a  mortgagee  cannot  nrnintain  an  action 
against  sach  officer  for  the  mere  act  of  erroneonslj  erasing  a  mort- 
gage, where  no  attempt  is  made  to  enforce  it;  as  the  act  of  the  re> 
eorder  could  not  destroy  the  mortgage,  even  against  an  innocent  par- 
ebaser  who  had  bought  on  the  faith  of  a  certiilcate  of  there  being 
iu>  mortgage  on  the  property,  he  is  liable  to  the  mortgagee  only  for 
lach  damage  as  results  from  his  .recourse  against  the  mortgaged 
property  being  rendered  more  difficult  and  ezpenstye:  Macarty  r. 
Landreauz,  8  Bob.  (La.)  130.  The  loss  must  be  the  direct  conse- 
qaence  of  the  error.  Therefore,  where  an  owner  of  property  desires 
to  procure  a  loan  of  money  thereon,  and  in  a  search  of  the  title  a 
judgment  is  overlooked,  upon  which  the  premises  are  afterward  sold 
and  the  owner  compelled  to  pay  four  hundred  dollars  to  settle  the  mat- 
ter, the  recorder  is  not  liable  as  the  loss  is  due,  not  to  the  recorder's 
error,  but  to  the  nonpayment  of  the  judgment:  Kimball  v.  Connolly, 
2  Abb.  Dec  (N.  Y.>  504,  33  How.  Pr.  247.  Nor  is  he  responsible 
in  damages  to  a  purchaser  at  a  sheriff's  sale,  on  account  of  his  false 
certificate,  that  the  title  to  the  land  sold  was  in  the  defendant  in 
execution,  when  the  purchaser  ought  not  to  have  been  misled  by  the 
certificate,  and  when  his  own  chain  of  title  afforded  him  the  means 
of  knowin«r  that  he  held  previously  a  title  good  as  against  the  one 
iold:  Palfrey  ▼.  Marigny,  10  La.  Ann.  283. 

In  an  action  on  the  case  against  a  recorder  for  a  false  certificate 
of  search,  in  the  absence  of  fraud,  the  statute  of  limitations  begins 
to  nm  from  the  time  the  search  is  given,  and  not  when  the  damage 
arises;  and  the  fact  that  the  party  paying  for  the  search  did  not 
know  of  its  falsity  for  six  years  makes  no  difference,  as  the  cause 
of  action  is  the  issuing  of  the  false  certificate:  Owen  v.  Western  Sav. 
Pond,  97  Pa.  St.  47,  39  Am.  Bep.  794. 

V.    dsrks  of  Oovit,  Ooimty  Clerks   and  Prothonotaries. 

a.  Injury  and  Loss^ — Where  a  public  officer  fails  to  discharge  a 
duty  imposed  upon  him  by  statute,  while  it  may  not  vitiate  the  pro- 
ceedings as  to  third  persons,  it  will  nevertheless  render  him  liable 
to  any  person  injured  by  such  failure;  so,  where  the  clerk  of  a  court 
omits  to  make  out  the  docket  of  causes  as  required  by  law,  and  dam- 
age lesults^  he  most  be  held  responsible  therefor:  Brown  v.  Lester, 
21  Mis&  (13  Smedes  ft  M.)  392.  The  plaintiff,  of  course,  must  show 
that  his  loss  was  due  to  the  clerk's  neglect,  or  he  cannot  recover: 
S^mns  V.  Cutter  (Kan.),  59  Pac.  671;  Blossom  v.  Barry,  1  Lans. 
(N.  T.)  190.  See,  also,  Eslava  v.  Jones,  83  Ala.  139,  3  Am.  St.  Rep. 
m,  3  South.  317. 

h.  Failure  to  Enter,  or  Mistake  in  Entering  Judgment— Where, 
doe  to  the  clerk's  neglect,  a  judgment  is  not  entered,  and  a  person  is 
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injured  thereby,  he  is  answerable  to  him  in  damages:  Planters'  Bank 
v.  Conger,  20  Miss.  (12  Smedes  &  M.)  527;  Coyne  v.  Souther,  61  Pa. 
8t.  455.  So,  where  a  statute  provides  that  every  clerk  negleeting  to 
enter  judgment  ohaU  be  liabler  to  any  person  injured  by  such  neglect, 
this  gives  a  bona  fide  purchaser  of  real  estate,  against  which  a  judg- 
ment lien  existed,  but  which  the  clerk  failed  to  enter  on  the  judg- 
ment docket,  a  right  of  action  for  the  amount  lost:  Johnson  v. 
Schloesser,  146  Ind.  509,  5S  Am.  St.  Bep.  367,  45  K.  E.  702.  In  as- 
certaining the  amount  of  a  judgment,  a  clerk  or  prothonotary  acts 
in  an  official  capacity,  and  is  responsible  for  an  erroneous  entry  of 
the  same:  Saylor  v.  Comnronwealth  (Pa.),  5  AtL  227;  but  such  officer 
is  not  liable  for  entering  up  judgment  for  the  return  of  property  in 
a  replevin  suit,  upon  receipt  of  a  certificate  "plaintiff  nonsuit"  from 
the  court,  although  such  a  judgment  may  not  be  the  necessary  result 
of  a  nonsuit.  Hoeffner  v.  Stratton,  57  Me.  360,  in  which  case  it  is 
said:  "The  defendant's  pleadings  expressly  averred  that  the  prop- 
erty replevied  was  not  the  property  of  the  plaintiff.  The  burden  of 
proof  was,  therefore,  upon  the  plaintiff  to  prove  his  title.  Failing 
80  to  do,  he  must  necessarily  fail  in  his  suit.  Failing  in  his  suit  upon 
such  a  plea  and  such  an  issue,  the  defendant's  right  to  a  judgment 
for  damages,  and  for  costs,  and  for  a  return,  was  a  conclusion  of 
law,  and  rightfully  made  up  by  the  clerk  upon  receipt  of  the  certifl- 
eate  from  the  law  court." 

c.  FailoTd  to  Issoe  Execution,  or  liistake  Therein. — ^When  the 
^lerk  fails  to  issue  execution,  after  the  plaintiff  is  rightfully  entitled 
thereto,  and  injury  arises  from  his  nonfeasance,  as  the  insolvency  of 
the  defendant,  he  is  liable:  State  v.  Merritt,  65  N.  C.  558;  and  where 
he  refuses  to  issue  an  execution,  it  is  held  in  Gooch  v.  Gregory,  65 
N.  C.  142,  that  the  plaintiff  may  obtain  a  rule  on  the  clerk  as  an 
•officer  of  the  court  to  compel  him  to  perform  his  duty  or  be  attached 
for  contempt,  or  else  sue  him  on  his  bond.  Where,  however,  the 
allegations  of  a  bill  are  not  sufficient  to  justify  the  issuance  of  an 
attachment,  so  that  it  would  be  void  or  voidable  or  a  decree  based 
thereon  reversible,  so  that  there  could  be  no  valid  levy  thereunder, 
tlie  clerk,  for  failure  to  issue  the  writ,  is  liable  for  nominal  danr- 
ages  only,  as  it  would  not  have  been  authorized  by  law  and  be  of 
no  advantage  to  the  plaintiff:  Alston  v.  Sharp,  70  Tenn.  (2  Lea) 
■515.  In  that  case,  it  is  held  that  the  plaintiff  need  not  affirmatively 
prove  he  could  collect  his  debt,  where  wrongfully  deprived  of  mesne 
or  final  process,  as  is  the  English  rule,  but  that  such  facts  may  be 
shown  in  defense  by  the  officer,  for  ''in  such  cases,  publie  policy  fa* 
voring  active  performance  of  duty  would  be  best  subserved  by  re- 
<)uiring  the  officer  to  show,  that  notwithstanding  his  neglect  of  duty, 
the  plaintiff  was  not  injured,  thus  requiring  the  officer  to  be  respon- 
sible  for  his  negligence,  when  that  is  established,  unless  he  can  show 
no  damage  has  resulted  from  such  neglect." 

A  want  of  care  on  the  part  of  the  clerk  may  render  him  liable  to 
either   the   plaintiff   or   defendant   in   the   execution,   as  where   ha 
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wrongfnllj  issaes  execntion  under  which  the  propertj  of  a  partj  it 
•oldy  in  which  case  trespass  will  lie:  Coltratna  r.  McCain,  14  N.  C 
(3  Dev.)  308,  24  Am.  Dec  256,  or  whcwe  he  issues  the  writ  otherwise 
tliaa  as  provided  by  law,  as  not  requiring  the  certificate  f  ronr  the 
justice  before  whom  the  orif^inal  judgment  was  entered,  when  such 
if  the  law:  Frankem  ▼.  Trimble,  5  Pa.  St.  520.  On  the  other  hand, 
^ere  the  clerk  iasues  the  writ  for  too  small  an  amount,  he  is  liable 
for  the  diiFerenee  between  that  som  and  the  true  amount:  Bnssell  ▼• 
dsjton  3  Call  (Ya.),  41.  So,  where  the  judgment  note  contains  a 
waiver  of  exemption,  and  the  prothonotary,  in  issning  a  fieri  facias 
upon  the  judgment  entered  on  the  note  negleets  to  obsenre  such 
vsiTer  in  the  writ,  and  the  defendant  claims  the  exemption  and 
nothing  is  realized  on  execution,  the  oflicer  is  liable  for  the  loss,  it 
beiBg  his  duty  to  inspect  the  judgment  and  see  that  the  writ  con- 
forms thereto:  Wilson  ▼.  Arnold,  172  Pa.  St.  264,  33  AtL  552.  Where 
the  court  ^roneously  quashes  an  execution  because  of  a  mistake  of 
the  clerk  in  fixing  the  return  day,  the  latter  is  not  responsible  to 
another  defendant  in  the  execution,  a  surety,  for  loss  incurred  there- 
by,  because  the  principal  made  an  assignment  for  the  benefit  of  his 
creditors  before  the  issuance  of  the  second  execution,  and  the  surety 
had  to  pay:  €h>ode  ▼.  Miller,  78  Ky.  235. 

In  an  action  against  the  clerk  of  a  court  for  indorsing  on  an  exo- 
«Qtion  credits  to  the  plaintiff's  injury,  it  must  state  that  such  in- 
dorsemefuts  were  made  without  the  order  or  consent  of  the  plaintiff, 
er  it  is  bad:  Kunroe  t.  Webb,  4  Munf.  (Ya.)  73. 

d.  Loss  on  Appeal,  or  of  Bight  to  AppeaL— Where  an  appellant 
ioees  his  rigbt  of  appeal  through  the  failure  of  the  clerk  to  fumuh 
a  bill  of  exeeptions  within  the  prox>er  time,  the  clerk  must  re^>ond 
b  damages.  In  such  a  case,  the  complaint  should  state  facts  to 
show  that  the  judgment  would  have  been  reversed,  and  a  mere  state- 
ment of  belief  that  it  would,  is  bad:  Houston  ▼.  Wandelohr,  12  Kj, 
Law  Bep.  345,  14  8.  W.  345.  And  where  the  clerk  fails  to  copy  the 
letnm  of  the  sheriff  upon  the  summons,  whereby  the  judgment  is  re- 
versed and  the  party  loses  his  debt,  it  also  gives  a  right  of  action 
against  him:  Clark  v.  Wilcox,  31  Tex.  322.  As  to  the  damages  in 
sach  cases,  see  Baltimore  etc  B.  Co.  t.  Weedon,  78  Fed.  58.1,  24  C 
C  A.  240. 

s.  Taking  msgal  Fess^— Where  a  clerk  takes  fees  which  he  has 
ao  right  to  take,  they  may  be  recovered  back.  ''Whenever  a  pay* 
aient  made  in  ignorance  of  the  law  is  induced  by  the  fraud  or  impo- 
aition  of  the  other  party,  and  especially  if  the  parties  are  not  upon 
an  equal  footing,  an  action  to  recover  it  back  is  maintainable:  Sto- 
ver V.  Poole,  67  Me.  217;  SilUman  t.  Wing,  7  Hill,  159;  Bank  of 
United  States  ▼.  Daniel,  12  Pet  32.  This  court  has  declared  in 
Freeman  v.  Curtis,  51  Me.  140,  and  in  Jordan  t.  Stevens,  51  Me.  78^ 
that  when  one,  who  himself  knows  the  law,  and  knows  another  to 
be  ignorant  of  it,  takes  advantage  of*  his  ignorance,  it  may  be  re- 
garded as  fraud.    His  very  silence  may  be  fraudulent:  Downing  r. 
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Dearborn,  77  Me.  457,  1  AtL  407.  For  a  public  officer,  whose  tees^ 
hy  law,  are  to  be  paid  by  the  city,  and  are  paid  by  the  city  to  re- 
ceive fees  to  which  he  knows  he  is  not  entitled  and  which  he  know9 
are  being  paid  to  him  by  a  party  ignorant  of  the  law  who  would  not 
pay  it  if  he  did  know  the  law,  and  not  to  inform  him  that  he  wa» 
not  bound  to  pay,  is  fraudulent;  and  such  officer  should  restore  the 
money,  which  he  cannot  conscientiously  retain.  To  hold  otherwise 
would  be  a  reproach  to  the  law":  Marcotte  ▼.  Allen,  91  Me.  74, 
80  Atl.  346.  And  where  he  exacts  the  money  by  duress,  knowing  it 
to  be  illegal,  it  need  not  be  paid  under  protest  in  order  to  recover 
it  back:  Meok  v.  McClure,  49  Gal.  623.  A  statute  providing  that 
the  person  from  whom  a  public  officer  has  extorted  money  shall  have 
a  right  of  action  against  him  creates  a  personal  liability:  State  ▼• 
Bagby  (Ind.),  67  N.  E.  519;  but  where  he  asks  fees  for  twenty  railee, 
and  in  fact  travels  nineteen  miles,  if  it  is  not  shown  that  the  over- 
charge was  knowingly  made,  he  is  not  liable:  Weightman  v.  Jones^ 
73  Vt.  353,  50  Atl.  1101.  In  Cobbey  v.  JBurks,  11  Neb.  157,  38  Ant 
Bep.  364,  8  N.  W.  386,  it  was  held  that  mistake  or  ignorance  without 
corrupt  intent  wae  no  defense  to  an  action  for  a  penalty  given  by 
statute  for  taking  larger  fees  than  legally  allowed. 

A  motion  does  not  lie  against  the  clerk  of  a  court  on  behalf  of  the 
defendant  in  a  criminal  case  to  recover  costs  alleged  to  have  been 
illegally  collected  by  him,  where  the  defendants  voluntarily  paid  the 
costs  and  made  no  demand  for  their  return  till  the  clerk  had  paid 
them  into  the  public  treasury:  State  v.  Oden,  101  Tenn.  669,  49  8^ 
W.  750. 

The  questions  whether  errors  in  entering  up  fees  in  the  book  of 
the  clerk  was  intentional,  and  for  wrongfully  oppressing  the  plain- 
tiff and  extorting  money  from  hinr  are  for  the  jury:  Hurd  v.  Atkins^ 
1  Colo.  App.  449,  29  Pac.  528.  But  where  the  clerk  is  sued  for  over- 
taxing costs,  the  presumption  that  he  did  his  duty  in  that  matter 
is  overcome  by  a  judgment  of  the  circuit  court  retaxing  them:  State 
V.  Hollenbeck,  68  Mo.  App.  366.  Where  an  action  is  brought  under 
a  statute  for  taking  illegal  fees,  the  receipt  of  several  itema  of  ille- 
gal fees  from  the  same  person  as  one  transaction  constitutes  but  one 
cause  of  action:.  Lydick  v.  Palmquist,  31  Neb.  300,  47  N.  W.  918* 
Where  the  statute  allows  a  forfeiture  of  fifty  dollars  for  taking  ille- 
gal fees,  regardless  of  the  amount  paid,  it  is  not  unconstitutional r 
Graham  v.  Kibble,  9  Neb.  182,  2  N.  W.  455. 

.  f.  Sefusal  to  Pay  Out  Money.— If,  in  good  faith,  a  clerk  improp. 
erly  refuses  to  pay  out  money,  he  is  liable  therefor:  Logan  v.  Mc- 
Gahan,  102  Iowa,  241,  71  N.  W.  252.  And  where  he  received  a  fund 
from  his  predecessor  which  had  been  wrongfully  retained  in  the  lat- 
ter's  custody,  while  not  chargeable  with  his  disobedience,  he  is  still- 
liable  for  interest  on  the  fund  which  he  actually  received  after  tak- 
ing it  into  custody:  Baltimore  etc.  B.  Co.  v.  Gaulter,  165  111.  233,  4S 
N.  E.  256,  reversing  60  111.  App.  647.  If  a  clerk  withholds  part  of 
a  court  fund  to  which  he  is  not  entitled,  on  motion  of  the  partiee 
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who  are  entitled  thereto^  the  eonrt  may  require  him  to  aeeonnt,  mod 
this,  though  hiB  term  of  office  has  expired:  Baltimore  etc.  R.  Go.  t. 
Oanlter,  165  HL  233.  46  N.  E.  256. 

g.    ApproTlng  Bondi. 

1.  LiabiUty  for  Negligence^— The  act  of  a  clerk  in  passing  on  the 
sofEcienej  of  a  bond  is  not  judicial,  and  for  all  damage  occasioned 
hj  reason  of  his  approving  an  insufficient  bond,  he  is  liable:  Hub- 
bard ▼.  Switzer,  47  Iowa,  6S1.  In  approving  bonds  he  ia  required 
to  exercise  care  and  diligence,  such  as  an  ordinarily  careful  and  pru- 
dent man  exerdsea  in  transactions  of  like  importance,  and  if  he 
does  80,  is  not  liable:  Marshall,  Field  ft  Ck>.  v.  Wallace,  89  Iowa,  507, 
57  N.  W.  303;  even  if  the  security  eobsequently  proves  to  be  insuffi- 
cient: Brock  V.  Hopkins,  5  Neb.  231;  as  he  is  not  an  insurer  of  the 
bond:  Santee  Kiver  Co.  v.  Webster,  23  B.  L  599,  51  AtL  218.  .It 
cannot  be  held  as  a  matter  of  law,  however,  that  the  clerk  in  ap- 
proving the  bond,  was  required  to  do  nothing  more  than  demand  of 
the  surety  justification,  and  that  he  made  oral  statements  of  the 
value  of  his  real  estate,  and  the  amount  of  encumbrances  thereon, 
in  order  to  relieve  him  from  the  imputation  of  negligence:  Haverly 
V.  Mcaelland,  57  Iowa,  182,  10  N.  W.  342. 

Case  lies  against  the  clerk  for  wrongfully  approving  an  appeal 
bond  which  provides  a  penalty  less  than  that  prescribed  by  law: 
BiUings  V.  Lafferty,  31  HI  318.  In  Ward  v.  Buell,  18  Ind.  104,  -81 
Am.  Bee.  349,  the  officer  was  held  liable  for  the  deficiency  for  taking 
a  bond  for  a  less  amount  than  that  required,  the  bond  being  good  as 
to  the  amount  taken.  By  approving  the  security  on  an  appeal  bond 
which  omits  the  name  of  one  of  the  appellees,  and  sending  the  same 
to  the  appellate  court,  no  question  as  to  the  sufficiency  of  the  sure- 
ties arising,  the  clerk  does  not  become  liable  for  the  omission,  as 
he  can  only  approve  the  sufficiency  of  the  security  on  appeal,  and 
u  no  other  respect  is  its  sufficiency  left  to  his  determination;  if  the 
bond  is  insufficient,  the  clerk's  holding  it  to  be  good  does  not  make 
it  insufficient:  People  v.  Leaton,  121  HI.  666,  13  N.  E.  241. 

Where  it  is  for  the  court,  and  not  the  clerk,  to  approve  guardian- 
ship bonds  the  latter  is  not  liable  for  taking  and  recording  a  bond 
fiJed  by  the  guardian  without  surety:  Bono  v.  McCully,  66  Iowa,  730, 
^  N.  W.  530.  But  where  he  takes  one  person  as  security  on  an 
appeal  bond,  which  he  has  no  right  to  do,  and  the  probate  judge  di- 
rects him  to  issue  the  writ  as  prayed,  the  taking  of  the  bond  with 
but  one  person  as  surety  is  coram  non  judice,  and  affords  him  no 
protection:  Buckley  v.  Wilson,  56  Ala.  393.  Where  the  clerk  certi- 
fied that  the  person  whose  name  appeared  in  the  bond  as  surety  was 
worth  a  certain  specified  amount,  and  the  bond  was  accepted,  it  was 
held  that  the  clerk  did  not  certify  to  the  genuineness  of  the  surety 's 
signature,  and  if  it  was  forged  he  incurred  no  liability:  Bringolf  v. 
Bart,  44  Iowa,  184.  Where  the  bond  was  not  eonditioned  so  as  to 
<over  the  damages  sustained  by  the  plaintiflf,  the  fact  that  the  clerk 
took  insolvetnt  sureties  on  the  bond  furnishes  no  ground  of  action 
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if  such  damages  occurred:  Wade  ▼.  Miller,  104  Ala.  604,  16  Soath» 
517.  An  interesting  case  is  Williams  v.  Hart,  17  Ala.  102,  in  which 
the  defendant,  in  order  to  supersede  a  judgment  against  him,  tend- 
ered the  clerk  sufficient  security,  and  the  clerk  allowed  the  bond  to- 
be  signed  in  blank,  with  the  understanding  that  it  might  afterward 
be  filled  up.  Before  this  waa  done,  however,  the  sureties  revoked  the 
authority,  but  the  clerk,  acting  under  a  mistaken  idea  of  law,  never- 
theless filled  the  bond  up  and  certified  it  as  valid  to  the  supreme 
court,  which  affirmed  the  judgment  against  the  defendant.  The  sure- 
ties having  obtained  an  injunction  to  relieve  themselves  from  the 
judgment,  the  clerk  was  held  liable  to  the  plaintiff  for  the  amount  of 
the  original  judgment,  with  interest,  and  the  costs  attendant  upon 
the  chancery  suit,  instituted  to  test  the  legality  of  his  act  in  fillings 
out  the  bond.  For  clerk's  failure  to  collect  a  bond,  see  Watts  ▼.. 
Hobson,  6  Tex.  206. 

2.  Allegations. — The  fact  that  a  statute  requires  the  clerk  to  gi^e 
bonds  for  the  faithful  performance  of  his  duties  does  not  impair  the 
common-law  right  to  sue  him  in  an  action  on  the  case  for  negligence; 
so,  where  he  fails  to  take  security,  as  required  by  law,  he  is  respon- 
sible in  an  action  on  the  case  to  the  same  extent  as  the  security,  if 
taken,  would  have  been:  Pass  v.  Dibrell,  16  Tenn.  (8  Yerg.)  470* 
In  such  action  against  a  clerk  for  approving  defective  bond  on  ap- 
peal, an  averment  that  he  did  so  "contriving,  and  unlawfully  and 
unjustly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of 
the  benefit  of "  a  judgment  which  he  had  obtained  on  the  appeal,, 
is  a  sufficient  allegation  that  the  act  was  done  willfully  and  mali- 
ciously: Billings  V.  Lafferty,  31  111.  318.  And  where  he  is  sued  for 
taking  insufficient  security  for  costs  under  a  statute,  it  must  be  al- 
leged that  he  took  no  security,  or  that  he  took  insufficient  security^ 
knowing  it  to  be  such:  Wright  v.  Wheeler,  30  N.  C.  (8  Ired.)  184. 

h.    Defenses. 

!•  Negligence,  Sickness,  Ignorance. — The  carelessness  of  a  clerk 
will  not  avail  him  as  a  defense  for  failure  to  perform  a  duty  incimi- 
bent  upon  him,  and  it  is  no  excuse  that  he  has  misplaced  the  papera 
80  that  they  cannot  be  found  upon  a  reasonable  examination:  Bosen- 
thal  V.  Davenport,  38  Minn.  543,  38  N.  W.  618.  So,  where  he  ia 
sued  for  failure  to  issue  execution,  he  cannot  defend  on  the  ground 
that  the  papers  were  lost,  and  that  it  was  customary  to  pormlt  at- 
torneys to  take  the  records  from  the  office  and  he  was  powerJcss  to 
prevent  it;  his  duty  is  to  exercise  the  diligence  of  a  prudent  man  in 
the  safekeeping  of  valuable  papers:  McFarland  v.  Burton,  89  Ky.  294, 
12  Sw  W.  336.  Nor  is  sickness  of  the  clerk,  and  insufficiency  of  hia 
deputy  an  excuse  for  nonfeasance.  If  he  was  not  able  to  do  the- 
work  of  his  office  in  the  manner  and  within  the  time  required  by  law^ 
it  was  his  plain  duty  to  employ  conrpetent  help.  For  nonperform- 
ance of  official  duty  imposed  by  the  plain  provisions  of  a  statute 
within  a  reasonable  time  after  it  is  required  to  be  performed,  the 
law  knows  not,  and  will  not  tolerate  the  excuse  of  want  of  time  or 
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Ute  want  of  competent  assistanee,  when  aneh  dntj  maj  be  performed 
bj  a  deputy:  Bandol  v.  Garoutte.  78  Mo.  App.  609.  Wben  sned  for 
iikxDg  the  notes  of  insolvent  persons  for  land  sold  on  partition,  the 
faet  that  the  clerk  did  not  know  they  were  insolvent  is  no  ezcnse, 
as  it  was  his  dntj  to  inform  himself:  Dean  t.  Hale,  75  Tenn.  (7  Lea  ) 

2.  Oontzlbiitoxy  KegUgenoe.— Contributory  negligence  may  be  a 
good  defense  to  a  clerk  of  a  eonrt,  and  where  bnt  for  the  negligence 
of  the  party  complaining  the  injury  would  not  have  oeenrred,  the 
clerk  is  not  liable:  Parks  v.  Davis,  16  Iowa,  20.  So,  if  one  recovers 
judgment  and  the  clerk  prepares  the  writ,  but  it  is  not  called  for, 
and  in  the  meantime  another  party  obtains  a  writ  against  the  same 
person  which  is  served  first  and  thus  procures  priority,  and  the  debt 
b  lost  to  the  former,  the  clerk  is  not  liable:  Lick  v.  Madden,  36  CaL 
208,  95  Am.  Dee.  175.  Where,  however,  the  derk  fails  to  send  up 
papers,  as  is  his  duty,  and  a  loss  occurs,  he  cannot  claim  that  the  fail- 
ure of  the  party  to  whom  the  duty  was  owing  to  mandamus  the 
clerk  to  send  up  the  papers  was  such  negligence  as  to  prevent  a  re- 
eovery  for  his  default:  Collins  v.  McDaniel,  66  Ga.  203.  Nor  is  the 
faet  that  the  plaintiff  did  not  give  attention  to  the  clerk's  perform- 
ance of  his  daty  a  valid  excuse:  Baltimore  etc.  B.  Co.  v.  Weedon, 
78  Ped.  584,  24  C.  C.  A.  249. 

3.  Order  of  Court* — ^The  failure  on  the  part  of  a  clerk  to  perform 
his  duty  may  be  excused  by  the  act  of  the  court,  as  where  an  order 
granting  additional  time  is  made,  the  act  need  not  be  performed 
within  the  statutory  time:  Davidson  v.  Wiley,  31  Ala.  452.    So,  a 
iBAster  in  equity  is  not  amenable  to  a  suit  for  error  in  judgment  in 
taking  security  on  a  sale  of  property,  and  where  the  court  specifically 
instructs  him,  he  is  bound  to  pursue  the  instructions  strictly:  Fen- 
wicke  V.  Gibbes,  2  Desaus.  Eq.  (S.  C.)  620.    Where  the  clerk  makes 
ui  erroneous  order,  and  it  is  afterward  approved  by  the  judge,  he 
is  held  not  liable:  Commonwealth  v.  Thompson,  65  Ky.  (2  Bush)  550, 
where  the  rule  in  such  cases  is  stated  by  the  court  as  follows:  "It 
M6B18  to  us  that,  in  the  absence  of  fraud,  culpable  negligence,  or  will- 
^  wrong,  on  the  part  of  the  clerk,  thtf  orders  and  judgments  drawn 
by  him  although  erroneous  and  prejudicial  to  the  rights  of  parties, 
are,  when  approved  and  signed  by  the  court,  to  be  presumed  to  be 
the  acts  of  the  court  rather  than  the  clerk,  for  which,  for  obvious 
reasons,  and  on  well-settled  principles  no  right  of  action   exists." 
The  distinction*  is  made  in  Kinnison  v.  Carpenter,  72  Ky.  (0  Bush) 
599,  between  the  acts  of  a  clerk,  when  acting  under  direction  of  a 
judge,  and  those  which  he  is  required  to  perform  without  regard  to 
the  dictation  of  a  superior.    In  the  former  case,  as  where  it  is  his 
duty  to  draft  orders  for  the  transaction  of  court  business,  and  sub- 
i&it  thenr  to  him  for  his  approval,  he  will  be  presumed  to  have  acted 
under  the  sanction  of  the  judge,  and  be  not  liable,  except  where  he 
refases  to  discharge  his  duties  when  requested  by  the  judge,  or  fraud- 
ulently colludes  with  him;  in  the  latter  ease,  he  will  be  liable. 
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t  Ihdeziiig  Docomeiits.— Where  the  clerk  is  ez^ffiao  recorder,  or 
it  is  part  of  his  duty  to  keep  and  index  documents,  and  he  fails  or 
neglects  to  do  so,  for  his  liability  see  Begisters  of  Deed  and  Beeord- 
ers,  IV,  B,  herein. 

TI.    flOmiffs,  Oonstables,  and  nffiw^iiaif, 

a.  Importance  of  the  Office. — ^If  the  number  of  eases  upon  the  sub- 
ject is  any  criterion,  the  sheriff  is  by  far  the  most  important  minis- 
terial officer.  Execution  is,  of  course,  the  sole  end  of  every  actioh 
at  law,  and  it  is,  therefore,  but  natural  that  innumerable  questions' 
as  to  the  liability  of  sheriffs  should  have  arisen  in  dealing  therewith, 
he  being  the  only  officer  empowered  to  carry  it  into  effect.  This  is 
well  expressed  in  Jacobs  y.  McDonald,  8  Mo.  565,  where  it  is  said: 
''It  would  be  very  hard  if  a  person,  obliged  to  bring  a  snit»  should 
suffer  by  the  neglect  or  misconduct  of  those  employed  by  the  law 
to  perform  acts  which  can  be  done  by  them  alone." 

b.  Acting  Under  Process. — ^In  serving  ^^^rocess  it  may  be  laid  down 
as  the  law  that  if  the  writ  is  fair  upon  its  face,  and  no  want  of  ja- 
risdiction  exists,  the  officer  is  protected  for  acting  under  it:  Mer- 
chant  V.  Bothwell,  60  Mo.  App.  341;  O'Briant  v.  Wilkerson  (N.  C), 
30  S.  E.  126.  If,  however,  he  has  knowledge  of  the  want  of  juris- 
diction in  the  tribunal  issuing  it,  he  is  liable  for  executing  it: 
Sprague  v.  Birchard,  1  Wis.  457,  60  Am.  Dec.  393.  A  warrant  issued 
by  an  inferior  magistrate  must  show  upon  its  face  the  legal  an* 
thority  for  its  issuance:  Jacques  v.  Parks,  96  Me.  268,  52  Atl.  763; 
but  where  the  court  had  jurisdiction,  the  officer  need  not  examine 
into  the  validity  of  the  proceedings:  Lattin  v.  Smith,  1  IlL  (Breese) 
361.  In  Brichman  ▼.  Boss,  67  Cal.  601,  8  Pac.  316,  the  rule  is  laid 
down  in  the  following  words:  ''Ministerial  officers  are  presumed  to 
know  the  law,  and  are  bound  at  their  peril  to  know  the  general  ju- 
risdiction of  the  courts,  whose  process  they  are  called  upon  to  en- 
force, and  if  they  execute  process  which  the  court  has  no  jurisdic- 
tion to  issue,  they  are  liable:  Freeman  on  Executions,  sec.  100. 
If,  however,  a  writ  is  issued  by  the  proper  officer,  in  due  form,  in  a 
case  where  he  has  jurisdiction  and  authority  to  exercise  jurisdiction 
over  the  subject  matter  of  the  writ,  and  there  is  nothing  on  the  face 
of  the  writ  showing  it  to  be  illegal,  the  officer  to  whom  it  is  directed, 
and  whose  duty  it  is  to  execute  it,  may  do  so,  and  justify  his 
acts  thereunder  by  producing  the  writ,  although  from  some  cause 
not  apparent  on  the  face  of  the  writ,  the  whole  proceeding  is  irreg- 
ular or  void:  Freeman  on  Executions,  sec.  101,  and  isases  cited.  The 
rule  is  the  same  in  case  of  process  issuing  out  of  courts  of  limited 

jurisdiction.'* 

c    Failure  to  Levy, 

1.  Liability  Therefor. — ^It  is  universally  held  that  where  the  sher- 
iff without  any  excuse,  fails  to  levy  upon  the  goods  of  the  defend- 
ant, he  is  responsible  in  damages:  State  v.  Sandlin,  44  Ind.  504;  Cox 
V.  Currier,  62  Iowa,  551,  17  N.  W.  767;  Emanuel  ▼.  Cocke,  6  Dana 
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fKj.),  212;  Commonwealth  ▼.  Beglej,  23  Ky.  Law  Bep.  1985,  96  a  W. 
75I,- Piatt  v.  Sherry,  7  ^Wend.  236;  O'Baimon  v.  Sannderiy  24  Ormtt. 
fT«.)  138;  Bonald   ▼.    Bentley,    4  Hen,  ft  M.  (Va.)  461. 

2.  Detauiea. — ^It  is  held  in  Commonwealth  ▼.  O'CuU,  7  J.  J.  ICanh 
CKt.)  U9j  23  Am.  Dee.  393,  that  thfi  officer  mnat  obey  imignlar  pro- 
cess, and  its  irregularity  is  no  bar  for  a  failnre  to  do  so,  but  may 
l:e  ^iren  in  mitigation  ot  damages.  Where,  howerer,  the  writ  ia  not 
'Void  upon  its  face,  but  is  so  in  fact,  as  where  the  eoort  has  no  jnria- 
^etioB,  or  the  judgment  is  ▼old,  he  is  exeosed  from  levying:  New- 
tmg  T.  Munshower,  29  Ohio  St.  617,  23  Am.  Bep.  760;  Hill  t.  Wait, 
S  Yt  124.  Nor  is  he  liable  for  not  executing  a  fieri  facias  which 
lias  been  stayed  by  order  of  the  jndge:  Commonwealth  t.  Kagee,  8 
Pa.  St  240,  44  Am.  X>ec.  509.  Where  the  execution  issned  npon  a 
Tecognizanee,  and  the  former  misrecited  the  latter  both  as  to  amount 
and  time  of  entering  into  it,  the  officer  was  held  not  liable  for  fail- 
ing to  serve  it:  Albee  w.  ^Ward,  8  Mass.  79.  It  is  a  good  defense  to 
proTe  paramount  title  to  the  goods  in  another:  Dobbs  v.  Jnstiees  ete., 
17  6a.  624;  and  the  mere  fact  of  his  levying  on  the  property  as  de- 
fendant's does  not  estop  him  from  denying  that  it  is  his,  as  his  re- 
turn ia  only  prima  facie  against  him:  Cassell  v.  Williams,  12  IlL  387. 
In  Stale  ▼.  "Neff,  74  Ind.  146,  it  was  held  that  the  insolvency  of  the 
defendant  was  a  bar  to  the  action  for  failure  to  levy. 

In  T>eTby  Bank  v.  I*andon,  2    Ck)nn.  417,  the  creditor    agreed  to 
suspend  collection   of   the  money  on  execution  for  a  specified  tims^ 
but  before  the  expiration  thereof,  he  gave  the  writ  into  the  hands 
of  the  aherifE,  who  neglected  to  levy;  when  sued,  he  set  up  the  agree- 
ment, hut  it  was  held  a  bad  defense:  See,  also,  Kye  t.  Kellam,  19 
Vt.  548.    Nor  is  it  a  defense  that  the  officer  was  told  by  the  agent 
of    the  original    plaintiff  that    the  matter  was    settled  where    the 
record  showed  the  writ  to  have  been  assigned  to  another:  Gregory 
V.   'Waters,  19  Ga.  71.    He  is  not  excused  because  the  eorporation 
holding  the  money  refused  to  deliver  it  to  him,  and  he  eonld  not 
take   manual   possession   of  5t:  Howe  v.  White,  49   GaL   658.    Nor 
where  he  thought  that  the  property  would  not  pay  the  expenses 
of   sale:  In  re  Howry,  12  Wis.  52.    And  the  fact  that  he  was  in- 
formed   that  the  property    in  the  defendant's  possession    was  not 
his    is  no  excuse;  and  if  he  wishes  to  set  up  that  it  was  not  sub- 
ject to   levy,  the  burden  is  on  him:  People  t.  Palmer,  46  IlL  898, 
95   Am.  Dee.  418.    If  the  sheriff  fails  to  execute  a  capias  ad  satis- 
faciendum, it  is  no  defense  that  the  defendant  therein  had  already 
been  arrested  under  another,  and  had  given  a  bond  for  his  appear- 
ance to  take  the  benefit  of  the  honest  debtois'  act:  Porter  v.  Pierce, 
19  Qa.  268.    And  where  he  holds  several  writs  against  the  same  do* 
fendanty  the  fact  that  a  claim  is  interposed  against  one  of  them 
does  not  relieve  him  from  liability  for  not  proceeding  with  the  re- 
mainder: Brown  v.  MeCrary,  30  Ga.  878.    The  refusal  of  an  Indian 
agent   to  consent  to  the  entry  by  a  sheriff  on  the  reservation  to 
Icrry    execution  on  the  property  of  one  not  an  Indian  does  not  ax- 
Am.  St.  Bep.,   YoL  95—7 
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ense  the  alieriff  from  making  the  levy;  nor  the  advice  of  the  United 
States  district  attorney  that  he  had  no  right  to  enter:  Stiff  v.  Mc- 
Laughlin, 19  Mont.  300,  48  Pac.  232.  The  sheriff  cannot  defend 
on  the  ground  that  he  had  no  knowledge  of  the  debtor's  having  any 
property,  and  that  the  plaintiff  did  not  point  out  such  property  to 
him:  Hargrave  v.  Penrod,  1  111.  401,  12  Am.  Dec.  201;  but  where 
the  sheriff  applies  to  the  plaintiff's  attorney  for  information  as  to 
the  defendant's  effects,  and  he  has  knowledge  thereof  but  with- 
holde  it  from  the  officer,  the  latter  is  exonerated  for  his  failure  to 
levy:  Batte  v.  Chandler,  53  Tex.  613.  Sickness  of  the  officer  is  no 
excuse:  Freudenstein  v.  McNeir,  81  HI.  208. 

When  sued  for  failure  to  make  money  on  execution  the  officer 
ean  excuse  himself  by  showing  that  the  defendant  had  no  property 
out  of  which  the  money  could  rightfully  be  made:  Maeon  v.  Watts» 
7  Ala.  703;  Bowman  v.  Cornell,  39  Barb.  69;  or  that  after  execution 
he  was  perpetually  enjoined,  although  the  writ  was  in  his  hands 
several  years  before  the  decree  was  made,  the  judgment  thus  be- 
eoming  inoperative  and  the  same  as  If  never  existing:  HcCaJl  v. 
McBae,  10  Ala.  313.  But  it  is  no  excuse  for  the  sheriff  to  aver 
that  the  defendants  notified  him  of  their  intention  to  file  a  bill  for 
an  injunction  against  the  execution:  Dawson  v.  Merchants'  Bank, 
30  €ki.  664.  Press  of  business  is  not  a  good  defense:  Hallett  t. 
Lee,  3  Ala.  28;  but  contributory  negligence  on  the  part  of  the 
plaintiff  will  allow  a  recovery  only  for  such  damage  as  was  sus- 
tained on  account  of  the  sheriff's  negligence  alone:  Palmer  v.  Gal- 
lup, 16  Conn.  555. 

Where  the  officer,  who  has  returned  an  attachment  of  cattle  and 
delivered  them  to  a  third  person  for  safekeeping,  is  sued  for  neg- 
lect in  not  procuring  satisfaction  of  execution,  he  cannot  show, 
either  in  bar  of  the  action  or  in  mitigation  of  damages,  that  the 
expense  of  keeping  the  cattle  between  the  attachment  and  execu- 
tion would  have  exceeded  the  value  of  the  cattle:  Tyler  v.  Ulmer, 
12  Masa  162.  Where  the  execution  remains  in  the  hands  of  the 
sheriff  unexecuted,  until  he  is  rejected,  it  becomes  his  duty  to  ex- 
ecute the  writ  and  make  the  return,  and  for  a  failure  to  do  so  he 
is  liable:  State  v.  Boberts,  12  N.  J.  L.  114,  21  Am.  Dec.  62. 

As  to  the  effect  of  the  giving  or  refusal  of  indemnity  upon  the 
sheriff's  liability  for  failing  to  act,  see  Indemnity,  YI,  e,  1,  herein. 

8.  Diligence  Bequired  in  Executing  ProcesB. — ^In  executing  procese 
a  sheriff  need  only  make  reasonable  efforts,  and  is  not  bound  to  the 
utmost  diligence:  Commonwealth  v.  Gill,  14  B.  Hon.  (Ky.)  20;  that 
is,  such  skill  and  diligence  as  a  reasonable  man  would  exercise: 
Crosby  v.  Hungerford,  59  Iowa,  712.  What  reasonable  diligence  is 
depends  upon  the  particular  facts  of  each  ease,  and  he  need  not  start 
on  the  instant  he  receives  process,  without  regard  to  anything  else: 
Whitney  v.  Butterfield,  13  Cal.  335,  73  Am.  Dec.  384.  "Without 
delay"  and  "immediately"  in  this  conneption  mean  using  all 
reasonable  endeavors  seasonably  to  execute  it;  and  where  a  half» 
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Wfidaj  Itw  relieves   an   officer   from  the  dntj  of  keeping  Us  offlee 

^  on  laeh  days,  it   does   liot  relieve  him  from  the  obligmtion  of 

pafondag  any  official    duties   which  may  be  discharged  outside  of 

^  offi«e:  Dailey  ▼.  :FeifttoiL,  62  N.  Y.  Supp.  337,  47  App.  0iv.  413. 

■^t  is  a  reaaoaable   time  for  the  purpose  of  executing  process  is 

^  question  for   tl&e  JTiry:   State  t.  Oemmill,  1  Honst.  (DeL)  9;  bat 

Hers  no  dDi^ace  ia  slioiini  the  court  need  giro  no  instractions  on 

(he  point:  Henry  v.   Commonwealth,  107  Pa.  St  361. 

If  ordinary  diligence  is  used  in  searching  for  property  to  lery  on, 
a  return  of  noUa  Y>oi&a   does  not  render  the  officer  liable:  Barnes  t. 
Thompson,  2    Swsua    (Tenn.),  313;  and  the  mere  fact    that  the  de- 
'feadant  had  property    does  Bot  make  him  responsible  in  damages: 
¥iaher  t.  Gordon,  &  Mo.  386;  but  where  he  returns  nulla  bona  apoB 
a  mere  general  report  that  the  debtor  had  no  property,  and  it  turns 
out  that  he  had,  this   is  no  diligence;^  Parks  v.  Alszander,  7  Ired. 
CH.  C)  ^2.     The  presumption  of  diligence  on  the  part  of  a  sheriff 
in  respect  to  a  fieri  facias  will  not  be  overcome  by  proof  that  the 
defendant    had  real    property  which    might  hare   been  levied  on, 
where  his  title  is  not  of  record  and  there  is  nothing  to  show  he  was 
in  actual  possession,   or  that  reasonable  diligence  would  have  dis- 
closed such  ownership:  Force  ▼.  Gardner,  43  K.  J.  L.  417;  nor  is  he 
hound  to  search  the  records:  Start  ▼.  Sherwin,  1  Pick.  (Mass.)  521; 
Bacon  ▼.  Ijeonard^  4  Pick.  277.    Where  a  sheriif  knew  that  a  de- 
fendant against  whom  he  had  a  writ  would  be  at  a  particular  place 
on  a    certain  day   on  his   way  out  of   the  state^  and  he   shows  no 
reason  for  not  going  there,  it  is  negligence:  Jenkins  t.  Troutman, 
7  Jones  (K.  O.)  169,  75  Am.  Dee.  459. 

<4.  Measure  of  Damageai — ^The  measure  of  damages  for  failure  to 
exeeate  process  is  the  actual  injury  or  loss  sustained  by  reasoa 
tbereof,  and  not  necessarily  the  amount  of  the  debt,  and  no  more 
cam  l>e  recorered  from  the  officer  than  would  have  been  realised  if 
he  liad  done  his  duty:  Palmer  v.  (}allup,  16  Conn.  555;  Wakefield 
▼.  Ifoore,  65  €ku  268;  Commonwealth  v.  Lightfoot,  7  B.  Mon.  (Ky.) 
2SI8;  Arnold  v.  Commonwealth,  8  B,  Hon.  109;  Marshall  v.  Simpson, 
13   Xdu  Ann.  437. 

¥V>r  failure  to  levy,  prima  facia  the  damage  is  the  amount  of  the 
judgment,  interest,  and  costs;  but  the  officer  may  show  that  a  less 
smn  only  could  have  been  realised  by  levy:  Bobinson  v.  Schmidt, 
48  Tez.  13;  and  where  the  property  was  of  no  value,  this  will  al- 
low only  nominal  damages:  State  v.  Emmons,  09  Ind.  452.  The 
sheriff  may  show  that  the  plaintiff  in  execution  has  been  paid  since 
judgment  monej  not  credited  thereon,  thus  showing  less  injury  to 
the  pisuntiif:  Wheeler  v.  Thomas,  57  Oa.  161;  and  he  may  show  de< 
fondant's  insolvency,  and  that  therefore  nothing  could  be  realised, 
bnt  in  such  case  the  burden  is  upon  the  officer:  Murphy  v.  Trout* 
nan,  50  K.  €•  (5  Jones)  379;  Jenkins  v.  Troutmaa,  7  Jones,  169^ 
75  Am.  Bee.  459.  He  may  also  set  up  that  the  property  to  be  levied 
ea  was  exempt:  WiDdns  t.  American    ete.  Co.,  106  Ga.  182,  32  & 
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^  E.  135;  or  that  it  belonged  to  someone  else  and  so  no  damage  ac- 
crued to  the  plaintiflP:  Cowart  ▼.  Dunbar,  56  Ga.  417.  In  Gilbert 
▼.  Gallup,  76  111.  A  pp.  526,  the  measure  of  damage  for  failure  to  levy 
on  property  is  held  to  be  the  amount  which  it  would  have  brought 
if  publicly  sold  to  the  highest  bidder;  but  the  Vermont  court  holdli 
that  such  an  uncertain  fluctuating  price  ought  not  to  be  the  measure^ 
but  its  cash  value:  Wetherby  v.  Foster,  5  Vt.  136. 

While  the  officer  may  show  the  insolvency  of  the  defendant  in  ex- 
ecution, he  cannot  show  that  he  is  still  solvent:  Tyler  v.  TTlmer,  12 
Mass.  163,  in  which  case  the  court  clearly  sets  forth  the  reasons 
for  not  allowing  it  in   the  following  language:  "Indeed,  it  wonid 
be  extremely  mischievous  to  permit  an  officer  to  excuse  himself,  or 
even   to  alleviate   the   damages  consequent  upon   a  willful  neglect 
of  duty,  by  showing  that  the  creditor  may  still,  by  a  new  process, 
or  by  a  new  execution,  obtain  satisfaction  of  his  debt.    The  very 
fact,  attempted  to  be  used  in  mitigation   of   damages,  aggravates 
the  misconduct  of  the  officer.    For,  if  the  debtor  is  able  to  pay,  ha 
ought  noty  under  any  pretext,  to  return  the  execution  unsatisfied* 
But,  if  he  chooses  not  to  levy  upon  the  property  attached,  he  should 
in  such  case,  obtain   the  money    of  the  debtor,  and  pay  it  over  to 
the  creditor.    Were  he  allowed  to  neglect  his  duty,  and  then  justify 
himself,  in  whole  or  in  party^by  proving  the  debtor  able  to  pay,  a 
wide  door  would  be  opened  to  collusive  practices  between  officers 
and  debtors,  and  an    execution,  instead    of  being    flnis  et  fraetns 
legis,  would  be  but  a  troublesome  and  expensive  formality.'' 

While  the  officer  may  reduce  the  damages  by  showing  that  the 
defendant  has  no  property:  Humphrey  v.  Hathom,  24  Barb.  27S; 
he  cannot  introduce  evidence  that  property  in  his  possession  was 
said  not  to  be  his,  as  being  hearsay:  Bobertson  v.  Beavers,  8  Port. 
(Ala.)  385. 

6.  Pleadings. — To  maintain  an  action  against  a  sheriff  for  failure 
to  levy  execution,  it  must  be  shown  that  he  had  knowledge  of  prop- 
erty owned  by  the  execution  debtor  subject  to  execution,  and  on 
which  he  could  make  a  levy,  or  knowledge  of  such  facts  as  should 
cause  him  to  make  exertions  to  find  the  property:  Taylor  v.  Wimer, 
30  Mo.  126;  and  when  he  is  sued  for  not  making  money  on  execution, 
it  is  necessary  to  prove  that  the  execution  was  placed  in  his  hand, 
and  while  in  his  hands  he  had  been  requested  to  make  the  levy 
when  in  his  power  to  do  so,  and  he  failed  to  do  so:  Lyendecker  v. 
Martin,  36  Tex.  28*7.  A  complaint  for  failure  to  levy  within  tha 
time  required  by  statute,  which  does  not  allege  that  the  sheriff  was 
not  otherwise  directed  by  the  plaintiff  or  his  agent,  is  insufficient: 
State  V.  Emmons,  88  Ind.  279.  Where  the  officer  is  directed  to  levy 
on  the  goods  of  the  defendant,  but  commits  the  debtor  to  prison  in- 
stead, trespass  on  the  case  will  He:  Piatt  v.  Sherry,  7  Wend.  236. 

The  statute  of  linritations  commences  to  run  when  the  sheriff 
neglects  his  duty  and  fails  to  make  the  proper  levy:  Hall  y.  Tom- 
linson,  5  Yt.  228.    An  officer  sued  for  failure  to  seize  property  eaa- 
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«ot  show  tb.at  the  property  was  in  the  possesrion  of  mnothor  offieer 
tj  Tirtoe  of  another  ^w^rit,  under  the  general  issae:  BeiUy  y.  Lewis, 
<Tex.  CiT.  App.) ,  47  S.  ^W.  552. 

i   Faflnre  to  Sen. — ^A  failure  to  sell  after  levy  is  as  mneli  a  breach 
«t  official  duty  as  nei^leeting  to  levy,  and  renders  the  officer  Uabls: 
Tilkine  ▼.  American,    etc.  Co.,  106  QtL  182,  32  &  E.  135.    A  sheriff 
is  bound  to  qell  ^with  reasonable  diligence,  and  may  not  put  off  till 
the  last  day  aUotred  l>y  the  mrit,  if  the  plaintiif  is  injured  by  sach 
delay:  Janvier  ▼.  handover,  3  Harr.  (DeL)  29.    So  where  the  prop- 
erty was  levied  on,  l>at  the  officer  neglected  to  sell  for  six  months 
lad  then  the   defendant   obtained  an  injunction  and  prevented  the 
eoUeetion  of  the  ^writ,  the  officer  was  held  liable  and  not  allowed 
to  plead  the  injunction    as  an  excuse:  Neal    t.  Price,  11    Ga.  297. 
'Where  a  sheriil  seized  goods  under  a  fieri  facias,  and  then  another 
such  writ  against  the  eame  defendant  came  to  his  handf,  the  bars 
reception  of  the  latter  was  held  to  operate  as  a  constructive  levy 
upon  the  property  seized  upon  the  former,  so  as  to  render  the  eheriiff 
hable  for  not  selling    the  goods  thereunder    if  the  first  levy  were 
withdrawn:  Van  Winkle  t.  Udall,  1  Hill  (N.  Y.),  559.    For  failure 
to  sen,  the  measure  of  damages  is  the  actual  injury  sustained:  Bran« 
non  ▼.  Barnes,  111  Ga.  850,  36  a  £.  689. 

A  sheriff  is  bound  to  exercise  reasonable  care  and  judgment  in 
the  manner  of  his  sales,  so  that  the  property  levied  on  may  be  sold 
to  the  best  advantage;  if  there  is  a  failure  of  bidders,  or  circum- 
stsuiees  are  ench  that  the  price  will  be  inadequate,  he  should  ad* 
joam  the  sale;  his  discretion  in  the  matter  of  sale  should  be  liber- 
ally construed  in  the  absence  of  bad  faith,  yet  he  should  be  held 
leuponaihle  for  clearly  neelecting  the  proper  exercise  of  it:  Todd 
V.  Soag^land,  36  N.  J.  L.  352.  In  the  absence  of  directions  from  ths 
pliuntiff,  the  sheriff  may  sell  the  goods  at  public  auction,  and  if 
there  is  no  fraud  nor  neglect,  he  is  not  answerable  although  the 
goods  brought  an  inadequate  price:  Lynch  t.  Commonwealth,  6 
'Wsitts    (Pft.),  495,  31  Am.  Dee.  490. 

e.     I>elay  In  Levying.— It  is  the  sheriff's  duty  to  serve  writs  st 

the   earliest    practical  moment,  and  for    all  the  damage    his  delay 

eanses  he  must  answer:  Barnard  v.  Ward,  9  Mass.  269;  and  it  will 

not  avail  the  officer  as  a  plea  that  he  was  ignorant  of  any  danger 

la  delaying  the  execution  of  the  writ:  Chapman  t.  Thomburg,   17 

GaL  S7,  76  Anr.  Dec.  571;  nor  is  it  a  justification  to  an  officer  for 

neglecting  to  execute  process  that  there  are  formal  defects  in  tho 

process,  not  rendering  it  void,  though  sufficient  to  cause  it  to  bs 

quashed  or  set  aside  on  proper  motion,  by  the  party  affected  by  it: 

Chase  v.  Plymouth,  20  Yt.  469,  50  Am.  Dec.  52, 

Where  the  sheriff  is  directed  to  levy  on  goods  for  a  certain  month, 
and  he  postpones  it  to  a  later  month  so  that  the  defendant  may 
get  time  to  i?et  an  injunction,  he  is  liable  if  injury  results:  Hunter 
V.  Phillips,  56  Ghu  634;  so  where  he  delays  the  levy  for  six  months, 
«nd  the  defendant  dies,  and  his  widow's  dower  right  intervenes,  hs 
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is  liable:  French  ▼.  Kenrp,  64  Ga.  749.  A  failure  to  act  from 
October  7th  to  November  let,  no  reason  being  assigned  for  the  delay, 
is  actionable:  Lindsay  v.  Armfield,  3  Hawks  (N.  0.),  548,  14  Am. 
Dee.  603;  as  is  also  a  delay  of  five  days  in  serving  the  writ,  where 
the  defenoant  disposes  of  his  property  at  the  end  of  that  time:  El- 
more V.  HiU,  51  Wis.  365,  8  N.  W.  240.  A  faUure  to  eacecute  a 
fieri  facias  for  eight  days,  the  officer  living  within  ten  miles  of  the 
debtor,  is  such  a  want  of  diligence  as  to  make  the*  officer  liable: 
Hearn  v.  Parker,  52  N.  C.  (7  Jones)  150. 

f.  Excessive  Levy. — ^While  an  excessive  levy  does  not  vitiate  the 
title  of  the  officer  to  the  property  levied  on:  Brown  v.  Allen,  3  Head 
(Tenn.),  429;  where  the  officer  willfully  makes  an  excessive  levy,  it 
is  as  flagrant  a  wrong  as  levying  on  the  excess  without  any  process 
at  all:  Hillard  v.  Wilson,  65  Tex.  286;  and  trespass  on  the  case  will 
also  lie:  Dezell  v.  Odell,  3  Hill  (N.  Y.),  215,  38  Am.  Dec.  628.  As 
to  remedy  by  motion  see  Gampan  v.  Godfrey,  18  Mich.  27,  100  Am- 
Doc.  133. 

The  true  rule  as  to  making  a  levy  is  well  expressed  in  Dewitt  t. 
Oppenheimer,  61  Tex.  103,  as  follows:  "The  process  in  his  hands 
being  designed  as  a  security  for  the  plaintiff's  debt,  and  not  as  an  in- 
strument of  oppression  to  the  debtor,  he  should  on  the  one  hand 
avoid  making  an  insufficient  levy,  and  on  the  other  avoid  making 
an  excessive  one;  that  in  determining  what  should  be  a  sufficient 
levy,  so  as  to  prevent  accountability  from  negligence  or  a  design 
to  injure  either  of  the  parties  interested,  he  should  exercise  a  cau- 
tious and  reasonable  discretion,  such  as  should  influence  the  con- 
duct of  prudent  and  discreet  men  generally  in  the  management  of 
their  own  affairs;  that,  tested  by  this  standard,  if  the  levy  is  either 
insufficient  or  excessive,  then  he  should  be  responsible  in  damages 
to  the  party  injured.  If,  however,  he  comes  up  to  this  measure, 
then  he  should  not  be  responsible,  although  damage  in  fact  may 
have  accrued  to  one  or  the  other:  Cornelius  v.  Burford,  28  Tex.  208, 
91  Am.  Dec.  309;  Harrison  v.  Harwood,  31  Tex.  650;  Comnron wealth 
V.  Lightfoot,  7  B.  Men.  (Ky.)  298;  Lynch  v.  Commonwealth,  6  Watts 
(Pa.),  495,  31  Am.  Dec.  490;  Governor  v.  Carter,  3  Hawks  (N.  C), 
328,  14  Am,  Dec.  588;  Lawson  v.  State,  10  Ark.  28,  50  Am.  Dec. 
238;  Freeman  on  Executions,  sec.  253;  Shearman  and  Bedfleld  on 
Negligence,  sec.  521.  Although  a  certain  amount  of  discretion  most 
be  left  to  the  officer,  depending  to  some  extent  upon  the  facts  and 
circumstances  of  the  particular  case,  yet  as  a  general  rule,  estab- 
lished by  many  cases,  the  value  of  the  property  levied  upon  should 
be  equal  to  the  amount  of  the  debt  sought  to  be  recovered,  making 
a  proper  allowance  for  depreciation  in  value  naturally  incident  to 
the  property  and  depreciation  in  price  as  the  usual  effect  of  a 
forced  sale,  and,  in  addition,  for  costs  and  incidental  expenses; 
Griffin  v.  Ganaway,  8  Ala.  625;  Freeman  on  Executions,  sec.  253." 

Where  the  officer  is  guilty  of  a  breach  of  good  faith  in  making 
an  excessive  levy,  he  is  liable  to  the  defendant:  Jones  v.  Davia^  8 
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Ala.  730;  and  his  conduct  and  motiTM  at  the  time  of  making  the 
ievv-  most  be  looked  at  in  determining  whether  he  aeted  lawfully: 
Monlten  ▼.  Chadbome,  31   Ma  152.  • 

Where  there  ia  a  great  nneertaintj  as  to  the  Talne  of  the  prop- 
erty at  the  time  of  lervying,  and  it  is  •abse<inentl7  found  out  that 
its  value  is  greatly  in  excess  of  the  sum  tued  for,  it  does  not  fol* 
low  that  the  levy  is  excessive:  Sexey  t.  Adkison,  40  CaL  408.  If 
the  property  fails  to  'bring  the  amount  of  the  debt,  the  levy  is  not 
exeeasiTe:  Lynn  w.  Sisk,  0  B.  Mon.  (Ky.)  135;  Ingram  T.  Belk,  2 
Strob.  (Sw  CO  207,  47  Am.  Dec  591;  nor  is  it  where  the  amount 
to  be  secured  is  sixty  dollsrs  and  the  goods  attached  are  estimated 
at  seventy-fonr:  Merrill  ▼.  Curtis,  18  Me.  272.  The  following  easos 
have  been  held  to  be  ezeessive:  Where  the  execution  did  not  exceed 
thirty-five  dollars^  and  the  land  seized  was  worth  five  hundred: 
Banks  ▼.  Bales,  16  Ind.  423;  where  the  land  levied  Qp  was  appraised 
at  eight  hundred  dollars,  and  the  debt  amounted  to  twenty-one  dolr 
lars:  Cook  v.  Jenkins^  30  Iowa,  452;  where  the  property  was  worth 
eight  hundred  dollars  and  was  sold  on  an  execution  for  ten  dollars 
and  twenty-five  cents:  Tieman  v.  Wilson,  6  Johns.  Ch.  411.  In 
Silver  v.  McKiel,  52  Mo.  518,  the  greatest  difference  in  amount  oc- 
curred, for  tbere  a  steamboat  worth  forty  thousand  dollars  was  levied 
<m  to  satisfy  a  debt  of  one  hundred  and  nine  dollars;  and  was,  of 
eonrse,  held  excessiva 

Where  the  article  or  property  is  indivisible  it  may  be  attached, 
althongb  beyond    the  value    directed  to    be  levied  on:  Moulton    v. 
Chadbome,  31  Me.  152.    If,  by  reason  of  willfulness,  ignorance,  or 
want  of  proper  care,  an  officer  levies  on  property  having  an  extra 
valne  on  account  of  some  peculiarly  valuable  quality,  and  for  that 
reason   makes  an  excessive  levy,  he  is  liable.    "Certainly,  a  con- 
stable with  an  execution  for  ten  or  twenty  dollars,  would  not  be  jus- 
tified in  levying  on  a  coH  worth  hundreds  of  dollars  because  of  its 
blood,  when  an  ordinary  scrub  colt  would  snfiice  to  pay  the  debt, 
merely  because  he  did  not  know  the  difference,  when  he  used  no 
means  to  inform  himself":  Yance  v.  Yanarsdale,  1  Bush  (Ky.),  504. 
In  an  action  against  a  sheriff  for  the  recovery  of  personal  property 
improperly  attached,  or  its  value,  where  there  is  no  allegation  in  the 
complaint  that  the  levy  was  excessive,  the  plaintiff  cannot  make  use 
of  the  fact  of  an  excessive  levy  as  shown  by  the  evidence  in  order 
to  recover  for  such  excess:  Sexey  v.  Adkison^  40  CaL  408.    Where 
at  a  sheriff's  sale  a  whole  tract  is  unnecessarily  sold  for  more  than 
the  amount  of  the  execution,  a  purchaser  who  voluntarily  pays  the 
plaintiff  the  purchase  price   can  recover  of  the  sheriff  only  nominal 
damages:  Pepper    v.  Connnonwealth,  0    T.  B.    Mon.   (Ky.)   27.    In 
Drake  v.  Murphy,  42  Ind.  82,  it  wss  held  that  the   mere  levying 
upon  property  and  advertising  it,  if  excessive,  did  no  harm,  so  long 
ss  at  the  sale  the  sheriff  sold  no  more  than  wss  necessary  to  satisfy 
execution. 

g.    Insnffldent  Levy.— As  was  before  pointed  out,  if  the  officer 
fails  to  levy  on  sufficient  property,  he  is  liable  to  the  plaintiff  in  the 
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execution;  if  he  levies  on  too  much,  to  the  defendant:  Gommon^w^ealth 
T.  Lightfooty  7  B.  Mon.   (Ky.)   298.    He  rnxut  take  sufficient   prop- 
erty, such  as  a  reasonably  prudent  man  would  do:  Lawson  v.   State, 
10  Ark.  2S,  50  Am.  Dee.  238;  and  should  allow  for  a  depreciation 
in  price  at  a  public  sale:  French  ▼.  Snyder,  30  BL  339,  83  Am.  I>ec. 
193.     See  to  the  same  effect  Governor  v.  Powell,  9  Ala.  83;   Griffin 
Y.  Qanaway,  8  Ala.  625.    Where  the  goods  levied  on  are  sufficient 
at  the  time  to  satisfy  execution,  but  depreciate  in  value  before  the 
sale,  the  sheriff  is  not  liable  therefor:  Governor  v.  Carter,  3  Hawks 
(N.  C),  328,  14  Am.  Dec.  588.    If  the  sheriff  does  not  exercise   due 
diligence,  he  is  liable:  McKinney  v.  Craig,  4  Sneed   (Tenn.),   577; 
and  it  is  not  ordinary  diligence  for  the  sheriff  to  take  the  repre- 
sentations of  the  defendant  in  the  writ  as  to  the  value  of  the  goods 
seized  thereunder;  and  if  there  are  sufficient  goods  on  hand,   bnt, 
relying    on  such    representations,  he  fails  to    seize  sufficient,  he  Ib 
liable:  Adams  v.  Spangler,  17  Fed.  133.    So  where,  to  satisfy  a  writ 
for  three  hundred  and  fifty  dollars,  he  levies  on  goods  which  he  says 
are  of  the  value  of  seven  hundred,  but  when  sold  bring  only  ninety 
dollars,  in  the  absence  of  a  showing  of  depreciation,  this  is  such 
carelessnesB  as  to  make  him  liable  for  an  insufficient  levy:  Alex- 
ander T,  State,  42  Ark.  41. 

In  an  action  for  making  an  insufficient  levy,  the  burden  is  on  the 
judgment  creditor  to  plead  and  prove  that  during  the  life  of  the 
writ,  the  debtor  was  possessed  of  property  liable  to  seizure,  and 
that  the  sheriff  negligently  failed  to  seize  it:  Conway  v.  Magill,  53 
Neb.  570,  73  N.  W.  702.  For  failure  to  nmke  a  sufficient  levy  the 
measure  of  damages  is  the  actual  injury  done  the  plaintiff,  and  not 
necessarily  the  amount  of  the  debt:  Commonwealth  v.  Lightfoot,  7 
B.  Mon.  (Ky.)  298. 

If  the  sheriff  does  not  levy  on  sufficient  property  at  first  to  satisfy 
an  execution,  it  is  his  duty  to  do  so  in  a  reasonable  time  thereafter: 
Indiana  Cent.  B.  Co.  v.  Bradley,  15  Ind.  23;  and  for  making  a  second 
levy  he  is  not  liable  as  a  trespasser:  Pugh  v.  Calloway,  10  Ohio  St. 
488.  In  Denvrey  v.  Fox,  22  Barb.  522,  the  court,  speaking  of  such 
second  levy,  said:  "The  direction  in  the  execution  is  to  levy,  of  the 
goods  and  chattels  of  the  defendant,  the  amount  of  the  judgment. 
There  is  no  restriction  upon  the  officer  as  to  the  amount  of  property 
he  shall  take,  nor  is  he  required  to  levy  upon  the  property  at  the 
same  time.  It  would  be  extremely  dangerous  to  hold  that  when 
the  officer  had  once  levied  upon  sufficient  property  to  satisfy  the 
execution,  his  power  to  levy  upon  more  was  gone.  How  is  he  to 
know  when  he  has  made  a  sufficient  levyf  This  cannot  usually  be 
ascertained  with  certainty  until  the  sale." 

iL  Failure  to  Setnm  and  False  Setum.— Failure  to  return  an  ex- 
ecution within  the  time  fixed  by  law  is  such  a  breach  of  legal  duty 
as  to  entitle  the  plaintiff  to  recover  at  least  nominal  damages: 
People  V.  Johnson,  4  111.  App.  346;  and  where  the  failure  to  return 
the  writ  is  made  punishable  by  a  statutory  penalty,  no  damage  due 
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to  such  faOure  need  be  shown:  Morehead  r.  HoIUdmy^  1  Smedes  ft 
IC.  (Misa)  625;,  Cox    ▼.  Boss,  56  Miss.  481;  and  he  should  be  made 
to  pay  the  prescribed  penalty,  even  though  the  process  be  worth- 
less: Underwood  ▼.   Bnssell,  4  Tex.  175.    The  return  is  defined  in 
Bean  V.  Shattuck,  53  Miss.  358,  to  be  "the  indorsement  of  the  ac- 
tion of  the  officer  on  it,  and  its  delivery  to  the  proper  eustodian  of 
the  office  out  of  which  it  is  issued."    Making  a  false  return  is  also 
actionable  negligence:   Astor  ▼.  Keller,  61  N.  J.  L.  78,  38  AtL  819. 
In  Cox   ▼.  Boss,  56  Miss.  481,  the  court  said:  ''It  is  well  MitUed 
that,  in  actions  against  an  officer  for  a  false  return,  the  plaintiif 
cannot  recover  without  alleging  and  proving  a  valid  judgment,  and 
the  role  seems  to  be  the  same  in  the  common-law  actions  for  a  fail- 
ure to  return."     For  such  failure  a  rule  against  the  sheriff  or  an 
action  on  the  case  will  lie  at  the  plaintiff's  option:  Burk  v.  Camp- 
bell, 15  Johns.  (N.  T.)  456;  and  th£  assignee  of  a  judgment  is  the 
proper  party  to  recover  against  an  officer  for  neglect  to  make  the 
xetnm  under  a  statute  allowing  his  liability  on  motion:  Banken  y, 
Jones  (Tex.  Civ.  App-),  53  S.  W.  583. 

In  the  United  States,  when  sued  for  failure  to  make  a  return,  it 
devolves  upon  the  sheriff  to  show  the  insolvency  of  the  debtor,  if 
he  wishes  to  make  that  defense,  while  in  England  the  creditor  must 
prove  his  solvency:  Dailey  v.  State,  56  Miss.  475.    It  is  a  good  de- 
fense that  the  judgment  debtor  had  no  property  subject  to  execution: 
In  re  Smelker,  10  8.  Dak.  188;  and  the  burden  is  on  the  officer  to 
■how  the  property  is  exempt:  Second  Nat.  Bank  v.  Gilbert,  174  111. 
485,  66  Am.  St.  Bep.  306,  5  N.  E.  584;  as  it  also  is  to  show  that  the 
property  was  not  sufficient  to  satisfy  the  judgment,  and  in  the  ab- 
*Bnce  of  such  a  showing  it  will  be  presumed  sufficient:  Banken  v. 
Jones  (Tex.    Civ.   App.),   53   a   W.  583.    Where   the  plaintiff  has 
^pted  or  ratified    an  insufficient  return    he  will  be    held  to  have 
'vaived  his  right:  Toung  v.  Donaldson,  2  Heisk.    (Tenn.)   52;   and 
it  is  a  defense  that  the  officer,  when  sued  for  making  a  false  re- 
tnrn,  paid  over  all  the  property  to  other  persons  than  the  plaintiff, 
in  conformity  with  other  process  and  orders  of  court,  made  prior  to 
the  plaintiff's,  whether  such  process  and  orders  were  properly  made 
or  not:  American  Hosiery  Co.  v.  Biley,  12  Abb.  New  Cas.  (N.  Y.) 
^.    It  is  no  defense,  for  failure  to  return  an  execution,  that  the 
enforcement  of  the  debt  has  been  enjoined:  Kennedy  v.  Coleman,  2 
litt  (Ky.)  6. 

In  an  action  by  special  bail  against  a  sheriff  for  making  a  false 
retnm  that  the  defendant  could  not  be  found  in  his  county,  it  is 
aot  negligence  as  a  matter  of  law  that  he  failed  to  inquire  of  the 
plaintiff  in  execution  as  to  the  defendant's  whereabouts:  Koch  v. 
Coats,  43  Mich.  30,  4  N.  W.  534. 

L    Liability  in  Attachment  Proceedings. 

1.  GeneraUy  Same  as  on  Execution.— In  general,  the  same  liabil- 
^  attach  to  a  aheriff  in  serving  mesne  process  that  do  in  serving 
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hire:  Tudor  v.  Lewis,  3  Met.  (Ky.)  378;  Moore  v.  Westervelt,  27  2^^ 
Y.  234.  For  additional  authorities  on  the  subject  of  ordinary  care^ 
see  McBay  v.  Scott,  39  La.  Ann.  1116,  2  South.  584;  Lambeth  ^. 
Joffrion,  41  La.  Ann.  749,  6  South.  558;  Kendall  ▼.  Morse,  43  N.  H. 
553. 

An  officer  is  not  liable  for  deterioration  in  the  goods  while  in  Mb- 
custody  without  his  fault:   Bobinson  ▼.  Barrows,  48  Me,   186;   ba^ 
where  he  keeps  a  carriage  and  wagons  levied  on  in  an  open  field  dur- 
ing winter,  he  is,  and  the  difficulty  of  finding  a  place  under  cover 
cannot  avail  him:  Briggs  v.  Taylor,  28  Yt.  180. 

2.  B^ceiptors. — It  is  a  common  occurrence  for  the  officer  to  deliver 
the  possession  of  the  goods  levied  upon  to  a  third  person,  who  i» 
commonly  known  as  a  receiptor.  In  such  a  case,  it  is  for  the  con- 
venience of  the  officer  only^  and  the  receiptor  is  but  a  servant  of  hiii,. 
and  the  creditor  is  not  a  partj  to  the  proceeding  at  all;  he  is,  there- 
fore, liable  to  the  creditor  for  the  safekeeping  of  the  property:  East- 
man V.  Avery,  23  Me.  248;  Torrey  v.  Otis,  67  Me.  573;  Blake  v.  Kim- 
ball, 106  Mass.  115.  Where,  however,  the  officer  delivers  the  goocl» 
to  a  bailee  for  safekeeping  nominated  by  the  plaintiff,  the  fornrer  ia 
not  responsible  for  his  fidelity:  Donham  v.  Wild,  19  Pick.  (Ma88.> 
520,  31  Am.  Dec.  161. 

As  to  whether  the  insolvency  of  the  receiptor  can  avail  the  sherilT 
ae  a  defense^  there  is  a  conflict  of  authority.  In  Gilbert  v.  Orandall, 
34  Vt.  188,  he  was  not  allowed  to  make  that  plea;  but  in  Bunlett  v. 
Bell,  5  N.  H.  433,  Howard  v.  Whittemore,  9  N.  H.  133,  he  was,  so 
long  as  the  receiptor  was  solvent  when  he  received  the  goods. 

Where  the  officer  had  attached  personal  property  and  delivered 
them  to  a  receiptor,  who  permitted  the  owner  to  retain  them,  it  was 
held  that  he  might  lawfully  take  them  from  such  owner,  who  merely 
held  at  the  pleasure  of  the  officer  or  his  agent:  Bond  v.  Padelford^ 
13  Mass.  393. 

3.  Ezcnses  for  Loss. — ^It  is  the  duty  of  the  officer  who  seizes  prop- 
erty under  attachment  to  retain  control  of  it,  so  that  he  may  return 
it  if  required:  Farris  v.  State,  33  Ark.  70;  and  if  he  parts  with  the 
goods  attached,  he  does  so  at  his  peril:  Phillips  v.  Bridge,  11  Mass. 
242.  If  he  levies  and  permits  the  defendant  to  remove  the  property^ 
or  leaves  it  in  his  possession,  if  a  loss  occur,  the  officer  is  liable: 
Commonwealth  v.  Hurt,  4  Bush  (Ky.),  64;  Byrne  v.  Anderson,  8  La* 
Ann.  139;  and  the  fact  that  he  takes  a  bond  from  the  defendant  for 
the  delivery  of  such  goods  does  not  release  him  fronr  liability,  as  the 
bond  is  merely  for  his  own  security:  Wadaworth  v.  Parsons,  6  Ohio,. 

449. 

It  is  no  defense  that  the  goods  wore  taken  from  him  by  force: 
Wood  V.  Bodine,  32  Hun,  354.  There  the  court  said:  ''After  the 
sheriff  was  deprived  of  his  possession,  he  remained  passive,  and  did 
no  act  whatever,  with  a  view  of  regaining  the  custody  of  the  prop- 
erty. Therein  he  was  guilty  of  a  breach  of  duty,  which  constituted 
actionable  negligence.    As  the    goods  were    not  destroyed    and  re- 
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Dained  within  his  jurisdiction  he  had  ample  power  and  authority  to 
regain  the  possession.  Although  he  had  been  deprived  of  the  actual 
"posseseion,  the  goods  remained  in  the  custody  of  the  law,  and  the 
levy  under  the  attachment  continued.  It  has  never  been  held,  by 
any  court,  as  far  as  I  can  find,  that  a  rescue  of  the  property  by  a 
claimant,  unless  the  claim  was  well  founded,  was  a  good  and  a  soffl* 
cient  return  to  a  process  in  the  hands  of  a  sheriff.  The  sheriff  had 
the  power  to  raise  the  posse  comitatus  and  reseize  the  property.  He 
-could  have  done  it  on  the  spot  and  gone  in  hot  pursuit  or  acted  with 
more  deliberation  and  organized  a  force  on  a  later  day." 

Where  the  plaintiff,  by  his  own  act,  brings  about  the  loss,  as  where 
he  allows  the  defendant  to  keep  and  use  the  property,  the  sheriff,  of 
course  is  not  liable:  Pepin  t.  Dunham,  20  La.  Ann.  88;  but  it  is  no 
answer  that  cattle,  which  had  been  attached  and  not  retained,  would 
have  been  too  expensive  to  maintain:  Sewall  t.  Mattoon,  9  Mass.  535. 
If  the  owner  of  the  goods  levied  upon  pays  plaintiff  the  debt,  and 
the  property  is  lost,  no  demand  on  the  sheriff  for  restoration  is  neces- 
sary; and  it  makes  no  difference  whether  the  loss  occurred  before  or 
after  payment  of  the  debt:  CJonover  v.  Qatewood,  2  A.  K.  Marsh« 
(Ky.)  566,  12  Am.  Dec.  451.    Where  the  officer  seizes  goods  under  a 
writ  against  a  party,  and  so  endorses  on  the  writ,  and  permits  thear 
to  be  removed  from  his  custody,  when  sued  for  such  removal,  he  is 
not  estopped  to  plead  that  the  title  to  the  goods  was  in  a  third  per* 
son,  and  not  in  the  defendant:  State  v.  Ogle,  2  Houst.  (Del.)  871. 

When  sued  for  not  keeping  the  property  attached  so  that  it  could 
be  levied  on  in  execution,  if  the  execution  be  paid  during  the  pend- 
ency of  that  suit,  the  plaintiff  may  still  recover  nominal  damages 
and  costs,  such  payment  going  only  in  mitigation  of  damages:  Brown 
V.  Kichmond,  27  Yt,  583;  and  the  officer  is  not  entitled  to  have  a  re- 
dnction  made  from  the  full  value  of  the  property,  in  mitigation  of 
damages,  for  the  expenses  which  might  have  been  incurred  if  it  had 
been  safely  kept:  Lovejoy  v.  Hutchins,  28  Me.  272. 

k.  Beeeivlng  Other  Than  Money  in  Payment. — ^In  payment  of  exe- 
cution, a  sheriff  can  receive  only  legal  currency:  Planters'  Bank  t. 
Scott,  5  How.  (Miss.)  246;  and  if  he  takes  anything  but  cash  or 
bank  notes  circulating  as  such  without  the  creditor's  consent,  he  is 
acting  out  of  the  line  of  duty,  and  is  liable:  Draper  t.  State,  1  Head 
(Tenn.),  262.  In  Griffin  v.  Thompson,  2  How.  (U.  S.)  244,  It  is  held 
that  he  has  no  right,  unless  authorized  by  the  plaintiff,  to  receive 
hank  notes  in  payment;  and  if  they  subsequently  become  worthless, 
he  is  liable:  Harper  v.  Fox,  7  Watts  ft  8.  (Pa.)  142. 

Where  he  has  levied  under  a  number  of  writs  of  fieri  facias,  and  is 
selling  thereunder,  he  cannot  take  anything  but  cash  at  the  salo.  even 
though  he  made  arrangements  with  some  of  the  plaintiffs  to  receive 
something  other  than  cash,  if  all  of  them  do  not  agree  thereto:  Phil- 
lips V.  Behn,  19  Ga.  298.  In  Llndsey  v.  Cock,  40  Oa.  7,  the  officer 
received  payment  in  state  bank  bills,  for  property  sold  by  him,  and 
ma  enjoined  from  paying  it  over  to  the  plaintiff;  in  the  meantime 


110  American  State  Bepobts^  Vol.  95.  [Idaho^ 

he  loaned  it  out  and  took  a  note  therefor,  which  was  paid  in  Con- 
federate money.  He  was  held  liable  for  the  valne  of  the  bank  bills 
at  the  time  he  was  required  to  pay  the  same  oyer  to  the  plaintiffs 
Bat  wherey  during  the  war,  a  sheriff  eolleeted  money  under  a  fieri 
facias  and  receiyed  Confederate  money,  the  only  kind  then  in  circu- 
lation, which  he  kept  on  hand,  ready  to  pay  to  plaintiff,  it  was  held 
a  good  defense  to  a  rule  against  him:  Hutchins  y.  Hullman,  34  Ga. 
846.  If  he  takes  a  note  in  satisfaction  of  execution,  indorses  it  on 
the  eizecution,  and  returns  it  satisfied,  the  return  is  not  conclusiye, 
and  not  prima  facie  eyidence  of  satisfaction,  without  some  authority 
for  receiying  the  note  being  shown:  Mitchell  r.  Hackett,  14  CaL  661. 
But  where  he  returns  that  he  has  made  the  money  and  satisfied  the 
execution,  though  in  fact  not  paid  in  money,  such  return  holds  him 
liable  to  the  party  entitled  to  it,  and  estops  him  from  denying  that 
he  receiyed  money:  Tiffany  y.  Johnson,  27  Miss.  227.  Whateyer  the 
sheriff  receiyes  in  lieu  of  money  must  be  treated  as  money,  and  ac^ 
eounted  for  as  such:  Bobinson  y.  Brennan,  90  N.  Y.  208. 

L    Failiiro  to  Fay  Oyer  Money. 

1.  At  Ctommon  Law.— There  is  no  doubt  that  the  sheriff,  who  has 
collected  money  on  execution,  is  liable  for  a  failure  to  pay  the  same 
to  the  party  entitled  thereto,  and  the  authorities  are  unanimous  on 
that  point.  But  there  is  a  conflict  as  to  whether  a  demand  is  a  neces- 
sary condition  precedent  to  a  suit  for  a  recoyery  thereof.  It  is  held 
not  essential  in  Hill  y.  Fitzpatrick,  6  Ala.  814,  oyerruling  McBroom 
y.  Goyemor,  6  Port.  (Ala.)  32;  Canterberry  y.  Commonwealth,  1 
Dana  (Ky.),  415;  Brewster  y.  Van  Ness,  18  Johns.  (N.  Y.)  133.  See^ 
also.  Teal  y.  Lyons,  30  La.  Ann.  1140.  In  Church  y.  Clark,  1  Boot 
(Conn.),  303,  Weston  y.  Ajnes,  10  Met  (Mass.)  244,  Moody  y.  Ma- 
hurin,  4  N.  H.  296,  it  was  held  necessary;  and  in  such  case  the  stat- 
ute of  limitations  does  not  commence  to  run  till  such  demand:  Wes- 
ton y.  Ames,  10  Met.  (Mass.)  244. 

Where  a  statute  requires  the  money  to  be  paid  ''without  delay,'' 
it  is  held  in  Nutzenholster  y.  State,  37  Ind.  457,  that  no  demand  to 
pay  the  money  oyer  to  a  justice  of  the  peace  within  a  month  after  it 
is  collected  is  necessary.  But  where  a  penalty  of  ten  per  cent  for 
refusal  to  pay  it  oyer  is  giyen,  it  will  not  attach  until  after  a  de- 
mand and  refusal:  Pope  y.  Hays,  1  Mo.  450. 

A  third  yiew  is  adopted  by  the  South  Carolina  courts.  They  hold 
a  demand  necessary,  except  where  the  sheriff  asserts  some  right  in  op- 
position to  the  plaintiff's  claim,  or  has  misapplied  the  money:  Sims 
y.  Anderson,  1  Hill,  394;  Taylor  y.  Easterling,  1  Bich.  810. 

The  sheriff  is  not  bound  to  pay  oyer  the  money  made  on  execution 
before  the  return  of  the  writ:  Stone  y.  Buffin,  2  Ohio,  503;  and  out 
of  the  amount  collected  he  may  retain  his  legal  fees  and  charges:  Sil- 
liyen  y.  Bellocq,  20  La.  Ann.  305.  Where  he  takes  a  promissory  note 
in  payment  of  property  of  the  debtor  which  he  has  sold,  and  receiyes 
interest  thereon,  he  is  liable  to  the  debtor  for  the  sale,  including  in- 
terest, after  deducting  the  amount  due  upon  the  execution:  Farley  t» 
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MoBW^ai  N.  H.  146.  -Where  a  deputy  aelb  good*  on  credit,  which 
te  nfiina  to  pay  over  when  paid,  and  which  waa  received  during  th* 
pendeaey  of  tho  anlt,  the  sheriit  ia  lUble:  Seaver  v.  Heree,  42  Vt. 

la  Harwefl  ▼.  Worafeam,  2  Hnmpli.  (Tenn.)  524,  87  Am.  Dec.  572^ 
»  wnrtable  neeiTod  an  exeentioii  a^miiwt  «  def  endaiit,  who  wm  alao 
indebted  to  the  constable,  who,  howerer,  had  no  execution  of  hie  owa 
againet  him;  the  debtor  deUvered  a  share  to  the  officer  for  mle,  but 
without  any  direetiona  u  to  the  appUcation  of  the  proceeds  thereof. 
The  eonrt  held  that  he  was  bound  to  appropriate  the  money  thos 
rawed  to  the  satisfaction  of  the  ezeention  in  his  hands,  and  not  te 
nw  own  private  debt. 

2.  ttatutonr  P«iialties.-.The  faUnre  of  sn  officer  to  pay  over  the 
»wiey  has  been  tbe  snbjcct  of  a  great  many  statutes,  giving  an  ad- 
dibonal  penalty  tberefor.  It  is  held,  nnder  these  statutes,  that  they 
W7  only  where  tbe  officer  acts  wiUfnUy,  and  not  where  he  ii  in 
honeet  donbt  dne  to  conflicting  claims,  and  nses  erroneons  judgment: 
JohMon  ▼.  Gorham,  «  CaL  195,  65  Anu  Dee.  501;  Conway  t.  Gamp- 
^  U  Mo.  71;  GiiBn  t.  Smith,  2  Nev.  374;  Nash  Y.  Muldoon,  U 
Her.  404.  In  order  to  charge  a  sheriff  with  the  sUtutory  thirty  per 
wat  for  not  paying  over  the  money  upon  demand,  it  is  necessary 
that  it  be  made  by  a  person  having  authority  to  receive  the  money 
and  execute  a  vaUd  discharge:  BuMneh  v.  Balch,  S  Me.  133.  Where 
the  sheriff  has  no  excuse  to  offer  for  not  paying  over  the  money,  the 
court  has  no  right  to  relieve  him  from  the  payment  of  the  statutory 
damages:  CoykendaU  v.  Way,  29  Minn.  162,  12  N.  W.  462,  453. 

^  What  Aetions  Will  Ide.— An  action  of  assumpsit,  ss  for  money 
^  and  received,  will  lie  against  an  officer  for  the  amount  not 
*onwd  over:  Armstrong  v.  Garrow,  6  Cow.  (N.  Y.)  466;  Dygert  v. 
^e,  1  Wend.  634;  but  he  may  be  also  ruled;  but  after  rule  the 
plaintiff  is  not  bound  to  proceed  by  attachment,  but  may  sue  in  as- 
^unpsit:  Slingerland  v.  Swart,  13  Johns.  266.  As  before  remarked, 
tf  the  officer  has  a  well-grounded  doubt  as  to  his  duty  with  regard 
to  the  fund,  be  is  entitled  to  a  ciyil  action:  In  jre  Bandall  (Minn.),  75 
"•  W.  1020;  but  telling  and  delivering  property  without  receiving 
tJ»e  price  is  a  wrong  for  which  the  party  entitled  to  any  surplus  re- 
'Daiaiog  after  execution  is  satisfied,  may  proceed  against  the  sheriff 
^  a  summary  manner,  under  a  statute  compelling  correction  of  the 
^jnry  done:  Kumler  v.  Brandenburg,  39  Minn.  69,  38  N.  W.  704. 
Where  there  is  an  excess  of  execution  in  the  sheriff's  hands,  he  be- 
^omea  the  debtor  of  the  defendant  in  that  amount,  as  for  so  much 
nooey  had  and  received,  and  it  is  not  considered  as  in  the  custody 
^  the  law,  and  may  be  attached:  Dickison  v.  Palmer,  2  Bich.  Eq.  (a 

C)  m. 

*nke  assignee  of  a  judgment  may  sue  an  attaching  officer  in  the 
name  of  his  assignor  as  well  as  in  his  own  name,  for  failure  to  ac- 
^<^t  for  the  proceeds  of  property  sold  on  mesne  process:  Jackson  v» 
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Bmitli,  52  X.  H.  9;  or  ina.j  nie  in  Ids  own  name  without  atjling  him- 
self assignee:  Alexander  t.  Hancoek,  2  Bich.  (S.  C.)  100. 

4.  DefeoMS.^ Where  a  sheriff  is  enjoined  from  proceeding  under 
a  writ  before  the  expiration  of  the  time  to  have  made  the  monej,  it 
is  a  good  defense:  Cason  ▼.  Moiling,  50  6a.  508;  bnt  ^i^ere  he  sells 
propertTy  he  eannot  show  that  he  received  no  pnrehase  money:  Fer- 
guson ▼.  TDtt,  8  Kan.  370;  Appleton  T.  Baoeroft,  10  Met.  (Masa) 
231;  nor  can  he  allege  that  the  property  is  not  the  defendants  when 
he  has  leried  nx>on  it  as  soch,  and  is  called  upon  to  aeeonnt  for  the 
proceeds:  Frankel  ▼.  Elias,  60  How.  Pr.  (N.  Y.)  74. 

Pavment  of  the  money  collected  to  the  plaintiff's  attorney  of  rec- 
ord will  discharge  him,  unless  expressly  notified  by  plaintiff  not  to 
pay  him:  Butler  ▼.  Jones,  7  How.  (Miss.)  587,  40  Am.  Dec  82;  bnt 
where  the  attorney 's  power  was  revoked  before  the  deliyery  of  execu- 
tion to  him,  a  payment  to  snch  attorney  is  no  defense:  Parker  t. 
Downing,  13  Mass.  465.  So,  where  an  officer  receives  exeention,  with 
notice  that  the  claim  on  which  judgment  was  recovered  had  been  as- 
signed to  a  third  person,  who  proeecuted  it  at  his  expense,  and  col- 
lected the  execution  and  paid  it  to  the  nominal  plaintiff,  he  must  an- 
swer to  the  assignee  for  the  amount  of  costs  in  the  action  on  the 
claim:  Biley  v.  Taber,  9  Gray  (Mass.),  372. 

A  sheriff  selling  on  execution  may  take  on  himsM  to  decide  which 
of  several  executions  in  his  hands  is  entitled  to  priority  in  payment 
but  he  does  so  at  his  peril:  Isler  ▼.  Colgrove,  75  N.  G.  334. 
Where  an  officer  applies  money  realized  on  execution  to  the  payment 
of  a  junior  judgment  creditor,  although  directed  to  do  so  by  order 
of  court  under  process  by  rule,  he  is  nevertheless  liable  to  a  senior 
judgment  creditor,  where  the  latter  was  not  a  party  to  the  rule;  it 
is  a  violation  of  the  rule  of  law  that  no  one  shall  be  bound  by  a 
judgment  or  order  who  is  not  a  party  thereto,  or  in  privity  with  a 
party;  the  officer  could  have  protected  himself  by  causing  the  senior 
creditor  to  be  made  a  party,  and  failing  to  do  so,  cannot  throw  the 
consequences  ux>on  him:  State  v.  Boles,  13  S.  G.  283. 

A  sheriff  deposits  money  collected  in  a  bank  at  his  own  risk,  and 
if  it  fails  he  is  liable:  PhilUps  v.  Lamar,  27  Ga.  228,  73  Am.  Dec.  731. 
So  if  he  collects  money  and  puts  it  in  a  trunk  under  his  bed,  and  it 
is  stolen,  he  is  liable:  Gilmore  v.  Moore,  30  Ga.  628. 

m.  Disobeying  Plaintiff's  Instroctlons. — ^An  execution  creditor  is 
not  bound  to  point  out  property  to  be  levied  on:  Albany  City  Bank 
V.  Dorr,  Walk.  (Mich.)  317;  but  if  specific  directions  or  instructions 
are  given  the  officer  in  regard  to  levying  he  is  bound  to  obey  them 
if  he  lawfully  can,  and  mere  acting  in  good  faith  is  no  defense:  Smith 
T.  Judkins,  60  K.  H.  127;  Boot  v.  Wagner,  30  N.  Y.  9,  86  Am.  Dec 
348.  So  if  he  is  directed  to  serve  the  writ  immediately,  and  he  has 
a  reasonable  belief  that  a  loss  win  ensue  if  he  delays,  he  is  bound  to 
follow  the  direction;  if,  however,  there  is  no  direction  or  belief  as  to 
loss,  he  may  serve  it  within  the  period  prescribed  by  law:  Tucker  v. 
Bradley,  15  Conn.  46.    It  is  competent  for  the  plaintiff  who  has  a 
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judgment  against  several  defendants,  to  direet  the  Aeiiff  to  lerj  on 
the  i^opertj  of  all  or  either  of  them:  (Godfrey  T.  Gibbons,  22  Wend. 
669;  but  he  need  not  levy  on  firm  property  to  satisfy  an  indiTidnal 
indebtedness,  as  sneh  is  not  his  dnty:  Swan  ▼.  Gilbert,  07  111.  App. 


The  dntj  of  the  sheriff  in  obeying  instmetions  is  well  set  forth  in 
Banlett  ▼.  Blodgett,  17  N.  H.  298,  43  Am.  Dee.  e03,  in  the  following 
words:  "When  a  sheriff  takes  a  writ,  with  directions  to  serve  it  in 
a  partienlar  manner,  without  requiring  a  written  indemnity,  he  is 
bound  to  serve  it,  if  he  may,  according  to  the  instmetions;  and  it 
is  not  a  snffieient  excuse  for  him  that  he  subsequently  obtained  some 
information  which  led  him  to  suppose  that  a  service  in  the  manner 
directed  would  be  ineffectual  for  the  interests  of  the  plaintiff,  and 
even  expoee  himself  to  an  action,  if  his  supposition  was  erroneous, 
and  a  service  in  the  manner  directed  would,  in  fact,  have  been  legal 
and  effectual.  He  is  liable  unless  he  can  show  that  he  could  not  law- 
fully have  obeyed  the  directions.  He  may  require  an  indemnity, 
with  a  surety,  if  that  is  important  for  his  security.  If  he  makes  no 
snch  request,  but  undertakes  to  serve  the  procesB,  it  is  not  sufficient 
for  him  to  say  that  he  had  some  information  which  led  him  to  be- 
lieve that  it  would  be  unsafe  so  to  serve  it.  To  admit  such  an  ex- 
cnse  would  be  dangerous,  and  the  authorities  are  the  other  way:  Ball 
V.  Badger,  6  N.  H.  405;  Marshall  v.  Hosmer,  4  Mass.  63;  Bond  v. 
Ward,  7  Masa  123,  5  Am.  Dec.  28.'' 

Where  indemnity  is  offered  an  officer  upon  request  made  to  him  by 
a  second  attaching  creditor  not  to  apply  the  proceeds  of  a  sale  on 
execution  to  satisfy  the  judgment  of  a  first  attaching  creditor,  the 
grounds  of  such  request  need  not  be  communicated  to  the  officer  to 
render  him  liable  for  disregarding  it:  Peirce  v.  Partridge,  3  Met 
44. 

An  officer  need  not  levy  on  other  property  than  that  taken  on  the 
request  of  the  debtor:  Moulton  v.  Chadbomoy  31  Me.  152;  but  he  may 
become  liable  to  the  defendant,  for  disobeying  the  instructions  of 
the  plaintiff,  as  where  the  latter  requests  him  to  suspend  a  sale;  and 
in  snch  a  case  it  is  no  defense  that  the  sale  was  made  by  direction  of 
the  plaintiff's  attorney,  as  it  does  not  appear  but  that  he  may  have 
Tiolated  the  plaintiff's  orders:  Morgan  v.  People,  69  IIL  68. 

n.  Inability  In  TftUng  Bonds. — ^The  question  of  a  sheriff's  lia- 
bility for  not  taking  a  bond,  or  taking  an  insufficient  one,  is  of 
great  importance,  especially  in  replevin  cases.  Absolute  failure  to 
take  a  bond,  when  required  by  law,  renders  the  officer  liable:  Fitz- 
hngh  V.  Hackley,  70  Ark.  54,  66  8.  W.  146;  but  his  responsibility 
for  accepting  a  defective  bond  is  a  more  difficult  matter  to  fix.  As 
to  the  sufficiency  required,  there  are  three  views:  1.  That  the  surety 
must  be  apparently  responsible,  the  officer  acting  in  good  faith,  and 
Baking  diligent  and  reasonable  inquiry;  2.  That  the  apparent  re- 
^Mnsibility  of  the  surety  is  not  sufficient,  but  that  he  must  be 
nally  so,  and  if  apparently  solvent  but  in  fact  insolvent,  the  offi- 
Am.  6t.  Bep.,  YoL  95—8 
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Lee^  29  Neb.  783,  46  K.  W.  211;  Otto  r.  Bareh,  50  Neb.  894,  70  N. 
W.  513.  The  tatlfing  of  the  property  b/  the  gheriif  would  constitute 
A  defense  pro  tanto. ' ' 

In  sa  action  against  an  officer  for  taking  insufficient  sureties  ia 
replerin,  the  statute  of  limitations  commences  to  run  from  the  time 
iriien  the  plaintiff  in  replevin,  after  judgment  for  a  return,  has 
failed  to  return  the  property  replevied  upon  demand:  Newbert  t. 
Conningham,  50  Me.  231,  79  Am.  Dec  612. 

The  damages  irhieh  ensue  must,  of  course,  arise  from  the  defend- 
snt's  breach  of  duty:  Bobinson  y.  People,  8  HI.  App.  279;  and  when 
Insufficient  sureties  are  taken,  the  plaintiif  may  recover  a  sum  rea* 
sonably  expended  in  endeayoring  to  avail  himself  of  the  bond  taken: 
Choate  ▼.  Stark,   18  N.  H.  131. 

The  fact  that  an  imperfect  replevin  bond  was  found  among  the 
papers,  even  if  placed  there  by  the  sheriff  himself,  does  not  render 
a  good  bond,  which  was  taken,  Toid,  nor  nmke  the  sheriff  liable 
for  failure  to  take  a  good  and  sufficient  bond:  Bodriek  v.  People^ 
81  HL  App.  121. 

Ou    Bscapes* 

1.    Volmitary  and  KegUf^ent. — ^At  common  law  there  are  two  kinds 

of  escape,  Tolimtary  and  negligent,  for  either  of  whieh  an  action 

on  the  case  lies,  whether  occurring  before  or  after  judgment:  Adams 

T.  Turrentine,  30  N.  C.  (8  Ired.)    147.    The  difference  between  the 

two  lies  in  the  fact  that  if  the  escape  is  voluntary,  the  return  of 

the  debtor  to  custody  before  suit  is  instituted  against  the  sheriff 

is  no  defense,  whereas  in  the  case  of  a  negligent  escape  it  is:  BaUou 

V.  Kip,  7  Johns.  (N.  Y.)    175;  Cortis  v.  Dailey,  47  N.  Y.  Supp.  454, 

21  App.  Diy.  1;  Lash  t.  Ziglar,  5  Ired.  (N.  C.)  702;  and  permitting 

a  debtor  to  go  at  large  from  day  to  day,  upon  presenting  himself 

at  the  sheriff's  office,  every  morning,  is  a  voluntary  escape:  Hop- 

Unson  T.  Leeds,  78  Pa.  Stw  396;  so  a  return  by  an  officer  that  the 

tounty  had  provided  no  jail  and  he  therefore  permitted  the  debtor 

to  go  at  large  shows  an  escape:  Stone  v.  Wilson,  10  Oratt.  (Va.) 

529.    The  burden  is  on  the  plaintiff  to  show  that  he  had  a  valuable 

debt  against  the  defendant  which  he  lost  by  the  act  of  the  officer, 

and  showing  that  he  holds  a  promissory  note  barred  by  the  statute 

of  limitations  at  the  time  of  the  escape  is  not  sufficient:  Slocum  v, 

liiley,  145  Mass.  370,  14  N.  £.  174. 

2.  Defenses. — The  insufficiency  or  unsafeness  of  the  jail  is  no 
isfense  for  an  escape:  Slemaker  t.  Marriott,  5  Gill  A  J.  (Md.) 
406;  Bichardson  v.  Spencer,  0  Ohio,  13;  Kepler  v.  Barker,  13  Ohio 
St  177;  nor  is  it  an  answer  to  a  negligent  escape  that  he  used  care 
b  keeping  the  prisoner:  State  v.  Mullen,  50  Ind.  598.  Where  there 
is  a  voluntary  escape,  if  the  creditor  afterward  receives  the  amount 
of  the  debt,  the  sheriff's  liability  is  extinguished:  Currie  t.  Worthy, 
S  Jones  (N.  C),  315;  but  the  insolvency  of  the  debtor  is  no  defense, 
going  only  in  mitigation  of  damages,  and  should  not  be  pleaded: 
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Barnes  v.  Willett,  35  Barb.  614.  Where  the  escape  is  dae  to  a 
fraudulent  device  between  the  debtor  and  creditor  for  the  purpose 
of  holding  the  oficer  liable,  there  can  be  no  recoyery  against  him: 
Dexter  v.  Adams,  2  Denio  (N.  Y.),  646;  Van  Wormer  y.  Van  Voast, 
10  Wend.  356. 

In  an  action  for  an  escape  the  sheriff  cannot  avail  himself  of  an/ 
irregularity  in  the  process  under  which  the  arrest  was  made;  but 
he  can  if  void:  Howard  v.  Crawford,  15  Ga.  423;  and  in  such  a  easo 
the  court  should  instruct  the  jury  that  it  is  Toid,  or  exclude  it  fronr 
them  altogether:  Gorton  v.  Frizzell,  20  IlL  291.  If  the  process  is 
insufficient  to  authorize  an  arrest,  as  where  there  is  an  a£&davit  for 
the  arrest  of  ''the  defendant"  in  a  writ  against  two  defendants, 
without  showing  which  of  them  is  meant,  the  officer  is  not  liable  for 
an  escape:  Hitchcock  v.  Baker,  2  Allen  (Mass.),  431.  Nor  is  he 
liable  where  the  debtor  is  released  by  a  judgment  on  habeas  corpus 
proceedings^  in  obeying  the  order  for  his  discharge,  whether  the 
process  is  regular,  or  the  judge  erred  in  the  exercise  of  his  judg- 
ment: Hathaway  y.  Holmes,  1  Vt.  405;  and  if  the  order  of  dischaxge 
does  not  show  jurisdiction  in  the  county  judge,  in  failing  to  recite 
certain  matters,  if  the  proof  given  upon  the  trial  shows  them  as 
true,  it  is  .a  good  defense:  Schaffer  y.  Biseley,  44  Hun,  6. 

8.    Measure  of  Damages. 

A.    The  American  Bole. — ^In  an  action  for  an  escape,  the  presump- 
tion is  that  the  debtor  lost  the  entire  debt  by  the  escape,  and  it  is 
therefore  the  measure  of  damages;  and  the  plaintiff  need  not  show 
that  the  debtor  was  solvent:  Faulkner  y.  Hartley,  6  Ark.  150;  Ben- 
ick  V.  Orser,  4  Bosw.  (N.  Y.)  384.    The  American  doctrine  of  dam- 
ages is  summed  up  by  the  court  in  Hootman  v.  Shriner,  15  Ohio  St. 
43,   as  follows:   "1.  On  proving  the  judgment,  arreet   and   escape, 
the  plaintiff  is,  prima  facie,  entitled  to  recover  the  whole  amount 
of  his  debt;   2.  To  reduce   the  recovery  below  the  amount  of   the 
debt  due  from  the  escaping  prisoner  the  onus  probandi  rests  upon 
the  defendant;  3.  For  this  purpose  the  defendant  may  not  show  that 
the  amount  of  the  debt  is  still  capable  of  being  collected  from  the 
escaped  prisoner;  but  may  show  his  partial  or  total  insolvency  or 
pecuniary  worth lessness  at  the  time  of  the  escape;  4.  That  on  prov- 
ing judgment,  arreet  and  escape,  the  plaintiff,  in  aU  cases,  is  entitled 
to  recover  at  least  nominal  damages;   5.  Where  the  jury  find   the 
escape  to  have  been  not  only  voluntary  on  the  part  of  the  officer, 
but  that,  in  permitting  the  same,  he  was  actuated  by  fraud,  malice, 
or  corruption  they  are  not  restricted  to  the  amount  of  pecuniary 
injury   actually   sustained,   and   may   include    reasonable   exemplary 
damages;   but,   with   this  exception,   where   evidence  in   mitigation 
is  givsn,  the  actual  injury  sustained    is  the  proper  measure  of  re- 
eovery. ' ' 

It  is  generally  held  that  the  poverty  or  insolvency  of  the  debtor 
may  be  given  in  evidence  to  show  that  the  plaintiff  could  have  re- 
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connd  Uttlft  or  notlkijis  of  hia  debt;  and  nominal  damages  will  them 
be  tUowed:  Critwf  cnrd  v.  Andrews^  6  Oa.  244;  SUte  ▼.  MnUen,  50 
M  59S;  HotcKkiBs  ▼.  ^Whitten,  71  Me.  577;  State  r.  Baden,  11  Md. 
317;  Weld  ▼.  :Baxtlett,  10  Man.  470;  Sloenm  r.  BUey,  146  Man.  870, 
14  N.  S.  17^  Silt  see  Wolverton  r.  Gommonwealili,  7  Berg.  *  B. 
(Pi)  273.  "Wliile  prims  faeie  the  damage  is  the  aimiint  of  th* 
debt,  th»  plaintiff  is  entitled  to  saeh  damage  ••  h*  aetnallj  sns- 
taiaad,  and  not  neeeasazilj  the  amount  of  the  debt:  Crawford  r. 
Andrews,  6  Qsu  2*44;  Chase  r.  Kejes,  2  Oraj  (Mass.),  214. 

A  distinetioii  lio^wever  mnst  be  made  where  b/  statute  the  sheriff 
is  made  liable  aa  bail  for  the  escape  of  the  debtor,  where  he  fails 
to  take  ban.  In  sneh  a  ean  he  is  liable  to  the  same  extent  as  the 
ban  and  the  insolrenej  of  the  debtor  eannot  be  shown  in  mitigation 
of  dami^es:  Metealf  t.  Btryker,  81  Barb.  62;  Bensel  r.  Lyneh,  44 
K.  T.  162.  Hut  where  one  is  arrested  on  mesne  pro  wen  and  e^ 
eapesy  and  tbe  sheriff  by  his  retom  negatirn  an/  idea  of  beeonn 
211^  special  bail,  be  is  liable  only  for  the  aetoal  damage,  and  not 
the  amonnt  of  the  debt:  Btate  y.  Fklls,  68  K.  a  188. 

S.  The  KngUsh  Bale.— In  England,  the  insolvenej  of  the  debtor 
may  give  more  than  mere  nominal  damagea  The  tme  measnre  of 
diMnages  is  the  yalne  of  the  enstody  of  the  debtor  at  the  time  of 
Ilia  eeeape,  and  in  estimating  that  yalne  the  jury  may  take  into  ao- 
eonnt  not  only  the  debtor's  own  reeooren,  but  sB  reasonable  prob- 
abilities, founded  upon  his  position  in  society  and  forronnding  eir- 
eomstaaces  that  the  debt,  or  any  part  of  it,  wonld  hsTO  been  dis- 
ebarged  had  he  not  escaped:  Macrae  t.  Clarke,  L.  B.  1  C  P.  408. 
In  that  case  it  was  held  that  the  debtor,  though  solrent,  might  bo 
shown  to  be  the  only  son  of  a  wealthy  farmer,  who  was  oyer  a  hnn- 
^red  years  old;  and  that,  shortly  before  his  arrest,  the  debtor's  so- 
lieitar  had  offered  to  pay  a  compoeitioB  on  his  debts  of  six  shillings 
in  the  pound,  in  order  to  estimate  the  yalue  of  his  custody.  In 
arriving  at  that  yalue,  no  deduction  should  be  made  for  anything 
^whieh  the  plaintiff  might  haye  obtained*  by  diligence  after  the  ee> 
eape:  Arden  y.  Qoodacre,  11  Com.  B.  871. 

pu  AzxesI  and  BalL— Failure  to  execute  a  writ  of  arrest,  if  due 
to  the  want  of  proper  and  reasonable  diligence,  makn  the  officer 
liable,  and  the  measure  of  damagn  is  the  Ion  actually  sostained; 
and.  where  the  officer  is  told  that  the  debtor  is  in  some  hotel  in  the 
city,  and  that  the  next  day  would  be  too  late  for  seryice,  and  he 
^waa  in  a  hotel  and  escaped  from  the  state  the  next  morning,  the 
officer  was  held  responsible:  Philips  y.  Bonald,  8  Bush  (Ky.),  244, 
99  Am.  Dec.  216.  In  an  action  for  returning  bail,  when  none  had 
been  taken,  the  insolyency  of  the  debtor  may  be  shown  in  mitiga* 
tion  of  damagn:  Eaton  y.  Ogier,  2  Me.  46;  but  in  (Goodrich  y. 
Starr,  18  Yt.  227,  it  was  hdd  that  it  might  not,  where  the  sheriff 
had  allowed  the  writ  to  run  out,  as  he  became  fixed  with  the  debt. 

For  refusal  to  take  sufficient  bail  legally  offered,  the  sheriff  is 
liable  in  an  action  on  the  case:  Oibbs  y.  Bandlett,  58  N.  H.  407; 


118  American  State  Eepobts^  Vol.  95.  [Idaho, 

but  lie  is  not  required  to  travel  around  with  an  arrested  priaoner 
to  enable  him  to  procure  it:  Page  ▼.  Staples,  13  B.  L  806. 

q.    Liability   for   Seizing  Exempt   Property. 

1.    The  Two  Kinds  of  Exemption.— -There  is  quite  a  conflict  among 
the  authorities  as  to  the  liability  of  the  officer  levying  process  for 
seizing   such    property   as   is    exempt   from   execution.    That    there 
are  two  kinds  of  exemption,  absolute  and  conditional,  is  remarked 
in  Frost  t.  Shaw,  3  Ohio  Sit.  270,  and  the  difference  between  them 
is  pointed  out  in  the  following  language:  ''There  are  certain  enu- 
merated   articles    which    are    absolutely    exempted   from    execution, 
and  which  the  officer  is  bound,  at  his  peril,  to  notice,  and  not  take 
on  execution  unless  turned  out  to  him  by  the  debtor  waiving  his 
right   to   the   exemption.    But   there   are    other   articles,  ....  the 
exenrption  of  which  from  execution,  by  the  terms  of  the  law,  de- 
pends upon  the  selection  to  be  made  by  the  debtor  at  the  time  of 
the  levy,  if  he  be  present;  but  if  not  present,  he  should  make  the 
selection,  and  notify  the  officer  of  the  same,  within  a  reasonable 
time  thereafter  and  before  the  sale.    Without  such   selection,  the 
right  to  the  benefit    of    the  exemption    does   not  exist  as  to  those 
articles  which  the  statute  authorizes  the  debtor  to  select,  and  when 
no  such  selection  has  been  made,  it  is  the  duty  of  the  officer  to  pro- 
ceed to  levy  on  and  sell  the  property."    As  to  cases  in  which  the 
articles  were  specifically  exempt  see    Woods  v.  Keyes,  14  Allen,  236, 
92  Am.  Dee.  765;  Castile  ▼.  Ford,  53  Neb.  507,  73  N.  W.  945;  Oilman 
▼.  Williams,  7  Wis.  329,  76  Anr.  Dec.  219;  and  where  property  levied 
on  is  known  to  be  exempt  no  demand  is  necessary  before  suit:  Lynd 
T.  Pickett,  7  Minn.  184,  82  Am.  Dec.  79. 

If  the  exemption  depends  upon  the  filing  of  an  inventory  and 
the  selection  of  property,  until  these  acts  are  done  replevin  will  not 
lie  against  the  officer:  Mann  y.  Welton,.  21  Neb.  541,  32  N.  W.  599. 
Where  property  exempt  from  execution  up  to  a  certain  amount  is 
levied  on,  to  protect  himself  the  officer  must  cause  an  inventory 
and  appraisement  of  the  whole  of  such  property  of  the  debtor  to  be 
made,  and  the  amount  exempt  to  be  set  out  to  the  debtor:  Elliott 
y.  Whitmore,  6  Mich.  632;  Parker  v.  Canfield,  116  Mich.  94,  74  N. 
W.  296;  citing  Stilson  y.  Gibbs,  53  Mich.  280,  18  N.  W.  815; 
Hutchinson  y.  Whitmore,  90  Mich.  255,  30  Am.  St.  Bep.  431,  51 
N.  W.  451;  Ostrander  v.  Packer,  35  Mich.  430;  Town  v.  Elmore,  3ft 
Mich.  305.  Where  it  is  important  to  the  debtor's  business  to  have 
the  benefit  of  his  exemptions  set  off,  the  officer  is  bound  to  act 
promptly:  Handy  v.  Clippert,  50  Mich.  355,  15  N.  W.  507. 

If  a  judgment  debtor  demands  his  exemption  in  time,  and  the 
sheriff  refuses  to  allow  it,  he  is  liable:  State  y.  Kenan,  94  N.  C. 
296;  it  is  a  personal  privilege,  and  is  waived  by  failure  to  exercise 
it:  Barton  v.  Brown,  68  GaL  11,  8  Pac.  517;  and  if  not  asserted  in 
time,  and  in  the  manner  provided  by  law,  and  by  a  person  showing 
himself  within  the  statute,  is  lost:  Boesker  y.  Pickett,  81  Ind.  554. 
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h  State  ▼.  Sonlden,  57  Md.  314,  it  is  held  that  the  exemption 
mot  be  elaimed  'l>ef  ore  tlie  eomiDencement  of  the  sale,  and  if  the 
debtor  wfdts  till  tlie  saile  lia«  begun  his  right  is  gone;  but  the  officer 
is  liable  if  he  deTiies  tlie  debtor  an  opportunity  to  claim  his  exemp- 
tion: Shear  v.  :ELeyiiold8  90  Dl.  238.  In  Twinam  y.  Swart,  4  Lans. 
(N.  Y.)  263,  tlie  eoixrt  lield  that  the  officer  need  not  consult  the  judg- 
ment debtor  sua  to  -wli&t  property  was  exempt  before  levy,  but  that 
lie migH. take  it  if  not  informed  of  the  exemption,  which  must  be 
daimed  witbiiL  a.  reasonable  time  after  the  levy:  Bee,  also,  Sullivan 
T.  Parley,  11  I>al7  C^.  Y.),  157.  Where  the  law  only  gives  a  right 
to  demand  a.  Ikomestead,  it  is  necessary  for  the  claimant  to  set  it 
np  and  establish  it,  and  the  sheriff  is  not  liable  for  levying  thereon 
anlees  the  xisht  is  demanded.  No  harm  is  done  in  making  the  levy, 
as  it  is  nsoally  the  preliminary  step  to  claiming  the  homestead: 
Oliver  ▼.  'White,  18  S.  C.  235.  Where  the  debtor  has  the  option  of 
retaining  oxen  or  a  horse  as  exempt,  and  he  refuses  to  choose^  he 
cannot  afterward  complain  if  the  sheriff  takes  the  oxen  and  not 
the  boxee:  Davis  ▼.  Webster,  59  N.  H.  47L 

A  party  is  pr^nmed  not  to  waive  the  benefit  of  exemption  made 
in  his  favor:  State  t.  Haggard,  1  Humph.  (Tenn.)  390;  but  where 
the  property  is  exempted  by  law  for  the  benefit  and  use  of  the 
family,  it  cannot  be  levied  on  even  with  the  consent  of  the  head 
of  the  family:  Denny  v.  White,  2  Ck>ld.  (Tenn.)  283,  88  Am.  Dec 
596;  Bobs  ▼.  Dister,  14  Tex.  469. 

In  Mississippi  if  the  judgment  debtor 'does  not  designate  prop- 
erty claimed  as  exempt,  it  is  the  duty  of  the  sheriff  to  summon 
three  disinterested  persons  to  determine  it,  and  failure  to  do  se 
renders  him  liable  in  trespass  or  case:  Perry  v.  Lewis,  49  Misa.  443. 
Under  an  Iowa  statute  the  execution  defendant  need  not  notify 
the  sheriff  that  he  claims  the  property  as  exempt,  before  commenc- 
ing suit:   Parsons  v.  Thomas,  62  Iowa,  319,  17  K.  W.  526. 

In  Missouri  the  officer  nnist  apprise  the  debtor  of  his  right  to 
exemption:  8tate  y.  Barada,  57  Mo.  562;  and  the  claim  must  be 
mside  before  the  sale:  Linck  v.  Troll,  84  Mo.  App.  49,  citing  Gar- 
rett V.  Wagner,  125  Mo.  450,  28  S.  W.  762;  Osborne  v.  Schutt,  67 
Mo.  712;  Weinrich  v.  Koelling,  21  Mo.  App.  133;  Statesbury  v,  Kirt- 
land,  35  Mo.  App.  148;  Alt  v.  Bank,  9  Mo.  App.  91;  State  v.  Emer- 
son 74  Mo.  607;  Drake  on  Attachment,  sec  244a.  Where,  however, 
the  debtor  learns  of  his  right  in  time  to  make  the  claim  of  exemp- 
tion he  cannot  recover  from  the  sheriff  for  failure  to  apprise  hinr 
thereof:  State  ex  reL  Bellemere  v.  O'Neill,  78  Mo.  App.  20. 

2.  Aetloiis  Maintainable. — For  the  unlawful  refusal  to  turn  over 
exemptions,  trespsss,  trover,  and  replevin  have  each  been  held  to 
lie:  Oliver  ▼.  Wilson,  8  N.  Dak.  690,  73  Am.  St.  Bep.  784,  80  N.  W. 
757.  Where  the  officer  fails  to  make  but  an  inventory  and  allow 
the  debtor  to  select,  trover  wUl  lie:  Parker  r.  Canileld,  116  Mich. 
94^  74  K.  W.  296.  If  the  statute  exempts  a  specified  amount  of  a 
designated  kind  of  property,  the  officer  may  levy  upon  the  whole 
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propert/  of  that  species,  and  eannot  be  sned  in  replevin  before  ap- 
praisement, selection  by  the  owner  to  the  specified  amount,  and  a 
demand  for  the  articles  so  selected:  TnUis  v.  Orthwenr,  6  Minn.  377 
(OiL  805).  In  EUiott  v.  Whitmore,  5  Mich.  688,  replevin  was 
brought,  and  the  action  sustained;  property  exempt  from  execation 
which  is  seized  by  an  officer  cannot  be  said  to  be  ''in  the  custody 
of  the  law,''  and  replevin  will  lie:  Oilman  r.  Williams,  7  Wis.  329, 
76  Am.  Dec.  219.  In  auch  a  case  trespass  may  silso  be  brought: 
Davis  T.  Maloney,  79  Me.  110,  8  AtL  860;  and  where  the  officer 
seizes  more  property  than  he  should,  under  the  exemption  laws,  h« 
is  liable  for  the  excess,  but  is  not  a  trespasser  ab  initio:  Wentworth 
T.  Sawyer,  76  Me.  484.  Case  as  well  as  trespass  has  been  held  to 
lie  for  selling  exeaorpt  property  in  disregard  of  the  defendant's 
daim:  Van  Dresar  y.  King,  84  Pa.  St.  201,  76  Am.  Dec  643. 

Where  an  officer  seized  all  of  a  debtor's  property,  knowing  part 
of  it  to  be  exempt,  he  was  not  allowed  to  justify  by  showing  that 
the  defendant  did  not  designate  any  particular  portion  aa  not  liable 
to  seizure.  The  mere  silence  of  a  party,  while  an  officer  is  strip- 
ping him  of  property  exempt  from  seizure,  under  color  of  legal  an* 
thority,  cannot  protect  the  officer:  Frost  v.  Mott,  84  N.  Y.  268.  The 
return  of  the  property  seized  is  no  defenoe,  but  may  go  in  mitiga- 
tioA  of  damages:  Castile  r.  Ford,  68  Nab.  607,  78  N.  W.  946. 

8.  Ai  a  Defense  for  not  Levying.— While  liable  to  the  defendant 
for  seizing  exempt  property,  the  officer  may  have  to  answer  to  the 
plaintilf  for  not  seizing  the  defendant's  property,  and  in  ruch  case  the 
fact  that  it  was  exempt  is  a  good  defense:  Moss  v.  Jenkins,  146  Ind. 
689,  46  N.  E.  789,  where  it  is  stated  to  be  the  presumption  that  the 
debtor  will  claim  his  exemption  before  sale.  But  see  Baker  v.  Brint- 
naU,  62  Barb.  188.  So  where,  after  he  has  seized  property,  he  re- 
leases it,  it  is  also  a  good  defense  in  which  case  he  must  show  either 
that  the  property  was^  as  a  matter  of  law,  specifically  exempt  from 
seizure,  or  that  it  was  exempt  under  a  statute  at  the  election  of  the 
debtor,  and  that  he  exercised  hie  right  to  have  it  declared  exempt 
by  complying  with  the  requirements  of  the  statute:  Johnson  v« 
Bartek,  66  Neb.  422,  76  K.  W.  878.  See,  also,  Cilley  v.  Jennees,  8 
K.  "K,  87.  Where  the  officer  defends  on  the  ground  that  the  prop- 
erty was  exempt  the  burden  is  upon  him  to  prove  it:  Bonnell  v.  Bow- 
man, 68  HL  460;  Sage  v.  Dickenson,  83  Gratt  (Ya.)  861. 

r.    Seizing  Property  of  a  Third  Person. 

1.  The  Wtit  as  Protection.— A  writ  directing  an  officer  to  seize 
property  of  the  defendant  in  order  to  satisfy  a  judgment  against 
him  gives  such  officer  no  right  to  take  the  property  of  a  third 
person.  Where,  by  virtue  of  a  writ  against  the  defendant,  aa  officer 
seizee  goods  belonging  to,  and  in  the  possession  of,  a  third  person, 
the  writ  offers  him  no  protection  and  he  is  liable:  Shuff  v.  Morgan, 
9  Mart.  (La.)  692;  Waleot  v.  Pomeroy,  2  Pick.  (Mass.)  121;  Ford 
T.  Dyer,  26  Misa  243;  Ylckery  v.  Crawford  (Tex.),  66  a  W.  660; 
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McDowell  y.  MeCormlcky  90  Fed.  893;  and  tfren  thovfli  ao  pMtiev- 
hi  propertj  be  BpeeiJled,  lie  is  bound  to  kBow  at  Us  peril  tbat  it 
is  the  defendant's:  Meadow  t.  Wise,  41  Ark.  265.  U  the  goods  of 
a  penon  are  in  tbe  bands  of  a  eommon  earrier  and  are  seised  bj 
Tirtne  of  an  attaebment  sgalnst  tbe  defendant,  for  refusing  to  sor- 
reeder  them  on  drnnnnil  tbe  oflleer  Is  liable:  Bodega  t.  Perkerson^ 
60  Ga.  51«. 

In  regard  to  leyying  upon  property  in  tbe  possession  of  tbe  d^ 
fendsnt,  tbe  court  in  Amstrong  y.  BeU,  19  Kj,  Law  Bep.  IIM^ 
42  a  W.  1131,  said:  ''It  is  the  dntj  of  a  sberiit,  baying  in  bis  bands 

an  attaebment  against  a  defendant,  to  exereise  dlBgenee  in  hunting 
sp  the  property  of  sneb  defendant  and  leyying  npon  it,  and  for  any 
faifaue  of  diligenee  on  bis  part  in  this  respeet  be  is  liable  to  tbe 
party  injured;  ax&d  we  take  it  to  be  a  weU-eettled  role  of  law  thai 
the  possession  of  pereonal  property  is  prima  f aeie  eyidenee  of  owner* 
■hip,  end  tbat  it  in  the  dnty  of  tbe  sheriff  to  levy  npon  all  personal 
property  fonnd  in  tbe  possenon  of  a  defendant  in  an  attaebment 
writ,  nnleas  be  knows^  or  by  reasonable  diligenee  eonld  diseoyer^ 
that  it  was  not  tbe  property  of  sneb  defendant  (see  Hnrfree  on 
BhexiiEB,  see.  965;  Shinn  on  Attachment,  sees.  210,  387;  Drake  on  At- 
tachment, sec  199);  and  tbat  be  is  not  liable  as  a  trespasser  there* 
for  mikss  be  baid  notice  of  the  troe  ownership  of  the  property  levied 
St  the  date  thereof,  or  refused  to  deliyer  tbe  posssession  of  the 
property  so  leyied  upon  after  be  receiyed  information  as  to  the 
ownership  of  tbe  third  party,  npon  proper  demand  made.'' 

^Riere  need  be  no  manual  taking,  bnt  a  constmctiye  seisnre  in 
sufficient:  Freenmn  y.  Ai^le,  99  Pa.  St.  261;  so  in  order  tbat  a  chat* 
tei  may  be  attached,  it  is  only  neceseary  tbat  the  officer  baye  poe* 
lesiiun  and  control  of  it;  and  be  need  not  remoye  or  eyen  tonch  it: 
Hoise  y.  Hard,  17  N.  H.  246. 


9.    Def< 

A.  Vazieas  Defeosss.— Where  a  third  person  claiming  property 
giyes  notice  of  ownership  and  forbids  the  sale,  it  is  tantamonnt 
to  a  demand  and  the  officer  is  liable:  Yangbn  y.  Allgaier,  27  Ho. 
App.  623;  but  where,  at  tbe  sale  of  snch  goods^  tbe  owner  is  present 
sad  does  not  object  thereto,  tbe  officer  is  not  liable:  Lentz  y.  Cham» 
bera,  5  Ifed.  (N.  C.)  587,  44  Am.  Dec  63.  An  order  of  conrt  direct- 
ing tbe  sbeiifl  to  seize  certain  specified  property,  which  proyes  not 
to  belong  to  tbe  defendant,  is  no  defense  to  the  officer:  Bhodes  y» 
Patterson,  3  GaL  469;  nor  is  it  where  an  attaebment  is  issaed  on 
an  insufficient  affidayit,  and  be  seizes  inroperty  nnder  it  in  the  pos- 
aesaion  of  mortgagees:  Mathews  y.  Densmore,  43  Mich.  461,  5  N* 
W.  669.  Wbere  a  aberiif,  by  direction  of  an  execution  creditor,, 
aeized  the  goods  of  a  third  person  and  bMd  tbenr  until  snch  creditor 
should  institnte  proceedings  nnder  the  interpleader  act,  after  the 
ehimant  bad  eotabUshed  hie  title  to  the  goods,  tbe  officer  was  not 
allowed  to  inyoke  these  proceedings  as  a  defense  to  acts  of  tre^ 
paas  committed  before  tbe  commenfCment  of  snch  proceedings:  Zacb* 
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mri^s  T.  T:tt/>B,  90  Fl  St.  SSfi.  W^ere  a  sheriff  is  sued  for  the 
conversion  of  xht  prsir.ti^  's  pr^pertj,  it  is  bo  defense  that  he  acted 
on  an  ex  parte  order  Kade  ia  a  repleria  actioB  against  the  plain- 
tiff's Tendon^  direeiis^  the  varehooaearan  ia  charge  of  the  goods 
to  delirer  to  the  sheriff  the  goods  **  stored  with  them  bj  the  de- 
feciantSy  or  anj-  of  theai,"  and  that  he  Tolnntarilj  delivered  the 
g>C'is  to  the  sheriff,  where  it  ap*pears  that  the  goods  were  stored 
bv  the  plaintiff,  and  not  bj  the  defendants,  that  they  were  not 
included  in  the  propertj  described  in  the  replevin  proeeaSy  and  that 
the  warehonsemaa  made  the  transfer  to  the  sheriff  against  the  plain- 
tiff *a  protest:  Einsteia  t.  Dnan,  70  N.  Y.  Sapp.  520,  01  App.  Dir. 
1&5. 

Where  a  statute  provides  that  the  sheriff  is  bound  to  lavj  exeea- 
tion  on  all  propertj  ia  the  possession  of  the  defendant,  nnless  he 
receives  notice  from  some  otho-  person  that  it  belongs  to  him,  a 
mere  disclaimer  bj  the  debtor  of  anj  interest  ia  the  propertj  does 
not  require  him  to  postpone  the  sale  and  make  inquiries,  and  he  is 
not  liable  to  such  third  person  for  levying  on  the  goods:  West  ▼. 
Ct.  John,  63  Iowa,  287,  19  N.  W.  238l  If,  under  a  statute,  a  jury 
is  impaneled  to  try  the  title  to  property  seized  on  execution,  it  is 
a  defense  to  the  officer  if  they  find  that  it  was  snbjeet  to  seizure 
as  the  defendants,  although  by  mistake  they  find  it  was  the  ''plain- 
tiff's" in  ezeeution:  Schroeder  ▼.  Clark,  18  Mo.  18i. 

Where  the  property  taken  is  not  in  the  possession  of  the  defend- 
ant, the  value  of  the  writ  as  a  defense  is  stated  in  Oberfelder  t. 
Kavanaugh,  21  Neb.  483,  32  K.  W.  295,  in  the  following  words: 
^'Drake^  in  his  valuable  work  on  Attachment  states  the  law  as  fol- 
lows: 'When  the  officer  sttaches  property  found  in  the  posses- 
sion of  the  defendant  he  can  always  justify  the  levy  by  the  produc- 
tion of  the  attachment  writ,  if  the  same  is  issued  by  a  court  or 
officer  having  lawful  authority  to  issue  it,  and  be  in  legal  form. 
But  when  the  property  is  found  in  the  possession  of  a  stranger  cAaim- 
ing  title,  the  mere  production  of  the  writ  will  not  justify  its  seizors 
thereunder;  the  officer  must  go  further  and  prove  not  only  that  ths 
attachment  defendant  was  indebted  to  the  attachment  plaintiff,  but 
that  the  attachment  was  regularly  issued':  Drake  on  Attachment, 
€th  ed.,  sec  185a.  The  above  is  adopted  by  the  author  almost  lit- 
erally from  the  opinion  of  the  court  in  Thomburgh  v.  Hand,  7  CaL 
554,  and  is  sustained  by  other  authorities  cited:  Noble  y.  Holmes, 
5  Hill  (N.  T.),  194;  Yan  Etten  v.  Hurst,  6  HiU,  811,  41  Am.  Dee. 
748;  Mathews  ▼.  Densmore,  43  Mich.  401,  5  K.  W.  669.''  See  to 
the  same  effect,  Williams  v.  Eikenberry,  25  Neb.  721,  17  Am.  St. 
Bep.  517,  41  N.  W.  770.  If  taken  under  an  execution,  a  judgment 
must  be  shown:  Newton  v.  Brown,  2  Utah,  126. 

B.  Frandnlent  CtonTeyaaees. — If  an  officer  seizes  goods  ostensibly 
belonging  to  a  third  person,  but  in  reality  transferred  by  the  judg- 
ment debtor  in  fraud  of  creditor,  such  fraudulent  conveyance  may 
be  shown,  and  it  will  be  a  justification  to  him:  EUsassar  ▼.  Hunter^ 
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26  GiL  279.     Jn   sncli    m    case    the  fact  that  the  elBeer  acted  under 
pmen  regular   on    its    £aee    ia   not  enough  to  protect  hinii  bat  he 
anst  show  the  relation   o£   debtor  and  creditor  between  the  parties; 
ia  the  eaee  ot  an   attach.ment  he  moat  show  a  debt,  in  the  eaae  of 
uexeention,  a  judgment;   and  he  moat  go  back  of  the  proceaa  and 
tkw  that  the   preliminary    atepe  were  regular  if  he  wiahea  to  aet 
sp  fraud:  Peave  v.  Anderson,  44  UL  218;  Damon  T.  Bryant,  2  Pick. 
(Mass.}  441;     Hines  ▼.  Olianibers,  29  Minn.  7,  U  K.  W.  129;  Howard 
T.  Manderfield,   31    Minn.    337,  17  N.  W.  946;  Ford  ▼.  McMaaUr,  6 
Hont.  240,  11  Pae.   669;    Kleja  ▼.  arannia,  3    Not.    54S;    Noble    t. 
HolmeB,  5  TTiii   (K.  "S^.)*  ^^^»  Jansen  T.  Acker,  88  Wend.  480;  Bogert 
T.  Phelpe,  14  "Wis.    88.      Tlie  reason  for  this  is  weU  stated  in  San* 
ford  Mfg.   Co.    w.   'Wissiiiy    14  N.  H.  441,  where,    speaking    of    the 
sheriff,  the  eonrt  8ai.d :    **  He  cornea  here  repreeenting  creditors,  and 
they  may   avoid    the    sale    on  account  of  its  fraudulent  character 
as  to  them.     Hnt   tlae    sale  is  valid  between  the  parties,  and  none 
but  eredxtora  can  avoid  it.    But  every  person  who  chooses  to  bring 
a  suit  ia  not  therefore  a  creditor,  for  something  more  than  hia  alle- 
gation ia  neceeaary  in   order  to  prove  his  debt.    Creditors,  or  per- 
aona  ^ri^^n^Tig  themselves  such,  must  prove  their  debts,  and  until  thia 
la  done,  they  have  no  right  to  interfere.    If  then,  creditors  can  in- 
terfere only  on  proof  of  an  indebtment  by  the  alleged  owner  of  the 
property  the  aheriff,  who  ia  an  agent  merely,  can  have  no  rights 
greater  than  those  of  the  principal  whom  he  represents.    If  a  sherilf 
-taike  vkj  goods  by  virtue  of  a  writ,  his  process  will  be  a  sufficient 
jnstification  in  an  action  of  trespass  which  I  might  bring  against 
him.     It  would  be  a  sufficient  warrant  for  his  interference.    But  if 
he  takes  goods  in  my  poeeession  on  the  ground  that  my  title  is  a 
voidable  one,  he  nrast  show  that  he  haa  a  right  to  avoid  it.    And 
as  in  the  present  case  his  right  to  interfere  depends  on  the  exist- 
ence  of  a  debt  in  favor  of  the  attaching  creditor,  he  was  bound 
mX  lesLst  to  make  out  a  prima  facie  case  of  indebtment":  See,  also, 
Thomburgh   v.  Hand,  7  GaL  554.    The  same  rule  also  applies  to 
attachments:  Binchey  v.  Stryker,  28  N.  Y.  45,  84  Am.  Dec.  324. 

Where,  however,  the  officer  seized  property  under  an  attachment, 
-which  was  afterward  set  aside  as  wrongfully  obtained,  it  was  held 
that  the  officer  could  not  justify  the  seizure  upon  the  ground  that 
the  sale  and  transfer  to  the  plaintiff  were  fraudulent,  as,  after  the 
discharge  of  the  attachment,  the  officer  had  no  special  title  in  or  to 
the  goods  seized,  had  no  judgment,  or  execution,  or  any  valid  process 
to  justify  his  possession  and  was  therefore  In  no  position  to  ques- 
tion the  bona  fides  of  the  plaintiff's  title:  Simpson  v.  Yose,  31  Kan* 
227.  1  Pac  601.    So,  where  the  gbods  are  seized  on  a  valid  writ  of 
attachment  and  sold  upon  an  execution  issued  upon  a  void  judgment 
rendered  in  the  attachment  suit,  the  officer  cannot  justify  under  the 
writ  ot  attachment  in  an  action  of  trover,  by  showing  a  fraudulent 
sale  as  to  creditors:  Trowbridge  v.  Bullard,  81  Mich.  451,  45  N.  W. 
J.012. 
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Where  a  sheriff  has  levied  on  growing  crops  after  land  has  bee& 
conveyed  by  the  exeention  debtor,  and  he  afterward  takes  posses- 
sion of  the  harvested  crop,  he  may  show  as  a  defense  that  the  con« 
veyanee  was  frandolent  as  to  the  creditor  in  his  execution,  and 
need  not  have  the  conveyance  act  aside  in  a  direct  proceeding;  thia 
was  attempting,  in  an  indirect  manner,  to  place  the  crops  beyond 
the  reach  of  his  creditors:  Pierce  ▼.  Hill,  35  Mich.  194,  24  Ank 
Bep.  541. 

A  judgment  may  be  impeached  as  fraudulent  by  a  sheriif  in  a 
suit  brought  against  him  for  not  levying  execution  under  it,  wher# 
he  proves  he  represents  a  creditor  of  the  judgment  debtor,  and  show» 
a  legal  precept  from  him:  Clark  t.  Foxcroft,  e  Ma.  296,  20  Am^ 
Dec.  809. 

As  to  evidence  of  fraudulent  conveyance,  see  Sanders  v.  Chand- 
te,  26  Minn.  278,  8  N.  W.  351;  Homberffer  v.  Brandenberg,  85  Minn* 
401,  29  N.  W.  128. 

0.    ZiLteniiliiglad  Propertj. 

(1.)  XdabilitJ  to  Seisiire.— It  is  a  good  defense  to  a  levying  of- 
fleer  that  the  goods  seised  were  fraudulently  intermingled  with 
those  of  the  defendant  in  the  execution,  for  the  purpose  of  hinder- 
ing or  defrauding  creditors,  and  will  justify  him  in  seizing  the 
property  of  a  third  person;  and  in  such  case  the  burden  is  on  such 
person  to  identify  his  goods  in  order  to  exempt  them  from  seizure; 
Weil  V.  Silverstone,  6  Bush  (Ky.),  698.  Where,  however,  there  is 
no  fraud,  the  officer  levies  on  them  at  his  peril:  Foote  v.  People, 
14  IlL  App.  280;  and  if  the  owner  of  the  goods  which  have  been 
mingled  with  those  of  the  defendant  alone  can  distinguish  thens 
and  refuses,  on  request,  to  select  his  goods,  if  there  Is  no  fraud,  his 
property  may  not  be  taken  by  the  creditor:  Treat  v.  Barber,  7 
Gonn.  274.  In  Carlton  v.  Davis,  8  Allen,  94,  it  is  held  to  be  the 
duty  of  the  officer  to  ascertain,  if  possible,  what  portion  of  the 
goods  belongs  to  each,  and  not  to  attach  the  whole  without  making 
inquiry:  See,  also,  Smith  v.  Sanborn,  6  Gray,  134.  It  is  held  in 
Bobinson  v.  Holt,  39  N.  H.  557,  75  Am.  Dec  233,  that  if  the  party 
intermingling  his  goods  does  not  himself  identify  and  point  them 
out,  the  officer  is  justified  in  taking  and  selling  all  as  the  debtor's 
property. 

Where  the  goods  are  so  intermingled  as  not  to  be  distinguishable, 
a  previous  demand  upon  the  officer  is  necessary  before  an  action 
can  be  maintained;  but  it  is  not  necessary  that  the  property  should 
be  so  distinctly  marked  that  an  officer  by  his  own  observation 
would  be  able  to  see  that  it  did  not  belong  to  the  same  individual, 
in  order  to  render  him  liable:  Tufts  v.  MeClintock,  28  Me.  424,  48 
Am.  Dec  501.  In  Lewis  v.  Whittemore,  6  N.  H.  364,  22  Am.  Dec 
466,  it  was  held  that  trespass  would  not  lie  for  the  original  tak- 
ing; but  that  after  demand  trover  might;  and  in  Wilson  v.  Lane, 
83  N.  H.  466,  that  no  liability  would  attach  until  the  goods  were 
identified  and  pointed  out  to  the  officer  and  return  demanded:  See^ 


April,  1&95.'\  WoRDEN  v.  Witt.  12* 

gpaoifty,  Bla^Aery  ▼.  Stewart,  45  IlL  293;  Sharp  ▼.  Lamy,  55  N.  T. 
8spp.  7ft4,  B7  A.ppu  THv.  130.  See,  aa  to  eyidenee  of  fraQdolent  eea* 
ndngling,  I>«t]s  ir«  Stone,  120  Mao.  228. 

(2.)  Teaants  in  GomnnoiL — ^A  leyy  bj  a  sheriif  on  property  of 
tenanta  in  eommoii,  for  a  debt  due  from  one  of  them,  does  not  make 
him  Uable  to  t^e  otber,  althoagh  he  takes  the  property  into  hia 
poBBeBBLont  Teaelk  t.  Adams,  51  GaL  609;  but  he  can  sell  only  the 
Interest  ef  the  debtor:  Bemal  ▼.  HoTions,  17  GaL  541,  79  Am.  Bee. 
147.  In  Sbefppaxd  T.  Shelton,  84  Ala.  052,  the  officer  was  held  to 
be  a  trespaoBeT  ab  initio;  bnt  in  Heald  v.  Sar^^eant,  15  Yt.  506,  40 
Am.  Dec.  694,  the  opposite  view  was  taken,  the  court  there  holding 
that  in  sneb  a  eaae  the  officer  does  not  abuse  the  same  authority 
upon  which  the  goods  were  originally  taken,  and  therefore  there 
could  be  no  trespasa  ab  initio. 

(3.)     Partnenhip  Property. — ^A  sheriff    cannot    levy  on    specific 

partnership   property  to  satisfy  an   ex'Wiition   against   one   of  the 

partners  only,  but  the  levy  should  be  on  his  individual  interest  in 

the   whole   stock:  Birrine  v.  Briggs,  31  Mich.   443.    But  see  Knox 

▼.   Summers,  4  Yeatee  (Pa.),  477.    Where  the  partner's  interest  is 

levied  on,  the  officer  is  entitled  to  reduce  the  property  to  possession, 

but  can   sell    only  the  debtor's    interest  therein:  White    ▼.  Jonesu 
38  HL  159. 

8.    Bemedles. 
A.     €9ommon-law   Actions. — The   remedies    allowed    an    owner    ot 
property,   which    has  been  seized    under   execution    or   attachment 
against  another,  are  manifold.    Trespass  is  the  most  usual  form  of 
action:  Moores  ▼.  Winter,  67  Ark.  189,  53  a  W.  1057;  and  this  will 
lie  although  the  owner  came  into  court  in  the  attachment  case,  filed 
his   plea  claiming  the  property,  and  recovered  judgment  for  resti- 
tntion:  Trieber  y.  Blocher,  10  Md.  14.    It  has  also  been  held  that 
trover  may  be  maintained:  Tockey  ▼.  Smith,  181  HI.  564,  72  Am.  St. 
Bep.  286,  54  N.  E.  1048;  detinue:  Owings  v.  Frier,  2  A.  K.  Marsh. 
(Ky.)   268,  12  Am.  Dec.  393;  replevin:  Phillips  ▼.  Harris,  3  J.  J. 
Marsh.  (Ky.)  122,  19  Am.  Dec.  166;  and  case,  as  well  as  the  statu- 
tory trial    to  the  right    of  .property:  Pike    ▼.  Colvin,  67    HI.  227. 
Where  an  indemnity  bond  has  been  given,  the  owner  is  not  confined 
thereto,  but   may  bring  trespass  or  trover:  State   v.   McBride,   SI 
Mo.  349. 

A  previous  demand  for  the  goods  seised  was  held  not  essential  in 
the  following  cases:  Moore  v.  Murdock,  26  Gal.  514;  Boulware  v. 
Craddock,  30  Gal.  190;  Hanehett  v.  Williams,  24  HI.  App.  56;  Jami- 
son V.  Hendricks,  2  Blackf.  (Ind.)  94,  18  Am.  Dec  131;  Woodbury 
▼.  Long,  8  Pick.  (Mass.)  543,  19  Am.  Dec.  345.  Where  in  the  ap- 
parent possession  of  the  defendant,  a  demand  was  required  in 
Daumiel  ▼.  Oorham,  6  GaL  48;  Killey  ▼.  Scannell,  12  GaL  73;  Arm- 
strong V.  Bell,  19  Ky.  Law  Bep.  1156,  42  S.  W.  1131. 
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B.  Statutory  Actions. — ^Where  a  third  person  claims  the  good* 
levied  on  and  prosecutes  his  claim  under  a  statute  providing  for 
the  summoning  of  a  jury  to  try  the  title  to  the  property,  he  can- 
not afterward  sue  the  sheriff  in  trespass  for  taking  the  same  goods,, 
as  choosing  one  remedy  waives  the  right  to  another:  Patty  v.  Man*- 
field,  8  Ohio,  369;  Capital  Lumbering  Co.  v.  Hall,  9  Or.  93;  nor  can 
he,  after  electing  the  statutory  remedy,  abandon  it  and  resort  to 
another  one:  Moore  v.  Gammel,  13  Tex.  120.  Such  summary  remedy,, 
however,  can  be  had  only  at  the  instance  of  the  claimant,  and  not 
at  that  of  the  sheriff,  against  the  claimant's  desire:  Jones  v.  Carr, 
16  Ohio  St.  420. 

4.  Damages. — ^Where  the  property  of  a  stranger  to  the  writ  i» 
wrongfully  attached,  he  is  entitled  to  recover  the  entire  value  of 
the  property  at  the  time  when  so  seized;  and  the  fact  that  the  of- 
ficer tendered  a  return  of  the  property  the  next  day  will  not  miti- 
gate the  damages:  Carpenter  v.  Dresser,  72  Me.  377,  39  Am.  Bep. 
337.  But  where  the  plaintiff,  whose  goods  were  seized,  bought  in 
the  property  at  the  sale,  the  measure  of  damages  is  not  the  full 
value  of  the  property,  but  the  expense  and  loss  they  were  put  to 
in  getting  it  back,  including  any  loss  by  its  seizure  and  detention,, 
and  the  price  which  they  paid  to  the  sheriff:  Hyde  v.  Kiehl,  18S 
Pa.  St.  414,  88  AtL  998.  For  wrongfully  attaching  the  goods  of  a 
merchant,  removing  most  of  them,  and  retaining  them  for  three- 
months,  the  loss  of  profits  and  the  loss  of  credit  should  be  com- 
pensated for,  and  are  a  part  of  the  damages  sustained:  Kyd  ▼» 
Cook,  56  Neb.  71,  71  Am.  St.  Eep.  661,  76  N.  W.  524. 

5.  Property  in  Stranger  as  Defense  for  not  Levying.— When  sued 
for  not  levying  on  the  goods  of  a  debtor,  the  sheriff  may  show  by 
way  of  defense  that  the  title  thereto  was  in  another:  Canada  v. 
Southwiek,  16  Pick.  556.  Where  he  levies  execution  upon  property 
not  belonging  to  the  defendant,  as  soon  as  he  learns  of  it,  he  is 
bound  to  stop  all  further  proceedings,  and  is  not  liable  for  so  do- 
ing: State  V.  Swigart,  22  Ark.  528.  So  if  the  property  attached 
turns  out  not  to  have  been  the  debtor's,  at  the  time  of  the  attach- 
ment, the  officer  is  exonerated  from  liability  to  have  it  forthcoming 
on  execution:  French  v.  Stanley,  21  Me.  512. 

s.    Indemnity. 

1.  Bight  to  Demand.— If  a  sheriff,  to  whom  process  has  been 
given  for  service,  entertains  a  doubt  as  to  the  title  to  the  property 
to  be  levied  on,  he  may  demand  indemnity,  and  is  under  no  obliga- 
tion to  act  unless  given:  Marsh  v.  Gold,  2  Pick.  (Mass.)  285 f 
Smith  V.  Osgood,  46  N.  H.  178.  For  arbitrary  or  capricious  refusal 
to  act  without  indemnity  he  is  liable:  Bobey  v.  State,  94  Md.  61,. 
50  AtL  411,  89  Am.  St.  Bep.  405,  and  note;  and  when  sued  for  a 
false  return  it  is  no  defense  that  indenmity  was  not  tendered,  where- 
it  is  not  shown  that  it  was  needed:  Craft  v.  Brandow,  52  N.  Y* 
Supp.  1078,  24  Mioc  Bep.  306.    £ven  though  given  a  bond  of  in* 
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demnity  by  the  plaintiff,  if  the  goods  torn  out  to  belong  to  ft  third 
penoB,  the  officer  is  still  liable  to  hbvt,  as  the  bond  neither  lessent. 
Bor  adds  to,  tlie  olaligstions  and  duties  imposed  on  him  by  law: 
James  y.  Tliompeoii,  1.2  I^a.  Ann.  174. 

If  tlie   plaintiff    is    of   unquestionable  sofficieney,  the  sheriif  eaa- 
Bot  demand  skdditional  seemity:  Harrison  v.  Allen,  40  N.  X  L.  656, 
in  wbich  ease  tlie   court  said:  ''The  rule  is  well  settled  that  when 
personal    pTOperty,    upon  which    a  sheriff  is  instmctod    to  leyy,  is 
claimed  l>y  a  tliird  party,  the  officer  is  not  bound  to  proceed  with 
the  writ   nnless    the   plaintiff    famish-  him  with    ample  indemnity: 
Crocker  on  Sheriffs,  see.  464;  Freeman  on  Executions,  see.  276.    Bnt 
no  ease  has  heen  referred  to,  and  none  has  eome  nnder  my  obserra- 
tion,  that  maintains  the  doctrine  that  nnder  all  circumstances  the 
sheriff  has  the   right  to  require  a  surety  to  the  bond  rendered  to 
him.    8nch  a  rule  would  be  needlessly  oppressive  to  a  plaintiff  in 
exeeation.     If   such  plaintiff    is  possessed  of  so  much    property  as 
to  make  his   own  obligation  eomplete  security  to  the  officer,  there 
can  he  no  reason  why  the  latter  should  have  it  in  his  power  to  exact 
anything  beyond  such  personal  obligation.    The  officer  has  a  right 
to  be  fully  protected;  but  when  such  full  protection  is  tendered  to 
liim  he  most  accept  it,  and  has  no  right  to  require  anything  more.'* 
Ko   implication   of    indemnity  arises    from  the  mere    placing  of 
process  in  the  hands  of  an  officer,  without  directions  to  execute  it 
izL  a  particular  manner:  Nelson  v.  Cook,  17  lU.  443;  note  to  Arnold 
w.  Fowler,  94  Md.  497,  51  AtL  299,  89  Am.  St.  Bep.  444,  and  note; 
Imt  where  the  plaintiff  points  out  property  to  be  levied  on  it  is  in- 
demnity, and  if  it  is  not  sufficient  the  officer  is  bound  to  object  at 
onee,   that  the    objection  may    be  met  and    removed:  Uullings  v. 
CothweU,  29  Ga.  706;  Levy  v.  Shockley,  29  Ga.  710.    If  after  notice 
of   an  adverse  elaim  to  the  property  the  Ae^iff  does  not  demand 
indemnity,  he  is  liable  if  the  goods  belong  to  the  defendant:  Miller 
w.  Commonwealth,  5  Pa.  St.  294.     In  Patterson  v.  Anderson,  40  Pa. 
St.  359,  80  Am.  Bee.  579,  it  was  held  that  where  indemnity  was  re- 
posed when  levying  on  partnership  property  under  a  writ  against 
one   partner,  the  sheriff  might  return  nulla  bona,  or  refuse  to  sell 
anything  but  the  defendant's  interest  in  the  property.    As  to  the 
Tight  to  demand  indemnity  at  common  law,  see  State  t.  KoontZy  83 
ICo.   323. 

a.  Indemnity  as  Estoppel  to  Plead  Title  In  Stnagsr.— Although 
there  are  some  authorities  against  it,  the  better  rule,  and  the 
atronger  numerically,  is  that  the  giving  of  indemnity  to  an  officer 
doee  not  estop  him  from  denying  the  defendant's  title  to  the 
property,  for,  as  is  pointed  out  in  Hamblet  ▼.  Hemdon,  8  Humph. 
(Tenn.)  34:  ''It  is  absurd  to  sue  a  man  for  a  false  return,  and  then 
refuse  to  permit  him  to  prove  that  the  return  was  true."  In  ac- 
cord are  Wadsworth  t.  Walliker,  45  Iowa,  395,  24  Am.  Bep.  788; 
Bolson  V.  Saxton,  11  Hun  (N.  Y.),  565,  overmlhig  Curtis  v.  Patter- 
son, 8  Cow.    (N.  T.)   65j   Commonwealth  t.  Watmough,  6  Whart. 
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(Pa.)  117;  Commonwealth  ▼.  Vandyke,  67  Pa.  St.  84;  Freiberg  t. 
Johnson,  71  Tex.  558,  9  8.  W.  455.  So  it  is  a  good  defenae,  even 
though  indemnity  U  offered,  for  the  aheriif  to  show  that  there  are 
liena  on  the  property  in  exeeos  of  its  value:  Phelps  etc.  Co.  ▼. 
Skinner,  63  Kan.  364,  65  Pac.  667.  In  Evans  ▼.  Thurston,  53  Iowa, 
122,  4  N.  W.  895,  a  distinction  is  made  between  where  indenuiity 
is  offered  for  the  seizure  of  property  on  execution  and  where  of- 
fered  upon  attachment  proceedings;  in  the  former  case  it  ip  held 
he  cannot  show  the  goods  to  belong  to  a  third  person,  vrhile  in  the 
latter  he  can,  and  on  that  ground  distinguishing  it  fronr  Wadsworth 
T.  Walliker,  45  Iowa,  395,  24  Am.  Bep.  788. 

For  eases  holding  that  the  officer  is  estopped  see  Bayley  t.  Bates^ 
8  Johna  (N.  T.)  185;  Van  Cleef  ▼.  Fleet,  15  Johns.  (N.  Y.)  147; 
Corson  v.  Hunt,  14  Pa.  St.  510,  53  Am.  Dec.  568;  Stone  ▼•  Pointer, 
5  Munf.   (Va.)   287. 

t.  Use  of  Force. — As  to  what  right  an  officer  has  to  break  into  a 
house  in  executing  ciyil  process,  is  stated  by  the  Texas  court,  in 
Hillman  v.  Edwards  (Tex.  Civ.  App.),  66  a  W.  788:  '*It  is  a  well- 
settled  rule  of  common  law  that  in  the  execution  of  civil  process 
an  officer  is  not  authorized  to  break  open  an  outer  door,  or  raise 
a  window,  or  forcibly  enter  the  dweUing-house  of  the  defendant  in 
execution,  used  and  occupied  as  such  by  him,  without  hia  consent. 
If  he  gains  admission  without  force,  he  may  go  from  room  to  room, 
or  forcibly  enter,  an  inner  door,  or  break  open  trunks,  wardrobes, 
etc.,  for  the  purpose  of  a  necessary  levy:  2  Freeman  on  Execu- 
tions, par.  256;  Murfree  on  Sheriffs,  par.  268;  Kelley  ▼.  Schuyler, 
20  B.  L  432,  78  Am.  St.  Bep.  887,  39  Atl.  893;  Ilsley  ▼.  Nichols, 
12  Pick.  (Mass.)  270,  22  Am.  Dec.  425;  Swain  v.  Mizner,  8  Gray 
(Mass.),  182,  69  Aul  Dec.  244;  Snydacker  v.  Brasse,  51  HI.  357,  99 
Am.  Dec.  551;  People  v.  Hubbard,  24  Wend.  (N.  Y.)  369,  35  Am. 
Dec.  628;  State  v.  Beckner,  132  Ind.  371,  32  Am.  St.  Bep.  257,  31 
N.   E.  950." 

Where  an  officer  takes  possession  of  a  store  under  a  writ  of  at- 
tachment and  excludes  the  owner,  it  is  a  trespass,  for  which  he  iM 
liable:  Holland  v.  Anthony,  19  B.'I.  216,  36  AtL  2.  In  justifying 
an  assault  committed  in  levying  an  attachment,  the  officer  must 
plead  and  prove  title  to  his  office  and  cannot  show  it  nnder  the 
general  issue:  Smith  v.  Wilson,  21  B.  I.  327,  43  AtL  634. 

An  officer  shooting  a  fleeing  misdemeanant,  who  is  attempting  to 
escape  from  arrest,  is  liable:  Brown  v.  Weaver,  76  Miss.  7,  71  Am. 
St.  Bep.  512,  23  South.  388. 

n.  Liability  for  Lynching  of  Prisoner.— In  the  absence  of  a  ma- 
licious intent,  a  sheriff  is  not  liable  for  damages  for  the  death  of 
a  prisoner  caused  by  a  lawless  mob,  although  he  was  warned  of 
the  outrage,  and  was  present  and  offered  no  resistance:  State  v. 
Wade,  87  Md.  529,  40  Atl.  104. 

▼.  Liability  to  Surety.— Whe^e  an  execution  against  two  does 
not   distinguish  which    w  the   principal   and  which   the   surety,  th« 
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iheiiff  has  a  right  to  coUeet  it  from  either,  and  the  aiiretj  haa  no 
cause  of  action   against  him  for  eoUeeting  it  from  him,  although 
directed  by  the  plaintiif  to  eolleet  it  from  the  other.    The  officer  had 
the  right  to  go  by  the  writ,  in  which  they  were  not  distinguished: 
Shnford  v.  dine,  13  Ired.  463;  nor  is  an  officer  liable  to  a  surety 
for  omitting  to  levy  on  the  property  of  the  principal,  or  for  mak- 
ing a  faSse  return   of  no  property,  although  by  such  omission  the 
iorcty  was  compelled  to  satisfy  the  judgment,  for  the  officer  owes 
the  surety  no  duty  at    common  law    and  so    is  not  responsible    to 
kim:  Gregg  t.  Crawford,  4  Ala.  180,  87  Am.  Dec  739.    Mere  per- 
sonal knowledge  of   the  sheriff,  or  personal  notice  to  him,  of  the 
fut  of  suretyship,  does  not  charge  him  with  the  duty  of  first  levy- 
ing upon  the  property  of  the  principal  and  exhausting  that  before 
levying  on  the  goods  of  the  surety;  and  if  the  law  provides  for  a 
trial  of  the  question  of  snretyship,  that  must  be  first  had  before 
any  liabiUty  will   attach  to   the  sheriff:  Bliss  v.  Bouch,  110  Ind. 
896,  11  N.  E.  293. 

Where,  on  the  dissolution  of  an  injunction,  execution  was  issned 
for  the  principal  debt,  and  was  placed  in  the  hands  of  a  sheriff, 
to  whom  the  defendant  delivered  property  to  be  sold  for  the  payment 
of  the  debt,  and  the  sheriff  left  it  in  the  defendant's  posaeesion, 
iad  it  was  removed  from  the  state  and  the  defendant  proved  in- 
Mlvent,  the  sheriff  was  held  liable  to  the  surety  in  the  injunction 
bond,  who  was  forced  to  pay  the  debt:  Bowe  ▼.  Williams,  7  B. 
Mod.  (Ky.)   202. 

w.  Deputy  Sheriffs. — ^As  to  third  persons^  the  oifieial  acts  of 
^uty  sheriffis  are  the  acts  of  the  eheriff:  Jameson  v.  Mason, 
18  Vt.  599;  and  for  their  acts  and  omissions  in  the  performance  of 
duties  imposed  by  law  he  is  liable,  and  is  released  cmlj  if  a  dia- 
eretion  is  intrusted  by  the  creditor  to  the  deputy,  who  acts  under 
H:  Kaeon  v.  Ide,  30  Yt.  697;  and  an  attachment  by  a  deputy  sheriff 
is  an  official  act  for  which  the  sheriff  is  liable:  Bider  v.  CSiick,  69 
K.  H,  50. 

In  Buck  T.  Ashley,  37  Yt.  475,  the  distinction  between  the  lia- 
^ty  of  a  deputy  sheriff  for  misfeasance  and  for  nonfeasance  is 
pointed  out.  In  the  former  case  he  is  responsible,  but  not  in  the 
Utter,  for  if  nonfeasance  be  the  basis  of  the  action,  as  not  pro- 
viding a  suitable  place  for  goods  attached,  the  sheriff  only  can  be 
■aed,  and  not  the  deputy. 

For  the  acta  of  his  deputy  trespass  vi  et  armis  lies  against  a 
iheriff:  Qrinnell  v.  Phillips,  1  Maes.  530;  and  sueh  trespass  is  in 
law  considered  to  have  been  committed  by  him  and  need  not  be 
charged  aa  having  been  committed  through  the  deputy:  Hifseh  ▼• 
lUad,  89  GbL  315. 

X.    taaunarj  Bemedies, 

1.  Bole  or  Amexoemeiit. — ^Not  only  may  a  sheriff  be  sued  for  a 
dereliction  of  duty,  in  a  civil  action,  but  a  more  summary  and  less 
Am.  St.  Bep.,  YoL  95—9 
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lengthy  remedy  is  also  left  open  to  bim,  tad  tbia  is  by  role  or 
amereementy  which  every  court  has  the  inherent  power  to  grant  for 
failure  to  carry  out  Hs  orders:  Nagle  ▼.  Lnmpldn,  48  <}a.  521; 
Crawford  ▼.  Williams,  76  Oa.  792;  Fisher  t.  FranUin,  38  Kan.  251, 
16  Pac  Sil.  To  iix  the  sheriff's  liabiUty  by  rule  two  things  ara 
necessary — contempt  of  court  in  not  executing  its  process,  and  in- 
jury to  the  plaintiff.  The  nature  of  a  rule  lb  eoqilained  clearly 
and  condady  in  State  ▼.  Sheriff,  1  Mill  (&  C),  145,  in  the  follow- 
ing words:  ''It  is  certainly  the  duty  of  a  sheriff,  aa  well  as  every 
other  office,  who  undertakes  the  duties  of  an  office,  to  perform 
them  faithfully  and  punctually;  and  if  he  does  not  do  those  dutiea, 
then  he  becomes  responsible.  This  responsibility  is  of  a  twofold 
nature—^  the  state  as  a  public  officer,  and  to  the  individual  who 
•offers  by  his  misconduct.  To  the  state  he  is  responsible  for  not 
performing  the  duties  of  his  office. .  ...  To  the  individual  he  is  liable 
by  action  at  law,  for  consequential  damages,  in  all  eases  of  neg* 
lect,  or  omission  in  office,  in  which  a  jury  will  give  a  verdict  com- 
mensurate with  the  nature  of  the  injury  the  defendant  has  sna- 
tained  by  the  misconduct  of  the  sheriff.  In  all  cases,  however, 
%here  the  facts  of  the  case  are  plain  and  obvious,  and  where  they 
ean  be  ascertained  to  a  great  degree  of  certainty,  and  it  is  evident 
and  notorious  that  a  sheriff  has  been  negligent,  or  obviously  re- 
fuses to  do  his  duty,  in  such  cases  the  court  will,  for  the  sake  of 
apeedy  justice,  punish  by  attachment.  But,  in  intricate  and  difficult 
eases  depending  on  law  or  fact,  or  on  both  combined,  the  court 
will  leave  the  parties  to  their  remedies  at  law,  when  an  oppor- 
tunity will  be  afforded  of  fully  investigating  those  facts  and  eir- 
eumstances,  agreeably  to  the  rules  of  law,  and  where  each  party 
win  have  justice  meted  out  to  them  by  the  country":  See,  alao^ 
Ex  parte    Bobertson,  27  Tex.  App.  62ft,  11  Am.  St.  Bep.  207,  11~  & 

W.  669. 

It  has  been  held  that  a  rule  upon  a  sheriff  for  neglect  of  duty 
to  a  remedial  process,  and  not  penal,  and  is  given  a  plaintiff  in  lien 
of  his  debt,  in  the  nature  of  a  civil  action:  Hustick  v.  Allen,  1  K» 
J.  L.  168;  but  it  is  more  often  considered  as  highly  penal  in  ita 
nature,  as  depriving  a  person  of  a  jury  trial,  and  so  to  be  strictly 
eonstrued:  Bushnell  v.  Eaton,  Wright  (Ohio),  720;  Duncan  v.  Drake- 
ley,  10  Ohio,  45;  Bank  of  Gallipolis  v.  Domigaa,  12  Ohio,  221,  40 
Am.  Dec  475;  Watkins  v.  Barnes,  1  Sneed  (Tenn.),  201.  The  ser- 
geant at  arms  of  a  district  court  is  not  liable  for  a  statutory 
penalty  for  not  performing  duties  imposed  by  law  upon  con- 
stables: Nixon  V.  Fithian,  61  N.  J.  L.  4,  88  Atl.  698. 

An  attachment  for  contempt  in  not  paying  over  money  or  in  not 
collecting  it  is  in  effect  a  civil  proceeding  of  a  summary  nature^ 
and  after  it  is  resorted  to,  the  officer  cannot  afterward  be  sued  in 
a  civil  action  for  detention:  Daniel  v.  Oapers,  4  MeCord,  237;  and 
whatever  defense  might  be  made  by  the  officer  when  sued  in  aa 
action  on  the  ease  may  be  used  as  a  defense  in  proceedings  by  motion 
for  a  mla:  Billingsly  v.  Bankin,  2  Swan,  82. 
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Th«  fonndatioii  of  m  rale  absolute  is  the  eontempt  of  eoort  in  not 

oberiBg  its  orders,  SLiid  it  will  not  be  enf  oreed  bj  atts^hmeat,  but 

bi  Hi  lade.  If  it  appe&r  that  the  oiBear  is  not  rsal^  Uabla,  aad 

jidgimiit  on  a  rale  is  always  open  for  this  purpose^  nnder  the  dis> 

oetioii  of  tike  eoort,  and  is  not  ilnal  and  conelnsiTe  as  if  rendered 

between  parties   litigant:  Holeombe  ▼.  Dopree,  60  Ga.  335;  Wak^ 

leU  T.  Moore,   65    Osu   268.    UntU  the  sheriff  shows  that  he  has 

ond  an  means  la  ids  power  to  repair  the  damafs  doe  to  his  de- 

fault,  the   attacliinent  will  not  be  est  aside:  Pitauui  ▼.  Clarke,  1 

MeMun.  316;  l>tit  it  shonld  be  if  the  party  suing  ont  the  attach- 

■ent  has  sofEered    neither  delay   nor  loss,  upon  the  oAeer    doing 

shsi  he  should  bare  done  in  the  ibst  instanoe:  ICLean  ▼.  Dn  Boss^ 

1  Ball.   646. 

Where  a  judgment  nisi  for  a  hundred  dollars  is  rendered  against 
a  sheriff  for  failure  to  make  a  return,  and  no  suAeient  excuse  is 
shown,  tlie  judgment  should  be  made  sbsolute:  Graham  ▼.  Sturgill^ 
123  N.  C.  384,  31  &  C.  705;  and  proof  that  the  writ  was  directed 
by  the  elerlL  to  the  sheriff  of  another  county,  aad  mailed  in  due 
time  to  reaeh  him  in  the  ordinary  course  of  mail,  wae  held  suAcient 
prima  fade  evidence  to  authorise  the  entry  of  a  judgment  for  a% 
amereement,  niai,  if  there  was  no  return  of  process:  State  ▼.  t^»i>«i^ 
51  K.  G.  (6  Jones)  233. 

In  Texas  a  statute  proTidcs  that  an  officer  failing  to  lery  execu- 
tion ahaSl  be  liable  for  the  debt  and  interest  to  be  recoTcred  on 
motion:  Murray  t.  Evans  (Tex.  Civ.  App.),  60  &  W.  780;  aad 
w^here  a  statutory  penalty  of  ten  per  cent  is  given  for  failure  to 
pay  over  money  collected,  it  was  held  that  it  could  be  enforced  only 
by  motion:  Scogins  v.  Perry,  46  Tex.  113.  Failure  to  nmke  money 
on  a  ileri  facias,  when  by  due  diligence  it  might  have  been  auds^ 
la  "failure  to  execute  process,"  for  which  a  sheriff  may  be  ruled: 
Ajidrerws  v.  Keep,  38  Ala.  315.  In  Davis  v.  Irwin,  8  Oa.  153,  a 
aheriif  sold  a  slave  under  an  execution,  and  delivered  it  with  the 
understanding  that  he  was  to  receive  a  check  at  a  bank  the  next 
day;  in  the  meantime  the  4ave  ran  away  and  the  check  was  re- 
fcsed;  and  the  sheriff  was  held  liable  to  be  ruled  for  the  balance 
of  the  purchase  money. 

An  attachment  against  an, officer  should  be  awarded  only  for  will- 
fui  default,  and  where  he  fails  to  pay  over  money,  not  from  cor- 
ruption or  neglect,  but  because  of  a  well-grounded  doubt,  he  should 
be  saed  in  an  action  at  law,  aad  not  by  rule:  Wilson  v.  Broder,  10 
OaL  486;  Custer  v.  Agnerw,  83  Bl.  104;  Mongie  v.  Cheney,  1  Hill 
(8.  C),  145;  Corry  v.  Tate,  4S  a  C.  648,  26  a  E.  704. 

For  failure  to  return  a  writ,  a  sheriff  may  be  amerced  at  a  sub- 
sequent term  of  court:  Halcombe  v.  Bowland,  30  N.  C.  (8  Ired) 
240;  Hyatte  v.  Allison,  48  K.  C.  (3  Jones)  533;  and  he  is  still  liable 
to  amercement,  though  his  term  of  office  has  expired:  Bell  v. 
Thorpe,  44  Oa.  500;  Armstrong  v.  Grant,  7  Kan.  285;  Hustick  v. 
ADea,  1  K.  J.  I4.  168.    But  see  State  v.  Woodsidc,  20  N.  a  (7  Ired.) 
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It  is  sometimes  required  that,  before  making  the  motion  for  a 
rule,  notice  in  writing  be  given,  the  purpose  of  whieh  is  to  give 
the  officer  opportunity  to  prepare  to  resist  it,  if  undeserved,  or  te 
prevent  it  by  payment :  State  v.  Judges,  etc.,  10  N.  J.  L.  319;  siiek 
notice  is  operative  from  the  time  of  service,  regardless  of  date: 
Scott  V.  Dow,  14  N.  J.  L.  850.    It  is  not  sufficient  notice  of  moticNa 
to  amerctf  to  assign  as  grounds  "for  not  executing  writ  of  execu- 
tions"; it  must  assign  neglect  or  refusal  to  execute  it:  Stryker  t. 
Merseles,  24  N.  J.  L.  642.    Motion  against  a  sheriff  for  failing  to 
make  a  return  ia  not  sustained  by  an  insufficient  or  false  return: 
Watkins  v.  Barnes,  1  Sneed  (Tenn.),  201. 

A  sheriff  may  show,  in  a  rule  for  failure  to  levy  on  property, 
that  the  plaintiff  has  been  paid  on  the  fieri  facias  since  the  jnd^ 
ment  money  not  credited  thereon,  and  thus  ohow  less  injury  to  the 
plaintiff;  and  it  is  error  to  make  the  rule  absolute  for  the  whole 
«um  apparently  due  on  the  face  of  the  writ:  Wheeler  ▼•  Thomas, 
67  Qk.  161. 

It  is  only  the  person  injured  who  can  obtain  a  rule.  Thua^  a  mle 
against  a  sheriff  for  surrendering  property,  without  taking  a  bond 
Ml  required  by  law,  is  a  judgment  in  favor  of  the  attaching  cred- 
itor for  the  injury  done  to  him,  and  a  prior  attaching  creditor  has 
no  claim  for  the  money  so  paid,  as  it  does  not  belong  to  the  jud^ 
ment  debtor,  and  is  not  the  proceeds  of  the  property:  Ford  ▼.  Perk- 
erson,  59  Ga.  369. 

2.    Oonstitutionality. — A  statute  authorizing  summary  proceedings 

by  motion  against  a  sheriff  for  official  misconduct,  does  not  violate 

the  constitution  by  denying  a  trial  by  jury:  Wells  v.  Caldwell,   1 

A.  K  Marsh.  (Ky.)  441;  Lewis  v.  Garrett,  6  How.  (Miss.)  434,  in 

whieh  latter  case  the  court,  speaking  of  the  power  to  punish  by 

attachment  said:  ''This  power  is  essential  not  only  to  preserve  the 

just  authority  and  respectability  of  courts,  but  to  subserve  the  ends 

of  justice.    This  being,  then,  one  of  the  attributes  of  all  courts  of 

justice,  by  the  immemorial  sanctions  of  the  common  law,  and  es* 

sentially  necessary  for  their  preservation,  the  statute  which  eon- 

ferred  the  power  on  the  court  to  render  the  judgment  in  the  present 

case  is  no  infringement  of  the  constitutional  rights  of  the  sheriff. 

It  merely  regulates  the  mode  of  the  exercise  of  the  power  inherent 

in  the  court,  of  punishing  its  own  officer  for  a  contempt^  and  makes 

that  power  auxiliary  to  the  just  rights  of  the  party  who  has  been 

injured."  

vn.    iDflpecton. 

The  duties  of  an  inspector  are  usually  regarded  as  ministerial,  for 
a  failure  to  perform  which  they  are  liable  to  all  whom  they  injure. 
Where  a  city  ordinance  requires  the  building  inspector  to  inspect 
buildings  in  the  course  of  construction  and  to  see  that  they  are 
being  constructed  as  provided  by  ordinance,  a  duty  is  imposed  on 
him  to  enforce  obedience  from  builders,  for  a  neglect  of  whieh  he 
is  liable  in  damages  to  one  injured  by  the  falling  of  a  building  eon* 
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ttncted  ia  it  eareleas  and  n^ligent  manner:  Herritt  ▼.  MeNa]]/, 
14  Kontp  22S,  36  ^ae.  44.  So  where  a  statute  providee  that  an 
inspector  falsely  lyrandini^  oil  tested  shall  be  liabla  for  the  injuries 
caued  thereby,  lie  ia  liable,  irrespeetive  of  whether  he  aetnally 
knew  that  the  l>Tand  was  false:  Hateher  t.  Donn  (Iowa),  66  N.  W. 
906.  And  if  an  inspeetor  affixes  his  brand  to  an  artiele,  without 
knowing  its  eoaditioiiy  he  is  responsible  for  all  injuries  oeeasioned 
thereby  to  a  peraoa  purchasing  npon  the  eredit  of  the  brand:  Kiek- 
ersoa  ▼.  Thompson,  33  Me.  433;  in  Gordon  ▼.  Livingston,  12  Mo. 
App.  267,  however,  it  was  held  that  a  grain  inspector's  liability 
for  a  fahM  certificarte,  negligently,  bnt  not  fraadolently  given,  did 
not  extend  to  a  purchaser  of  the  grain  who  bought  upon  the  faith 
of  the  certificate,  but  with  whom  the  inspector  had  not  contracted^ 
otn  the  gronnd  that  to  constitute  actionable  negligenee  the  person 
canwiug  the  injury  must  owe  a  doty  to  the  person  sustaining  the 


An  inspector  of  pork  is  personally  responsible  for  want  of  ordin* 
ary  diligence  in  the  discharge  of  his  official  duties;  and  where  he 
certifies  a  quantity  of  pork  as  of  a  certain  quality,  he  is  responsibls 
for  its  being  so  not  only  at  the  date  of  his  certificate,  but  for  its 
remaining  so  for  the  length  of  time  during  which  the  article  is 
nBoally  expected  to  continue  in  that  condition,  if  properly  taken 
ears  of;  and,  in  consequence  of  its  being  of  an  inferior  quality, 
the  purchaser  may  recover  from  him  the  amount  of  any  loss  so^ 
tained,  on  a  resale  of  the  article:  Tardos  v.  Bozant,  1  La.  Ann. 
199. 

An  inspector  of  fish  is  liable  for  damages  occasioned  by  want  of 
reasonable  skill,  care,  and  fidelity  on  the  part  of  his  deputies,  in  the 
discharge  of  their  duties,  but  not  for  their  mere  errors  of  judgment: 
Pearson  ▼.  Purkett,  32  Mass.  (15  Pick.)  264.  So  the  powers  and 
duties  of  a  fish  inspector  to  inspect  fish  offered  for  sale  in  a  city 
and  to  destroy  all  such  as  are  unwholesome  and  imfit  to  be  eaten  are 
jndieial,  for  a  carelesB^  improper,  or  erroneous  performance  of  which 
he  IB  not  liable,  so  long  ss  acting  within  his  jurisdiction:  Path  ▼• 
Koeppel,  72  Wis.  289,  7  Am.  St.  Bep.  867,  39  N.  W.  639. 

Although  a  statute  regulating  the  inspection  of  beef  and  pork  im- 
poses  a  penalty  upon  the  inspector,  one-half  to  go  to  the  use  of  the 
town  where  the  offense  is  committed,  and  the  other  to  the  use  of  the 
person  suing  for  the  same,  a  person  injured  by  the  inspector's  neglect 
of  duty  may  recover  damages  sustained  thereby  in  action  on  the 
case:  Hayes  v.  Porter,  22  Me.  871;  for  ''where  the  law  has  sffixed 
forfeitures  for  certain  infractions  thereof  or  for  neglects  in  not  con« 
forming  to  its  requirements,  whereby  individuals  are  injured,  they 
are  not  in  consequence  thereof  deprived  of  the  remedy,  which  would 
exist  if  no  penalties  were  prescribed." 

In  Miller  v.  Ouray  Elec.  etc.  Go.  (Colo.  App.),  70  Pac  447,  it  was 
held  that  a  statute,  providing  that  it  should  be  the  duty  of  the  county 
commissioners  to  nmke  personal  examination  of  the  jail  of  their 
county  during  each  session  of  the  board,  and  correct  all  irregularities 
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and  improprietieB  there  esuting,  imposed  a  duty  due  to  tlie  pnblie 
alone,  and  that  the  failure  of  the  county  commiflaionexB  properly  to 
inapeet  the  eleetrie  wiring  of  the  jail,  by  reason  of  which  the  jaU 
burned  down  and  a  prisoner  was  killed,  did  not  render  the  eonnty 
commiaeionen  individually  liable  for  such  death. 

vm.    Notaries  Pabllc. 

The  liability  of  notaries  public  for  official  acts  or  omissions  Is  fjoJIj 
treated  in  the  note  to  Joost  ▼.  Craig,  82  Am.  St.  Bep.  380,  and  will, 
therefore^  be  omitted  here. 


CTJETIS  y.  BICHABDS. 

[4  Idaho,  434,  40  Pac.  57.] 
JUDGMEMTS— Final— Change  of  Attorneys. — ^A  judgment  on 
a  motion  to  change  attorneys  in  a  pending  action  is  final,  and  ma  ap- 
peal may  be  taken  therefrom,     (p.  136.) 

ATTOBNEY  AND  CLIENT. — ^An  attorney  is  more  than  a  mere 
a^ent  of  his  client.  He  is  also  an  officer  of  the  court,  and  within 
his  sphere  and  in  the  line  of  his  special  powers,  he  is  as  independent 
as  the  judge  of  the  court,  and  has  not  only  his  duties  and  obligations 
to  the  court  and  to  his  client,  but  he  has  rights  and  powers,  entirely 
different  from,  and  superior  to,  an  ordinary  agent,     (p.  136.) 

ATTOBNEY  AND  CLIENT— Change  of  Attorney— Bight  to 

Compensation. — ^A  person  has  no  right  arbitrarily  to  chancre  liis  at- 
torney without  paying  or  securing  fees  earned,  and  the  original  at- 
torney is  not  bound  to  consent  to  a  substitution,  or  deliver  |>aper8 
upon  which  he  has  a  lien,  until  the  amount  of  his  just  demandis  is 
ascertained  by  a  court  or  referee,  and  paid  or  secured,     (p.  137.) 

A.  A.  Fraser  and  W.  E.  Borah,  for  the  appellant 

M.  C.  Athey  and  W.  H.  Clagett,  for  the  respondent, 

*^  M0E6AN,  C.  J.  This  is  a  proceeding  under  section 
3999  of  the  Revised  Statutes  of  Idaho.  The  original  action 
from  which  this  arose  was  one  wherein  Richard  Cable  was  plain- 
tiff and  William  B.  Knott  was  defendant,  then  pending  in  the 
district  court  in  and  for  Ada  county,  in  which  the  petitioners, 
who  are  attorneys  at  law,  were  employed  by  the  defendant  to 
act  as  his  attorneys  in  defense  of  his  rights  in  said  suit,  and 
they  acted  as  such  from  the  twenty-fifth  day  of  January,  1894, 
until  the  fifteenth  day  of  February,  1896,  when  defendant 
served  a  notice  upon  said  attorneys  that  he  discharged  them 
as  attorneys  in  said  action,  to  which  notice  petitioners  replied 
that,  as  a  condition  precedent  to  said  discharge,  they  required 
him  to  pay  their  fees  in  said  cause,  or  secure  the  same.    There- 
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upon  the  defendant  in  said  cause  filed  a  motaon  aakiiig  that 
pebtionerB  be  discliarged  by  ordeT  of  the  said  court  The  allow* 
ttice  of  this  motion  ^was  resisted  by  the  petitioners  for  the  rea- 
son ^^  that  defendant  had  not  shown  any  dereliction  of  profea- 
sional  duty  on  the  part  of  the  said  attorneys  in  the  defense  of 
flaid  suit,  nor  bad  he  paid  or  secured  the  fees  of  said  attorneys 
for  Bervices  rendered,  in  said  cause.  Upon  the  hearing  of  said 
motioa  the  district  conrt  finds  as  follows:  'That  there  has 
been  (1)  no  dereliction  of  duty  on  the  part  of  said  attorneys 
m  defense  of  said  cause;  (2)  that  there  exists  between  said 
defendant  and  bis  said  attorneys  such  a  condition  of  mutual 
iU-wilL  as  will  prevent  them  from  acting  together  properly  in 
the  confidential  relation  of  attorneys  and  client;  and  ordered 
that  said  nuotion  of  said  defendant  to  change  his  attorneys  of 
record  be  granted^' — to  which  order  defendants  excepted,  and 
bnng  said  matter  to  this  court  on  a  writ  of  error. 

Counsel  for  re8X>ondent  contends  that  this  court  has  no  jur- 
isdiction to  review  the  action  of  the  court  below  herein.    Sec- 
tion 3999  of  tbe  Bevised  Statutes  of  Idaho  gives  the  district 
court  authority  to  order  a  change  of  attorney  upon  the  ap- 
pbcation  of  the  client,  after  notice  to  the  attorney  at  any  time 
before  judgment  or  final  determination.     In  this  case  the  de- 
fendant filed  a  motion  asking  for  an  order  changing  his  at- 
torneys and  substituting  M.  C.  Athey  as  the  attorney  for  said 
defendant.     This  motion^  as  is  stated  above,  was  resisted  for 
the  reasons  given.    This,  then,  became  a  special  proceeding  for 
the  removal  of  said  attorneys,  in  which  the  defendant  in  the 
oooit  below  was  the  proponent  and  these  attorneys  were  de- 
fendants.   By  the  provisions  of  subdivision  1  of  section  4807 
an  appeal  may  be  taken  to  the  supreme  court  from  a  final  judg- 
ment in  an  action  or  special  proceeding  commenced  in  the 
court  in  which  the  same  is  rendered.    As  to  these  parties  (the 
attorneys)  this  judgment  is  final ;  they  are  dismissed  from  this 
case  absolutely.    The  petitioners  therefore  have  a  right  to  bring 
their  cause  to  this  court  for  review. 

It  is  further  contended  that  the  attorney  is  simply  the  agent 
of  his  client.  To  a  certain  extent,  this  is  true;  but  he  is  more 
than  an  agent.  He  is  also  an  officer  of  the  court,  and  within 
his  sphere  and  in  the  line  of  his  special  powers  he  is  as  inde- 
pendent aa  the  judge  of  the  court,  and  has  not  only  his  duties 
'*•''  and  obligations  to  the  court  and  to  his  client,  but  he  has 
rights  and  powers  entirely  different  from  and  superior  to  an 
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ordinary  agent.     An  agent  receives  his  orders  f rom^  and  is  di- 
rected absolutely  and  wholly  by,  his  principal,  in  the  manage- 
ment of  his  business.     On  the  other  hand,  the  business  of  the 
client  which  is  submitted  to  his  attorney  is  managed  entirely 
by  the  attorney,  and  the  client  is  advised  and  directed  by  him. 
As  to  the  business  committed  to  his  care,  the  attorney  is  the 
sole  manager   and   director.    Hence,   his   responsibilities,  are 
much  greater  than  those  of  an  ordinary  agent.    His  reputation 
and  his  abilities  are  at  stake  to  some  extent  in  every  case  he 
undertakes.    Hence,  the  law  says  the  client  shall  not  discharge 
him  arbitrarily  in  the  midst  of  the  performance  of  his  duties. 
But,  if  you  desire  to  change  attorneys,  you  may  do  so  with 
the  consent  of  the  court  in  a  proper  proceeding.    As  in  this 
case  the  court  examines  into  the  reasons  for  said  change,'  and 
when  he  ascertains  that  the  attorney  has  prosecuted  his  client's 
business  to  the  best  of  his  ability  and  with  fidelity  to  the  trust 
imposed  upon  him,  he  so  finds.    Then,  if  the  substitution  is 
made,  there  is  no  reflection  upon  the  ability  or  faithfulness  of 
the  attorney.    As  to  his  right  to  fees  or  security  for  the  same 
as  a  condition  precedent  to  his  discharge,  the  law  says — ^and 
this  court  is  in  accord  with  this  view — ^**that  a  party  has  no 
right  arbitrarily  to  change  his  attorney  without  paying  or  secur- 
ing fees  earned,  and  the  original  attorney  is  not  bound  to  con- 
sent to  a  substitution,  or  deliver  papers  upon  which  he  has  a 
lien,  until  the  amount  of  his  just  demands  is  ascertained  by  a 
court  or  refereei,  and  paid  or  secured*':  Weeks  on  Attorneys, 
sees.  250,  267,  and  cases  there  cited;  Mechem  on  Agency,  sec. 
856;  In  re  Herman,  50  Fed.  517;  Eonald  v.  Association,  30 
Fed.  228 ;  Butchers*  Union  Slaughter-house  etc.  Co.  v.  Crescent 
City  Livestock  etc.  Co.,  41  La.  Ann.  355,  6  South.  309;  Gar- 
diner V.  Tyler,  36  How.  Pr.  63.     The  substitution,  however,  of. 
attorneys,  is  a  matter  largely  in  the  discretion  of  the  court,  and 
we  do  not  say  that  there  may  not  be  a  case  in  which  attorneys 
may  be  discharged  without  paying  or  securing  fees  already 
earned.    We  do  say  that  the  rule  of  law  is  that  fees  ***  or 
commissions  already  earned  must  be  paid  or  secured  before 
substitution  can  be  had.    If  this  is  impossible  in  any  given 
case,  this  fact  must  be  shown  by  the  party  moving  the  dis- 
charge and  substitution,  and  then  it  should  appear  that  justice 
to  the  client  or  attorney  demands  the  change.    We  do  not  say 
that  there  does  not  exist  in  this  case  such  a  state  of  facts  aa 
renders  a  change  necessary  and  proper,  and  therefore  do  not 
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Uie  judgxnfiixt  of  the  court  below;  but  this  change 
not  be  made  isritliout  first  paying  or  securing  the  fee^ 
earned,  unless^  as  is  stated,  the  court  below  should  deem  thia 
impossible  or  impracticable.  For  these  reasons  the  judgment 
cf  the  court  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion, 

Huston  and  SnlliTan,  JJ.,  concur. 


An  Attorney  at  ttato  is  aa  officer  of  eourt:  See  the  monographie  note 
to  Boms  V.  Allen,  2  Am.  St.  Bep.  847.  Once  admitted  to  r^reeent 
1  party,  it  ia  Keld  tlkat  he  cannot  be  discharged  without  the  conseiic 
of  the  eourt,  until  the  euit  is  ended:  Walton  ▼.  Sngg,  PhilL  (N,  G.) 
9S,  9S  ^^T  Dec  580.  As  to  the  reepeetive  rights  and  powers  of  at- 
torney and  client  to  manage  the  action,  see  the  monojpraphie  notes  to 
Board  of  Coin]xri.8sioner8  v.  Younger,  87  Am.  Bee.  Io6-170;  Cameron 
▼.  Boeger,  93  Am.  St.  Bep.  169*179.  An  attorney  has  a  Uen  on  all 
papers  and  documents  coming  into  his  hands  professionally:  See  the 
monographic  note  to  Hanna  ▼.  Island  Coal  Co^  51  Am.  St.  Bep.  251, 
on  liens  of  attorneys. 


STATE  ▼.  McDonald. 

[4  Idaho,  468,  40  Pae.  812.] 
OFFIOIAIa  BONDS— Failure  of  Officer  to  Sign.— The  omission 
of  an  officer  to  sign  his  official  bond  does  not  release  him  or  his  sure- 
ties from  any  liability  arising  nnder  the  terms  or  conditions  of  his 
bond.     Snch  bond  is  joint  and  several,     (p.  139.) 

OFFICIAIi  BONDS— Estoppel  Against  Surety*— A  surety  on  an 
official  bond  is  estopped  from  denying  any  fact  recited  therein,  when, 
by  such  denial,  he  seeks  to  avoid  liability  in  an  action  between  the 
l^rties  to  the  bond.     (p.  139.) 

OFFICIAL  BONDS— Performanoe  of  Duties  Secured.— An  offi- 
cial bond  conditioned  on  the  failthful  discharge  of  all  dnties  re- 
paired of  the  sheriff  by  law  covers  the  discharffe  of  his  duties  as 
lieefnse  or  tax  collector,  when,  by  law,  it  is  his  duty  to  collect  and 
psiy  over  county  and  state  licenses,     (p.  139.) 

OFFICIAL  BONDS— Action  on  Pleading.— In  an  action  to  re- 
eo-ver  on  an  official  bond,  it  is  not  necessary  to  state  in  the  complaint 
tbe  several  items  of  defalcation  separately,     (p.  139.) 

OFFICIAL  BONDS— Liability  of  Surety.— If  an  official  bond 
!•  joint  and  several,  action  may  be  maintained  against  all  of  the 
sureties  jointly  or  against  each  severally,     (pp.  139,  140.) 

OFFICIAL  BONDa— Failure  of  a  Surety  on  an  Official  Bond 
to  Justify  does  not  release  him  from  liability,  if  the  bond  is  accepted 
'without  requiring  him  to  justify,     (p.  140.) 

Q.  M.  Parsons,  attorney  general,  for  the  state. 
Hagan  ft  Beale  and  W.  W.  Woods,  for  the  respondent 

*^^  SULLIVAN,  J.    This  is  an  action  to  recover  on  an 
official  bond.     One  Bichard  A.  Cunningham  was  elected  sheriff 
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of  Shoshone  county  on  the  first  day  of  Octoher,  1890,  and  on 
November  26,  1890,  filed  his  oflBcial  bond.    Thereafter  a  ques- 
tion was  raised  as  to  the  validity  of  his  acts  as  sheriff,  on  the 
ground  that  he  had  failed  to  qualify  as  sheriff  within  thirty 
days  after  his  election.    To  avoid  any  complications  that  might 
in  the  future  arise  by  reason  of  that  fact,  Cunningham  waa  ap- 
pointed sheriff  of  said  county  by  the  governor  of  the  state,  and 
on  the  suggestion  of  the  board  of  county  commissioners  he  filed 
another  bond,  on  the  18th  of  March,  1891.    Said  bond  was  duly 
approved  by  said  board.     Subsequent  to  the  filing  of  said  bond, 
the  said  sheriff  collected  and  received  for  licenses  seven  thou- 
sand three  hundred  and  three  dollars  and  five  cents,  and  also 
collected  for  the  use  and  benefit  of  said  county  fees  in  civil  cases 
amounting  to  seven  hundred  and  fifty-four  dollars  and  seventy- 
five  cents.    No  part  of  either  of  said  sums  has  he  ever  paid 
to  said  county  or  to  the  state  of  Idaho.    The  complaint  al- 
leges the  entry  of  said  Cunningham  into  said  sheriff's  ofSoe, 
his  giving  the  bond  sued  on,  his  collection  of  public  moneys, 
and  his  failure  to  pay  the  same  over  as  required  ^'^^  by  law 
or  at  all;  and  prays  for  judgment  against  the  bondsmen  for 
the  sums  so  collected,  with  interest  and  costs.     To  the  com- 
plaint several  demurrers  were  interposed,  one  of  which  was 
joined  in  by  several  of  the  defendants,  and  others  by  separate 
defendants.     The    court     sustained    the     several    demurrers. 
Thereupon  the  plaintiff  refused  to  amend,  and  judgment  was 
entered  dismissing  the  action,  and  for  costs  against  the  state. 
This  appeal  is  from  the  judgment 

The  first  point  made  by  the  demurrers  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  actioiu 
The  complaint  alleges  the  election  and  appointment  of  the  said 
Cunningham  to  said  office,  and  his  entry  upon  the  duties  of  said 
office;  also  that  he  gave  an  official  bond  conditional  upon  the 
faithful  performance  and  discharge  of  all  duties  required  of 
him  by  law  as  such  sheriff,  with  the  defendants  as  sureties 
thereon ;  that  as  part  of  such  duties  he  collected  certain  license 
taxes  and  fees,  which  belonged  to  the  county  and  state,  and 
failed  and  refused  to  pay  the  same  over  as  by  law  required. 
The  coraplainit  states  a  cause  of  action,  without  ambiguity  or 
uncertainty. 

It  is  contended  by  respondents  that  section  396  of  the  Re- 
vised Statutes  provides  that  the  bond  must  be  signed  by  the 
principal  and  at  least  two  sureties,  and,  as  the  bond  sued  on 
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wuBot  signed  by  the  principal,  it  is  yoid  for  that  leaaoiL    The 

bond  lecitea  -Qie  fact  that  said  Cunningham,  as  principal,  and 

the  defendants,  as  snreties,  are  jointly  bound  onto  the  state  of 

Idaho,  etc     The  omission  of  the  principal  to  sign  the  bond 

4id  not  release  him  from  any  liability  arising  under  the  terms 

o{  the  bond,  nor  would  such  omission  release  the  sureties.    The 

failure  of  Conningham  to  sign  as  principal  does  not  invalidate 

the  bond :  People  t.  Slocum,  1  Idaho,  62 ;  Kurtz  ▼.  Froquer, 

^4  C&L  91,  29  Pac.  413.    A  fact  which  must  be  borne  in  mind 

is  that  the  bond  is  joint  and  severaL 

The  bond  sued  on  recites  that  Cunningham  was  elected,  when 
it  is  contended  it  was  given  in  pursuance  of  the  appointment 
of  the  governor.  The  misredtal  in  that  r^rd  (if  it  is  a  mis- 
recital)  is  not  sufficient  to  avoid  the  bond  and  release  the  sure- 
ties. The  clear  intention  of  the  sureties  was  to  give  a  bond 
^'^  for  the  faithful  performance  of  all  duties  required  of  Cun- 
ningham as  sheriff,  and  they  cannot  escape  liability  by  such  a 
i^rivial  technicality  as  that  mentioned.  And  further,  the  plain 
rule  of  law  is  that  the  surety  is  estopped  from  denying  any 
fact  recited  in  the  bond,  when,  by  such  denial,  he  seeks  to  avoid 
liability  in  an  action  between  the  parties  to  the  bond:  Mur- 
free  on  Official  Bonds,  sec.  133,  and  authorities  there  cited, 
also,  sec-  9 ;  Bigelow  on  Estoppel,  4th  ed.,  p.  355,  note  6,  p.  361, 
notes  3,  4;  People  v.  Love,  25  Cal.  261. 

The  next  contention  is  that  the  bond  was  given  on  Cunning- 
barn's  behalf  as  sheriff,  and  not  as  license  or  tax  collector.  The 
law  makes  it  the  duty  of  the  sheriff  to  collect  and  pay  over 
county  and  state  licenses:  Bev.  Stats.,  sec.  2157.  The  bond 
is  conditioned  oh  the  faithful  performance  and  discharge  of  all 
duties  required  of  the  sheriff  by  law.  There  is  nothing  in  this 
<K>ntention:  Murfree  on  Official  Bonds,  sec.  193. 

The  complaint  clearly  indicates  that  this  action  is  upon  the 
bond  filed  March  18, 1891.  There  is  nothing  in  the  point  made 
by  the  demurrer  as  to  misjoinder  of  causes  of  action.  The 
several  items  of  defalcation  need  not  be  separately  averred:  1 
Esteems  Pleading  and  Practice,  sec.  560. 

The  fourth  cause  of  demurrer  is  that  there  is  a  misjoinder 
of  parties  defendant.  It  is  claimed  thai  the  defendants  did  not 
each  obligate  themselves  in  the  same  sum,  and  that  the  defend- 
ants Monk  and  Desaulnier  did  not  bind  themselves  in  any  sum. 
To  this  contention  it  is  sufficient  to  say  the  bond  is  joint  and 
several,  and  therefore  the  action  may  be  maintained  against  all 
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jointly  or  against  each  Beverally:  People  v.  Stacy,  74  CaL 
373,  16  Pac.  192.  The  fact  that  a  surety  fails  to  justify  doe» 
XK>t  release  him  from  liability,  if  the  bond  is  accepted  without 
requiring  him  to  justify :  Taylor  Co.  v.  King,  73  Iowa,  163,  5- 
Am.  St.  Eep.  666,  34  N.  W.  774.  The  judgment  of  the  court 
below  is  reversed,  with  instructions  to  overrule  the  demurrers^ 
and  to  proceed  with  the  case.    Costs  against  the  respondents^ 

Morgan,  C.  J.,  and  Huston,  J.,  concur. 

An  Official  Bond,  if  not  signed  by  the  principal,  Is  not,  under  or- 
dinary eireumatances,  binding  on  the  snreties.  There  is  authority, 
however,  to  the  contrary.  But  the  f  aet  that  a  surety  does  not  justif  / 
does  not  relieve  him  from  liability,  if  the  bond  has  been  accepte<l 
without  such  justification:  See  the  monographie  note  to  Estate  of^ 
Bamsey  v.  People,  90  Am.  St.  Bep.  191-194. 


DUNLAP  V.  PATTISOK 

[4  Idaho,  473,  42  Pac.  604.] 

MINES  AND  MININa^— Location  of  dalm  by  Agsnt.— The  lo- 
cation of  a  mining  claim  for  his  principal  may  be  made  by  an  agent 
or  attorney  in  fact,  and  every  act  necessary  thereto,  including  the 
aiBdavit  of  location,  may  be  made  and  performed  by  such  agent  or 
attorney,  if  the  facts  required  are  withiji  his  knowledfta.     (p.  144.> 

W.  W.  Woods,  for  the  appellant 
C.  W.  Beale,  for  the  respondents. 

*^*  MORGAN,  C.  J.    Appellant  claimed  to  own  a  consoli* 

dated  placer  mining  claim  in  Eagle  mining  district,  Shoshone 
county,  Idaho,  called  the  Noonday,  Midnight,  No.  9,  and  No. 
10  placers,  and  made  application  for  patent;  and  thereupon  the 
respondents,  claiming  to  own  the  Roanoke  and  Break  of  Day 
placers,  conflicting  almost  entirely  with  No.  9  and  No.  10 
placers,  filed  their  protest  and  adverse  claim  in  the  land  office 
in  Coeur  d^Alene  City,  Idaho,  and  within  the  statutory  time 
brought  this  action,  which  is  an  adverse  suit.  The  appellant 
answered  the  complaint,  and  denied  the  validity  of  the  loca- 
tion of  the  Roanoke  placer  claim  and  the  Break  of  Day,  and 
alleged  the  location  and  ownership  of  placer  claims  Nos.  9  and 
10,  and  title  in  himself.  To  prove  title  in  the  appellant,  he 
introduced  a  power  of  attorney  from  John  R.  Waite,  making 
and  constituting  the  said  defendant,  Moses  Pattison,  his  true 
and  lawful  attorney  for   himself  (Waite),  and   in  his  name^ 
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place,  and  stead,  to  and  for  the  purpoee  of  locating  in  his  name 
certain  ground  on  Eagle  creek,  Shoshone  county,  Idaho,  for 
placer  mining  purpoBes,  giving  and  granting  unto  him  (the 
<aid  attorney)  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoeyer  required  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  to  all  intents  and  pur- 
poses as  the  said  Waite  might  or  could  do  if  personally  present. 
Thereupon  the  appellant  offered  in  eyidence  a  location  notioe, 
which  was  identified  as  the  location  notice  of  claim  No.  9, 
which  said  notice  was  excluded  by  the  courts  for  the  reason  that 
the  daim  was  located  in  the  name  of  John  K.  Waite  by  Moses 
^^  Pattison,  hifi  attorney  in  fact,  and  was  sworn  to  by  Moses 
Pattison,  instead  of  John  K.  Waite,  the  locator  named  in  the 
notice;  the  court  holding  that  nobody  but  one  of  the  locators 
«onld  make  the  affidayit;  that,  in  the  case  before  the  court, 
John  K.  Waite  was  the  locator,  and  the  only  locator.  The  lo- 
cation notice  of  placer  mining  claim  No.  10  was  then  offered  in 
evidence,  and  was  the  same  in  all  respects  as  that  of  No.  9,  ex- 
cept that  the  location  was  made  in  the  name  of  Alexander 
Pearson,  by  Moses  Pattison,  as  attorney  in  fact,  the  name  of 
Pearson  only  appearing  in  the  notice  as  the  locator,  and  was 
sworn  to,  as  No.  9,  by  Moses  Pat4dson.  This  location  notice 
was  excluded  also,  for  the  same  reason  as  that  given  for  the 
exclusion  af  No.  9.  Both  these  rulings  were  excepted  to  by 
the  defendant,  and  the  case  is  brought  to  this  court  on  appeal, 
the  only  error  contended  for  being  the  ruling  of  the  court,  as 
above  stated,  in  excluding  this  notice. 

Section  3104  of  the  Revised  Statutes  of  Idaho  provides  that 
^at  the  time  of  presenting  a  notice  of  location  for  record,  or 
within  five  days  thereafter,  one  of  the  locators  named  in  the 
same  must  make  and  subscribe  an  affidavit  in  writing  on  or  at- 
tached to  the  notice,  in  the  following  form,  to  wit :  *I, 

do  solemnly  swear  that  I  am  acquainted  with  the  mining  ground 

described  in  the  notice  of  location  herewith,  called  the 

ledge;  that  the  same  has  not  to  the  best  of  my  knowledge  and 
belief  been  before  located  according  to  the  laws  of  the  United 
States  and  this  territory,  or,  if  so  located,  that  the  same  haa 
teen  abandoned  or  forfeited,' ''  etc. 

It  is  contended  on  the  part  of  appellant  that  the  construc- 
tion by  the  court  of  the  literal  language  of  the  statute,  re- 
quiring one  of  the  locators  named  in  the  notice  to  make  the 
foregoing  affidavit,  is  too  narrow.    In  the  case  of  Schulta  r. 
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Keeler,  2  Idaho,  333,  13  Pac.  481,  this  court  held  that  a  valid 
location  of  a  mining  claim  could  be  made  through  an  agent; 
and  in  Oore  ▼.  McBrayer,  18  CaL  587,  the  court  holds  that  ''it 
is  not  necessary  that  a  party  should  act  personally  in  taking  up 
a  claim,  or  in  doing  the  acts  required  to  give  evidence  of  the 
appropriation,  or  to  perfect  appropriation;  and  that  such  acts 
are  yalid  if  done  by  anyone  for  him  or  with  his  assent  or  ap- 
proval, ^"^^  asd  assent  will  be  presumed.''    In  the  above  case  the 
notice  contained  the  name  of  the  locator,  as  well  as  those  for 
whom  location  was  made.    In  Morton  v.  Solano  etc  Min.  Co., 
26  CaL  530,  the  court  holdis  that  a  person  may  looate  a  mining 
claim  in  the  name  of  himself  and  others  named  in  the  notice 
of  location,  and,  when  so  located,  title  will  be  good  in  the  otherB 
not  present  and  having  no  notice  of  the  location.    One  of  several 
colocators  of  a  mining  claim  may  cause  a  notice  of  a  mining 
claim  to  be  recorded  in  the  name  of  himself  and   others  not 
present,  and  the  location   will  be  good:  Kramer   v.  Settle,  1 
Idaho,  485.    It  will  alcK>  be  seen  that  section  8101  of  the  He- 
vised  Statutes  provides  that  the  locator  of  any   lode  mining 
claim  must,  at  the  time  of  making  the  location,  place  a  sub- 
stantial stake  or  post^  not  less  than  four  inches  square,  etc; 
and  yet  this  and  every  other  act  necessary  to  be  done  by  the 
locator  to  make  a  valid  location   may  be  done  by  an  agents 
although  the  statute  distinctly  states  that  the  locator  must  do 
these  things.    Further,  the  statute  provides  that  the  recorder 
must  record  the  claims,  and  yet  the  recorder  may  do  this  by 
his  deputy  or  agents  or  by  a  mere  clerk  in  the  c^ce,  although 
the  clerk  may  have  neither  power  of  attorney  to  act,  nor  even 
written  authority  of  any  kind,  nor  is  it  necessary  &at  he  be  a 
sworn  officer,  and  his  acts  are  as  valid  as  if  performed  by  the 
recorder  himself.    The  courts  have  repeatedly  held  that  claims 
may  be  located  by  an  agent,  as  well  as  by  the  principaL    There 
would  seem  to  be  no  reason  why  this  affidavit  might  not  be  as 
well  made  by  the  agent  as  by  the  principal;  in  fact  better,  as,  in 
case  the  claim  was  located  by  an  agent,  he  would  be  the  person 
acquainted  with  the  facts  necessary  to  be  stated  in  the  affidavit 
—as  '%at  he  was  acquainted  with  the  mining  ground  described 
that  it  had  not  been  theretofore  located,  or  that  it  had  been 
abandoned."    If  the  person  named  in  the  notice  must,  of  neces- 
sity, make  the  affidavit,  then  such  person  must,  before  complet- 
ing the  location,  go  upon  the  ground  in  person  to  acquaint  him- 
self with  the  facte  neoessaiy  to  be  steted  in  the  affidavit    It 
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1^  and  VB3  whesi  this  l&iir  -wbs  passed,  a  weU-known  custom  of 

ike  country  to  employ  proepecton  to  go  into  the  moantainoas 

^'^  (XMmtiy    and      aeaxeli    for  mines.    These  men  ordinaril  j 

liBdnomoneyy  axiid  money^  proyisionSy  hones,  tools,  and  snppliea 

ai  e?ei7  Idnd  ^weie  f  umistied  by  men  who  had  the  means  to  do 

gfi,  kt  cGold  not  themselves  go;  but,  if  they  mnat  go  to  make 

ak  affidaYit^  UieKi  they  might  as  well  do  the  work.    It  will  be 

seen  that  the  narrow  cmwtmction  of  thia  statnte  contended  for 

tKuld  at  CMioe  destroy  tlie  whole  business  of  outfitting  men  to 

prospect  for  tt%itw>r,  hy  which  means  probably  three-fourths  of 

uUUie  mines  in  the  country  were  discovered.    It  cannot  be  that 

the  le^aL&l;are  intended  this.    If  the  prospector  inserts  his  own 

Damd  m  the  x^Aice  of  location  as  one  of  the  locators,  wherein 

does  &at  change  his  relation  to  the  others  named  in  the  notice? 

fie  moat  make  the  afBdavit  for  them,  as  well  as  himself.    If 

he  can  de  this,  why  can  he  not  make  it  wholly  for  them?    The 

main  tlnng  required   by  the  legislature    (section   3104)  is  an 

affidavit  that  the  party  making  it  is  acquainted  with  the  min* 

ing  gronnd,  that  it  has  not  been  located,  or,  if  located,  has  been 

abandoned.     These  are  the  important  facts.    Who  makes  the 

affidavit  ia  not  important,  so  he  is  acquainted  with  the  facts. 

We  must  be  careful  that  we  do  not  overlook  the  spirit^— the 
reaaon^-of   the  law  in  a  mentally  blind  effort  to  follow  the 
words.     Snch   statutes,  being  directory  only,  in  unimportant 
particulars  should  be  liberally  construed.    Such  constructicm  is 
not  without  authority  in  similar  oases.    A  statute  which  re* 
qnixes  something  to  be  done  by  a  person  would   be  complied 
with,  in  general,  if  done  by  another  for  him,  for  it  is  a  general 
prindi^  of  law  that  ''qui  f adt  per  ahum  f  acit  per  se*^ :  End- 
lich  on  Interpretation  of  Statutes,  sec.  106.    On  this  grotmd 
it  is  held  that,  where  the  statute  required  an  oath  to  be  ad* 
ministered  by  the  court  or  judge,  it  was  complied  with  if  the 
oath    was   administered  by  the   clerk   of  the  court:  Oaks   v. 
Rodgers,  48  GaL  197.    So  an  Irish  statute  which  gave  a  ten- 
ant for  life  or  for  more  than  fourteen  years  the  right  to  fell 
trees  planted  by  him^  and  required  the  tenant  so  planting  to 
file  an  affidavit  that  they  were  planted  by  him,  the  form  of 
which,  in  the  act,  purported  to  be  made  by  the  tenant  person* 
ally,  was  held  to  be  satisfied  by  the  affidavit  of  the  tenant's  agent 
^"^  A  different  construction,  it  was  said,  would  have  rendered 
the  act  inapplicable  to  most  of  the  cases  which  it  had  in  view : 
Earl  of  Mountcaahell  v.  O'Neill,  L.  B.  6  H.  L.  937. 
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We  think  the  construction  given  to  the  statute  by  the  court 
below  was  never  intended  by  the  legislature^  and  that,  as  the 
location  may  be  made  as  well  by  the  agent  or  attorney  in  fact 
of  the  locator,  so  every  act  necessary  thereto  may  also  be  per- 
formed by  such  agent  or  attorney,  if  the  facts  required  are 
within  his  knowledge.  Of  course,  the  agency  must  be  shown 
by  sufficient  evidence.  Judgment  and  decree  reversed.  Costs 
awarded  to  appellant. 

Huston  and  Sullivan,  JJ.,  concur. 


Mining  Ola4m,^A  person  maj  prospect  and  loeata  mining  elaixns 
as  a  partner,  or  for  ^e  joint  benefit  of  himoelf  and  others,  and  thm 
agreement  therefor  is  not  within  the  statute  of  frauds:  Baymond  ▼• 
Johnson,  17  Waah.  232,  61  Am.  St.  Bep.  908,  49  Pac.  492;  Merita  ▼• 
Lavelle,  77  CaL  10,  11  Am.  St.  Bep.  229,  18  Pac  803. 


STEEL  v.  AEGENTINE  MINING  COMPANY. 

[4  Idaho,  605,  42  Pac.  585.] 

MEOHANIOS'  UENS — Contract  to  Purchase— Fafluze  of  Oon- 
tract. — A  mechanic's  lien  in  favor  of  a  person  furnishing  materials 
or  performing  labor  for  one  in  possession  under  an  option  or  contract 
to  purchase,  to  whom  alone  credit  is  given,  cannot  be  enforced  against 
the  owner  of  the  property  after  such  person  in  possession  has  failed 
to  fulfill  his  contract  or  to  purchase  the  property,     (p.  148.) 

MECHANICS'  UENS — Sufficiency  of  Notice. — A  statement  in 
the  notice  of  a  mechanic's  lien  that  the  property  upon  which  the 
labor  was  performed  or  materials  furnished,  *'was  the  property  of 
the  defendant,"  is  wholly  insufficient  as  an  allegation  of  owneislup. 
(p.  150.) 

C.  W.  Beale,  for  the  appellant. 

W.  W.  Woods  and  Eichardson  &  Williams,  for  the  respondent. 

»^  HUSTON,  J.  On  the  eleventh  day  of  Noyember,  1891, 
the  appellant  corporation  was  the  owner  of  certain  TniniTig 
property  situated  in  Shoshone  county,  Idaho,  and  on  that  day 
made  and  entered  into  the  following  contract,  in  writing,  with 
one  John  H.  Davey  and  Frank  J.  Davey  (Exhibit  ''A")  : 

"This  agreement,  made  and  entered  into  this  eleventh  day  of 
November,  1891,  by  and  between  the  Argentine  Mining  CJom- 
pany,  a  corporation,  duly  organized  and  existing  under  the  laws 
of  the  state  of  Oregon,  party  of  the  first  part,  and  John  H. 
Davey  and  Frank  J.  Davey,  of  Wardner,  Idaho,  parties  of  the 
second  part,  witnesseth:  That  the  party  of  the  first  part,  in 
consideration  of  the  sum  of  one  dollar  to  it  in  hand  paid,  the 
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^^pt  whereof  is  liereby   acknowledged,  does  hereby  corenant 
^^  agree  Qiat  the  pai±ies  of  the  second  part  may  enter  into 
^^  upon  that  ceTtain  xnining  daim  known  as  and  called  the 
j^^3^Ss&sR  Jjodi^^    siixiated   on  Bonanza  gnlch,  a  tribntary  of 
^^mtli  fork  of  tlie  Coenr  d'AIene  rirer^  in  Eyolntion  mining 
^istrict)  county  of  Sboslione,  and  state  of  Idaho,  and  to  mine 
^i  extract  theref  rom,  and  ship  and  sell,  the  ores  therein  con* 
^^ined;  for  and   dxtring    the  term  of  eight  montha  from  and 
^fier  the  date  of  tlu^s   agreement,  which  date  shall  be  deemed 
^e  time  when,  said  parties  of  the  second  part  shall  take  posses- 
ion thereof.      And  tlie    parties  of  the  first   part  do  further 
^gree  that  if  the  said  parties  of  the  second  part  shaU,  within 
>^onr  months  of  the  tinae  of  taking  possession  of  said  mine,  pay 
^d  deposit  in.  the  IBxchange  National  Bank  of  Spokane,  state 
4ji  Washington,  to  the  credit  of  the  party  of  the  first  part>  th« 
^om  of  'Q[nTteen  thousand   dollars    ($13,000),  and   shall  also, 
^thin  eigU:;  months  of  the  time  of  taking  possession  of  said 
mine,  pay  and  deposit  in  said  bank,  to  ^^^^  the  credit  of  the 
yarty  of  the  first  part,  the  further  smn  of  thirteen  thousand  dol- 
lars, and  shall  pay  into  said  bank  the  further  sum  of  ten  thou- 
wnd  do\lax8    ($10,000),  wheneyer  the  party  of  the  first  part 
diall  deposit  in  said  bank  a  receiver's  receipt  showing  that  the 
party  of  the  first  part  has  entered  said  mining  claim  at  the 
United  States  land  office  at  Coeur  d'Alene,  Idaho,  then,  upon 
said  payments  being  made,  the  party  of  the  first  part  will  make, 
execute,  and  deliver  to  the  parties  of  the  second  part  a  good 
and  sufficient  deed  conveying  to  the  parties  of  the  second  part 
the  said  mining  claim.    It  is  further  agreed  by  and  between 
the  parties  hereto  that  the  net  profits  of  the  working  of  said 
mine,  and  the  sale  of  ores,  by  the  second  parties,  shall  be  de- 
posited in  the  said  Exchange  National  Bank  of  Spokane,  state 
of  Washington,  where  a  triplicate  of  this  agreement  is  depos- 
ited, and  that  such  net  proceeds  so  deposited,  shall  apply  upon 
and  be  deemed  a  payment  to  .the  amount  thereof  upon  this 
a^eement,  and  to  be  applied  to  the  first  payments  becoming 
due  thereon ;  it  being  understood  and  agreed  between  the  parties 
hereto^  however,  that,  in  arriving  at  said  net  profits,  only  the 
actual  cost  of  mining,  shipping  and  treatment  of  the  ores  shall 
be  deducted  from  the  gross  value  thereof,  and  that  the  balance 
of  the  proceeds  shall  be  deemed  the  net  profits ;  in  other  words, 
it  being  the  intent  and  meaning  of  this  clause  that  any  work 
eommonly  called  Mead  work'  by  miners  phaU  not  be  deducted 
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from  the  proceeds  of  the  ores  in  arriving  at  the  net  profita.     It 
is  further  agreed  and  understood  between  the  parties    hereto 
that  it,  at  the  expiration  of  said  eight  months,  the  said  parties 
of  the  second  part  shall  have  made  the  said  two  thirteai  thou- 
sand dollar  payments,  and  the  said  receiver's  receipt  for  the 
entry  of  said  mine  shall  not  then  have  been  obtained  by  the  first 
party,  and  deposited  in  said  bank,  that  then,  and  in  that  case, 
the  parties  of  the  second  part  shall  be  entitled  to  go  on  and 
work  said  mine  in  the  same  manner  as  before,  d^ositing  the  net 
proceeds  of  such  working  in  said  bank  until  a  sufficient  sum  is 
there  deposited  to  pay  said  ten  thousand  dollars   ($10,000)  ; 
and  that  thereafter  the  parties  of  the  second  part  shall  be  en- 
titled to  go  on  and  work  said  mine  in  such  manner  as  they 
shall  see  fit,  and  to  have  to  their  own  use  all  the  proceeds  of  the 
ores,  as  fully  and  to  all  intents  and  purposes  as  though  they 
had  a  "®®  deed  therefor;  but  the  said  party  of  the  first  part 
shall  not  be  entitled  to  draw  said  sum  of  ten  thousand  dollars 
($10,000)  from  said  bank  until  it  shall  have  procured  and  de- 
posited therein  the  said  final  receiver's  receipt  for  the  entry  of 
said  mine.    The  parties  of  the  second  part  further  agree  that, 
in  working  said  mine,  they  will  do  so  in  an  economical  and 
miner-like  manner,   and  that  all   tunnels,  drifts,    shafts  and 
stopes  therein  shall  be  promptly   timbered  wherever  necessary 
to  preserve  the  work  therein.    It  is  further  agreed  between  the 
parties  hereto  that,  if  the  parties  of  the  second  part  shall  fail  to 
make  any  of  said  payments  within  the  time  herein  mentioned, 
then  this  agreement  shall,  at  the  option  of  the  party  of  the 
first  part  be  forfeited,  and  all  payments  previously  made  shall 
also  be  forfeited  to  the  party  of  the  first  part;  and  the  parties 
of  the  second  part  agree  that,  upon  such  forfeiture,  they  will 
quit  and  deliver  up  to  the  party   of  the  first  part  the  poeses- 
sion  of  said  mine.    In  witness  whereof,  the  party  of  the  first 
part  has  caused  its  corporate  name  to  be  hereimto  subscribed 
by  its  president,  and  its  seal  to  be  hereimto  affixed  by  its  secre- 
tary, and  the  parties   of  the  second   part  have  hereunto  sub- 
scribed their  names,  the  day  and  year  first  above  written.     In 
triplicate. 

'THE  AEGENTINE  MINING  COMPANY. 

"By  A.  J.  KNOTT,  Pies.     [Seal] 
"JOHN  H.  DAVEY.  [Seal] 

"FRANK  J.  DAVBY.         [Seal] 

^Attest:  W.  S.  STEVENS,     [Seal] 

"Secretary/* 
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Under  this  contract  or  agieement,  said  Dayeys  entered  into 
posBttsion.  of   aaid   mining  property  in  Norember,  1891,  snd 
cofltmoed  in  poBsession  thereof,  mining,  woridng  and  eztraot- 
ing  ore  fhere&oxa,  and  disposing  of  the  same,  nntil  the  latter 
put  of  May,  1892,  baving  taken  therefrom  dnring  that  period 
eome  axty  thonsand  dollars  worth  of  ore.    In  the  latter  part 
of  May,  1B92,  said  Daveys  haying  entirely  failed  to  keep  their 
said  contract,  and  not  having  made  any,  or  any  part,  of  the 
stipulated  payments,  said  Dayeys  surrendered  to  appellant  the 
possession    of    said   mining   property   and   premises.    During 
and  while  the  said  Daveys  were  so  in  possession  of  and  work- 
ing  said   mine,  "^^  ihey   incurred   certain   indebtedness,   for 
work  and  labor  done  and  performed  in  and  upon  said  mine, 
and  for  materials  furnished  to  be  used  therein  and  in  the  wori^* 
ing  thereof,   to  secure  which  certain  liens  were  filed  by  the 
parties  to  whom  such  indebtedness  was  due,  upon  said  mine;,  to 
foreclose  which  liens  action  was  brought  in  the  district  court 
for  Shoshone  county,  and  judgment  recovered  therein  for  the 
various  amounts  thereof.    This  appeal  is  from  such  judgment. 
Section  5125  of  the  Bevised  Statutes  of  Idaho  is  as  fdlows: 
'^▼ery  person  performing  labor  upon,  or  furnishing  materials 
to  be  used  in  the  construction,  alteration  or  repair  of  any  min« 
ing  claim,  building;  wharf,  bridge,  diteh,  flume,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  aqueduct,  to  create  hydraulic 
power  or  any  other  structure,  or  who  performs  labor  in  any 
mining  daim,  has  a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished  by  each  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or 
other  improvement,  or  his  agent,  but  the  aggregate  amount  of 
such  liens  must  not  exceed  the  amount  which  the  owner  would 
be  otherwise  liable  to  pay.''    It  is  claimed  by  appellant  that 
none  of  the  liens  sought  to  be  enforced  in  this  action  are  valid 
or  within  the  provisions  of  said  section,  in  that  none  of  the 
work  or    labor,  nor  any  of  the  materials  furnished,   were  so 
done  or  furnished  for  or  at  the  request  of  the  owner  of  said 
mine  or  its  agent. 

Let  us  examine  these  claims  or  liens  in  the  order  in  which 
they  are  presented  in  the  complaint.  The  notice  of  lien  filed 
by  the  first-named  plaintiff,  the  Parke  &  Lacy  Machinery  Com- 
pany (appearing  herdn  by  Thomas  Steel,  receiver),  contains 
the  following  words :  ''That  the  material  so  furnished  the  said 
mine  was  under  a  contract  with  the  same  company,  made  by 
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Uohn  H.  Davey  and  Frank  Davey,  the  managers  of  the  said 
Argentine  Mining  Company/^  etc.  In  support  of  this  state- 
ment in  their  notice  of  lien^  respondents  rely  upon  the  said 
contract  or  agreement  of  purchase  above  set  forth,  between  the 
said  Dayeys  and  appellant,  claiming  that,  by  the  terms  of  said 
contract,  the  Daveys  became  and  were  the  agents  of  appellants 
We  cannot  agree  with  this  contention.  While  it  is  true  that  no 
question  of  a  lien  arose  in  the  case  of  Settle  ▼.  Winters,  2 
^^^  Idaho,  215,  10  Pac.  216,  the  court  did,  in  that  case,  define 
a  similar  contract  to  be  a  lease  with  option  to  purchase,  and 
under  a  statute  identical  with  our  section  5128  of  the  Bevised 
Statutes,  which  is  as  follows:  "Sec.  5128.  The  land  upon 
which  any  building,  improvement  or  structure  is  constructed, 
together  with  a  convenient  space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and  occupation  thereof, 
is  also  subject  to  the  lien,  if,  at  the  time  of  the  commencement 
of  the  work  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building,  im- 
provement or  structure  to  be  constructed,  altered  or  repaired; 
but  if  such  person  owned  less  than  a  fee  simple  estate  in  such 
land,  then  only  his  interest  therein  is  subject  to  such  Hen.*' 

The  supreme  court  of  Montana  held  in  Block  v.  Murray,  12 
Mont.  645,  31  Pac.  550,  that  a  lien  would  not  obtain  in  favor 
of  persons  furnishing  materials  or  performing  labor  for  one  in 
possession  under  such  a  contract.  It  can  hardly  be  contended, 
in  the  face  of  the  record  in  this  case,  that  any  of  the  claimants 
were  unadvised  as  to  whom  they  were  giving  credit,  or  to  whom 
they  were  to  look  for  payment.  It  does  not  appear,  either  from 
the  testimony  of  John  H.  Davey,  the  senior  partner  in  the  firm 
of  John  H.  Davey  &  Son,  or  from  that  of  Mr.  Hendrie,  the 
manager  of  the  Parke  &  Lacy  Machinery  Company,  of  whom 
the  materials  alleged  to  have  been  furnished  were  purchased, 
that  there  was  any  question  as  to. whom  the  credit  was  given 
therefor.  Davey  testifies  that  he  told  Hendrie  at  the  time  of 
making  the  purchase:  ^TVe  have  all  that  property  [referring 
to  the  mining  property  of  the  Argentine  Mining  Company], 
bought  out  that  company,  and  we  own  all  that  property  on  a 
time  purchase.**  The  bill  was  rendered  to  John  H.  Davey  & 
Son,  was  charged  on  the  books  of  the  Parke  &  Lacy  CompMiy 
to  John  H.  Davey  &  Son,  and  subsequently  a  lien  was  filed  by 
the  Parke  &  Lacy  Company  against  John  H.  Davey  &  Son 
for  this  identical  claim.     It  is  in  evidence  in  the  record  that. 
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after  the  machinery  and  other  materials  were  f  umiahed  by  the 
Faike  &  li&cy  Company^  they  sent  to  Daveys  a  leaae^  by  the 
tenns  of  vbich.  the  title  to  the  property  was  to  remain  in  said 
Paike  &  liacy  Cknnpaiiy  nntil  paid  for.  Can  it  be  seriously  oon- 
tendfidy  uader  such  a  state  of  facta>  that  fhe  Parke  &  Lacy  Com* 
Y^  ^^^  supposed  they  were  dealing  with  the  Argentina  Min* 
ing  Company^  or  with  John  H.  Da?ey  as  its  agent? 

Bespondent  citea  the  ease  of  Eaman  r.  Bashford  (Arii.)^  87 
Pac  24,  an  Arizona  case;  bnt  on  examination  of  that  case  will 
show  that  the  lien  law  of  that  territory  contains  the  following 
proYiaion,    not  to  be  found  in  the  statnte  of  Idaho,  to  wit: 
*^That  the  word  'agent'  ahall  be  constraed  to  indnde  all  con- 
tractoTB,  subcontnctorsy  builders  or  perscmSy  haying  charge  or 
oontrol  of  a  mine,''  etc    This  case  can  scarcely  be  recognized 
as  supporting  the  contention  of  respondents  in  the  case  under 
consideratioiL    It  seems  to  ns  there  is  a  Tery  mariced  difference 
between  the  contract  in  the  Arizona  case  and  this  case.    By  the 
terms  of  the  contract  in  that  case,  the  vendor  was  to  have  con- 
trol of  the  product  of  the  mine.    The  bullion  was  to  be  shipped 
in  his  name,  and  returns  made  to  him;  and  he  was  required  to 
^ply  such  proceeds  to  the  payment  of  costs  of  the  work,  in  ad- 
▼anoe  of  all  olher  claims.    He  was  thus  fully  protected  against 
the  encumbering  of  his  property  by  the  rendee.    Counsd  con- 
tend that,  'Srhaterer  may  be  said  of  the  testimony  of  J.  H. 
Dayey,  it  is  perfectly  dear  that  he  assumed  to  act  as  the  mana- 
ger of  the  Argentine   Mining  Company/'    But   we  must  not 
overlook  the  fact  that  Mr.  J.  H.  Davey,  in  his  testimony,  reit- 
erates tiie  statement  that  the  firm  of  J.  H.  Davey  &  Son  were 
the   Argentine  Mining  Company;  that  they  had  bought  out 
that  company,  and  elected  to  continue  operations  in  the  name 
of  the  old  company.    At  folio  471  of  the  transcript,  he  says: 
^  can  tdl  you,  as  before,  we  were  the  company  ourselves.    I 
was  the  manager.    We  considered  that  we  were  the  owners  of 
the    company.''    It  is  apparent  from  the  record   that  J.   H. 
Davey  &   Son  were,  during  the    whole  period    covered  by 
the   incurring    of   all    the   indebtedness    included   in    these 
hens,  not  only    representing  themselyes    as  the    '^ Argentine 
ViniTig    Company,"  the    successors  of    the  defendant    cor- 
poration,  but  that    they  were   so   recognized    and  accepted 
by    the  creditors    herein,   and    the   defendant    was  not   so 
known  or  recognized.    Whatever  the  purpose  of  the   Daveys 
may  have  been  in  making  such  repies^itations,  one  thing 
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is  not  only  apparent^  but  conclusiye,  from  the  record,  and 
that  is  that  their  representations  were  taken  and  accepted  by  the 
plaintiffs,  as  the  basis  of  their  credits;  and,  while  we  are  in  ac- 
cord with  the  rule  that  ^^^  the  lien  law  should  be  liberally  con- 
strued to  the  protection  of  the  rights  of  lienholders,  we  are  not 
prepared  to  go  to  the  extent  of  saying  that  the  laborer  or  ma- 
terialman may  credit  one  person,  and  then  recover  from 
another,  when  the  relation  of  principal  and  agent  is  not  shown 
to  have  existed. 

We  do  not  think  the  record  anywhere  shows  any  authority 
on  the  part  of  Knott,  the  president,  or  Hetzel,  the  attorney  of 
the  company,  to  bind  the  Argentine  company  to  the  payment 
of  any  claims  against  the  company.  The  only  allegation  of 
ownership  which  appears  in  any  of  the  notices  of  lien  in  the 
record  is  the  statement  that  the  work  and  labor  for  which  the 
lien  was  filed  'Vas  performed  upon  the  lode  mining  claim,  the 
property  of  the  Argentine  Mining  Company,**  or  that  the  ma- 
terials furnished  'Vere  used  upon  the  Argentine  lode  mining 
claim,  the  property  of  the  Argentine  Mining  Company.'*  Un- 
der the  decision  of  this  court  in  the  case  of  White  v.  Mullens,  3 
Idaho,  434,  31  Fac.  801,  we  do  not  think  the  notices  of  lien  in 
this  case  sufficient.  A  statement  in  the  notice  of  lien  that  the 
mines  upon  which  labor  was  performed  or  materials  were  fur- 
nished 'Vas  the  property  of  the  defendant**  is  not  such  an  al- 
legation of  ownership  as  is  required  by  statute. 

It  seems  to  us,  from  a  careful  and  thorough  examination  of 
the  evidence  in  this  case,  that,  at  the  time  credit  was  given  by 
each  and  all  of  the  lienholders,  it  was  so  given  to  John  H. 
Davey  &  Son,  and  not  to  the  defendant  corporaiaon.  The 
judgment  of  the  district  court  is  reversed,  with  costs. 

Morgan,  0.  J.,  and  Sullivan,  J.,  concur. 

A  Mec7ianio*8  Lien  will  attach  to  the  equitable  interest  in  land  held 
under  a  contract  of  purchase,  and  if  such  interest  ie  afterward  en- 
larged into  a  fee,  the  lien  may  be  asserted  against  the  whole  title: 
Fufimer  v.  Pouat,  155  Pa.  St.  275,  35  Am.  St.  Bep.  881,  26  AtL  543. 
See  Paulsen  v.  Manske,  126  la  72,  9  Am.  St.  Bep.  632,  18  N.  E. 
275.  However,  a  mechanic's  lien  bindti  only  such  title  as  the  person 
making  the  contract  haa:  Taylor  v.  Murphy,  148  Pa.  St.  337,  33  Am* 
St.  Bep.  825,  23  Atl.  1134;  Henderson  v.  Connelly,  123  111.  98,  5  Am. 
St.  Bep.  490,  14  N.  E.  1.  A  lien  attaching  to  a  leasehold  estate  is 
subject  to  all  conditions  of  the  lease,  and  may  be  defeated  by  a  for- 
feiture under  the  express  conditions  thereof:  Williams  v.  Yanderbilt, 
145  m.  238,  36  Am.  St.  Bep.  486,  34  N.  E.  476.  And  the  aame  would 
seem  to  be  true  as  to  a  lien  attaching  to  the  interest  of  a  vendee 
under  a  contract  of  sale:  See  the  note  to  Loonie  v.  Hogan,  61  Am. 
Dec.  689. 
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BLTTMATJB-PRANK  DBTJQ  CO.  r.  BBANSTETTEB. 

[4  Idaho,  557,  i3  Pac  575.] 
CHATTEL  MOBTQAQES— FOredoBure— Proceow — ^The  affi- 
davit and  notice  for  the  foreelosnre  of  a  chattel  mortgage  required 
by  statute  ia  proceas,  and  protects  the  sheriff  in  the  execution 
thereof,  the  aame  as  he  is  protected  under  the  serrice  of  exeeution 
npon  a  judgment,     (p.  15d.) 

CHATTEL  MOBTQAQES— Fareclosim— Dntlea  and  Uabfllttm 
of  Qffieer.—Upon  receipt  of  an  affidarit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage,  the  sheriff  must  proceed  to  execute  such  pro- 
cos  hy  levying  upon  the  property  described  therein,  and  after  such 
levy  and  taking  the  property  into  his  poeeession,  he  must  give  notice 
and  sell  it  as  direct^  by  statute,  although  an  attachment  or  execu- 
tion of  a  judgment  creditor  is  pUieed  in  his  hands  after  such  leyy. 
He  is  not  called  upon  to  determine  the  validity  of  such  chattel  mort- 
gage and  such  affidavit  and  notice,  fair  upon  their  face,  is  proc< 
niffieient  to  protect  him  under  his  levj.    (p.  155.) 

J.  B.  Wester  and  G.  H.  Stewart^  for  the  appellant. 
S.  H.  Hays  and  H.  Z.  Johnson,  for  the  respondent. 


MOEGAN,  C.  J.    On  the  fifth  day  of  March,  1893,  W. 

H.  Bidenbangh  sold  to  T.B.  Farrer  and  M.  J.  Ronnseyille,  of 

the  firm  of  T.  D.  Farrer  &  Co.,  a  stock  of  drugs  and  fixtures 

then  being  and  situated  in  the  store  building  of  the  said  Biden- 

^^h,  in  Boise  City,  Idaho,  for  the  sum  of  five  thousand  dol* 

lars;  and  delivered  same  to  said  firm.    In  payment  for  said 

^tock,  said  Ridenbaugh  took  the  note  of  said  firm  for  said  sum, 

^i,  to  secure  ihe  same,  took  a  chattel  mortgage  on  said  stock 

of  dmgs  and  fixtures  in  said  store.    Thereafter,  on  the  seventh 

day  of  Augnst,  1893,  said  T.  D.  Farrer  &  Co.,  having  in  the 

meantiine  paid  the  said  W.   H.  Bidenbaugh  the  sum  of  two 

thousand  dollars,  gave  to  said  Bidenbaugh  a  new  note  for  the 

<^^  of  three  thousand   three  hundred  and  thirty-two  dollars 

^i  twenty-eight  cents^  and,  to  secure  the  same,  gave  to  said 

Bidenbaugh  a  new  mortgage  on  said  stock,  described  as  follows, 

to  wit :  ^'AU  drugSy  medicines^  bottles,  cases,  fiasks,  pat^it  medi- 

<!uie8y  chemicals,  wines,  liquors,  cigars,  tobaccos,  paints,  oils, 

hmshes,  glass,  vamishes,  soaps,  toilet  articles,  toilet  soaps^^  per- 

^es,  trusses,  suspensories,  sponges,  syringes,  catheters,  rub- 

^  tubing,  combe,  cutlery,  compasses,  spectacles  and  all  drug 

^^<Ue8,  soda  fountain,  water  glasses,  fixtures  and  apparatus, 

^  file  of  prescriptions,  and  all  medicinal  pharmaceutical  books. 
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medical  and  unabridged  dictionariee,  price  lists^  and  catalogaea^ 
fixtures,  show  cases,  prescription  cases,  counters,  shelving,  stoyes^ 
writing  desks,  safe,  scale,  stepladder,  hose,  signs,  electric  light 
fixtures,  tools,  sponges,   sacks,  all  ornamental   fixtures,  chaixs, 
printed   matter,   paper  sacks,   motors,   graduates,  and   medi- 
cine and  merchandise;   and,  in  fact,   eyery  thing  and  article 
owned  and  used  in  and  about  said  store,  room  and  place  aboye 
described."    A  portion  of  the  drugs  and  other  goods,  except 
fixtures^  had  beoi  sold  before  foreclosure  proceedings,  and  the 
mon^  used  to  purchase  other  goods  in  the  ordinary  course  of 
^^  trade.    On  November  15, 1893,  the  mortgagee,  Bidenbaugh, 
gave  the  defendant,  as  sheriff  of  Ada  county,  an  affidavit  and 
notice  of  foreclosure  of  said  mortgage,  and  for  the  sale  of  said 
rtock,  under  sections  3390-8392   of  the  Bevised   Statutes    of 
Idaho.    On  the  29th  of  November,  1893,  the  sheriff  served  this 
process,  levied  upon  the  goods  and  fixtures,  and  took  them  into 
possession,  and  thereafter  sold  them  under  the  mortgage.    De- 
cember 1,  1893,  the  respondent  commenced  an  action  against 
the  said  Farrer  and  RounseviUe  to  recover   five  hundred  and 
forty-two  dollars  for  goods  sold  to  them  between  March  9,  1893, 
and  August  1,  1893,  and  on  said  December  1st  delivered  an 
attachment  m  said  action  to  said  appellant,  the  sheriff,  and 
orally  requested  the  sheriff  to  disregard  the  mortgage,  and  take 
the  property  by  virtue  of  the  attachment.    No  indemnity  bond 
was  off^ed,  and  the  sheriff  had  the  goods  in  his  possession  un- 
der the  foreclosure  proceedings  when  he  received  the  attach- 
ment.   The  sheriff  levied  the  attachment  subject  to  the  chattd 
mortgage.    The  respondent  recovered  judgment  against  T.  D. 
Farrer  &  Co.,  February  21,  1894.    On  the  fiifth  day  of  De- 
cember, 1893,  the  appellant  sold  said  property  at  public  sale, 
after  due  notice,  to  W.  H.  Bidenbaugh,  the  mortgagee,  for 
two  thousand  five  hundred  dollars,  and  delivered  the  same  to 
him,  and  thereafter  returned  said  writ  of  attachment  nulla 
bona.    Thereupon  the  respondent  commenced  this  action  against 
said  appellant,  March  14,  1894.    The  action  was  tried  by  the 
court  without  a  jury,  and  judgment  rendered  against  the  ap- 
pellant, March  30, 1894,  for  said  sum  of  five  himdred  and  forty- 
two  dollars,  from  which  judgment  the  defendant  appeals  to  this 

court 

In  the  case  at  bar,  both  parties  concede  that  process  good 

upon  its  face  protects  the  sheriff  even  though  founded  on  a 

void  or  irregular  judgment:  See  Idaho  Bev.  Stats.,  sea  1882 
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(which  is  simply  an  enactment  of  a  principle  of  the  common 
law) ;  Dnsy  v.  Hehn,  59  Cal.  188 ;  Norcroes  ▼.  Nnnan,  61  GaL 
640;  and  many  other  authorities  that  may  be  dted.  Bespond- 
ent  contends,  however,  that  affidavit  and  notice  nnder  sectiona 
3390  and  3391  are  not  process,  and  that  'process  and  orAen/' 
as  defined  by  section  1870,  is  the  only  kind  of  process  known, 
to  our  statute,  and  the  only  kind  that  will  protect  the  officer,  if 
fair  upon  its  face.  This  definition  includes,  of  course,  attach* 
menta  and  executions  by  yirtue  of  which  goods  may  be  levied 
***  upon  and  sold  to  pay  d^ts.  Section  1870  is  as  follows: 
'rProcess  aa  used  in  this  article  includes  all  writs,  warrants, 
smrnnona  and  (nrders  of  courts  of  justice  or  judicial  officers/' 
It  will  be  seen  that  this  section  does  not  pretend  to  name  all 
writings  that  may  properly  be  denominated  'process.''  It  only 
says  the  word  ^process''  includes  certain  papers.  It  may,  not* 
withstanding  section  1870,  include  many  other  papers  not 
therein  named.  It  is  not  claimed  that  the  method  pointed  out 
in  sectiona  3390  and  3391,  and  others  thereto  connected,  is  not 
a  legal  and  constitutional  method  of  foreclosing  chattel  mort- 
gages. By  yirtue  of  this  affidavit  and  notice,  everything  can  be 
done,  within  its  specified  limits,  that  can  be  done  under  and  by 
virtue  of  an  execution.  Section  3391  requires  that  the  affi* 
davit,  together  with  a  notice  signed  by  the  mortgagee,  his  agent 
or  attorney,  shall  be  delivered  to  the  sheriff,  requiring  such 
officer  to  take  the  mortgaged  property  into  his  possession  and 
sell  the  same.  Section  3392  gives  the  officer  directions  how  to* 
proceed  to  serve  the  affidavit^  and  give  the  proper  notice,  etc. 
Section  3393  is  as  follows:  'The  officer  [sheriff]  muat  take 
the  property  into  his  possession  and  give  notice  of  sale  in  the 
same  manner  and  for  the  same  length  of  time  as  is  required 
in  the  cases  of  the  sale  of  like  property  on  execution  and  the  sale 
must  be  conducted  in  the  same  manner.''  Section  3394  states 
that  the  purchaser  at  such  sale  takes  all  the  interest  of  the 
mortgagor  in  the  property  at  the  time  of  the  execution  of  the 
mortgage,  and  the  officer  must  execute  to  him  a  bill  of  sale  of 
the  property.  Section  3395  requires  the  sheriff  to  make  return 
on  the  affidavit  of  all  his  proceedings  thereunder,  and  trans* 
nut  the  same  to  the  derk  of  the  district  court  It  is  apparent 
that  the  affidavit  and  notice  are  as  effectual,  in  the  sale  of  prop* 
erty  mortgaged,  and  in  the  collection  of  the  debt,  in  every  re* 
spect,  as  an  execution.  The  levy,  taking  possession,  and  sale 
must  be  made  in  the  same  manner;  and  the  absolute  and  legal 


154  AiCEBiCAK  State  Bepobts,  Vol.  95.  [Idaho, 

iransfer  from  one  person  to  anofher,  and  the  oolleetion  of  the 
money  resnlL    Where  these  papers  are  placed  in  the  hands  of 
the  sheriff,  and  they  are  fair  npon  their  f ace,  he  mnst  proceed 
to  exeente  ihem  in  the  manner  pcHnted  ont  in  the  statute.     The 
law  requires  it,  and  the  sheriff  has  no  alternative.     It  is,  in  fact 
and  in  law,  a  writ  of  execution  in  this  proceeding,  and  for  a 
neglect  or  refusal  to  execute  which  ■••  he  would  be  liable  to 
the  creditors,  as  pointed  out  in  section  1875  of  the  Bevised  Stat- 
utes of  Idaho.    And  the  converse  is  true.    It  is  process,  in  the 
execution  of  which  the  sheriff  is  protected.     In  this  case  the 
sheriff  had  levied  upon  and  taken  the  properly  into  his  ]>oa- 
Fcssion,  by  virtue  of  the  aflSdavit  and  notice,  before  the  attach- 
ment was  placed  in  his  hands.    Having  put  his  hand  to  the 
plow,  he  cannot  hesitate,  or  turn  back,  upon  the  verbal  instruo- 
tion  or  request  of  the  attaching  creditor.    In  this  respect  the 
case  at  bar  differs  from  the  case  of  Lewiston  Nat.  Bank  v.  Mar- 
tin.   In  the  case  of  Lewiston  Nat  Bank  v.  Martin,  2  Idaho, 
734,  23  Pac.  920,  the  stock  of  drugs  was  mortgaged  in  substan- 
tially the  same  manner  as  in  the  case  at  bar,  the  goods  were  sold 
in  ordinary  course  of  trade,  and  money  used  to  purchase  new 
goods,  and  this  was  permitted  by  the  provisions  of  the  mort- 
gage, under  the  provision  that  the  goods  should  remain  in  the 
possession  of  the  mortgagor;  and  gave  h\m  the  free  and  full  use 
and  enjoyment  of  the  same.    Before  any  attempt  was  made  to 
foreclose  the  above  mortgage,  by  affidavit  and  notice,  or  other- 
wise. Porter  &  Co.  obtained  judgment  against  the  mortgagor, 
levied  execution  on  said  goods,  and  sold  them  on  August  20, 
1888.    Thereafter,  on  the  eleventh  day  of  September,  the  bank 
obtained  judgment  against  ihe  mortgagor,  and  an  order  of  sale 
of  the  mortgaged  property  under  the  supposed  Hen.    Execution 
was  issued,  and  the  sheriff  refused  to  levy  upon  and  sell  said 
goods  under  the  latter  execution,  because  of  prior  levy  and  sale. 
The  bank  sued  the  sheriff  for  value  of  goods,  and  in  this  suit 
the  court  held  the  mortgage  void,  on  authority  of  Eobinson  v. 
Elliott,  22  Wall.  524.    The  facts  in  McConnell  v.  Langdon,  3 
Idaho,  157,  28  Pac.  403,  were  the  same.    The  attachment  was 
levied  before  foreclosure  proceedings  were  commenced  and  in 
each  case  the  goods  were  levied  upon,  and  in  the  first  case  sold, 
before  foreclosure  proceedings  were  commenced.    The  respond- 
ent claims  that  the  mortgage  in  the  case  at  bar  is  almost  a  copy 
of  the  mortgage  mentioned  in  Lewiston  Nat.  Bank  v.  Martin, 
2  Idaho,  734,  23  Pac.  920.     Without  in  any  manner  intimating 
what  the  opinion  of  this  court  may  be  when  such  mortgage  is 
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fully  presented  for  consideration^  we  answer :  Yes ;  so  it  seems 
to  this  court;  and  it,  as  in  that  case,  the  respondent  had  levied 
his  attaehment  npon  these  goods  before  any  proceedings  had 
been  institated  for  the  foreclosure  of  ^^  the  mortgage,  then 
the  cases  would  seem  to  be  almost  precisely  alike,  and  the  valid- 
ity of  the  mortga^  would  then  have  been  before  the  court. 
And  the  same  is  true  of  the  case  of  McConnell  t.  Langdon,  3 
Idaho,  157,  28  Pac  402 ;  and,  if  presented  under  the  same  state 
of  factSy  the  decision  of  this  court  in  this  case  might  have  been 
the  same  as  in  those  cases. 

We  must  not  lose  sight  of  the  fact  that  process  fair  upon  its 
face  must  be  executed  by  the  sherifiF,  upon  its  being  placed  in 
his  hands.  We  hold  the  af&davit  and  notice  to  be  process.  No 
objection  is  made  by  the  resiK>ndent  to  the  form  of  the  process. 
Therefore  the  sheriff  must  execute  it  The  sheriff  cannot  be 
called  upon^  when  he  reoeiyes  an  execution  to  ait  in  judgment 
upon  the  validity  of  the  judgment.  Neither  can  he,  in  this 
case,  be  called  upon  to  sit  in  judgment  on  the  validity  of  the 
mortgage.     This  is  for  the  court,  and  not  for  the  sheriff. 

But  the  attaching  creditor  is  not  without  abundant  and  easy 
remedy.  Section  3396  is :  ^The  right  of  the  mortgagee  to  fore- 
close, as  well  as  the  amount  claimed  to  be  due,  may  be  con- 
tested in  the  district  court  by  any  person  interested  in  so  doing, 
for  which  purpose  an  injunction  may  issue  if  necessary.'' 
What,  if  any,  remedy  the  respondent  now  has  it  would,  o! 
course,  be  improper  for  this  court  to  indicate.  This  disposes 
of  the  questions  raised  by  the  attorneys  for  the  respondent. 

The  case  of  Jewett  v.  Sundback,  6  S.  Dak.  Ill,  68  N.  W.  20, 
is  cited  as  an  authority  sustaining  the  respondent's  contention. 
That  case  is  similar  in  many  respects  to  the  case  at  bar,  and, 
if  the  same  questions  had  been  raised  before  that  court  as  are 
raised  here,  it  would  have  been  an  authority  in  point.  In  that 
ease  the  sheriff  had  the  goods  in  his  possession  under  foreclos- 
ure proceedings  when  the  execution  was  delivered  to  him  for 
service,  and  he  was  directed  to  levy  on  the  goods,  as  in  this  case, 
and  he  refused.  The  plaintiff  in  execution  sued  the  sheriff. 
The  sheriff,  for  his  defense,  introduced  the  mortgage,  and  the 
plaintiff,  without  objection  from  the  defense,  proceeded  to  show 
that  the  mortgage  was  void ;  and  proof  was  taken,  and  the  case 
decided  upon  that  proof.  The  sheriff  did  not  seek  to  rest  his 
defense  upon  the  ground  that  he  was  proceeding  under  a  writ  of 
foreclosure  which  was  process  fair  upon  its  face,  and  whidi  he 
must  execute,  unless  commanded  to  desist  by  the  court,  by  in- 
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junction  ^^^  or  otherwise.  Therefore  the  quedion  before  thii* 
conrt  was  not  before  that  courts  and  was  neither  conaidered  nor 
decided  therein.  We  have  not  the  statute  of  South  Dakota,  and 
therefore  cannot  tell  what  effect  the  statute  may  have  had  in 
the  decision  of  that  case.  The  decision  of  the  court  below  ic 
reTorsedf  and  the  judgment  set  aside. 

Sullivan  and  Huston,  JJ.,  concur. 

on  BEHBABINO. 

M0BGA17>  C.  J.  The  principal  contention  of  the  respond- 
ent, in  his  brief,  was  that  the  affidavit  and  notice^  under  the 
statute,  ia  not  process;  and  therefore  the  opinion  deala  princi- 
pally with  this  contention.    The  statement  that  ''no  objection  is 
made  to  the  form  of  the  process'^  was  intended  to  apply  to  the 
form  simply,  and  not  to  the  description  of  the  property  therein, 
which  followed  the  description  in  the  mortgage.    The  descrip- 
tion is  sufficient,  as  between  the  parties  to  the  mortgage.    The 
respondent  in  this  case  did  not  avail  himself  of  the  meana 
pointed  out  by  the  statute  to  contest  the  validity  or  sufficiency  of 
the  description,  either  in  the  mortgage  or  affidavit;  and  there- 
fore, having  taken  no  legal  means  to  contest  the  same,  such  suf- 
ficiency wtia  nK>t  before  the  court    And  the  court  does  not  hold 
that  such  description  is  sufficient.    The  respondent  repeats  his 
argument  as  to  insufficiency  of  description,  and  again  quotes  Mc- 
Connell  v.  Langdon,  8  Idaho,  157,  28  Pac.  403.    The  court 
explained  its  position  with  respect  to  this,  fully,  in  the  original 
opinion,  and  does  not  think  it  necessary  to  repeat  what  was  then 
said.    Howard  v.  Clark,  43  Mo.  344,  cited  by  respondent,  states 
that  the  statute  of  Missouri  provides  a  mode  of  settling  all  ques- 
tions of  priority  between  attaching  creditors,  and  where  the 
officer  n^lects  tiiese  provisions,  and  decides  the  questions  him- 
self, he  does  so  at  his  own  periL    The  case  is  not  in  point,  as 
the  sheriff  in  that  case  levied  both  attachments  upon  tiie  same 
property  on  the  same  day,  and  thereby  put  himself  in  the  posi- 
tion where  he  must  decide  as  to  priority.    That  is  not  this  case. 
The  priority  in  this  case  was  with  the  mortgagee,  as  his  levy  was 
made  first.    He  was  as  much  a  creditor  as  the  attaching  credi- 
itor,  ^^^  and  the  sheriff  was  not  obliged  to  resoit  to  section 
4110 — commence  suit,  advance  costs  and  employ  counsel  to  de- 
termine a  matter  in  which  he  had  no  interest.    In  this  case  the 
respondent  was  the  party  who  wished  to  secure  and  enforce  his 
lien  upon  a  portion  of  the  goods  in  this  store,  upon  which  it  was 
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claimed  the  mortgage  iras  not  a  lien.    It  was  for  the  respondent 
i:o  make  such  r>lftiT¥%   goody  by  such  legal  means  as  the  statute 
f  rovided.    The  reepoiideiit  had  the  means  at  his  disposal  to  com- 
fft\  a  dedsion  as  to  the  yaliditj  of  the  mortgage,  and  also  to 
cmfA  the  mortgagee  to  point  out  the  goods  upon  which  his 
XEortgage  was  a  Talid  lien.     Having  neglected  to   employ  the 
means  so  provided,  he  could  not,  by  verbal  request  or  order, 
compd  OT  require  the  sheriff  to  do  this  for  him.    Trowbridge 
t.  CTishman,  24  Pick.  310,  and  Commercial  Bank  v.  Mitchell, 
^S  CaL  42,  are  neither  of  them  in  point,  as  there  the  question 
WRs  whether  an  execution   against    an  individual  could  take 
pnoiity  over  an  execution  against  a  firm,  or  two  joint  makers 
oi  a  note,  vrhen  levied  upon  the  firm  or  joint  property.    Not  so 
in  this  case.     We  are  quite  surprised  at  the  statement  in  the 
petition  for  rehearing  ^^tbat,  by  an  agreement  between  the  mort- 
gagor and  mortgagee  which  the  law  declares  void,  a  confusion 
of  goods  had  occurred.'^    We  find  no  agreement  in  the  mortgage 
or  eL^ewhere,  on  the  part  of  the  mortgagee,  that  new  goods 
might  be  purchased  with  Hie  money  received  on  sales,  and  such 
£oods    mingled  with  the  others.    The    reasoning,    therefore, 
founded  upon  such  false  premises,  and  the  authorities  quoted  in 
support  thereof,  must  fail  of  teaching  the  case.    There  can  be 
no  question  of  the  right  of  the  plaintiff  to  attack  the  validity  of 
the  mortgage,  under  section  3396  of  the  Revised  Statutes  of 
Idaho.     Rehearing  is  denied. 

Sullivan  and  Huston,  JJ.,  concur. 


It  i8  the  Duty  of  an  Officer  to  Whom  Writg  are  eommitted  to  serve 
tbem  promptly:  Watson  v.  Watson,  9  Conn.  140»  23  Am.  Dee.  324.  And 
A  ministerial  officer,  acting  nnder  process  fair  on  its  face,  and  issuing^ 
£roin  a  tribunal  with  apparent  jurisdiction,  is  justified  in  obeying  it, 
&gainst  all  irregularities  and  illegalities  except  his  own:  See  Ward  v. 
r>eadiimn.  124  Ala.  288,  82  Am.  St.  Bep.  172,  26  South.  916;  St.  Louis 
«tc.  By.  Co.  V.  Lowder,  138  Mo.  533,  60  Am.  St.  Bep.  565,  39  S.  W. 
799;  Tellefsen  ▼.  Fee,  168  Mass.  188,  60  Am.  St.  Bep.  379,  46  N.  E. 
S62.  And  the  word  "process,"  as  here  used,  includes  every  descrip- 
tion of  writ,  precept,  warrant,  or  mandate  issuing  from  a  court,  tri- 
bunal, or  person  possessing  judicial  powers,  commanding  an  arrest  or 
SL  seizure  of,  or  levy  upon  property,  personal  or  real:  See  the  mono- 
papUc  note  to  Savacool  v.  Boughton,  21  Am.  Dec.  190. 

Where  Property  has  been  Levied  upon  and  brought  within  the  cus- 
tody of  the  law,  it  is  not  subject  to  a  second  levy  by  another  officer 
Tmder  a  different  process.  But  successive  levies  may  be  made  thereon 
bT  tb©  officer  having  it  in  custody,  subject  to  prior  valid  levies:  Pit- 
Idn  ▼.  Bumham,  62  Neb.  385,  89  Am.  St.  Bep.  763,  87  N.  W.  160.  If 
a  ebattel  mort^gee,  under  a  power  of  sale,  advertised  the  property 
for  sale,  but  prior  to  the  sale  and  subsequently  to  the  advertisement, 
tbe  property  is  seized  under  an  execution  held  by  a  third  person,  the 
flale  pa^es  no  title:  F^ilghum  ▼.  J.  P.  WUUams  Co.,  114  Ga.  643,  88 
Am.  St.  Bep.  48.  40  S.  E.  695. 
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GUYNN  V.  McDANELD. 

[4  Idaho,  605,  43  Pac.  74.] 
PSOCfESS— Serrioe  of  on  Attendant  in  Oonztw— A  nonresident 
is  not  exempt  from  serviee  of  eommons  upon  Mm  in  a  eivil  suit 

X'nst  him  while  in  attendance  upon  a  court  within  the  state  as^ 
ntiff  in  a  suit  therein,     (p.  160.) 

Hawley  &  Puckett  and  Beeves  &  Terrell,  for  the  appellant 

E.  M.  Allison,  Jr.,  G.  H.  Stewart  and  Eden  &  Warner,  for 
the  respondent. 

^^  HUSTON,  J.  This  is  an  appeal  from  an  order  and  judg- 
ment  of  the  district  court  for  Bannock  county  quashing  ser- 
yice  of  Bummons.  Defendant  is  a  resident  of  the  state  of  Il- 
linois, and  while  attending  the  United  States  circuit  court  at 
Boise  City,  in  this  state,  as  plaintiff  in  a  suit  which  he  had 
brought  against  the  plaintiff,  was  served  with  summons  in  this 
action  brought  against  him  by  plaintiff.  The  only  question 
before  us  is.  Is  a  nonresident  plaintiff  exempt  from  service 
of  summons  in  a  civil  suit  while  in  attendance  upon  a  court 
within  this  state  as  plaintiff?  This  question  has  frequently 
been  before  the  courts  of  this  country,  both  state  and  federal; 
and,  while  there  has  been  pretty  general  uniformity  in  the 
decisions  of  the  federal  courts,  those  in  state  courts  have  been 
almost  distractingly  variant. 

The  Bevised  Statutes,  section  4123,  provides  under  title  4^ 
**0f  the  Place  of  Trial  of  Civil  Actions,'*  inter  alia,  as  follows: 
''If  none  of  the  defendants  reside  in  the  state,  or,  if  residing 
in  this  state,  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  any  county  which  tho 
plaintiff  may  designate  in  his  complaint,  and  if  the  defendant 
is  about  to  depart  from  i^e  state  such  action  may  be  tried  in 
any  county  where  either  of  the  parties  reside  or  service  is  had.** 
Section  4143  provides  that  "the  suinmons  may  be  served  by 
the  sJieriff  of  the  county  where  the  defendant  is  found,''  etc. 
These,  we  believe,  are  all  the  provisions  of  our  statute  perti* 
ncnt  to  this  question.  The  first  case  cited  in  the  brief  of  coun* 
pel  ®^  for  respondent  is  that  of  Mitchell  v.  Circuit  Judge,  63 
Mich.  541,  19  N.  W.  176.  This  was  the  case  of  a  resident  of 
the  state,  who,  while  attending  court  in  a  county  other  than 
that  of  his  residence,  was  served  with  process  in  a  civil  suit. 
The  decision  was  based  largely  upon  the  fact  that  the  partj 
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was  a  necessary  witnesa,  although  Judge  Cooley^  it  is  true, 
naes  the  following  language  in  his  decision :  'Tublic  policy^  the 
due  administration  of  justice  and  protection  to  parties  and  wit- 
nesses, alike  demand  it.    There  would  be  no  qu^on  about  it  if 
the  suit  had  been  commenced  by  arrest;  but  the  reasons  for  ex- 
emption are  applicable^  though  with  somewhat  less  force,  in 
other  cases  also/'    Primarily^  we  think,  the  exemption  extended 
only  to  cases  of  arrest^  and  was  applicable  only  to  the  case  of 
witnesses.    An  examination  of  the  authorities  cited  by  Judge 
Cooley  in  Mitchell  r.  Circuit  Judge,  53  Mich.  541, 19  N.  W.  176, 
will  show  that  a  large  majority  of  them  arose  in  cases  of  wit- 
nesses.    Still,  in  those  courts  wh^e  the  rule  contended  for  by 
respondent  has  been  recognized^  it  has  very  generally  been  ex- 
tended to  parties  as  well  as  to  witnesses.    In  Wilson  y.  Don- 
aldson, 117  Ind.  356,  10  Am.  St.  Sep.  48,  20  N.  E.  250,  in  the 
case  of  a  nonresident  defendant  sued  while  returning  from  at- 
tending a  suit  brought  against  him  by  the  same  plaintiff  in 
the  state  of  Indiana,  the  court  says:  '^The  contention  of  ap- 
pellant's counsel  is  that  the  fact  that  the  appellee  was  in  In- 
diana, in  attendance  upon  court  as  a  party  to  an  action  which 
he  had  brought  against  him,  and  for  the  purpose  of  testify- 
ing as  a  witness,  does  not  entitle  him  to  avoid  the  summons 
served  upon  him  while  in. this  state.     Our  statute  is  broad 
enough  to  sustain  this  contention  if  we  take  it  apart  from  all 
the  other  rules  of  the  law,  for  it  provides  that  in  cases  of  non- 
residents an  action  may  be  commenced  and  summons  served 
in  any  county  where  they  may  be  found.    But  a  statute  is  not 
to  be  isolated  from  the  great  body  of  the  law  of  which  it  forms 
a  part.     On  the  contrary,  it  is  to  be  taken  as  forming  part  of 
one  great  system,  and  is  to  be  construed  with  reference  to  co- 
ordinate rules  and  statutes.^'    We  confess  that  such  a  rule  of 
construction  seems  to  us  something  more  than  novel ;  it  is  start- 
ling.    It  is  not  predicated  upon  any  rule  of  pari  materia,  •^ 
but  is,  it  seems  to  us,  in  conflict  with  those  elementary  prin- 
ciples  which   recognize  the  definitive  distribution  of   govern- 
mental power  in  both  our  state  and  federal  systems.     If  courts 
can  set  aside  the  positive  provisions  of  a  statute  upon  the  spe- 
cious plea  that  it  is  not  in  accordance  with  the  court's  idea 
of  ^^thc  eternal  fitness  of  things,'^  as  applied  to  legislation,  it 
is  diflScult  to  conceive  the  limit  of  judicial  power  through  the 
medium  of  construction.    Great  as  is  our  respect  for  the  court 
from  which  this  decision  emanates,  we  cannot  accept  its  con- 


.0  ^c^s^  — s.         cxa.-. 

^^;ppoee  that  in  a  giv«  .«=^»  ^°S^of  Idaho,  i^  ^ 
of  Eli^™-  •  debtor,  atiiea  ««  «^«*^  1^  a  meriton- 
touxts  of  Idaho.  T^«  ^^•^«f'''!S,'Znri»  of  »  character 
o«s  cause  of  acuon  ag«nst  the  <=7^^'^^Vbe  Utigated  ixx  the 
„ox  penni^ble  -^^  ^^^^^^r  aT^  d^^r  is  presumably 
suit  instated  by  the  creditor,  ana  i^  ^   ^^^  ^^  ^    g„,t 

too  poor  to  enter  upon  the  «*'*;°'\j^    hja  witnesses  from 
which  would  iuTolve  the  expense  °!^|^during  wliat  Huf 
Idaho  to  I.liDoLs  and  sapporung  them  ^^'^^^^       Would 
we^:h,  creditor  -f- -^^f^^^'^^^et^dent  ha. 
not  this  be  a  palpao.e  denial  f  J^l^'j^^lf  ^herrin  to  en- 
^•u.d  his  debtor  in  a  forum  selected  by  ^^"        ^  ^^^e  th» 
force  his  clain..ed  rights,  but  he  will  not  ^^^^^"^  yn^j? 
claims  of  his  debtor  adjudicated  in  t^e  ««Be  forum^        ^ 
Be.^«s^-  bv  compel-ng  him  to  seek  another  ^°^^'^\^^^tJ, 
Ejects  him   to  conditions  which  amply  ^^^  ^.^^^  „f  s 
of  iis  claims.     If  the  courts  of  Idaho  can,  «»,f  ^J^P^"^  ^ey 
litig=,nt,  protect  his  rights  in  one  case,  it  ^^'^^^^"'J^^  i^  ^ 
ought  to  be  equally  adequate  in  another-     \Vc  "V*  /       ggjed 
ognizing  a  rule   which   seems  to  us  capable  ot  oeing 
to    tlie   infliction    of    such    palpable  injustice,  more    «P^      jT 
as  our  statutes  admonish  ns  thus:  "Kevised  s^'^*®!  ^/*    1. 
the  law  of  this  state  respecting  the  subjects  to  which  they 
late,  and  their  provisions  and  all  proceedings  nnder  t"^®^. 
«*•  to  be  liberally  construed  with  a  view  to  effect  their  objeCT* 
and  promote  justice":  Rev.  Stats.,  sec  4. 

\^'hile  it  may  be  conceded  that  perhaps,  including  the  d^ 
oisions  of  the  federal  courts,  a  majority  of  decisions  arc  con- 
trary to  our  view,  still  we  are  "sustained  and  soothed"  by  the 
reflection  that  our  position  has  the  support  and  concurrence  ol 
very  many  of  the  most  highlv  esteemed  courts  of  the  country, 
bay  the  supreme  court  of  Rhode  Island  in  discussing  the  rale 
A'^^r^"*^^'"^*^*'^'  i^  Baldwin  V.  Emerson,  16  R.  I.  304,  2? 
tw"  fL  ^^  '^^?'  ^®  ^*1-  83  :  '^e  think  it  would  rarely  happen 
would  l^  Jl"f-^'°^  °*  *  nonresident  plaintiff  or  defendant 
the  ^meS^^K**'*^  ^^  *^«  °^^«  service  of  a  summons  from 
lae  immediate  bnsmess  ixi  hand  in  prosecuting  or  defendinjT 
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a  pending  suit  that  the  interests  of  justice  would  suffer  in 
oonsequenoe;,  or  that  the  Uability  to  such  service  would  often 
deter  them  from  prosecuting  or  defending  their  just  claims 
or  rights.  The  reasons  assigned  for  the  exemption  would  ap- 
ply equally  as  well  to  resident  as  to  nonresident  suitors,  and 
it  has  never  been  deemed  ncessary  to  exempt  resident  suitors 
fr(Hn  the  service  of  a  summons  so  far  as  we  have  been  able 
to  find,  except  in  the  single  state  of  Pennsylvania.  We  think 
these  reasons  are  fanciful,  rather  than  substantial^' :  See,  also, 
CapweU  V.  Sipe,  17  K.  1.  475,  33  Am.  St.  Bep.  890,  23  Aa 
14;  Bishop  y.  Vose^  27  Conn.  1;  Christian  ▼.  Williams,  111 
Mo.  429,  20  S.  W.  96;  Baisley  v.  Baisley,  113  Mo.  544,  35  Am. 
St.  Rep.  726,  21  S.  W.  29 ;  Mullen  v.  Sanborn,  79  Md.  364^  47 
Am.  St.  Bep.  421,  29  Atl.  522 ;  Page  v.  Bandall,  6  CaL  32. 

The  order  and  judgment  of  the  district  court  are  reveised, 
vith  costs,  and  the  cause  remanded  for  further  proceedings. 

Morgan,  C.  J.,  and  SuUivan,  J.,  concur. 


1  Tfonregident  Suitor,  whether  plaintiff  or  defendant,  eoming  inte 
the  state  for  the  sole  purpose  of  attending  the  trial  of  his  ease  or 
busineso  connected  therewith,  such  atten&nee  being  shown  to  htt 
necessary,  is,  according  to  the  better  role,  privUeged  from  the  serriee 
of  civil  process  ^while  coming  to,  retnming  from,  and  attending  npoa 
eonrt.  Some  authorities,  howenrer,  take  a  eontrarj  view:  See  the 
Bonographie  note  to  Worth  ▼.  Norton,  76  Am,  St.  Bep.  036-538. 


BUSH  T.  ABTESIAN  HOT  AND  COLD  WATEB  CO. 

[4  Idaho,  6ia,  43  Pac.  69.] 
OOHTBAOT  Between  City  and  Water  CVwnyny— Pamajwa  to 
Indivldnal— Privity  of  Contract. — ^Under  a  contract  between  a  city 
tnd  a  water  company  by  which  the  latter  agrees  to  fnmieh  the  f or- 
ner  water  sufficient  for  fire  purposes,  a  private  citizen  cannot  main* 
ttin  an  action  against  such  water  company  for  injury  to,  or  destrac- 
tion  of,  his  property  caneed  by  the  failure  of  such  company  to  -fnlfiU 
iU  contract  with  the  city.  There  is  no  privity  of  eontmet  botweon 
«iich  citizen  and  snch  water  company,    (p.  164.) 

Hawley  &  Puckett,  for  the  appellant. 

B.  Z.  Johnson  and  R  H.  Johnson,  for  the  respondent. 

•*•  HUSTON,  J.    On  the  firet  day  of  August,  1893,  the 

defendant  corporation  was  under  contract  with  Boise  City,  by 

the  terms  whei«of ,  as  the  same  is  set  forth  in  the  complaint 

hsmn,  said  defendant  agreed  for  a  certain  stipulated  consider- 

Am.  St.  Bep.,  VoL  •5—11 
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ation  to  '^maintain  and  keep  in  order  forty  hydrants,  so  placed 
in  position  as  aforesaid,  and  such  other  hydrants  as  should  be 
required  by  eaid  Boise  City,  and  to  supply  water  at  all  points 
where  such  hydrants  were  located,  sufficieat  for  fire  purpoees 
in  the  vicinity  thereof/'  etc.;  that  on  said  first  day  of  August, 
1893,  the  plaintiff  was  the  owner  and  in  possession  of  certain 
real  property  and  buildings  therein  situated  in  said  Boise  City; 
that  said  buildings  were  destroyed  by  fire  on  said  first  day  of 
August^  whereby  plaintiff  suffered  damage  in  the  sum  of  twelve 
thousand  one  hundred  dollars;  that  such  loss  was  the  result  of, 
and  in  consequence  of  the  failure  of  defendant  ix>  keep  a  suffi- 
cient supply  of  water  in  the  hydrants  and  water-pipes  adjacent 
to  said  property.  To  the  complaint,  defendant  filed  the  follow- 
ing demurrer :  'TTow  comes  the  said  defendant,  by  Messrs.  John- 
son &  Johnson,  its  attorneys  herein,  and  demurs  to  plaintiff's 
complaint  in  the  above-entitled  action  filed,  on  the  ground  that 
it  appeals  on  the  face  thereof :  1.  That  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That 
^^^  said  complaint  is  ambiguous,  unintelligible  and  uncertain ; 
1.  In  that,  while  it  attempts  to  hold  said  defendant  liable  for 
the  destruction  of  plaintifiPs  property  through  the  alleged  fail- 
ure of  defendant  to  furnish  sufficient  water  supply,  it  does  not 
allege  or  set  forth  any  contract  between  defendant  and  said 
plaintiff  to  furnish  such  water  supply,  or  any  water  supply  what* 
ever,  for  fire  purposes;  nor  does  it  allege  that  plaintiff  and 
defendant  ever  in  any  manner  contracted  for  such  a  water  sup- 
ply, or  that  any  consideration  was  ever  paid,  or  promised  to 
be  paid,  by  plaintiff  to  defendant  therefor;  2.  In  that  it  does 
not  allege  that  plaintiff  was  a  party  to  the  said  contract  be- 
tween said  defendant  and  Boise  City  for  supplying  water  for 
extinguishing  fires,  nor  show  any  privity  of  contract  between 
said  plaintiff  and  said  Boise  City  in  relation  to  said  contract 
on  which  to  base  this  action ;  3.  In  that  it  does  not  show  that 
any  duty  or  obligation  existed  on  the  part  of  said  defendant  to 
said  pMntiff  to  furnish  him  a  supply  of  water  for  protection 
from  fire."  The  district  court  sustained  the  demurrer  and  plain- 
tiff declined  to  amend.  Judgment  was  rendered  for  defendant 
for  costs,  from  which  judgment  this  appeal  is  taken. 

The  questions,  or  rather  the  question,  for  there  is  really  but 
one  question  to  be  considered,  raised  by  this  appeal,  has  been 
frequently  before  the  courts  of  this  country,  and  the  decisions 
have  been  uniformly  against  the  contention  of  appellant.    In 
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fact  appeUant  cites  but  one  caae,  and  we  have  been  unable  to 
M  anotlier — that  of  Paducah  Lumber  Co.  ▼.  Paducah  Water 
Snpplj  Co.,  89   Ky.   340,  25  Am.  St  Bep.  536,  12  S.  W.  554, 
13  S.  W.  249 — ^which.    supports  his  contention.    We  have  ez- 
unioedthat  case  isvitli  mncli  care,  and,  while  it  may  be  conceded 
that  tbB  rule  of   dedsion  therdn  annoonced  would  cover  the 
etteatbar,  it  may  not  be  amiss  to  call  attention  to  the  difference 
in  the  (x>ntracts  xipocL  mrhdch  the  two  actions  were  brought.    In 
the  Kentucky  case  the  defendant  ^agre^  [as  set  forth  in  the 
opinion]  to  erect  Trpon  a  platform  fifty  feet  high  a  standpip^ 
tventj-two  feet  in  diaroeter,  and  one  hundred  and  seventy-five 
feet  Ugh,  witb.  wbicb.  yrsa  to  be  connected  the  conducting  pipes 
and  hydrants  mentioned;  and  also  two  pumping  engines,  each 
having  a  capacity  to  force  into  ^"^  the  standpipe  two  million 
gaUona  oi  vrater  every  twenty-four  hours;  and  to  keep  a  head 
of  wa\er  su^cdent  to  throw  from  any  eight  of  the  hydrants  sim* 
nitaneonsVy,  and  for  five  consecutive  hours  at  any  one  period 
of  iime,  Btreama  through  fifty  feet  of  hose  one  hundred  feet 
hi^ ;  .  .  .  .  that  appellee  also  agreed  to  have  in  the  standpipe 
and  conducting  pipes  at  all  times  a  supply  of  wafer  sufficient  to 
afford  a  head  or  pressure  requisite  for  all  domestic,  manufactur- 
ing,  and  for  protection  purposes  for  all  the  inhabitants  and 
property  of  the  dty,^'  etc. — a  very  different  contract  from  that 
set  forth  in  the  record  in  this  case;  and,  in  addition  to  this, 
ifae  water  company,  in  the  Kentucky  case,  the  plaintiff,  had  a 
special  private  contract  with  the  defendant  for  a  water  supply. 
What  influence  these  facts  may  have  had  upon  the  decision  in 
that  case  is,  of  course^  matter  of  conjecture;  but  it  could  hardly, 
npon  the  facts,  be  accepted  as  an  authority  in  the  case  under 
consideTation  here.    All  of  the  cases,  or  nearly  all,  in  which  this 
qnestian  has  been  raised,  have  held  that  the  want  of  privity  in 
the  contract  debars  the  individual  citizen  from  suing  in  cases  of 
contract  between  a  water  company  and  the  municipal  corpora- 
tion :  ICott  V.  Cherryvale  etc.  Mfg.  Co.,  48  Ean.  12,  30  Am.  St. 
B^.   267,  28  Pac.  989.    In  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  41  Am.  St.  Bep.  664,  24  S.  W.  784,  although  the 
contract  contained  a  clauee  to  the  effect  that,  ^'should  said  com- 
pany^ from  lack  of  water  supply,  or  from  other  cause,  exoept 
providential  or  unavoidable  accident,  fail  to  furnish  a  reason- 
able siupply  of  water  to  extinguish  any  fire,  then  it  shall  be 
liable  for  all  damages  occasioned  by  such  failure  or  neglect/' 
the  court  held  that  this  gave  no  right  of  action  to  the  individ- 
ual citizen  against  the  water  company.    To  the  same  effect  is 
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the  case  of  Anderson  v.  Fitzgerald,  21  Fed.  294.    In  Davis  v. 
Clinton  Waterworks  Co.,  64  Iowa,  59,  37  Am.  Eep.  186,  6  N.  W. 
126— an  Iowa  case,  a  similar  case  to  that  under  consideration— 
the  court  say :  "The  petition  does  not  allege  or  show  any  priv- 
ity of  contract  between  plaintiff  and  defendant.    The  plaintiff 
is  a  stranger,  and  the  mere  fact  that  she  may  find  benefi-ts 
therefrom  by  the  protection  of  her  property  in  common  with  all 
other  persons  whose  property  is  similarly  situated  does  not 
^*^  make  her  a  party  to  the  contract,  or  create  a  privity  be- 
tween her  and  the  defendant'':  See,  also,  Becker  v.  Keokuk 
Waterworks,  79  Iowa,  419^  18  Am.  St.  Eep.  377,  44  N.  W.  694; 
Clark  V.  City  of  Dee  Moines,  19  Iowa,  212,  87  Am.  Dec.  423 ; 
McPherson  v.  Foster,  43  Iowa,  57,  22  Am.  Rep.  215 ;  Jones  on 
Negligence  of  Municipal  Corporations,  sec.  31;  Beck  v.  Kit- 
tenning  Water  Co.  (Pa.  St),  11  AtL  300;  House  v.  Houston 
Waiterworks  Co. (Tex.  Civ.  App.),  22  S.  W.  277;  Fitch  v.  Sey- 
mour Water  Co.,  139  Ind.  214,  47  Am.  St.  Eep.  258,  37  N.  E. 
982 ;  Ferris  v.  Carson  Water  Co.,  16  Nev.  44,  40  Am.  Rep.  485  ; 
Nickerson  v.  Bridgeport  Hydraulic  Co.,  46  Conn.  24,  33  Am. 
Bep.  1,  and  note;  and  numerous  other  authorities  to  same  effect. 
There  is  nothing  in  the  contract  in  this  case  which  intimates 
that  any  breach  of  the  contract  between  the  city  of  Boise  and 
the  defendant  was  to  inure  to  the  benefit  of  any  citizen  who 
might  consider  himself  aggrieved.    What  rights  or  remedies 
exist  as  between  the  parties  to  the  contract  we  are  not  called 
upon  to  decide.     One  of  the  rules — a  primary  rule — ^in  the  con- 
struction of  contracts  by  courts  is  to  ascertain  as  near  as  pos- 
sible the  actual  intention  of  the  parties  at  the  time  they  ent- 
ered into  the  contract.    It  will  hardly  be  contended,  we  appre- 
hend, that  either  the  city  or  the  water  company  ever  intended, 
or  ever  contemplated,  the  assuming  by  the  latter  of  such  a  liabil- 
ity  as  the  contention  of  the  plaintiff  would  impose  upon  them. 
To  undertake  to  review  the  multitude  of  cases  cited  by  respond- 
ent would  be  a  profitless  tesk.    It  seems  to  us  they  are  condu- 
aive  of  the  question  herein,  to  wit^  as  to  the  liability  of  the  de- 
fendant to  the  plaintiff  under  the  contract  set  forth  in  the  com- 
plaint.   The  order  and  judgment  of  the  district  court  is  af- 
firmed, with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 

The  Holding  of  the  Principal  Case  is  probably  sustained  by  the 
weight  of  authority.  .  However,  in  at  least  two  states,  Kentucky  and 
Korth  Carolina,  a  contrary  rule  prevails:  See  the  monographic  note 
to  Baxter  v.  Camp,  71  Anr.  St.  Bep.  196,  197. 
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CLEVELAND  ▼.  ANDREWS. 

[5  Idaho,  65,  46  Pm.  102S.] 

KXKMPTIOK  OF  TEAM — ^Dn jmaa  not  jvt  la 

a  person  pnrehaaes  a  team  with  the  boBA  fide  intentioA  of 
ta  the  bnainess  of  a  teamster  or  drayman,  the  horaee  are  exempt 
\sTjy  althoof  h  he  has  not  yet  aetnmllT  entered  npoa  sneh  'h 
(p.  16«.) 

Quarles  ft  Willis  and  B.  P.  Quarles,  for  tbe  appeUinta. 
Beeves  &  Terrell,  for  the  respondent. 

^  HUSTON,  J.  The  facts  in  this  case  as  they  appear  in  the 
TBcoid  are  substantially  as  follours:  The  plaintiff,  having  been 
mjnred  while  in  the  employ  of  a  railroad,  was  compelled  to  seek 
oUier  means  of  earning  a  livelihood  for  himself  and  family, 
and  to  this  end  purchased  a  pair  of  horses  and  was  negotiatii^ 
for  a  wagon  with  the  intention  of  engaging  in  the  business  of 
a  teamster  or  drayman,  a  business  in  which  he  had  been  engaged 
prior  to  his  employment  by  the  railroad  company.  Before  he 
had  completed  his  outfit,  the  horses  were  seized,  upon  a  writ  of 
attachment  issued  against  plaintiff,  by  the  defendant  Andrews^ 
aa  constable.  Plaintiff  brings  his  action  of  claim  and  delivery 
against  defendant  Andrews  as  constable,  and  the  other  defend- 
ants as  sureties.  The  cause  was  thed  by  a  jury  who  rendered 
a  special  verdict  for  plaintiff,  and  from  the  judgment  entered 
upon  such  verdict,  this  appeal  is  taken,  ^e  only  question 
nised  by  this  record  is:  Was  the  property  levied  upon  exempt 
luider  the  statutes  of  Idaho? 

Subdivision  6  of  section  4480  provides  that :  ''Two  oxen,  two 
horses,  or  two  mules,  etc,  by  the  use  of  which  a  cartman,  dray- 
loan,  trackman,  huckster,  peddler,  hackman,  teamster,  or  other 
laborer  habitually  earns  his  living,  etc.,''  is  exempt  fnmi  execu- 
tion. It  is  contended  by  appellant  that  as  the  plaintiff  had 
not  actually  engaged  in  the  business  of  a  drayman  or  teamster 
at  the  time  the  levy  was  made,  the  property  does  not  come  within 
the  provi<ions  of  the  statute. 

While  courts  should  be  careful,  that  the  b^aeficent  purposes 
of  stalnies  like  the  statute  of  exemptions  are  not  inade  the 
means  or  excuse  for  fraud,  it  is  equally  important  that  the  pal- 
pable intent  of  the  law  should  not  be  defeated  by  mere  techni- 
calities or  strained  construction.  No  suspicion  is  cast  upon  the 
hona  fides  of  the  plaintiff  in  this  action.    The  evidence  shows 
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condugively  that  he  was  acting  in  the  utmost  good  faith,  and 
was  proceeding  as  speedily  as  was  possible  under  the  circum- 
stances in  which  his  misfortunes  had  placed  hiTn  to  engage 
^^  again  in  the  business  or  a  vocation  in  which  he  was  engaged 
before  his  employment  by  the  railroad  company.  We  think  his 
case  is  clearly  within  the  spirit  and  intent  of  the  statute^  that 
the  horses  were  exempt:  See  Elliot  v.  Hall,  3  Idaho,  421,  35 
Am.  St.  Bep.  285,  31  Pac.  796. 
The  judgment  of  the  district  court  is  a£Snned  with  oosta. 

Morgan,  0.  J.,  and  Sullivan,  J.,  concur. 


Espemption  Statutes  are  construed  liberally  to  effect  the  purposes 
for  which  they  are  enacted:  Equitable  Life  etc.  Soe.  y.  Gk>ode,  101 
Iowa,  160,  63  Am.  St.  Bep.  378,  70  N.  W.  113;  Bustad  y.  Bishop,  80 
Minn.  497,  81  Am.  St.  Bod.  282,  83  N.  W.  449;  Boberts  v.  Parker,  117 
Iowa,  389,  94  Am.  St.  Bep.  316,  90  N.  W.  744.  See,  too,  Ctoiger  ▼. 
Kobilka,  26  Wash.  171,  90  Anr.  St.  Bep.  733,  66  Pac.  423;  State  y. 
Land,  108  La.  512,  92  Am.  St.  Bep.  392,  32  South.  433.  A  horoe  used 
in  drawing  a  dray  and  worth  not  over  forty  dollars,  comes  within 
the  term  ''farm  horse,''  as  used  in  the  Georgia  statute,  notwithstand- 
ing his  employment  may  be  urban,  rather  than  rural,  in  character: 
Kirksey  v.  Bowe,  114  Ga,  893,  88  Am.  St.  Bep.  65,  40  S.  E.  990. 
Temporarily  suspending  the  exercise  of  his  trade,  with  the  intention 
of  resuming  it,  does  not  render  a  mechanic's  tools  subject  to  leyy: 
See  the  monographic  note  to  Kilbum  v.  Demming,  21  Am.  Dee.  549. 


DAVIS  V.  ADA  COUNTY. 

[5  Idaho,  126,  47  Pac.  93.] 

A  COUNTY  is  not  Liable  for  a  Tort,  unless  expressly  made 
80  by  statute,     (p.  168.) 

COXJirrT— Negligent  Constmction  of  Brldgs.— A  county  is  not 
liable  for  negligence  in  the  construction  and  maintenance  of  bridges, 
unless  made  so  by  statute,     (p.  168.) 

George  H.  Stewart,  for  the  appellant 
Hawley  &  Puckett,  for  the  respondent 

*^  SULLIVAN,  J.  This  is  an  action  to  recoyer  damages 
for  the  negligent,  improper  and  unskillful  construction  and 
maintenance  of  a  certain  bridge  and  approach  to  the  bridge 
across  Boise  river  at  Boise  City,  in  Ada  county,  by  means  of 
which  it  is  alleged  the  waters  of  said  river  were  diverted  and 
changed  into  a  new  and  narrow  channel,  insufficient  in  width  to 
permit  the  water  of  said  river  to  flow  freely  and  without  ob- 
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straction,  and  thearAj  forced  said  water  over  against  the  north/ 
\mk  of  said  river^  and  caused  said  bank  to  cut  away  and  flow 
irf€T  the  lands  of  the  plaintiif ^  by  reason  of  which  thirty  acres  of 
plaintiff's  land  were  washed  away  and  destroyed.  A  claim  for 
the  damages  thus  allied  to  have  been  sustained  by  the  plaintiff 
vas  presented  to  the  board  of  counfy  oommissioners  of  said 
Ada  county  for  allowance,  which  claim  was  rejected  by  said 
board.  Therenpon  the  plaintiff  brought  this  action  against  Ada 
comity.  The  case  was  tried  to  a  jury,-  and  at  the  close  of  plain- 
tiff's eridenoe  the  defendant  moved  for  a  nonsuit,  which  motion 
was  granted,  and  judgment  of  dismissal  and  for  costs  was  duly 
entered.    This  appeal  is  from  the  judgment. 

The  motion  for  nonsuit  was  baaed  upon  several  grounds,  all 
of  which  appe&r  in  &e  transcript    It  is  conceded  by  both 
parties  that  the  vital  question  is  whether  the  county  is  liable 
to  the  plaintiff  for  the  injury  stated  in  the  complaint,  and 
proven  upon  the  trial.    The  appellant  contends,  under  various 
provisions  of  our  constitution  and  statutes^  that  counties  should 
be  hdd  liable  for  negligence  in  the  construction  and  mainte- 
nance of  highways  and  bridges  to  the  same  extent  as  cities,  as 
they  seem  to  be,  substantially,  placed  on  the  same  footing  under 
the  law.     This  view  is  sustained  by   some  very   respectable 
*^  authority.    Thompson  in  his  work  on  Negligence  (volume 
1,  page  618),  referring  to  the  case  of  Hedges  v.  Madison  Co., 
6  IlL  571,  in  which  Shilds,  J.,  said :  ''All  the  cases  assunte  the 
ground  that  there  is  no  corporate  fimd  provided  for  that  pur- 
pose,'' says :  ''Where,  therefore,  counties  are  erected  into  corpo- 
rations, provided  with  a  corporate  fimd,  or  the  power  of  raising 
it,  and  invested  with  the  care  of  highways  and  bridges,  the 
leaeon  of  the  rule  ceases,  and  the  rule  ought  to  fall  with  it. 
They  should  stand  upon  the  same  footing,  in  this  regard,  as 
chartered  cities.''    In  Elliott  on  Roads  and  Streets,  page  324, 
footnote  3,  is  found  the  following  statement:  "In  discussing 
the  subject  of  bridges,  we  have  shown  that  the  prevailing  doc- 
trine is  opposed  by  many  well-reasoned  cases  and  by  many 
eminent  tent-writers."    However,  the  decided  weight  of  author- 
ity is  that  a  county  is  not  liable  for  a  tort,  unless  expressly 
made  so  by  statute.    We  have  no  such  statutory  provision.     In 
section  963  of  2  Dillon  on  Municipal  Corporations,  the  follow- 
ing language  is  used :  "According  to  the  prevailing  rule,  counties 
are  under  no  liability  in  respect  of  torts  except  as  imposed  (ex- 
pressly or  by  implication)  by  stativte.    They  are  political  divi- 
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sions  of  the  state^  created  for  conyenieiice,  and  are  usually  re- 
garded not  to  be  impliedly  liable  for  damages  suffered  in  conse- 
qiience  of  neglect  to  repair  a  county  road  or  bridge.     Such  a 
liability,  unless  declared  by  statute,  is  generally,  but  not  uni- 
versally, denied  to  exist.'*    In  section  999  of  2  Dillon  on  Muni- 
cipal Corporations,  the  author  groups  the  decisions  upon  the 
question  under  consideration  as  lollows :  1.  When  neither  char- 
tered cities  nor  counties  or  other  quasi  corporations  are  held 
to  an  implied  dvil  liability.     Only  a  few  states  have  adopted 
this  extreme  yiew  of  exempting  cities  from  liability  in  ibis  re- 
spect; 2.  Where  the  reverse  is  held,  and  both  chartered  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for  their 
neglect  of  the  duty  in  question.    This  doctrine  prevails  in  a 
small    number    of    states;   3.  Where    municipal    corporations 
proper,  such  as  chartered  cities,  are  held  to  an  implied  civil 
liability  for  damages  caused  to  travelers  for  defective  and  un- 
safe streeits  under  their  control,  but  denying  that  such  liability 
attaches  to  counties  or  other  quasi  corporations  ^^^  as  respects 
highways  and  bridges  under  their  charge.    This  distinction  has 
received  judicial  sanction  in  a  large  majority  of  states,  where 
the  legislation  is  silent  in  respect  of  corporate  liability.^'     It  is 
also  stated  in  Elliott  on  Boads  and  Streets^  page  40 :  'nUCost  of 
the  courts  deny  that  there  is  any  liability  on  the  part  of  counties 
or  townships,'*  unless  the  liability  is  imposed  by  statute:  See, 
also,  Worden  v.  Witt,  4  Idaho,  404,  ante,  p.  70,  and  note, 
39  Pac.  1114;  Gorman  t.  Commissioners,  1  Idaho,  665.     We 
are  not  disposed  to  change  the  rule  as  accepted  by  the  decided 
weight  of  authority  upon  the  question  under  consideration.     If 
it  is  desirable  to  have  the  rule  changed,  the  legislature  has  ample 
authority  to  change  it,  and  to  make  the  oounty  liable  for  neg- 
ligence in  the  construction  and  maintenance  of  the  public  high- 
ways and  bridges,  where  damage  and  injury  are  sustained  by 
reason  of  such  negligence.    Judgment  afi&rmed«     Costs  awarded 
to  respondent. 


Morgan,  C.  J.,  and  Huston,  J.,  concur. 


Counties  are  not  Liable  in  Tort,  according  to  the  weight  of  author- 
ity, unleea  made  so  by  statute.  Most  of  the  eases  wherein  it  is  at- 
tempted  to  hold  them  liable  grow  out  of  negligence  in  constructing 
and  maintaining  roads  and  bridges:  See  the  monographic  note  to  Oil- 
man ▼•  County  of  Contra  Costa,  68  Anz.  Dec.  294;  Bailey  y.  Law- 
rence County,  5  S.  Dak.  393,  49  Am.  St.  Bep.  881,  59  N.  W.  219; 
County  Commrs.  v.  Ball,  22  Colo.  125,  55  Am.  St.  Bep.  117,  43  Pac. 
1000;  Packard  y.  Yoltz,  94  Iowa,  277,  58  Am.  St  Bep.  896,  62  N. 


Dec  1896.]    Greek  r.  State  Board  of  CAKYABRERa  169 

W.  757;  Heigel  v.  WiehiU  €k>iint7  S4  Tex.  392,  31  Am.  dt.  B«p.  63, 

19  a  W.  562;  Downing  ▼.  Mason  Goimtj,  87  Kj.  208,  12  Abu  St. 
Bep.  473,  8  a  W.  264.  Compare  Sehnsrier  w.  Board  of  Gommn.,  67 
Kiim.  412.  64  Am.  St.  Bep.  424,  70  N.  W.  6;  Wabaah  Coontj  ▼.  Pear- 
ton,  120  Ind.  426,  16  Am.  St.  Bep.  325,  22  N.  E.  134;  Lehigh  County 
T.  Hoffort,  116  Pa.  St.  119,  2  Am.  81.  Bep.  587,  9  Aa  177;  Bohr- 
bongfa  ▼.  Barbour  CoimtT  Court,  39  W.  Ya.  472,  46  Am.  Si.  Bep.  925, 

20  a  E.  565. 


GEEEN  T.  STATE  BOARD  OP  CANVASSBBa 

[5  Idaho,  130,  47  Pae.  259.] 
nnwRTii'ii'Pima' — AmtmAmmn^  of«— The  "Xajoilty  of  tho 
BeetocB"  referred  to  in  a  eomrtitntion  as  requisite  to  the  ratifiea- 
tion  of  an  amendment  thereto,  means  the  majority  of  the  electors 
Toting  npon  the  question  of  amendment,  and  not  a  majority  of  all 
the  eteetora  of  tbe  state  or  of  those  Totamg  at  the  eleetion.  (pp.  171, 
179.) 

Hawley  &  Pnckett,  W.  E.  Borah  and  Miles  W.  Tate,  for  the 

plaintifiL 

George  K.  Parsonfl^  attorney  general,  and  Johnson  ft  John- 
Bcm,  for  the  defendants. 

**•  HTJSTON,  J.  The  constituiaon  of  the  state  of  Idaho 
contains  the  following  provisions  in  regard  to  amendments  of 
fbat  instrument:  « 

"Article  20. 

"Amendments. 

^Section  1.  Any  amendment  or  amendments  to  this  con- 
ititotion  may  be  proposed  in  either  branch  of  the  legislature, 
u^  if  the  same  shall  be  agreed  to  by  two-thirds  of  all  the 
'^  menibers  of  each  of  the  two  houses,  voting  separately,  such 
proposed  amendment  or  amendments  shall^  with  the  yeas  and 
nays  thereon,  be  entered  on  their  journals;  and  it  shall  be  the 
ATxty  of  the  legislature  to  submit  such  amendment  or  amend- 
mente  to  the  electonB  of  the  state  at  the  next  general  election, 
and  cause  the  same  to  be  published  without  delay  for  at  least 
six  consecutive  weeks,  prior  to  said  election,  in  not  less  than 
one  newspaper  of  general  circulation  published  in  each  county; 
and  if  a  majority  of  the  electors  shall  ratify  the  same,  such 
amendment  or  amendments  shall  become  a  part  of  this  con- 
stitution* 
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''Sec.  2.  If  two  or  more  amendments  are  proposed,  they 
shall  be  submitted  in  such  manner  that  the  eleotors  shall  vote 
for  or  against  each  of  them  separately. 

*'Sec.  3.  Whenever  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature  shall  deem  it  necessary  to  call 
a  convention  to  revise  or  amend  this  constitution,  they  shall 
recommend  to  the  electors  to  vote  at  the  next  general  election 
for  or  against  a  convention;  and  if  a  majority  of  all  the  elec- 
tors voting  at  said  election  shall  have  voted  for  a  convention, 
the  legislature  shall,  at  the  next  session,  provide  by  law  for 
calling  the  same;  and  such  convention  shall  consist  of  a  num- 
ber of  members  not  less  than  double  the  number  of  the  most 
numerous  branch  of  the  legislature. 

"Sec.  4.  Any  constitution  adopted  by  such  convention  shall 
have  no  validity  until  it  has  been  submitted  to,  and  adopted 
by,  the  people/' 

The  legislative  assembly  of  the  state  of  Idaho,  at  its  third 
session,  submitted  to  the  people,  under  said  constitutional  pro- 
visions, the  following  amendment  of  the  constitution:  ''Shall 
section  2  of  article  6  of  the  constitution  of  the  sftate  of  Idaho 
be  so  amended  as  to  extend  to  women  the  equal  right  of  suf- 
frage ?''  The  vote  as  returned  by  the  canvassing  board  upon 
said  question  was  as  follows:  "For  proposed  amendment  ex- 
tending to  women  the  equal  right  of  suffrage :  For,  twelve  thou- 
sand one  hundred  and  twenty-six;  against,  six  thousand  two 
hundred  and  eighty-two/'  And  upon  this  return  said  board 
declares  said  amendment  not  adopted;  and  petitioner  brings 
^^^  her  action  for  a  review  of  the  action  of  said  board  of  can- 
vassers in  this  behalf. 

The  only  question  submitted  to  us  for  decision  is  as  to  the 
construction  to  be  given  to  the  last  paragraph  of  section  1  of 
article  20,  above  quoted :  "And  if  the  majority  of  the  electors 
shall  ratify  the  same,  such  amendment  or  amendments  shall 
become  a  part  of  this  constitution.''  The  question  presented 
is  by  no  means  a  novel  one.  In  fact,  so  able  and  experienced 
a  jurist  as  Judge  Thomas  M.  Cooley  admits  (Cooley's  Consti- 
tutional Limitations,  6th  ed.,  747,  note  1)  that  "it  must  be  con- 
fessed that  it  is  impossible  to  harmonize  the  cases.''  An  ex- 
amination of  the  large  number  of  authorities  cited  by  counsel 
in  the  argument  of  the  case  accentuatee  the  statement  of  Judge 
Cooley,  and  perhaps  we  shall  not  be  obnoxious  to  the  charge  of 
evading  a  duty  should  we  decline  to  enter  upon  a  taak  which 
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to  eminent  a  jurist  declares  to  be  hopdess.    We  confess  oor- 
sehes  unable  to  appreciate  the  argument  which  would  make  the 
kngnage  of  section  1  of  article  20  and  section  3  of  said  aiticle 
fljnonymous  or  expressiYe  of  the  same  intention.    If  they  were, 
S8  ocmnsel  for  defendants  contend,  intended  to  mean  the  same 
thing,  why  was  not  the  same  language  used?    We  know  of  no 
rale  of  construction,  nor  has  our  attention  been  called  to  any, 
that  would  warrant  us  in  arbitrarily  saying  that  the  language 
used  in  the  two  sections  was  intended  to  mean  the  same  thing. 
On  the  contrary^  the  reason  seems  to  us  to  be  the  other  way. 
We  can  understand  why  the  makers  of  the  constitution  should 
apply  a  different  and  more  stringent  rule  in  the  adoption  of  a 
call  for  a  constitutional  convention  from  what  they  would  in 
the  matter  of  a  mete  amendment.    It  is  true,  the  amendment 
under  oonaiderataon  is  one  of  vast  importance,  but  so,  likewise, 
are  the  other  amendments  submitted  at  the  same  time.    With 
the  character  or  importance  of  the  amendment  we  have  nothing 
to  do  in  this  consideration.    Was  the  amendment  adopted  as  re* 
quired  by  the  terms  and  proyisions  of  the  constitution  ?    To  hold 
that  it  was  not  is  virtually  to  say  that  no  amendment  of  the 
constitution  is  practicable.    In  fact,  counsel  do  not  strenuously 
contend  for  &  construction  involving  such  a  conclusion,  but 
wither  insii>t  that  the  words  "majority  of  the  electors,"  in  sec- 
tion ^^  1,  should  be  construed  to  mean  the  same  as  the  words 
^^majority  of  all  the  electors  voting  at  such  election,'^  in  sec- 
tion 3.    Even  the  authorities  cited  by  coimsel  do  not  go  to  such 
an  extent  or  sustain  such  a  conclusion. 

For  us  to  go  into  an  analysis  of  all  the  authorities  cited 
and  read  upon  the  argument  would  accompb'sh  nothing.     We 
have  carefully  examined  them  all,  in  the  light  of  the  able  argu- 
ments of  counsel,  and  we  find  ourselves  unable  to  base  our 
conclusions  upon  any  apparent  weight  of  authority.    We  must 
decide  this  case  upon  the  provisions  of  our  constitution  as  the 
same  appear  to  us,  and,  so  doing,  we  are  compelled  to  say  that 
the  construction  contended  for  by  the  petitioner  is  the  correct 
one.    Experience  has  shown  that  it  is  almost,  if  not  quite,  an 
impossibility  to  secure  an  expression  from  every  elector  upon 
any  question,  and,  above  all,  upon  a  question  of  an  amendment 
of  the  constitution ;  and  it  is  equally  difficult  to  ascertain  the 
actual  numbCT  of  electors  at  any  given  time.    To  rely  upon  the 
vote  cast  upon  some  other  question  at  the  same  election  would 
be  entirely  unsatisfactory,  and  such  a  construction  is,  we  think. 
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at  least  impliedly  negatived  by  the  provisions  of  section  3. 
While  it  is  true  that  some  ten  thousand  or  more  electors  would 
seem  to  have  been  entirely  indifferent  upon  the  question  of  the 
adoption  of  this  and  the  other  amendments^  still  all  were — ^must 
have  been — fully  advised  as  to  the  importance  of  the  qu^ionf^ 
submitted,  and  should  their  indifference  be  taken  as  conclusive 
of  their  opposition  to  the  amendments?  Upon  what  rule  of 
honesty  or  righteousness  can  this  be  claimed  ?  Is  it  not  more  rea- 
sonable, as  well  as  more  righteous,  to  say  that  in  a  matter  aboufe 
which  they  manifest  such  indifference  their  silence  shall  be  taken 
as  assent?  We  hold  that  the  amendment  under  discussion  i» 
adopted,  and  has  become  a  part  of  the  oonstitution  of  the  state 
of  Idaho. 

Sullivan,  J.,  concurs. 

MORGAN,  C.  J.,  Concurring.  At  the  last  general  election 
in  the  state  of  Idaho,  which  occurred  in  November,  the  follow- 
ing question  was  submitted  to  the  electors  of  the  state,  to  wit : 
"Shall  section  2  of  article  6  of  the  constitution  of  the  state  of 
Idaho  be  so  amended  as  to  extend  to  women  the  equal  **'''  right 
of  suffrage  ?"  The  vote  of  the  electors  on  the  proposed  amend- 
ment was  as  follows :  For  said  amendment,  twelve  thousand  one 
hundred  and  twenty-six;  against  said  amendment,  six  thousand 
two  hundred  and  eighty-two.  The  question  sumitted  to  thig 
court  is :  ^HJnder  the  provisions  of  the  constitution  and  laws  of 
this  state,  does  this  amendment  become  a  part  of  the  constitu- 
tion?'^ No  question  of  like  importance  has  been  submitted  to 
this  court  during  its  existence.  If  decided  in  the  affirmative, 
it  nearly  doubles  the  qualified  voters  of  the  state.  It  demands 
careful  investigation  and  considerate  judgment.  It  may  not  be 
improper,  therefore,  for  me  to  give  my  reasons  for  concurrence 
in  the  judgment  of  this  court. 

The  question  of  the  policy  or  practicability  of  such  a  radical 
change  in  the  fundamental  law  of  the  state,  in  regard  to  the 
qualification  of  electors,  not  being  an  issue  in  this  causes,  I  do 
not  propose  to  discuss.  The  proposition  that  the  language  of 
the  constitution  with  reference  to  amendments  thereto  makes  it 
practically  impossible  to  secure  any  such  I  shall  also  dismiss 
with  the  statement  that  it  is  not  the  province  nor  within  the 
authority  of  this  court  to  change  or  modify  its  provisions  bj 
judicial  decision. 


Dec  1B96.]     Or£cn  v.  State  Board  of  Cantassebs.  173 

The  provisions  of  our  own  congtitution,  and  of  othen  aim* 
Bar  thereto,  with  reference  to  the  votes  necessary  to  carry  any 
pTopoedtion,  may  be  properly  divided  into  three  claaBee : 

First,  those  which  require  a  majority  or  two-thirds  of  all  the 
votes  cast  at  a  general  or  special  eleetion.  Of  this  class  is 
section  3  of  article  8,  r^arding  county  and  city  indd>tedne8S, 
which  requires  'two-thirds  of  the  qualified  electors  thereof  vot- 
ing at  an  election  to  be  held  for  that  purpose^';  that  is,  two- 
thirds  of  the  qualified  electors  of  such  county  or  city.  Also  of 
the  same  class  is  section  1'  of  article  12,  which  provides  'that 
cities  and  towns  may  become  organized  whenever  a  majorily 
of  the  Sectors  at  a  general  election  shall  so  determine.*'  So 
is  also  section  3  of  article  20,  which  provides  that  when  it  shall 
be  deoned  necessary  to  call  a  convention  to  revise  or  amend  the 
constitution,  which  shall  be  called  if  a  majority  of  all  the  elec- 
tors voting  at  said  election  ahall  have  voted  for  a  convention, 
etc.  The  language  of  these  sections  is  clear  and  unmistakable. 
It  needs  no  construction,  and  it  is  only  necessary  ^^  to  count 
the  ballots  cast  at  any  such  election  and  those  voting  for  the 
proposition,  to  ascertain  if  a  majority  of  all  those  voting  at  said 
election  were  in  favor  of  the  proposition. 

Of  the  class  of  cases  cited  in  support  of  this  proposition  are 
St.  Joseph  Tp.  V.  Rogers^  16  Wall.  664,  in  which  case  the 
fourteenth  section  of  the  act  required  only  a  ^majority  of  the 
legal  voters  of  such  township  voting  at  such  election.'*  Of 
the  same  tenor  is  the  case  of  People  v.  Warfield,  20  IlL  165, 
in  which  it  is  hdd  that  the  phrase  '^majority  of  the  voters  of 
a  county^'  is  held  to  mean  a  majority  of  those  voting  at  the 
election.  Also,  People  v.  Gamer,  47  111.  246 ;  People  v.  Wiant, 
48  111.  263 ;  Cass  Co.  v.  Johnston,  95  U.  S.  360 ;  State  v.  linn 
Co.  Court,  44  Mo.  504;  State  v.  Benick,  37  Mo.  270.  From 
tills  class  of  cases  we  have,  perhaps  sufficiently  quoted.  They 
^ffer  from  the  language  of  our  constitution  in  the  particular 
under  discussion  in  this,  that  in  those  cases  the  law  oir  con« 
stitution,  as  the  case  may  be,  positively  and  in  terms  requires 
a  majority  or  two-thirds  of  all  the  voters  of  a  particular  dis- 
trict or  of  the  state,  while  our  constitution  requires  a  majority 
of  the  electors.  They  are  not  in  point  except  as  giving  the 
reasons  for  the  decisions,  which  differ  somewhat  in  the  different 
cases.  In  some  cases  the  reason  given  is  that  it  is  a  practical 
impossibility  to  ascertain  how  many  legal  voters  there  may  be 
at  the  time  of  the  election  in  any  given  city,  county,  or  state. 
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This  reason  applies  with  equal  force  in  the  ease  at  bar.  There 
is  no  necessity  for  qualifying  the  word.  It  is  impossible  to  as- 
certain how  many  voters  there  are  in  the  state  at  any  election. 
There  may  be  many  voters  in  the  state  who  did  not  vote  for 
governor,  for  instance,  who  did  vote  for  the  presidential  elec- 
tors; and  there  may  have  been  many  voters  who  voted  for 
attorney  general,  who  voted  neither  for  governor  nor  presi- 
dientlal  electors.  The  impossibility  of  the  task  is  apparent  afe 
once.  But,  say  the  defendants,  this  is  what  the  constitution 
requires,  and,  if  it  means  anything  except  a  majority  of  the 
elo^tors  voting  upon  the  proposition,  the  former  is  what  it  does 
mean.  However,  they  say  this  provision  is  satisfied  by  consider- 
ing the  number  voting  at  this  election,  as  the  whole  number  of 
electors.  But  we  know  this  is  not  true,  and  we  ^^  have  no 
warrant  for  such  construction,  either  in  the  words  of  the  partic* 
ular  section,  the  context^  or  in  reason. 

The  second  class  of  cases  are  those  which  require  a  majority 
of  all  the  qualified  voters  of  a  particular  district,  county,  city, 
or  of  the  qualified  voters  of  the  state.  This  provision  would 
seem  to  be  too  plain  to  need  any  construction,  or  to  lead  to 
any  difference  of  opinion.  The  courts,  however,  in  quite  a  num- 
ber of  cases,  have  construed  this  provision  to  be  satisfied  by  a 
majority  of  the  votes  cast  upon  the  proposition,  while  others 
have  construed  it  according  to  the  strict  letter  of  the  constitu- 
tion or  law,  as  the  case  may  be.  Of  the  latter  class  are  the  fol- 
lowing cases,  cited  by  counsel  for  defendants,  to  wit:  State  v. 
Brassfidd,  67  Mo.  331  (in  which  case  the  constitution  of  Mis* 
souri  states  that  a  county,  city,  or  town  shall  not  be  authorized 
to  become  a  stockholder,  etc.,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  etc.) ;  Hawkins  v.  Board 
of  Supervisors,  60  Miss.  735.  The  same  provision  is  in  the 
constitution  of  Mississippi  (article  12,  section  14) :  Cocke  v. 
Oooch,  5  Heisk.  310.  *Tfo  part  of  a  county  shall  be  taken 
off  without  the  consent  of  two-thirds  of  the  qualified  voters  in 
such  part*':  Tenn.  Const.,  art.  10,  sec.  4;  Duke  v.  Brown,  96 
N.  C.  127,  1  S.  E.  873.  Same  provision  in  the  constitution  of 
North  Carolina,  article  7,  section  7.  These  decisions  are  not  in 
point,  for  the  provisions  in  the  various  constitutions  are  all  of 
the  second  class,  as  quoted  above,  and  are  radically  different 
from  our  own  provision  in  section  1,  article  20.  The  decisions 
are  instructive,  however,  as  indicating  the  trend  of  the  opiniong 
held  by  the  various  courts  of  the  country  upon  this  subject.  Of 
precisely  the  same  tenor  is  the  constitution  of  Illinois,  as  quoted 
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in  People  v.  Brown,  11  HL  478.  Also  statute  of  Illinois,  M 
constnied  in  Chestnntwood  v.  Hood,  68  HL  132.  It  required 
a  ^'nuLJoiitj  of  all  the  legal  yoters  of  the  county.''  In  People 
T.  Town  of  Berkeley,  102  Cal.  298,  36  Pac.  591,  also,  the  con- 
stitntion  reqnired,  in  term8>  a  ^^majority  of  the  electors  Yoting 
at  a  gexteral  election.''  It  would  manifestly  be  a  bootless,  and 
certainly  a  yery  monotonona^  nndertakingy  to  follow  Ihronj^  aH 
the  decisions  upon  a  j^edsely  sinular  proVisi<Hi  of  statutes  and 
oonstitutions.    They  are  substantially  the  same. 

^'^  The  third  dsss  are  those  which  require  a  majority  rote  in 
the  affirmatiye,  without  the  specifications  attached  to  the  other 
classes.    In  this  class  the  term  ''plurality  of  yotes"  is  spcdcen 
of  as  being  sufSdent  or  insufficient  to  adopt  a  constitutional 
amendment,  boih  in  brief  of  defendant  and  in  some  of  the  de> 
eiflons  of  the  courts.    The  term  must  haye  been  used  inadyer- 
tently,  m  there  can  be  no  plurality  of  yotes  unless  there  are 
three  or  more  candidates,  or  three  ways  of  yoting  upon  a  prop- 
osition, as  a  plurality  is  the  number  of  yotes  receiyed  by  one 
csndidate^  in  excess  of  those  reoeiyed  by  either  one  of  two  or 
more  other  candidates,  and  not  a  majority  oyer  both.    There 
can  be  no  plurality  where  there  are  but  two  candidates,  or  but 
two  ways  of  yoting  on  a  propositioQ,  as  upon  a  constitutional 
amendment.    Section  2  of  article  18  of  the  constitution  of 
Idsfao  requires  two-lhirds  of  the  qualified  electors  of  a  county^ 
yoting  on  the  proposition  at  a  general  election  in  fayor  of  re- 
moyal,  to  remoye  a  county  seat.      Section  3  of  article  18,  re- 
lating to  the  diyision  of  counties,  requires  a  majority  of  the 
qualified  electon  of  the  territory  proposed  to  be  cut  off  yoting 
on  the  proposition  at  a  general  election  to  diyide  a  county. 
Section  3  of  article  20  (the  next  section  of  the  same  article), 
in  which  is  the  proyision  under  discussion,  requires,  in  order 
to  a  call  a  conyention  to  revise  or  amend  the  constitution,  thai 
^a  majority  of  all  the  electors  yoting  at  said  election  shall 
haye  yoted  for  such  conyention,  at  the  next  general  election." 
Evidently,  it  w«s  not  the  intention  of  the  f  ramers  of  the  con- 
stitution to  require  either  one  of  these  conditions  to  secure  an 
amendment  to  the  constitution.    If  it  had  been,  they  would 
have  so  expressed  it,  and  at  a  time  when  the  different  methods 
of  making  the  constitution  were  fresh  in  their  minds;  but  they 
did  not  do  so,  and  therefore  we  must  conclude  they  did  not 
intend  it    It  may  be  said,  however,  that  if  they  had  intended 
that  only  the  yotes  cast  for  and  against  this  amendment  should 
be  considered,  ikej  would  have  so  expressed  it^  as  in  section 
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9  of  article  7,  in  section  1  of  article  8^  and  section  2  of  article 
10.    While  they  have  not  used  the  same  words  in  sections  1 
and  2  of  article  20,  we  contend  thej  have  sxibsiantiallj  said  so. 
Section  2  of  article  20  provides  that,  ''if  two  or  more  amend- 
ments are  proposed,  they  shall  be  submitted  in  such  manner 
^^^  that  the  electors  shall  vote  for  or  against  eadi  of  them  sep- 
arately/^   Here  is  a  positive  direction  that  the  dector  shall  yote 
either  for  or  against  the  proposition.    This  is  followed  by  the 
statute  (Ist  Sess.  Laws,  sec.  57,  p.  75),  providing  that>  when 
the  question  of  a  constitutional  amendment  is  to  be  submitted 
to  the  people,  a  space  of  half  an  inch  shall  be  left  opposite  the 
words  ''Yes''  and  "No,'^  printed  upon  the  ballot^  on  which  the 
voter  is  to  make  a  cross  opposite  the  answer  he  desires  to  make. 
This  was  followed  by  an  amended  section  57,  page  95,  of  Third 
Session  Laws  of  Idaho,  in  which  it  is  provided  that  a  circle 
half  an  inch  in  diameter  shall  be  made  opposite  the  words  "Yes^ 
and  "No,'^  when  the  same  or  a  similar  question  is  to  be  sub- 
mitted, in  which  the  voter  is  to  make  a  cross  opposite  the  an- 
swer he  desires  to  make. 

In  Senate  Joint  BesoluticHi  No.  2,  approved  January  21, 
1895,  the  same  legislature  provided  that  the  following  question 
shall  be  submitted  to  the  electors  of  the  state:  "Shall  section 
2  of  article  6  of  the  constitution  be  so  amended  as  to  extend 
to  women  the  equal  right  of  suffrage?'^  In  accordance  with 
the  constitution  and  the  statute,  the  question  was  submitted 
with  the  words  "Yes*'  and  "No''  printed  in  separate  spaces, 
with  a  circle  of  the  required  size  opposite  each,  in  one  of 
which  each  voter  who  desired  to  express  an  opinion  on  the 
question  was  required  to  make  a  cross.  Why  should  the  con- 
stitution and  two  different  legislatures  provide  that  those  who 
desired  to  vote  against  the  proposition  should  make  a  cross 
opposite  the  word  "No''  if  these  votes  were  not  to  be  counted, 
and  why  should  they  be  counted  if  all  those  who  did  not  vote 
at  all  were  to  be  ooimted  as  having  voted  "No''?  There  is 
no  answer.  The  constitution  and  the  statutes  say:  "All  you 
electors  who  believe  that  equal  right  of  suffrage  should  be  ex- 
tended to  women  stand  up  and  be  counted."  Twelve  thousand 
one  hundred  ancl  twenty-six  voters  stand  up,  and  are  counted 
in  the  affirmative.  The  constitution  and  statutes  say  with  equal 
distinctness:  "All  you  qualified  electors  who  believe  that  the 
equal  right  of  suffrage  should  not  be  extended  to  women  stand 
up  and  be  counted."  Six  thousand  two  hundred  and  eighty- 
two  stand  up  and  are  counted.    Eighteen  thousand  four  hundred 
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and  eigbt  rotes  in  all  were  cast  upon  the  question.  ^^  But,  aay 
the  defendants,  there  were  about  ten  thousand  qualified  Toten 
in  the  state  who  did  not  vote  at  all  on  the  question,  that  should 
be  connied  as  having  voted  '"'No/''  Why  should  they  be  counted 
in  the  negative?  The  constitution  does  not  require  it,  neither 
do  the  statutes.  These  electors  either  have  no  opinion  on  the 
subject,  or  they  have  none  that  they  care  to  express.  Why  should 
thej  be  counted  as  having  voted  in  the  negative,  when  they  did 
not  vote  at  all  on  the  subject?  There  is  absolutely  no  reason, 
unless  the  constitution  or  the  statutes  require  it,  and  we  have 
seen  ihey  do  not. 

The  supreme  court  of  Maryland,  in  Walker  v.  Oswald,  68 
Md.  146,  11  Atl.  711,  in  construing  an  act  of  submission  of 
tiie  question  of  high  license  to  the  voters  of  a  county,  wherein 
it  is  provided  that  the  act  shall  take  effect  if  a  majority  of 
the  voters  of  said  county  shall  determine  by  their  ballots  in 
its  favor,  holds  that  those  voters  absenting  themselves,  and 
those  who,  being  present,  abstain  from  voting,  are  considered 
as  having  acquiesced  in  the  result,  and  that  the  measure  is 
adopted  if  it  receives  a  majority  of  those  voting  upon  it,  even 
though  it  fail  to  receive  a  majoriiy  of  the  votes  cast  upon 
some  other  subject:  Cass  Co.  v.  Johnston,  96  U.  S.  369.    TTie 
supreme  court  of  Minnesota,  in  Dayton  v.  City  of  St.  Paul,  22 
Vmn,  400,  construes  the  following  provision  of  the  consUtutiim 
of  the  state:  *'And  if  it  shall  appear  in  a  manner  provided  by 
law  that  a  majority  of  the  voters  present  and  voting  shall  have 
ratified  such  alterations  or  amendments,  the  same  shall  be  valid 
to  all  intents  and  purposes  as  a  part  of  the  constitntiofL''    The 
<^(y^  declares  that  ^^the  amendment  is  ratified  if  it  receives  a 
majority  of  all  the  votes  upon  it>  although  not  a  majoriiy  of 
the  vot^  cast  at  the  election.*'    The  court  says  further  that  ^'ife 
u  the  general  rule  in  affairs  of  government  that  an  election  or 
a  voting,  whenever  called  for,  is  to  be  determined  by  the  votes 
of  those  who  vote  to  fill  the  office  which  is  to  be  filled,  or  for  or 
against  the  proposition  which  is  to  be  adopted  or  rejected,  and 
not  by  counting  on  either  side  those  who  do  not  vote  at  alL*' 
And  this,  in  my  opinion,  is  the  true  rule,  as  those  who  express 
no  opinion  should  not  be  counted  as  having  expressed  any  on 
^ther  side.    This  is  a  government  by  the  people  who  have  opin- 
ions, and  ^^^  are  willing  to  express  them.    Bepresentatives  are 
Reeled  both  in  Congress  and  the  legislature.    Officers  are  elected, 
<^n8titutions  are  framed,  and  laws  enacted,  and,  of  rights  ought 
te  be,  by  these  men,  and  by  these  only :  See,  also,  Taylor  v.  Tay« 
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lor,  10  Minn.  107  (Gil.  81).    In  State  v.  Bames,  3  N.  Dak. 
319,  55  N.  W.  8S3,  the  court  says:  "Congress  passed  an  en- 
abling act  permitting  North  Dakota  to  call  a  convention,  form- 
olate  a  constitution,  submit  it  to  the  people,  at  the  same  time 
submit  separate  articles  which  required  for  their  adoption  a 
majority  of  the  legal  votes  cast''    The  supreme  court  held  that 
an  article  which  was  submitted  under  this  clause,  and  received 
a  majority  of  the  votes  cast  upon  this  question^  was  adopted, 
although  it  did  not  receive  a  majority  of  the  votes  cast  for  gov- 
ernor.   The  language  is  much  stronger  than  in  the  case  at  bar. 
In  People  v.  Clute,  60  N.  Y.  461,  10  Am.  Bep.  508,  the  court 
says:  '^t  is  the  theory  and  practice  of  our  government  that  a 
minority  of  the  whole  body  of  qualified  electors  may  elect  to 
an  ofBoe  when  a  majority  of  that  body  refuse  or  decline  to  vote 
for  anyone  for  that  o&ce.    Those  who  are  absent  from  the  polls, 
in  theory  and  practical  result  are  assumed  to  assent  to  the  ac- 
tion of  tiiose  who  go  to  the  polls;  and  those  who  go  to  the  polls, 
and  do  not  vote  for  any  candidate  for  an  office  [that  express  no 
opinion],  are  bound  by  the  result  of  the  action  of  those  who  do; 
and  he  who  receives  the  highest  number  of  earnest^  valid  ballots 
is  the  one  chosen  to  the  office.'^    The  supreme  court  of  Kansas, 
in  Board  of  Commissioners  v.  Winkley,  29  Ean.  36,  says  that 
"at  a  general  election  for  county  or  township  officers,  if  a 
majority  of  the  votes  cast  are  for  a  bounty  for  the  growing  of 
hedges,  the  county  commissioners  shall  declare  the  law  to  be  in 
full  force  and  effeof    Held,  that  if  a  majority  of  the  votes  cast 
upon  that  question  are  for  the  proposition,  it  ie  legally  adopted, 
notwithstanding  it  failed  to  receive  a  majority  of  all  the  votes 
east  at  the  dection  for  township  officers.    In  the  case  of  St. 
Joseph  Tp.  V.  Bogers,  16  Wall.  664,  the  thirteenth  section  of  the 
act  then  under  consideration  provided  that  where  elections  may 
have  already  been  held,  and  a  majority  of  the  legal  voters  of  any 
township  or  incorporated  town  were  in  favor  of  the  proposition, 
then,  etc.    It  will  be  noticed  that  this  language  is  much  stronger 
1^^  than  the  language  undar  discussion  in  this  cause;  as  in  sec- 
tion 1,  article  20  of  the  constitution,  the  language  is  that  if  a 
majority  of  the  electors  shall  ratify  the  same,  it  shall  become 
a  part  of  the  constitution,  etc.;  and  in  the  above  cause  (St. 
Joseph  Tp.   V.  Bogers,  16  Wall.    664)    the  court  hold  that  a 
majority  of  the  legal  voters  of  the  township  voting  at  the  elec- 
tion was  sufficient  to  authorize  the  subscription,   although  all 
the  voters  voting  on  both  sides  were  together  but  a  minority  of 
all  the  legal  voters  of  the  township.    In  People  v.  Warfield,  20 
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m.  165,  the  court  further  says:  **If  we  go  beyond  this,  and 
quire  whether  there  are  other  yoters  of  the  county  who  were 
tained  from  the  election  hy  absence  or  sickness,  or  yolimtarily 
rented  themaelyes  from  the  polls,  we  diould  intiodnce  an 
terminable  inquiry,  and  invite  contest  in  elections  of  the  nfll 
lumissing  and  baneful  character,  if  we  did  not  destroy  all  i 
practical  benefita  of  laws  passed  under  those  prorisions  of  i 
constitution.'' 

Her^  then,  are  a  number  of  decisions  which  declare  tl| 
when  a  constitution  or  statute  declares  that  a  proposition  ] 
quires  a  majority  or  two-thirds  of  all  the  voters  of  a  giv 
locality,  such  provision  is  satisfied  if  the  propo6iti<m   reoeii 
a  majority  or  two-thirds,  as  the  case  may  be,  of  all  those  n 
ing,  taking  no  account  whatever  of  those,  be  the  number  lai 
or  small,  who  fail  to  vote.    It  is  admitted  that  if  a  sped 
election  was  authorized  and  held  on  this  question,  and  it  a 
peared  that    tturee  thousand  votes    or  a    less    number  we 
cast  for  the  proposition,  and  fifteen  hundred  against  it, 
voiQd  be  legally   adopted.    This   is  a   distinction   without 
difference,  as  in  this  case  the  amendment  is  voted  on  separate 
precisely  the  same  as  it  would  be  if  no  other  question  was  p 
Knted,  or  no  officers  were  to  be  elected,  and  the  vote  tal 
^  reported  to  the  canvassers  separately  in  the  same  way 
would  have  been  had  this  been   the  only  question  before 
electors  for  their  decision. 

To  recapitulate,  then:  Neither  the  constitution  nor  the  f 
iites  require  either  a  majority   of  aU  the  qualified  voters 
&e  stated  or  a  majority  of  all  the  votes  cast  at  the  ded 
It  is  dear  that  the  dedded  wdght  of  authority  in  such  ( 
18  that  the  proposition  is  decided   in  the  affirmative  if  i 
cdves  ^'^  a  majority  of  all  the  votes  cast  upon  the  question. 
Bumy  of  the   courts   it  is  considered   that  those  who  a 
themselves  from  the  polls,  or,  bdng  present,  do  not  vote 
^  question,  assent  to  the  will  of  the  majority  who  d( 
^pon  the  question.    By  this  court  it  is  held  tibat  thos 
We  no  opinion  on  the  subject,  or  none  that  they  care 
press,  not  having  voted  on  dther  side  of  the  question, 
not  be  counted  upon  dther  dde.    As  to  this  question  tk 
Bot  qualified  voters. 

Por  the  reasons  stated^  I  concur  with  opinion  eipre 
Hr.  Justice  Huston. 
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An  Election  or  Qtiestion  referred  to  the  decision  of  the  majority 
of  the  voters  of  a  county  is  decided  by  a  majority  of  the  votes 
polled;  voters  not  attending  the  election  are  presumed  to  concur  with 
the  majority  of  those  attending:  Louisville  etc.  B.  B.  Co.  v.  Connty 
Court,  1  Sneedy  637,  62  Am.  Dec.  424.  And  the  word  "house,"  as 
applied  to  a  branch  of  the  legislature,  means  a  number  of  members 
sufficient  to  constitute  a  quorum  to  do  business;  and  an  amendment 
to  the  constitution  ratified  by  two-thirds  of  a  majority  of  all  the 
members  elected  is  ratified  by  two-thirds  of  that  house:  State  ▼.  Mc- 
Bride,  4  Mo.  803,  29  Am.  Dee.  636. 


COUNTY  OF  ADA  v.  BULLED  BRIDGE  COMPANY. 

[6  Idaho,  188,  47  Pac.  824.] 

OANOELLATION  OF  00X7KTT  WABAANTS.  -If  an  Ad- 
equate Legal  Bemedy  exists,  either  affirmative  or  defensiye,  a  anit 
cannot  be  maintained  to  cancel  county  warrants  alleged  to  have  been 
illegally  issued,     (p.  183.) 

OANOELIATION  OF  INSTBTJMENT8.-~A  Court  of  Bqjaitr 

VfUl  not  Interfere  to  decree  the  cancelation  of  a  written  instrument, 
unless  some  special  circumstance  is  shown  to  exist,  establishing  the 
neoossity  of  a  resort  to  equity  to  prevent  irreparable  injury,  (p. 
184.) 

OOMPELIilKG  CLAIMS  to  be  Waged. — ^A  County  may  com- 
pel the  holders  of  alleged  illegal  warrants  to  wage  their  claims  there- 
OU)  or  forever  abandon  them.     (p.  184.) 

AN  ACTION  to  Compel  an  Adversary  to  Wage  His  Claim,  as 

Srovided  by  the  Idaho  statutes,  is  an  action  at  law,  triable  in  the  or- 
Jnary  course  of  law,  and  by  a  jury,  unless  waived,     (p.  185.) 

Suit  for  the  cancella/tion  of  certain  county  warrants.  The 
case  first  came  before  the  supreme  court  in  County  of  Ada  v. 
r»ullcn  Bridge  Co.,  6  Idaho,  79,  47  Pac.  818,  on  appeal  from  a 
judgment  of  the  trial  court  sustaining  a  demurrer  to  the  com- 
plaint. By  this  complaint  it  appeared  that  certain  wairanta 
which  the  defendants  held,  or  in  which  they  claimed  some  in- 
terest, had  been  issued  under  and  pursuant  to  a  contract  entered 
into  between  the  board  of  coxmty  commissioners  of  Ada  coimty, 
in  the  state  of  Idaho,  and  the  BuUen  Bridge  Company  for  the 
erection  of  a  bridge  and  for  the  payment  of  certain  specified 
bums  therefor,  and  that  at  the  time  such  contract  was  entered 
into,  the  board  had  no  power  to  act,  for  the  reason  that  its 
action  would  increase  the  indebtedness  of  the  county  beyond  the 
amount  permitted  by  the  constitution  of  the  state.  The  prayer 
of  the  complaint  was  for  the  cancellation  of  certain  warrants 
remaining  unpaid,  and  that  they  be  decreed  and  adjudged  to 
be  null  and  void.  A  demurrer  was  interposed  to  this  complaint, 
which  was  sustained  by  the  trial  court  On  appeal,  the  judg- 
ment of  that  court  was,  on  the  first  hearing,  reversed,  and  the 
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cause  remanded,  \ritli  isstrxLctions  to  ovemde  the  demorrex 
the  defendants  with  leave  to  answer.  Afterward,  however^  a 
bearing  was  granted* 

Hawley  &  Packett,  for  the  appellant. 

George  A.  Stcwaxt  and  Johnson  &  Johnson,  for  the  respo 

enl 

*•*  STILiLiFVAN,  C.  J-    A  petition  for  rdiearing  was  granl 

The  canae  was  first  submitted  to  this  court  without  oral  ar 

ment,  \>ut  on  this  hearing  the  case  was  fully  presented  by  c 

trgument  and  printed  briefs.    A  number  of  additional  autl 

iUes  were  cited.     As  the  facts  of  the  case  are  fully  stated 

the  former    opinion^  it  is  not   necessary  to  repeat   them  b 

The   appeal  is  from  the  order  and  judgment  of  the  dist 

court  sustaining  a  demurrer  to  the  complaint.    This  is  a  s 

in  equity^  for  the  cancellation  of  certain  county  warrants  iss 

by  the  plaintiff  county  to  the  defendant,  the  Bullen   Bri 

Company. 

Respondent  contends  that  this  action  cannot  be  maintai 
for  the  reason  that  the  plaintiff  has  a  plain,  speedy  and  i 
qnate  remedy  at  law,  and  for  this  reason,  the  decision  of 
^al  court  on  the  demurrer  should  be  sustained,  while  the 
pellant,  the  county  of  Ada,   contends  that  the  action  of 
court  below  in  sustaining  the  demurrer  to  the  complaint  sho 
be  reversed.    The  appellant  contends  that  sufficient  facts 
stated  in  the  complaint  to  authorize  the  interposition  of  a  cc 
of  equity  and  to  warrant  such  conrt  to  grant  the  cancellatioi 
said  county  warrants  and  cites  section  921  of  Dillon  on  Mun 
pal  Corporations.    In  that  section  the  author  lays  down  the 
lowing  rule:  ''A  mxmicipal  corporation  may  in  its  own  m 
bring  suit,  in  proper  cases,  to  be  relieved  against  illegal, 
authorized  or  fraudulent  acts  on  the  part  of  its  officers.^' 

We  do  not  dispute  this  principle  but  indorse  it.  The  dis 
guished  author  says  such  suit  may  be  brought  in  a  ''pre 
case.^  He  does  not  intimate  that  a  biU  in  equity  would  li< 
cancel  a  written  contract  where  the  party  has  an  adeqi 
remedy  at  law,  where  such  remedy  would  be  adequate,  oerl 
and  complete.  If  there  is  no  legal  remedy,  adequate,  cerl 
and  complete,  a  municipal  corporation  may  maintain  a  bil! 
equity  to  cancel  warrants  illegally  issued. 

*•*  The  appellant  cites  Andrews  v.  Pratt,  44  Cah  309,  j 
case  directly  in  poiut  sustaining  its  contention.    The  facti 
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▼err  diferect  from  the  facts  in  the  caae  at  bar. 
In  that  ease  the  plaicuS  vas  a  resident  taxpayer  of  Placer 
C'SntT,  and  three  of  the  defendants  composed  the  board  of 
fcpenrisorB  of  said  coontr,  and  the  fonith  one  was  the  treasurer 
thereof*  The  board  of  scperrifors  veie  authorized  by  law  td 
sell  certain  railroad  st.xk.  owned  by  the  county,  which  they  did, 
and  for  services  in  nejxiating  and  making  said  sale,  they,  each, 
in ;: v:du2l>  £led  a  claim  a^nn  the  county  for  fifteen  hundred 
dollars  for  their  serrices  therein,  which  daioLs  were  allowed  by 
fa:d  claimants  acting  as  a  board,  and  warrants  issued  to  each  of 
said  o£5cers  for  the  sum  of  fifteen  hundred  dolUrs.  By  the  laws 
of  that  state,  the  compen^atioD  and  fees  of  members  of  the 
board  of  superrisors  were  fixed-  The  law  also  provided  that  no 
other  fees  or  compensation  than  that  provided  by  statute  should 
be  allowed  to  the  membeis  of  such  board. 

Under  the  law,  the  members  of  said  board  were  not  entitled 
to  compensation  for  the  sale  of  the  stock  referred  to.  The 
warrants  sought  to  be  canceled  remained  in  their  hands  at  the 
time  of  the  commencement  of  said  snit/  While  in  the  case  at 
bar,  the  record  shows  that  the  warrants  referred  to  in  the  com- 
plaint are  not  in  the  hands  of  the  parties  to  whom  they  were 
issued,  but  have  passed  into  other  hands,  or  at  least  third  parties 
have  acquired  interests  in  them ;  that  the  county  has  received  a 
bridge  costing  many  thousand  dollars  and  other  improvements 
for  which  said  warrants  were  issued.  No  tender  of  said  bridge 
and  improvements  is  made  by  the  appellants  to  respondents. 
This  statement  of  facts  is  sufficient  to  show  that  the  case  cited 
is  a  very  different  one  from  the  case  at  bar. 

And  further  no  offer  is  made  by  the  county  to  place  defend- 
ants in  statu  quo.  This  was  not  considered  on  the  former  hear- 
ing of  this  case.  Equity  would  not  permit  the  county  to  retain 
the  bridge  and  other  improvements  and  have  said  warrants  can- 
celed. One  of  the  fundamental  principles  of  equity  is,  **He 
who  asks  equity  must  do  equity,"  even  in  favor  of  one  who  has 
entered  into  and  executed  a  voidable  contract:  ^'**  Oakland  v. 
Carpentier,  21  Cal.  642.  However,  the  decision  on  the  case  at 
bar  is  not  based  upon  the  ground  that  the  county  failed  to  offer 
to  do  equity,  but  on  the  ground  that  plaintiff  has  an  adequate 
remedy  at  law;  Other  cases  arc  cited  by  the  appellant.  Those 
were  held  to  be  "proper  cases  for  the  intervention  of  a  court  of 
equity,"  while  under  our  statute,  in  the  case  at  bar,  the  county 
has  an  adequate  remedy  at  law. 
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Concediiig  that  the  county  treasurer  would  not  be  liable  in 
ease  he  should  pay  said  warrants  before  the  final  determination 
of  tiieir  legality  or  ill^ality,  in  an  action  at  law,  no  doubt  the 
conit,  upon  a  proper  showings  would  grant  an  order  restraiuing 
the  treasurer  from  paying  tliem  until  final  judgment  was  ob- 
tained in  regard  to  their  legality.  The  county  warrants  which 
are  sought  to  be  canceled  by  this  action  are  not  negotiable  under 
the  law-merchant.  The  power  to  cancel  a  written  instrument 
is  a  purely  equitable  remedy,  and  is  a  remedy  that  will  not  be 
granted^  or  is  a  power  that  will  not  be  ezerdsod  unless  there  is 
€ome  special  ground  for  it  The  warrants,  being  non-negoti- 
able, cannot  pass  into  the  hands  of  bona  fide  holders^  so  as  to  de- 
vest the  oounty  of  any  defense  it  may  have  against  their  pay- 
ment. 

In  section  914  of  2  Pomeroy's  Equity  Jurisprudence  the  prin- 
dple  involved  in  this  case  is  stated  as  follows:  ^^The  doctrine 
i«  settled  that  the  exclusive  jurisdiction  to  grant  purely  equit- 
able remedies,  such  as  cancellation,  will  not  be  exercised,  and  the 
concurrent  jurisdiction  to  grant  pecuniary  recoveries  does  not 
eiist,  in  any  case  where  the  legal  remedy,  either  affirmative  or 
defensive,  which  the  defrauded  party  might  obtain,  would  be 
adequate,  certain  and  complete." 

The  doctrine  there  enunciated  is  not  changed  or  modified  by 
the  laws  of  this  state.  The  rule  is  the  same  in  states  where  the 
code  practice  exists  as  in  the  state  where  separate  courta 
of  chancery  are  maintained.  In  the  state  of  New  York, 
where  the  code  practice  obtains,  it  was  held  in  the  Globe 
Ins.  Co.  V.  Seals,  79  N.  Y.  202,  as  foUows:  "The  case 
presented  furnishes  no  ground  for  the  interference  of  a  court  of 
«juity.  Such  a  court  will  not  interfere  to  decree  the  cancelLt- 
tion  of  a  written  instrument,  unless  some  special  circumstance 
exists  establishing  the  necessity  of  a  resort  to  equity  to  prevent 
an  ^^  injury  which  might  be  irreparable  and  which  equity  alone 
is  able  to  avert.  That  a  defense  exists  is  insufficient.  Nor  is 
it  enough  that  the  evidence  be  lost." 

In  Allerton  v.  Bdden,  49  N.  Y.  373,  the  court  says :  "The 
Ti^tto  the  relief  exists  only  where  from  the  form  of  the  security 
the  defense  cannot  be  made  available  at  law,  or  where  the  in- 
etrument  sought  to  be  avoided  is  a  cloud  upon  the  title  to  land, 
or  some  other  necessity  for  the  interposition  of  a  court  of  equity 
ii  shown.*'  In  Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am.  Rep. 
495,  it  is  said :  "A  court  of  equity  will  not  interfere  to  decree 
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the  cajxcellation  of  a  written  instmineiit  tuiless  some  Bpecial  cir- 
cumstanoe  exists  establiBhing  the  necessity  of  a  resort  to  equity 
to  prevent  an  injury  which  might  be  irreparable,  and  which 
equity  alone  is  competenit  to  avert/^  To  the  same  effect  is 
Grand  Chute  v.  Winegar,  15  Wall.  373;  Edelman  v.  Latshaw 
(Pa.),  28  Atl.  476. 

Where  the  invalidity  of  an  instrument  appears  on  itB  face  or 
where  there  is  no  danger  of  the  instrument  passing  into  the 
handfi  of  an  innocent  holder^  and  where  there  is  an  adequate 
remedy  at  law^  a  court  of  equity  will  not  take  jurisdiction  and 
decroe  the  cancellation  of  such  instrument:  Story's  Equity 
Jurisprudence,  aec.  700a;  Atlantic  Delaine  Co.  v.  James,  94  U. 
S.  214.  In  Ada  County  v.  Gess,  4  Idaho,  611,  43  Pac.  71 
(which  was  an  application  for  an  injunction  to  restrain  the 
payment  of  certain  county  warrants),  the  oouit  holds  that 
there  was  a  complete  and  adequate  remedy  at  law  and  therefore 
equity  could  not  be  invoked:  See,  also,  Morgan  v.  County 
Commrs.  etc.,  4  Idaho,  418,  39  Pac.  1118;  Bogers  v.  Haye8>  3 
Idaho,  697,  32  Pac.  269 ;  Clark  v.  Dayton,  6  Neb.  192. 

In  Farmington  Village  Corp.  v.  Sandy  Biver  Nat.  Bank,  85 
Me.  46,  26  Atl.  966,  the  doctrine  applicable  to  this  case  at  bar 
ie  clearly  stated.  That  was  a  bill  in  equity  praying  for  a  per- 
petual injunction  against  the  defendants,  enjoining  them  from 
negotiating  or  delivering  certain  bonds  issued  by  said  corpora/- 
tion.  It  is  there  held  that  a  court  of  equity,  in  a  proper  case, 
has  full  power  to  order  the  cancellation  of  bonds  or  other  written 
instruments.  But  that  it  is  a  power  which  the  court  in  its  dis- 
cretion will  exercise  with  care,  and  only  in  accordance  with 
what  the  court  believes  to  be  proper  and  right  under  the  circum- 
stances, ^^  and  that  such  power  will  not  be  exercised  where 
the  legal  remedy,  either  affirmative  or  defensive,  would  be 
adequate,  certain  and  complete.  To  the  same  effect  is  Atlantic 
Delaine  Co.  v.  James,  94  U.  S.  207,  and  Town  of  Glastenbury 
V.  McDonald,  44  Vt.  460. 

In  this  case  the  county  need  not  wait  for  the  defendants  to 
sue  on  said  warrants,  but  it  can  force  defendants  to  do  so,  by 
virtue  of  the  provisions  of  section  4928  of  the  Bevised  Statutes, 
which  is  as  follows :  "An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  adverse 
claim  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation.^' 

This  statute  provides  a  complete  and  adequate  remedy  against 
the  delay  of  defendants  in  bringing  suit  upon   said  warrants^ 
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and  may  be  inyoked  on  behalf  of  the  couBty.  In  Buch  suit  any 
legal  defense  which  the  county  has  against  the  payment  of  said 
warrants  may  be  interposed.  Section  4928^  supra,  is  the  same 
as  section  1055  of  the  California  Code  of  Civil  Procedure  and 
is  a  transcript  of  section  527  of  the  old  Practice  Act  of  Cali- 
fornia. 

In  Lewis  ▼.  Tobias,  10  CaL  578,  which  was  a  suit  in  equity  to 
compel  the  surrender  and  cancellation  of  a  promissory  note,  the 
oonrt  held  that  said  section  afforded  an  adequate  remedy.  The 
court  says :  'nf  the  doctrine  contended  for  by  respondent  be  at 
ail  dd)atable  elsewhere,  it  is  more  clear  here,  for  we  have  a 
statute  whereby  a  party  may  force  his  adversary  to  wage  his 
daimsy  or  else  forever  aban^n  them.'^  Again  the  court  says: 
''While  if  we  recognize  the  principle  invoked  by  the  re-, 
spondenty  we  must  necessarily  admit  that  in  every  case  in  which 
the  payor  of  a  note,  or  bond,  or  other  money  security  has  a 
defense  to  it,  though  purely  legal,  we  must  admit  him,  at  his 
pleasure,  into  a  court  of  equity,  deny  the  holder  a  trial  by  jury, 
and  permit  the  payor  to  take  the  place  of  the  actor  in  a  pro- 
ceeding to  test  his  liability.  We  see  no  necessity  for  such  a 
principle,  and  we  think  it  would  produce  only  confusion,  and 
that  it  starts  with  a  denial  of  a  positive  right  of  the  holder. 
If  the  holder  unreasonably  delays  to  sue,  the  payor  may  force 
Mm  to  do  so  under  the  statute.''  The  case  of  Lewis  v.  Tobias  is 
affirmed  in  Smith  v.  Sparrow,  13  Cal.  569,  and  in  Shain  v.  Bel- 
Yin,  79  Cal.  262,  21  Pac.  747. 

*^  The  action  provided  for  by  said  section  4928  is  an  action 
at  law  and  triable  in  the  ordinary  course  of  law,  and  by  jury 
unless  waived:  Taylor  v.  Ford,  92  Cal.  419,  128  Pac.  441.  If 
the  county  has  a  legal  defense  to  the  payment  of  said  warrants, 
by  permitting  it  to  come  into  a  court  of  equity,  the  defendants 
would  be  deprived  of  a  trial  by  jury.  The  defendants  would 
thus  be  deprived  of  a  positive  right  which  the  law  gives  them. 

The  former  decision  in  this  case  is  reversed,  and  the  order 
of  the  trial  court  in  sustaining  the  demurrer  and  the  judgment 
entered  therein  are  sustained. 

Costs  of  this  appeal  awarded  to  respondents. 

Huston  and  Quarles<,  JJ.,  concur. 


The  General  Rule  is  often  laid  down,  though  not  strictly  adhered  to, 
at  least  by  some  courts,  that  equity  will  not  entertain  a  suit  to  can- 
te\  a  writing  when  there  exists  an  adequate  remedy  at  law:  See  Fitz- 
nmurice  v.  Mosier,  116  Ind.  363,  16  N.  E.  175.  19  N.  E.  180,  9  Am. 
8t  Bep.  854,  and  note;  Yannatta  v.  Lindley,  198  111.  40,  92  Am.  St. 
Bep.  270,  64  K.  E.  735. 
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VERMONT  LOAN  AND  TRUST  COMPANY  v.  HOFFMAN. 

[5  Idaho,  376,  49  Pae.  314.] 
OONTSACT,  ¥^611  Valid,  Though  Prohibited  by  Statnte.-— Aj& 

act  prohibited  under  a  penalty  imposed  by  statute,  the  prohibition 
being  for  the  protection  of  the  public  revenue,  and  the  act  bein^ 
neither  malum  in  se  nor  malum  prohibitum,  is  not  void.     (p.  191.) 

LOANDra  MONEY  Without  TaUng  Out  a  Ucense.—If  a  stat- 
ute requires,  under  a  penalty,  that  persons  engaged  in  loaning  money 
shall  pay  a  license  tax,  a  failure  to  comply  with  the  statute  doea 
not  preclude  the  right  to  recover  money  loaned,     (p.  192.) 

U8UBY— Oomponnd  Interest.— Oonpon  Notes  given  for  the  in* 

terest  of  the  principal  debt  which,  by  their  terms,  draw  interest  after 
maturity,  contravene  the  statutes  of  Idaho  forbidding  compound  in- 
terest, and  are  usurious,  and  only  the  principal  can  be  recovered, 
.without  interest'  or  costs,     (p.  194.) 

USUBY. — ^A  Foreign  Corporation  engaged  in  loaning  money  in 
this  state  cannot  avoid  its  usury  laws  simply  by  making  the  evi- 
dences of  indebtedness  payable  in  some  state  where  the  laws  against 
usury  are  less  onerous,     (p.  195.) 

James  E.  Babb,  for  the  appellants. 

A.  E.  Gallagher  and  Forney,  Smith  &  Moore,  for  the  re- 
spondent. 

^®*  QUARLES,  J.  The  plaintiff,  a  foreign  corporatiaa, 
brought  suit  to  foreclose  a  certain  real  estate  mortgage  executed 
by  the  defendants,  Ross  Hoffman  and  his  wife.  Bell  Hoffman^  to 
secure  to  plaintiff  four  promissory  notes  dated  November  1, 
1892,  for  seven  hundred  dollars  each,  payable,  November  1, 
1897,  with  coupon  notes  for  the  annual  interest  on  said  respec- 
tive notes  attached  thereto,  said  coupon  notes  being  by  their 
terms  payable,  each  series,  as  follows,  to  wit:  No.  1,  payable 
January  1,  1893;  No.  2,  January  1,  1894;  No.  3,  January  1, 
1895;  No.  4,  January  1,  1896;  No.  6,  January  1,  1897;  and 
No.  6,  November  1,  1897;  and  each  of  said  coupon  interest  notes, 
by  its  terms,  drawing  interest  from  the  maturity  thereof.  The 
defendants,  Hoffman  and  wife,  answered,  raising  only  one  ques- 
tion, the  answer  alleging  as  follows,  to  wit :  "That  at  all  times 
in  the  complaint  mentioned  the  plaintiff  was  a  corporation  or- 
ganized and  created  as  such  under  the  laws  of  the  territory  of 
Dakota,  for  the  purpose  of  loaning  money  and  other  purposes; 
that  at  all  said  times  said  plaintiff  was  engaged  in  the  occupa- 
tion of  loaning  money  at  interest  in  the  counties  of  Latah  and 
Nez  Perces,  in  the  state  of  Idaho,  and  had  a  known,  and  its 
principal,  place  of  business  in  Idaho  at  Moscow,  in  Latah  county. 
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^'  Idaho;  that  the  consideration  of  the  principal  note  and  morU 
^age  described  in  the  complaint  was  a  loan  of  money  at  inter- 
est; that  said  loan  was  made  by  said  plaintifiF  in  said  Latah 
county,  Idaho,  while  engaged  in  the  business  of  loaning  money 
at  interest  in  said  county,  as  aforesaid ;  that  the  plaintiff  never 
at  any  time  procured  any  license  to  engage  in  the  occupation  of 
loaning  money  at  interest,  either  in  Latah  or  Nez  Perces  county, 
Idaho,  and  never  paid  for  any  license  to  engage  in  any  such  oc- 
cupation in  either  of  said  counties.  By  reason  whereof  plain- 
tiff, in  making  said  loan,  and  taking  said  note  and  mortgage, 
vas  violating  the  laws  of  the  state  of  Idaho,  and  the  same  are 
null  and  void.*'  To  the  said  answer  the  plaintiff  filed  a  general 
demurrer,  which  was  sustained,  and  said  defendants  declined  to 
further  plead,  but  elected  to  stand  on  their  said  answer,  where- 
upon the  oonit  rendered  a  judgment  and  decree  of  foreclosure  in 
favor  of  I'LLiLi.':  Cc:  C.z  zr-  cf  1!  rco  t\-:-'n(l  four  hnn^lrod 
and  ninety-one  dollars  and  eighteen  cents  and  the  ordinary  costs 
of  the  action  in  the  gum  of  seventeen  dollars  and  nintey-five 
cents.  The  plaintiff,  in  the  complaint,  alleged  that  the  defend- 
ants had  paid  all  of  said  coupon  interest  notes  numbered  Nos. 
1  and  2,  but  had  failed  and  refused  to  pay  the  other  coupon  in- 
terest notes,  and  had  refused  and  failed  to  pay  said  principal 
notes.  It  will  thus  be  seen  that  the  defendants  had  paid  in  in- 
terest the  sum  of  three  hundred  and  sixty-four  dollars  on  said 
indebtedness.  The  demurrer  to  said  answer  admitted  the  facts 
pleaded  in  the  answer,  and  those  facts  are  to  be  regarded  by 
this  court  as  established. 

The  first  question  that  arises  is  this:  Was  the  transaction 
void,  or  is  the  plaintiff  precluded  from  recovering  on  said  con- 
tract by  reason  of  its  failure  to  procure  a  license  to  do  tlie 
business  of  loaning  money?  Section  1636  of  the  Revised  Stat- 
Tites  provides:  "A  licence  must  be  procured  immediately  before 
the  commencement  of  any  business  or  occupation  liable  to  a 
license  tax  from  tax  collector  of  the  county  where  the  applicant 
desires  to  transact  the  same,  which  license  authorizes  the  party 
obtaining  the  same  in  his  town,  city,  or  particular  locality  in 

*h6 county   to  transact   the   business  described   in  such 

license.^'  Section  1644  of  the  Revised  Statutes  requires  "per- 
sons, associations,  or  corporations  engaged  in  the  occupation  of 
banking,  loaning  money  at  interest,''  etc.,  to  pay  a  license  tax, 
the  amount  of  such  tax  varying  according  to  the  classification 
enumerated  in  said  section.     Section  6893  of  the  •**  Revised 
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StatutoB  is  in  the  following  language  to  wit:  "Every  person 
WHO  commeuccB  or  carries  on  any  business,  trade,  or  profesaioi^ 
or  calling  for  the  transaction  or  carrying  on  of  which  a  license 
is  required  by  any  law  of  this  territory  (state),  without  taking 
out  or  procuring  the  license  prescribed  by  such  law,  is  guilty  of 
a  misdemeanor.'^  The  appellants  contend  that  under  the  stat- 
utes^ supra,  the  consideration  for  the  notes  and  mortgage  in 
cjuistion  was  illegal;  that  the  respondent  was  prohibited  from 
dodng  such  business;  that  the  contract  of  the  parties  was  made 
in  violation  of  law,  and  therefore  void ;  that  owing  to  the  illegal- 
ity of  the  consideration  of  said  contract,  the  same  having  been 
made  in  violation  of  law,  the  court  could  grant  no  relief  to  the- 
respondent.  Counsel  for  appellants  has  spent  much  time  iii 
research,  and  has  cited  many  authorities  in  support  of  his  posi- 
tion. The  general  rule,  as  urc^ed  by  appellants,  that  a  contract 
fo.iiK^  (1  on  an  act  forbidden  by  a  statute  under  a  penalty  is  void,, 
although  it  be  not  expressly  d«eclared  to  be  so,  is  correct,  and 
well  established  by  authority.  But  in  applying  the  rule  many 
courts  ^ave  excepted  from  its  operation  one  class  of  cases,  viz.,. 
when  the  statutory  prohibition  is  found  in  a  statute  enacted  for 
the  purpose  of  raising  revenue  or  the  regulation  of  traffic  or 
business,  when,  unless  it  is  manifestly  the  intention  of  the  stat- 
ute to  make  the  contract  void,  the  court  will  treat  the  contract 
as  valid.  Mr.  Sutherland,  in  his  admirable  work  on  Statutory 
Construction,  at  section  366,  in  treating  the  question  under  con- 
sideration, very  apUy  says :  "When  a  statute  is  for  revenue  pur- 
poses, or  is  a  regulation  of  a  traffic  or  business,  and  not  to  pro- 
liibit  it  altogether,  whether  a  contract  which  violates  the  statute 
shall  be  treated  as  wholly  void  will  depend  on  the  intention  ex- 
pressed in  the  particular  statute.  Unless  the  contrary  intention 
is  manifest,  the  contract  will  be  valid.'*  And  in  support  of  the 
rule  Mr.  Sutherland,  in  a  footnote,  cites  many  authorities 
among  the  following  which  support  the  text,  as  we  have  seen  by 
a  careful  examination  of  the  cases,  to  wit :  Harris  v.  Bunnels,  1^ 
How.  79 ;  Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538 ;  Nie- 
meyer  v.  :Wright,  75  Va.  239,  40  Am.  Eep.  720 ;  Johnson  V. 
Hudson,  11  East,  180;  Brown  v.  Duncan,  10  Bam.  &  C.  93; 
Parton  v.  Hervey,  1  Gray,  119;  Bly  v.  Second  Nat.  Bank,  7^ 
Pa.  St.  453;  Pangbom  v.  Westlake,  36  Iowa,  546;  Bemis  v. 
Becker,  1  Kan.  226;  Lindsey  v.  Rutherford,  ^^®*  17  B.  Mon. 
245;  Strong  v.  Darling,  9  Ohio,  201;  Watraus  v.  Blair,  32  Iowa,. 
58 ;  Foster  v.  Railway  Co.,  13  Com.  B.  200 ;  O'Hare  v.  Second 
Nat.  Bank,  77  Pa.  St  96;  Vining  v.  Bricker,  14  Ohio  St  33L 
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The  follawing  are  oilier    authorities  supporting   the  rule  laid 
oown  by  Mr.  Sutiierland,  cited  above,  which  we  have  examined, 
to  wit:  Fackler  v.  Ford,  24  How.  322;  Mandlebaum  v.  Orego- 
vich,  17  ;5sev.  87,  45  Am.  Rep.  433,  28  Tac.  121;  La  France 
Tire  Engine  Co.  v.  Town  of  Mt.  Vernon,  9  Waeh.  142,  43  Am. 
St.  Hep.  827,  37  Pac.  287,  38  Pac.  80;  I^med  v.  Andrews,  106 
Mass.  435,  8  Am.  Pep.  346 ;  Bowditch  v.  Xew  England  etc.  Ina. 
Co.,  141  Mass.  292,  55  Am.  Rep.  474,  4  N.  E.  798 ;  Dearborn 
Foundry  Co.  v.  Augustine,  5  Wash.  67,  31  Pac  327;  Ediaon 
General  Electric  Co.  v.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370, 
40  Am.  St.  Kep.  910,  36  Pac.  260;  Pacific  Trust  Co.  v.  Dorsey, 
^2  Cal.  55,  12  Pac.  49;  Pacific  Trust  Co.  v.  Dorsey  (Cal.),  13 
Pac.  148 ;  National  Bank  v.  Matthews,  98  U.  S.  621 ;  Waahbum 
Mill  Co.  ▼.  Bartlett,  3  X.  Dak.  138,  54  N.  W.  644;  Wright  t. 
Lee,  2  S.  Dak.  696,  61  N.  W.  706;  Toledo  etc.  Lumber  Co.  t. 
Thomas,  33  W.  Va.  566,  25  Am.  St.  Rep.  926,  11  S.  E.  37; 
DiUon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep.  146;  Pennypacker 
V.  Capital  Ins.  Co.,  80  Iowa,  56,  20  Am.  St.  Rep.  396,  46  N.  W. 
408 ;  Ruckman  v.  Bergholz,  37  N.  J.  L.  437 ;  Coming  v.  Abbott, 
54  X.  H.  469 ;  Aiken  v.  BlaisdeU,  41  Vt.  655 ;  State  Mut.  Fire 
Ins.  Assn.  v.  Brinkley  Stave  etc.  Co.,  61  Ark.  1, 64  Am.  St  Rep. 
191,  31  S.  W.  157;  Rahter  v.  First  Nat.  Bank,  29  Pa.  St  393; 
ITnion  Mut.  Life  Ins.  Co.  v.  McMillen,  24  Ohio  St.  67 ;  De  Mers 
V.  Daniels,  39  Minn.  168,  39  N.  W.  98 ;  Walter  A.  Wood  etc  Co. 
V.  CaldweU,  64  Ind.  270,  23  Am.  Rep.  641 ;  United  States  v. 
Martin,  94  TJ.  S.  400.    In  Lindsey  v.  Rutherford,  17  B.  Mon. 
245,  the  court  said :  "The  dealing  in  bills  of  exchange,  in  view 
of  the  statute,  is  neither  malum  in  se  nor  malum  prohibitum. 
Contracts  for  their  sale  and  purchase  are  not  prohil^ted  by  the 
statute.    They  are  neither  evil  in  themselves  nor  evil  because 
forbidden  by  the  statute.    The  statute  strikes  no  blow  at  the 
liusiness  itself,  but  simply  declares  upon  this  subject  that,  'if 
any  person  shall  carry  on,  conduct,  or  engage,  directly  or  in- 
directly, in  the  business  of  a  broker  or  exchange  dealer,  by  the 
purchase  of  bills  of  exchange,  etc.,  without  a  license  besides  the 
isix  imposed,  he  shall  forfeit  and  pay  to  the  commonwealth  one 
thousand  dollars.'    The  business  may  be  carried  on.    The  busi- 
ness itself  is  not  prohibited.    It  is  lawful  to  deal  in  bills  *^* 
of  exchange.    But,  if  carried  on  without  a  license,  the  person 
doing  so  shall  forfeit  and  pay  to  the  commonwealth  one  thou- 
€and  dollars.     We  conclude,  therefore,  that  our  statute  in  this 
regard   is   essentially   a   revenue  measure,   designed  to   raise 
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iCT^me  from  a  business  esteooDed  by  fhe  legislature  as  very  pro- 
fiUUe»  and  anthorizixig  the  requisition  of  a  tax  from  him  who 
thinks   proper  to  engage  in  the  business.^'    In   Fangbom  ▼. 
Westlake,  36  Iowa»   M6,  the  court  said:  '^e  are^   therefore, 
brooi^t  to  the  true  test,  which  is  that  while,  as  a  general  rule, 
a  penalty  implies  a  prohibition,  yet  the  courts  will  always  look  to 
the  language  of  &e  statute,  the  subject  matter  of  it,  the  wrong 
or  evil  which  it  seeks  to  remedy  or  prevent,  and  the  purpose 
sought  to  be  accomplished  in  its  enactment;  and  if  from  all 
these  it  is  manifest  tiiat  it  was  not  intended  to  imply  a  prohibi- 
uon»  or  to  renda  the  prohibited  act  void,  the   courts  will  so 
hold,  and  oanstrue  the  statute  accordingly/'    A  statute  in  Cali- 
fornia made  eight  hours  a  lepl  day's  work  on  public  works^  and 
required  a  stipulation  to  that  effect  to  be  incorporated  in  all 
contracts  for  public  woik.    The  supreme  court  of  that  state 
(Baboock  t.  Goodrich,  47  CaL  488 — ^where  such  stipulation  had 
been,  in  Tiolaticn  of  the  statute,  omitted)    held  the  contract 
Talid,  and,  among  other  things,  said:  'It  is  not  made  a  conse- 
quence of  an  omission  to  inseit  this  stipulation  that  the  con- 
tract shall  be  Yoid,  and  the  omission,  therefore,  does  not  operate 
a  forfeiture  of  the  rights  of  the  parties  under  the  contract.    If 
a  county  shall  ccmtract  directly  with  the  laborer,  it  will  not  be 
contended  that  the  former  may  refuse  to  pay  the  latter  his  hire 
because  he  had  worked  too  many  hours,  or  had  not,  by  express 
stipulation,   limited  the  time  which  should  constitute  a  day's 
work.    The  law  was  passed  for  the  protection  of  the  laborer. 
An  officer  of  the  county  cannot  refuse  to  carry  out  a  contract  be- 
cause of  an  omission  whidi  renders  the  contract  more  favorable 
to  the  county.**    And  in  United  States  v.  Martin,  94  TJ.  S.  400,. 
the  supreme  court  of  the  United  States  said,  in  a  case  similar 
to  the  one  in  California:  '^e  regard  the  statute  chiefly  as  in 
the  nature  of  a  direction  from  a  principal  to  his  agent  that 
eight  hours  is  deemed  to  be  a  proper  length  of  time  for  a  day's 
labor,  and  that  his  contract  shall  be  based  upon  that  theory.     It 
is  a  matter  between  the  principal   and  his  agent,   in  which  a 
third  ^^^  party  has  no  interest  ....  We  are  of  the  opinion, 
therefore,  that  contracts  fixing  or  giving  a  different  length  of 
time  as  the  day*s  woik  are  legal,  and  binding  on  the  parties  mak- 
ing them.**    In  Lamed  v.  Andrews,  106  Mass.  437,  8  Am.  Sep. 
346,  the  court  said:  ^^It  is  to  be  obseryed  that  the  act  does  not 
expressly  declare  that  sales  by  a  wholesale  dealer  who  neglects 
to  pay  the  tax  shall  be  illegal.    The  tax  in  not  laid  upon  each 
sale,  but  upon  the  business  or  calling.    The  illegality  does  not 
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attach  to  the  sale,  bnt  ooosifltfi  in  not  pa}ing  the  tax  imposed 

iqKHi  the  businees These  and  otiier  considerations  lead 

hb  to  the  conclnaon  that  it  was  not  the  intention  of  Congress 
to  prohibit  and  make  unlawful  each  sale  made  by  a  wholesale 
dealer  who  neglects  to  pay  his  tax.  The  object  of  the  tax  was 
to  provide  internal  reyenne  to  sapport  the  government^  and  not 
to  r^olaie  domestic  trade  in  the  states.  It  imposes  a  tax  npon 
vfaoleeale  dealers,  and  provides  a  penalty  if  they  neglect  to  pay 
rach  tax.  We  Hunk  this  was  designed  to  opei«te  npon  the  per- 
60U,  and  not  np<m  the  business.  If  Congress  had  intended  to 
subject  the  dealer  neglecting  to  pay  his  tax  to  the  additional 
liability  of  having  all  his  sales  rendered  illegal^  we  think  they 
voold  have  so  declared  in  unequivocal  terms.''  The  same  line 
of  raaaoning  was  adopted  by  Judge  Hawley  in  Mandlebaum  t. 
Gregovich,  17  Nev.  87,  45  Am.  Rep.  433,  28  Pac.  121. 

From  a  careful  study  of  all  of  the  authorities,  we  think  that 
the  better  daas  of  authorities  and  the  better  reasoning  leads  to 
the  conduaaQ  lliat,  where  the  prohibition  is  implied  from  a 
penslty  imposed^  as  in  the  case  at  bar,  the  prcAibition   being 
for  the  protection  of  the  public  reyenue,  and  no  declarati<m  in 
the  statute  making  the  prohibited  act  Toid,  the  doing  of  such 
set  is  not   illegal.    There   is  nothing  in  our   statutes   which 
makes  it  unlawful  to  loan  money  at  interest.    There  is  nothing 
in  our  statoieB  whidi  says  that  it  is  unlawful  to  follow  the  busi* 
nev  of  loaning  money  at  interest.    Such  business  is  not  malum 
in  se,  nor  is  it  malum  prohibitum.    Anyone  may  conduct  the 
business,  bnt,  under  our  statute,  if  he  does  so,  he  must  obtain 
the  license;  and  if  he  carries  on  such  business  i^ithout  paying 
the  lioenae  tax  and  obtaming  the  license,  he  is  guilty  of  a  mis- 
demeanor.    The  offense  consists,  not  in  doing  the  business,  for 
that  18  not  prohibited,  but  in  failing  to  pay  the  license  tax. 
The  statute  was  passed,  not  to  protect  the  public,  not  to  '^^ 
protect  the  borrower,  nor  to  prevent  the  loaning  of  money  at 
iixterest,  bnt  for  the  purpose  of  raising  the  revenue  to  be  de* 
lived  from  the  liceoBe  taxes  to  be  collected  from  those  persons 
who  should  engage  in  the  business  of  loaning  money  at  interest. 
Section  6983  of  our  statutes,  supra,  wss  enacted  to  protect  the 
public  revenue,  not  for  the  purpose  of  making  void  any  con- 
tract made  in  viollddon  of  it.    Take  the  case  at  bar.    The  re- 
spondait  loaned  two  thousand  eight  hundred  dollars  to  the  ap» 
pellanta    The  respondent  was  doing  the  business   of  loaning 
money   at  interest,   in  violation   of  law,   without   the  license* 
This  was  a  fraud  upon  the  public  revenue,  but  was  no  injury  to 
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the  appellants.  For  such  f-ailure  the  legislature  has  said  to 
spondent:  'TTou  are  guilty  of  a  misdemeanor.  The  assessor 
and  collector  m-ay  direct  suit  against  you^  and  recover  the  license 
tax  imposed  by  statute,  together  with  twenty  dollars  damages.** 
But  the  legislature  has  not  further  said  that  "you  shall  not  re- 
cover back  any  money  wliich  you  may  loan  at  interest  before 
paying  such  license  tax"  It  is  the  duty  of  the  court  to  con- 
strue all  of  our  statutes  which  relate  to  the  subject  in  question 
in  pari  materia,  and  ascertain  what  the  intention  of  the  legisla- 
ture was  as  to  the  validity  of  the  contract  in  question.  A  care- 
ful consideration  of  the  said  statutes,  of  the  subject  matter  and 
object  to  be  obtained,  convinces  us  that  it  was  not  the  intention 
of  the  legislature  that  a  violation  of  section  6983,  supra,  should 
be  attended  with  any  penalty  other  than  those  prescribed  by  the 
fii^itutes.  If  the  act  of  loaning  money  at  interest  was  injurious 
to  morals  or  good  society,  or  prohibited  by  law,  we  oould  not 
come  to  this  conclusion.  The  legislature  may,  within  the  limits 
of  the  constitution,  prescribe  traffic  regulations^  and  may  impose 
upon  a  business  a  tax,  and  require  persons  intending  to  engage 
in  such  business  to  obtain,  before  doing  so,  a  license;  and  we 
ihink  the  legislature  might  go  one  step  further,  and  say  that 
whoever  should  engage  in  any  business  upon  which  a  license  tax 
is  imposed  without  first  paying  such  license  tax,  should  not  only 
be  fined  and  imprisonied,  one  or  both,  but  that  such  person 
should  not  recover  upon  any  contract  made  by  him  while  en- 
gaged in  such  business  without  a  license.  But  the  legislature 
has  not  done  so,  nor  has  it  shown  any  intention  to  attend  such 
forfeiture  upon  a  person  violating  the  statute.  Having  specifi^ed 
the  penalty  for  a  violation  of  the  statute,  and  further  provided 
for  ***®  the  collection  of  the  license  tax  with  damages,  we  are 
authorized  to  and  do  conclude  that  the  legislature  did  not  in- 
tend that  any  further  punishment  should  be  inflicted.  This 
<onclu6ion  is  strengthened  by  the  well-known  principle  that  for- 
feitures are  not  favored  in  law;  nor  does  this  court  favor  the 
idea  of  giving  one^s  goods  to  another  without  compensation.  Wo 
chink  that  the  respondent  clearly  has  the  right  to  recover  back 
the  money  which  it  loaned  to  the  appellants. 

But  another  serious  question  arises  in  this  case,  which  we  will 
now  consider.  The  interest  coupon  notes  attached  to  each  of 
the  four  principal  notes,  and  numbered  from  1  to  6  in  the 
respective  series,  by  their  terms  draw  interest  from  their  matur- 
ity. Section  1264-1266  of  the  Bevised  Statutes  of  Idaho  are  as 
follows : 
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^Sec.  1264.  Parties  may  agree  in  writing  for  the  pajmeot 
of  any  rate  of  interest  on  money  due  or  to  become  due  on  any 
eontracty  not  to  exceed  the  sum  of  one  and  one-half  per  cent 
per  month ;  any  judgment  rendered  on  such  contract  bears  in- 
terest at  the  rate  of  ten  per  cent  per  annum  until  satisfied. 

''Sec  1265.  Compound  interest  is  not  allowed,  but  a  debtor 
may  agree  in  writing  to  pay  interest  upon  interest  oyerdne  at 
die  date  of  snch  agreement. 

''Sec  1266.  If  it  is  ascertained  in  any  suit  brought  on  any 
contract  that  a  rate  of  interest  has  been  contracfced  for  greater 
than  is  authorized  by  this  chapter^  either  directly  or  indirectly, 
in  money  or  in  property,  such  contract  worios  a  forfeiture  of 
ten  oen±s  on  the  hundred  by  the  year,  and  at  that  rate  upon 
the  amoTuit  of  such  contract,  to  the  school  fund  of  the  county 
in  which  the  suit  is  brought  and  the  plaintiff  mtist  have  judg- 
ment for  the  principal  sum  less  all  payments  of  principal  or 
interest  theretofore  made  and  without  interest  or  cost  The 
court  must  render  judgment  in  said  action  for  ten  per  cent  per 
aimiun  npon  the  entire  principal  iu  said  contract,  against  the 
defendant  in  favor  of  the  state  for  the  use  of  the  school  fund  of 
the  connfty,  whether  the  unlawful  interest  is  contested  or  not; 
and  in  no  case  where  unlawful  interest  is  contracted  for  must 
the  plaintiff  have  judgment  for  more  than  the  principal  sum 
leas  the  payments  already  made,  whether  the  unlawful  interest 
be  incorporated  with  the  principal  sum  or  not.  But  ^^^  no  in- 
dorsee in  due  course  of  n^otiable  paper  is  affected  by  any 
usury  exacted  by  any  former  holder  of  such  paper  unless  he  has 
actual  notice  of  the  usury  previous  to  his  purchase;  but  in  no 
snch  case  the  judgment  above  provided  in  favor  of  the  school 
fund  must  be  entered  against  the  drawer  or  maker,  if  a  party 
to  the  action,  and  he  may  recover  back  the  usury  paid  from  the 
party  who  received  the  same.*' 

Section  1265,  supra,  limits  the  right  of  the  parties  to  con- 
tract tinder  section  1264,  supra,  and  forbids  the  agreeing  to 
pay  compound  interest,  except  in  one  case  only,  to  wit,  when 
interest  is  past  dne,  a  party  may,  in  writing,  agree  to  pay  in- 
terest on  such  overdue  interest.  The  appellants  contend  that 
the  judgment  in  this  case,  which  ga^e  to  respondent  the  amount 
€f  the  principal  nobes^  the  amount  of  the  unpaid  interest  cou- 
pon notes,  with  interest  on  the  latter,  was  erroneous,  and  that 
the  respondent  is  not  entitled  to  recover  on  said  mortgage  in- 
debtedness anything  more  than  the  original  principal  less  all 
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paymemtfl  heretofore  made  in  principal  or  interert,  and  we  agree 
with  the  appellant  in  this  particular.    We  are  aware  that  the 
supreme  court  of  the  United  States^  in  Pana  v.  Bowler,  107  U. 
S.  529,  2  Sup.  Ct  Rep.  704,  and  in  other  cases,  has  held  that 
the  interest  coupons  of  municipal  bonds  draw  interest  after  ma- 
turity according  to  the  law  of  the  place  where  such  coupons  are, 
by  their  terms,  payable.    In  Wisconsin  it  was  repeatedly  held 
that  where,  by  the  terms  of  an  instrument,  interest  became  due 
at  certain  specified  times,  compound  interest  was  allowable  upon 
each  installment  of  interest  after  the  maturity  of  such  install- 
ment   And  in  Texas  it  was  held  in  Lewis  v.  Paschal,  37  Tex. 
315,  that  compound  interest  was  allowable.    In  the  latter  case 
the  rule  was  justified  on.  the  ground  that  it  was  not  prohibited 
by  the  statutes  of  Texas.    We  apprehend  that  it  will  not  be 
questioned  but  that  the  legislature  can  regulate  the  matter  of 
interest,  and  may  prohibit  altogether  compound  interest     It  is 
no  answer  to  the  statute  in  Ihe  case  at  bar  to  say  that  the  com- 
pound interest  provided  for  in  the  coupon  notes  when  added 
to  the  simple  interest  falls  below  the  legal  and  contractual  rates 
provided  by  our  statutes.     When  no  rate  is  agreed  upon,  our 
Ftatutes  fix  the  rate,  and  at  the  time  the  contract  in*  question 
was  made,  the  legal  rate  was  ten  ®^  per  cent,  and  where  Hie 
parties  were  not  satisfied  with  this  rate  they  could,  by  agreement 
in  writing,  fix  any  rate  desired  with  these  restrictions.    They 
could  not  agree  upon  a  rate  higher  tiian  one  and  one-half  per 
cent  per  month,  or  provide  in  advance  for  compound  interest 
The  coupon  notes  in  question  were  usurious,  providing  as  they 
(lid  for  interest  upon  interest  which  was  not  overdue  at  the 
time  they  were  made.     It  appears  from  the  allegations  of  the 
complaint  that  the  coupon  notes  Nos.  1  and  2  of  each  of  the 
series,  amounting  in  all,  as  we  gather  it  from  the  complaint,  to 
the  sum  of  three  hundred  and  sixty-four  dollars,  were  paid  by 
appellants  before  this  action  was  commenced.    The  respondent 
cannot  be  entitled  under  the  statutes,  supra,  to  judgment  for 
more  than  the  principal  sum  loaned  by  it  to  the  appellants,  leas 
said  interest  payments,  and  without  interest  or  costs,  and  to  this 
extent  only  its  mortgage  security  is  good.    The  interest  being 
forfeited  under  the  statutes,  supra,  and  the  principal  ddl>t  not 
due  by  the  terms  of  the  contract,  no  interest  being  past  due,  and 
the  principal  not  yet  due,  the  query  suggests  itself,  Was  not 
this  suit  prematurely  brought?    And  an  afltonative  answer  also 
suggests  itself.    Probably  the  appellants  waive  such  question  if 
they  fail  to  raise  it    It  is  the  duty  of  the  trial  oourts  to 
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tiiai  the  piOYisioiDB  of  seotion  1266,  snpra^  are  carried  out,  and 
to  infliot  the  penalty  therein  provided,  withoot  suggestion  so  to 
do  from  any  sonroe.  The  judgment  is  reversed,  and  tiie  canae 
rananded  for  further  proceeding  consistent  with  thia  opinion. 
Costs  of  appeal  awarded  to  appellants.    Beveraed  and  remanded* 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 

OK  RBHSABIKO. 

HUSTON,  J.  We  have  had  occasion  heretofore  to  say  that 
&e  proposition  that  the  court  in  its  consideration  of  a  case 
has  not  been  limited  "to  the  briefs  or  oral  arguments  in  the 
case,  will  not  be  considered  as  a  ground  for  rehearing.  We  ai« 
permitted,  whenever  we  deem  further  argument,  either  written 
or  oral,  essential  to  the  proper  presentation  of  any  question,  to 
call  for  it;  but  this  does  not  involve  or  include  the  right  of 
counad,  whenever  they  think  they  have  not  said  enough,  to 
insist  upon  a  rehearing.  Although  somewhat  lengthy,  we  have, 
'^  in  view  of  the  importance  of  the  case,  and  the  fact  thai  the 
qacstioDB  involved  are  new  in  this  jurisdiction,  given  the  peti- 
tion in  this  case  a  more  than  ordinary  consideration.  We  find 
but  two  questions  or  contentions  presented  by  the  petition.  The 
first  is  as  to  the  interest  coupons^  and  it  is  contended  that  tfaey 
do  not  come  within  the  prohibition  of  our  statute.  We  cannot 
leoogniae  the  contention  of  petitioner  in  this  regard.  The  stat- 
ute is  plain  and  unequivocal,  and  to  permit  its  evasion  tlu;ough 
sndi  a  flimsy  pretext  as  that  presented  in  the  petition  in  this 
ease  would  be  inexcusable  at  least  Counsel  cite  many  author- 
ities which  he  claims  are  definitive  of  what  usury  is.  It  is  only 
neoeasary,  in  answer  to  them  all,  to  say  that  what  is  usury 
within  any  state  or  jurisdiction  is  what  the  law  of  such  state 
or  jurisdiction  declares  to  be  such,  and  the  courts  thereof,  in 
the  administration  of  the  law,  must  be  governed  thereby.  The 
other  contention  of  petitioner,  that  the  notes  which  the  mort- 
gage sought  to  be  foreclosed  in  this  case  were  given  to  secure 
were  made  payable  in  the  state  of  Vermont,  and  that,  there- 
fore, the  contract  must  be  construed  by  the  laws  of  that  state, 
is  not  only  utterly  untenable^  but  not  one  single  authority  of 
the  multitude  cited  by  counsel  in  his  petition  supports  the  con- 
tention. The  proposition  simply  states  this:  A  foreign  cor- 
poration, having  a  resident  agent  in  this  state,  engaged  in  the 
bnsioess  of  loaning  money  upon  interest,  may  avoid  the  laws 
of  this  state  in  regard  to  such  business^  and  especially  in  regard 
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to  JI0OTJ,  by  simply  making  the  evideaoces  of  indd)tedaes8  pay- 
able in  some  other  etate,  where  the  laws  against  nsaiy  are  loe 
onerous.  The  monstrosity  of  the  proposition  is  too  apparooot 
to  require  oomment,  and  in  suppoit  of  it  we  hsive  cited  to  ua 
the  following  anthorities:  ''A  bill  of  exchange  may  even  be 
drawn  in  another  state  to  take  advantage  of  a  higher  local  rate 
of  interest^  and  be  governed  by  the  law  of  such  state;  bnt,  if 
a  note  is  void  for  usury  wher  made^  it  will  be  void  everywhejre, 
although  it  may  have  been  made  payable  elsewhere  aa  a  cover 
for  the  usury'^:  1  Bandolph  on  Commercial  Paper,  sec.  28. 
Again:  '^Of  course,  the  note  being  payable  at  the  residence  of 
the  payee,  aud  having  been  delivered  there  for  goods  sold  therc, 
must  be  deemed  and  taken  to  be  a  West  Virginia  contract^': 
Tenant  v.  Tenant,  110  Pa.  St  478,  1  Atl.  632.  Again:  "The 
^^^^  notes  were  made  and  payable  in  this  state,  and  in  deter- 
mining their  validity  and  effect  they  must  be  regarded  as  New 
Hampshire  contracts.'^  In  Shoe  and  Leather  Nat.  Bank  ▼. 
Wood,  142  Mass.  563,  8  N.  E.  753,  the  note  was  executed  in 
Kentucky,  and  made  payable  in  Kentucky.  The  court  said: 
*^Under  our  decision,  these  various  circumstances  determine  the 
place  where  the  contract  was  executed,  and  where  it  was  to  be 
consummated.  It  was  clearly  a  Kentucky  contract,  and  is  to 
be  governed  by  the  laws  of  that  commonwealth.**  Without  a 
single  exception,  the  authorities  cited  in  the  petition  are  to  this 
effect,  and  are  all  cases  arising  upon  commercial  paper  and  in 
transitory  actions,  and  how  they  can  be  said  to  uphold  tiie  con- 
tention that  a  corporation  in  the  state  of  Vermont  can  loan 
money  upon  mortgages  upon  land  situated  in  Idaho,  by  and 
through  an  agent,  necessarily  a  resident  of  Idaho,  the  debtor 
being  a  resident  of  Idaho,  and  the  contract  made  in  Idaho,  and 
may,  in  attempting  to  enforce  a  claim  only  enforceable  in  Idaho, 
insist  that  the  laws  of  Vermont  shall  be  the  rule  of  construction 
of  such  contract,  when  the  corporation  is  organized  in  the  state 
of  North  Dakota,  simply  because,  for  the  palpable  purpose  of 
evading  the  usury  laws  of  Idaho,  the  notes  were  in  terms  made 
payable  in  Vermont,  is  a  proposition  we  cannot  entertain.  ThiB 
being  purely  an  action  in  rem,  and  the  enforcement  of  the  claim 
being  only  maintainable  in  Idaho,  how  can  it  be  contended  thai 
the  intention  of  the  parties  was  that  the  laws  of  Vermont  should 
obtain  in  the  construction  of  the  contract?  The  matter  of  usury 
is  peculiarly  statutory.  It  has  no  recognition  in  the  common 
law,  and  the  legislation  in  regard  to  it  in  the  various  statea  of 
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the  TJmoia  has  been  aa  diveraified  as  the  erer-conflictiiig  intereafai 
of  greed  on  the  one  hand>  poverty  on  the  other,  hare  been  d(mu« 
nant  As  to  Che  policy  of  nanry  laws  in  the  abstnct,  it  ia  not 
oar  proTinoe  to  diacTtaa  that  anbject.  We  are  aimply  called  upon 
to  adminiflter  the  law  as  we  find  it  It  is  no  part  ci  the  duty  of 
ihe  coort  to  make  law  by  coDetruction  to  suit  a  given  caae,  or 
serve  a  persisteDi  contention,  backed  thou j^  it  may  be  by  what- 
ever influence  predicated  npcm  an  assnmedl  policy*  Judge-made 
kw  is  becoming  daily  more  obnozions  to  deserved  criticism,  and 
is  pernicious  in  its  tendency,  ae  being  destmctive  of  ihe  elemeo- 
cary  principles  of  onr  govemmeuL 

^^^  The  very  able  and  energetic  efforts  of  counsel  to  do  away 
with  the  plain  and  unambiguous  provisions  of  the  statute  can- 
not avaiL     We  have  examined  the  statutes  of,  we  think,  all  of 
the  states  upon  the  subject  of  usury  and  ii^eresL    We  find 
but  one  state  in  which  a  similar  statute  to  that  of  Idaho  exists, 
and  that  is  the  state  of  Minnesota.    Our  statute  would  seem 
to  have  been  taken  almost  literally  from  that  of  Minnesota,  and 
we  have  been  unable  to  find  any  decision  from  the  supreme  court 
of  that  state  recognizing  the  construction  contended  for  by  the 
respondent    The  rule  of  the  statute  is  not  novel    In  Van  Ben- 
scbooten  v.  Lawson,  6  Johns.  Ch.  313,  10  Am.  Dec.  333,  Chan- 
cellor Kent  lays  it  down  as  a  principle  of  equity  that  ''cmn- 
pound  interest  is  not  allowed,  unless  on  a  special  agreement 
in  writing  after  Hie  lawful  interest  haa  become  due,"  and  the 
leanxed  chancellor  declines  it  to  be  a  'Srell-settled  rule,''  citing 
Lord  Manners^  1  Ball  &  B.  430;  Lord  Hardwicke  in  Thorn- 
hill  V.  Evans,  2  Atk.  330,  note  1 ;  and  tiiis  principle  has  been 
recognized  and  maintained  by  various  decisions  of  the  court  of 
last  resort  in  New  York :  Mowry  v.  Bishop,  5  Paige,  98 ;  Young 
V.  Hill,  67  N.  Y.  162,  23  Am.  Rep.  99,  and  cases  there  cited. 
Our  statute  is  but  the  recognition  and  embodiment  of  that  prin- 
ciple and  for  the  courts  to  attempt  to  abnegate  or  abrogate  it 
by  construction  would  be  an  assumption  as  wicked  as  unwarrant- 
able. 

OounflePs  coDteotion  that  the  several  sections  of  a  statute  re- 
lating to  one  subject  should  be  construed  separately,  and  xkot 
in  pari  materia,  not  only  is  sot  supported  by  any  authority, 
but  is  in  conflict  with  ihe  elementary  rules  of  statutory  oon- 
struation.  Section  1265  of  the  Bevised  Statutes  declares  in 
words,  ''Compound  interest  is  not  allowed.,  but  a  debtor  may 
agree  in  writing  to  pay  interest  upon  interest  overdue  at  the 
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date  of  such  agreement.'^  By  section  1266  of  tiie  Sevised  Stat« 
utes^  whenever  it  appears  that  unlawful  interest  has  been  con- 
tracted for^  'Whether  the  unlawful  interest  is  contested  or  ujot,'^ 
it  is  provided  that  ''in  no  case  where  unlawful  interest  is  con- 
tracted for  must  the  plaintiff  have  judgment  for  more  than  the 
principal  sum  less  the  payments  already  made^  whether  the  un- 
lawful interest  be  incorporated  with  the  principal  sum  or  not.'* 
The  contention  of  counsel  that  we  should  ignore  the  universallj 
^^  recognized  rules  of  construction  for  the  purpose  of  evading 
the  plain^  unambiguous  provisions  of  the  statute  has  all  the  per- 
sistency of  Baflsanio's  plea  without  the  merit  arising  from  the 
circumstances* 

Since  the  filing  of  petition  for  a  rehearing,  appellant  has  ap- 
plied for  a  restitution  of  premises  under  the  provisions  of  sec- 
tion 4825  of  the  Bevised  Statutes.  The  appellant  la  entitled 
to  restitution,  and  the  district  court  is  directed  to  issue  an  order 
to  that  effect,  it  appearing  from  the  record  that  the  premises 
have  been  sold  under  the  decree  of  the  district  court,  and  have 
been  purchased  by  plaintiff.    Behearing  denied. 

Sullivan,  C.  J.,  and  Qnarles,  J.,  concur. 


U9ury,-~A,  loan  by  a  foreign  corporation  to  a  eitizen  of  this  stat« 
ia  solvable  by  its  laws,  notwithstanding  the  loan  is  stipulated  to  be 

Said  at  the  domicile  of  the  corporation,  when  such  stipulation  is 
esigned  to  evade  the  usury  laws  of  this  state:  Pacific  States  Sav.  etc. 
Co.  V.  HiU,  40  Or.  280,  91  Am.  St.'Eep.  477,  67  Pac.  103.  Consult,  in 
this  connection,  People's  Bldg.  etc.  Assn.  v.  Berlin,  201  Pa.  St.  1,  50 
Atl.  308,  88  Am.  St.  Bep.  764,  and  cases  cited  in  the  cross-reference 
note  thereto.  The  exaction  of  compound  interest  as  usury  is  consid> 
ered  in  the  monographic  note  to  Bank  of  Newport  v.  Cook,  46  Am.  St. 
Rep.  190,  191.  When  usury  ie  established,  the  lender  can  recover 
only  the  principal  sum:  Greer  v.  Hale,  95  va.  633,  64  Am.  St.  Bep. 
814,  28  S.  E.  878. 

Cantracta.'-When  a  Statute  Pronounces  a  Penalty  for  an  act,  a  con- 
tract founded  upon  such  act  is  void,  although  the  statute  does  not 
pronounce  it  void,  nor  expressly  prohibit  it:  Berka  v.  Woodward,  125 
CaL  119,  67  Pac.  777,  73  Am.  St.  Bep.  31,  and  cases  cited  in  the  croes- 
reference  note  thereto.  Consult,  also,  Henni  v.  Fidelity  etc.  Loan 
Assn.,  61  Neb.  744,  87  Am.  St.  Bep.  519,  86  N.  W.  475  But  it  is  held 
that  a  contract  in  violation  of  a  law  which  seeks  only  the  collection 
of  revenue  ie  not  void.  Thus,  a  promissory  note  taken  by  a  peddler 
in  payment  of  goods  sold  when  he  has  not  taken  out  the  license  pre- 
scribed by  statute  is  not  void:  Banks  v.  McGosker,  82  Md.  518,  51 
Am  St.  Bep.  478,  84  AtL  539.  See.  in  this  connection,  Garratt  Ford 
Co.  '▼.  Vermont  Mfg.  Co.,  20  B.  L  187,  78  Am.  St.  Bep.  852,  87  Atl. 
948j 
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STATE  T.  DUCKWORTH. 

[5  Idaho,  642,  61  Pac  466.] 

INTEB8TATE  OOlOflESOB— In^peetUm  of  ShMp. — A  ■Utat« 
Biakiiig  it  unlawful  to  bring  sheep  into  the  state  without  having 
them  inspected  and  dipped  is  repugnant  to  the  eonunerea  elanss  of 
the  federal  constitution,     (p.  202.) 

COKSnTUnOKAIa  IiAW— IzispeGtioii  of  Sheep. — A  ftatnte 
width  requires  that  aU  sheep  brought  into  the  state  shall  be  dipped, 
and  if  unsound,  dipped  twice,  while  sound  sheep  within  the  state, 
need  not  be  dipped,  and  diseased  sheep  need  only  be  quarantined  and 
*'Bpot  or  hand  dressed,"  unjustly  discriminates  against  outside  sheep, 
■ad  contravenes  the  provision  of  the  federal  constitution  that  the 
dtizens  of  each  shall  be  entitled  to  all  the  privileges  of  citizens  of 
the  several  states,     (p.  204.) 

George  E.  Gray  and  F.  S.  Dietrich,  for  the  appellant 
Attorney  General  McFarland,  for  the  state. 

•**  SULLIVAN,  C.  J.  The  appellant,  who  waa  the  defend- 
tnt  in  the  oonxt  helow,  waa  oonvicted  of  the  crime  of  bringing 
eheep  into  the  state  without  having  first  obtained  the  certificate 
or  permit  of  the  deputy  sheep  inapector.  He  waived  a  jury  trial, 
sod  the  caae  was  aubmitted  to  the  court  on  a  written  stipula- 
tion *^  of  facts.  The  defendant  was  found  guiltjr,  and  sen- 
tenced to  pay  a  fine  of  one  hundred  dollars^  and  five  cente  per 
head  on  three  thousand  head  of  sheep,  from  which  judgment 
this  appeal  was  taken. 

The  appellant  contends  that  said  judgment  is  erroneous,  be- 
cause the  act  of  tiie  state  le^slature  under  which  he  was  con- 
^cted  is  repugnant  to  certain  provisions  of  the  federal  consti- 
tation:  1.  To  paragraph  1,  section  2,  article  4,  which  provides 
that  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
Ukd  immunities  of  citizens  in  the  several  states;  and  2.  To  that 
provision  of  section  8,  article  1,  which  authorizes  the  Congress 
to  regulate  eommeroe.  The  defendant  was  convicted  under  the 
fourth  section  of  an  act  entitled  ''An  act  to  amend  sections  2, 
3}  5,  6,  7,  S,  11  amd  12  of  an  act  to  create  the  ofiioe  of  sheep  in- 
spector for  the  state  of  Idaho;  to  provide  for  the  appointment 
uid  to  define  the  powers  and  duties  of  said  o£Scer  and  his  dep- 
ttties  and  fixing  his  salary  and  the  compensation  of  his  deputies 
and  providing  for  the  prosecution  of  offenses  in  said  act/'  ap- 
proved March  12, 1897  (see  Sess.  Laws  1897,  p.  116),  which  act 
18  commonly  called  the  "Scab  Law.''  Saifd  fourth  section  is 
as  follows:  "That  section  6  of  said  act  is  hereby  amended  to 
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read  as  follows:  Section  6.  Any  person,  peieons,  company,  cor- 
poration or  association,  intending  to  bring,  or  cause  to  be 
broaght,  from  any  other  state  or  territory  into  any  of  the 
counties  of  the  state  of  Idaho,  any  sheep,  he  or  they  mnsfc  first 
notify  the  deputy  sheep  inspector  of  the  distriot  or  oooniy  near- 
est to  the  poimt  of  entrance  into  this  state,  that  at  a  fixed  date 
he  will  be  within  twenty  miles  from  the  state  line  at  a  desig- 
nated pointy  with  said  sheep  for  inspection;  and  it  shall  be  the 
duty  of  the  deputy  sheep  inspector  to  examine  such  sheep  within 
three  days,  and  if  pronounced  sound,  to  inunediately  dip  such 
sheep  once,  and  then,  upon  being  tendered  his  compensation  as 
hereinafter  provided,  issue  a  permit  allowing  such  sheep  to  enter 
this  state  subject  to  such  regulations  as  are  enforced  on  resident 
sheep.  But  if  such  sheep  are  found  scabby  or  infected  with  any 
contagiots  or  infectious  disease,  then  the  deputy  sheep  inspector 
must  dip  said  sheep  twice,  with  an  interval  from  eight  to  fifteen 
days  between  dipping,  and  then  issue  a  permit  for  said  sheep  to 
enter  said  state  under  the  same  regulations  as  heretofore  pro- 
vided ;  provided)  however  ^®  that  all  sheep  must  enter  said  state 
within  three  days  from  final  dipping,  otherwise  permit  so  issued 
shall  be  null  and  void.  And  any  person  or  persons  violating  any 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction,  they  shall  be  punished  by  a  fine 
of  not  lees  than  one  hundred  ($100)  dollars,  or  more  than  three 
hundred  ($300)  dollars,  or  by  imprisonment  in  the  county  jail, 
not  lees  than  two  months,  nor  more  than  six  months,  or  by  both 
such  fines  and  imprisonment;  provided,  that  any  person,  per- 
sons, company,  corporation  or  association  bringing  or  causing 
to  be  brought  any  sheep  into  any  coimties  of  this  state  in  vio- 
lation of  the  provisions  of  this  act,  shiill  be  fined  in  addition 
to  the  penalty  imposed  in  this  section,  five  cents  per  head,  for 
every  sheep,  so  brought  into  this  state,  which  shall  be  a  lien 
on  said  sheep;  and  it  shall  be  the  duty  of  the  deputy  sheep  in- 
spector to  seize  and  hold  such  sheep  by  such  means  as  he  deems 
best,  for  a  period  of  ten  days,  and  if  said  sum  is  not  paid  within 
that  period,  to  advertise  and  sell  said  sheep,  or  as  many  of  the 
same  as  may  be  necessary  to  satisfy  and  pay  such  fine  and  costs/' 
Said  section  makes  it  a  misdemeanor  for  any  person  to  bring 
any  sheep  into  this  state  without  having  them  first  dipped  by 
the  Aeep  inspector.  Section  6  of  said  act  provides  ''Ihat  no 
person,  persons,  company  or  corporation  within  the  state  of 
Idaho  shall  be  required  to  dip  his  or  their  bands  of  sheep  be- 
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tween  the  first  day  of  December  and  until  gnch  time  as  he  or 
the^  can  shear  such  sheep  in  the  following  springy'*  wh^e  anj 
peiwHi  who  brings  sheep  into  this  state  between  the  first  day  of 
Daoember  and  sach  time  in  the  spring  as  sach  sheep  can  be 
aheaied  must  have  them  dipped  before  bringing  them  in,  whether 
the  sheep  are  soimd  and  healthy  or  not  And  it  is  farther  pro- 
Tided  in  said  section  that:  ^o  person,  persons,  company  or 
oorporaticni  within  the  state  of  Idaho  shall  be  reqniied  to  dip 
a  band  or  bands  of  ewes,  or  any  part  of  them  in  whidi  there 
are  ewes  with  lambs^  at  any  time  between  the  fifteenth  day  of 
March  and  the  fifteenth  day  of  May  following  of  any  year;  but 
Ihey  mnat  be  held  in  quarantine  and  kept  separate  from  sound 
sh€ep,  and  the  owner^  owners  or  controller  shall  be  responsible 
for  all  damages  as  stated  in  this  act,  to  be  enforced  and  re- 
covered as  therein  provided  •*''  for.**  And  it  is  also  provided 
that  sheep  held  in  quarantine,  which  diow  any  scab  or  contagioua 
disease,  shall  be  ''spot  or  hand  dressed'*  with  some  reliable  medi- 
cine. The  provisions  of  that  section  make  a  dear  discrimina- 
tion between  sheep  in  Idaho  and  those  that  may  be  brought  in 
between  the  dates  deeigDaited.  The  alleged  offense  for  which  the 
defendant  was  convicted  was  for  bringing  sound  and  healthy 
fiheep  into  the  state  without  first  having  them  ''dipped**  as  di- 
rected by  the  provisions  of  said  section  4. 

It  is  contended  that  said  act,  and  the  aet  of  which  it  is 
amendatory,  are  police  regulations  enacted  for  the  purpose  of 
the  suppreflBion  and  prereotion  of  disease  among  sheep.    The 
leg^latuie,  no  doubt,  had  authority  to  enact  laws  for  such  pur- 
pose; buty  in  so  doing,  it  must  not  come  in  oonfiict  with  the 
provisiona  of  the  oonstituti<m  of  the  United  States.    Section  2, 
article  4  of  the  constitution  of  the  United  States  is  aa  follows : 
"The  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immundties  of  citizens  in  the  several  states.**    And  section 
8^  article  1,  provides,  among  other  things,  that  the  Congress 
shall  have  power  "to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  vrith  Indian  tribes.**    Nu- 
merous casea  involving  the  construction  of  statutes  similar  to 
the  one  under  considemtion  hare  been  passed  upon  by  the  su- 
preme court  of  the  United  States.    All  decisiotts  from  that 
oouit  give  to  the  commercial  clause  of  the  federal  constitution 
a  most  liberal  and  salutary  construction.    And  all  statutes  passed 
professedly  aa  police  regulations  have  not  been  tested  by  the 
innooent  titles  they  may  have,  but  b;  their  natural  and  probable 
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effect  upon  interstate  commerce;  and,  if  found  in  any  manner 
to  hitpasfl  or  burden  such  commerce,  they  have  been  invariably 
declared  void.    The  leading  caee  in  construing  the  commeros 
clause  of  the  federal  constitution  is  that  of  Gibbons  v.  Ogden, 
9  Wheat.  1.    The  construction  given  that  provision  by  the  great 
Chief  Justice  Marshall  in  that  decision  has  not  been  questioned 
or  doubted.    It  haa  been  cited  and  approved  in  many  cases :  See 
Honderaon  v.  Mayor  of  New  York,  92  XI.  S.  259;  Welton  v. 
MiBsouri,  91  U.  S.  276;  Bailroad  Co.  v.  Husen,  96  U.  S.  465; 
Brown  v.  Houston,  114  U.  S.  622,  6  Sup.  Ct.  Hep.  1091 ;  Min- 
nesota V.  Barber,  136  U.  S.  313,  10  Sup.  Ot.  Hep.  «^  862 ; 
Brimmer  v.  Rebman,  138  U.  S.  78,  11  Sup.  Ct.  Hep.  213; 
Voight  V.  Wright,  141  U.  S.  62,  11  Sup.  Ct  Sep.  866 ;  Schmidt 
V.  People,  18  Colo.  78,  31  Pac.  498;  Faxris  v.  Henderson,  1 
Okla.  384,  33  Pac.  380 ;  State  Freight  Tax  Case,  16  WalL  232  ; 
Bobbins  v.  Taxing  Dist,  120  U.  S.  489,  7  Sup.  a.  Eep.  693. 
Mr.  Justioe  Johnaon,  in  a  ooncuning  opindon  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  said,  "If  there  was  any  one  object  riding  over 
every  other,  in  the  adoption  of  the  constitution,  it  was  io  keep 
the  commercial  intercourse  among  the  states  free  from  all  in- 
vidious and  partial  restraints.'*    As  defined  in  that  opinion, 
the  term  "oommeroe''  meanfi,  not  only  traffic,  but  alao  inter- 
course.  When  applied  to  staibee,  it  means  commercial  interooarse 
as  between  them.    It  has  been  held  that  the  nonexercifle  by 
Congress  of  its  power  to  regulate  commerce  among  the  states  is 
equivalent  to  a  declaration  by  that  body  that  such  commerce  shall 
be  free  from  any  restriction :  Welton  v.  Missouri,  91  U.  S.  275. 
Applying  the  rule  laid  d^wn  in  the  foregoing  authorities  to 
the  fourteenth  section  of  the  act  providing  for  the  appointment 
of  a  sheep  inspector  (see  Sess.  Laws  1896,  p.  124),  and  the 
fourth  and  sixth  sections  of  the  act  amendatory  thereof  (see 
Sees.  Laws  1897,  p.  116),  and  the  facts  of  this  case,  it  is  made 
clearly  to  appear  that  said  sections  place  unnecessary  burdens 
and  restrictions  upon  owners  of  sheep  who  desire  to  bring  them 
into  the  state,  as  well  as  upon  transportation  companies^  and 
greatly  interfere  with  interstate  commerce  in  the  matter  of 
the  transportation  and  sale  of  sheep,  and  are  therefore  repug- 
nant to  the  commercial  clause  of  the  federal  constitution,  and 
void.     Said  section  4  requires  any  person,  company,  or  corpo- 
ration intending  to  bring  sheep  into  the  state  ix>  notify  the 
deputy  sheep  inspector  that  at  a  fixed  date  he  will  have  his 
sheep  within  twenty  miles  from  the  state  line;,  at  a  designated 
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point;  and  it  then  is  made  Qxe  dutj  of  said  inspector  to  ez« 
amine  such  sheep  within  three  dajB  after  such  notification,  and^ 
if  such  ^eep  axe  found  to  be  sound  and  healthy,  to  immediatdy 
dip  them;  and    fhen^  upon  tender  of  his  compensaticHi,  he  shall 
issue  a  permit  allowing  gach  sheep  to  enter  the  state*    But  in 
esse  snch  sheep  aie  fonnd  scabby,  or  infected  with  a  contagioos 
OF  infectioaB    disease,   then  snch  inspector  mnst   dip   them 
^^  twice,  wiih  an  intoral  of  from  eight  to  fifteen  days  between 
dippings  and  then  issue  a  permit.    And  it  is  provided  that 
sheep  mnst  enter  tiie  state  within  three  days  from  the  final  dip- 
ping, otherwise  the  permit  shall  be  null  and  void;  and  for  a 
violation  of  said  law  a  penalty  of  fine  or  imprisonment,  or 
both,  aire  proyided;  and  a  farther  fine  of  five  cents  per  head 
on  aU  dieep  brought  into  Ihis  state  ocxitraiy  to,  or  in  violation 
of,  said  provisions,  is  imposed,  and  made  a  lien  <m  the  sheep. 
Said  act  aasanies  extraterritorial  jurisdiction.    It  authorises  the 
deputy  inspector  to  proceed  into  an  adjoining  state,  and  there  in- 
spect and  dip  8heq>.    The  fourteenth  section  of  the  state  sheep  in- 
spector law,  approved  March  9, 1895  (Sees.  Laws  1895,  p.  124), 
of  which  the  act  of  1897  is  amendatory,  is  as  follows :  '?t  shall  be 
unlawful  for  any  person,  persons,  company,  oorporation  or  as- 
sociation, owning,  oontroUing  or  managing  any  ferry-boat,  toll- 
bridge,  car,  steamboat  or  other  things  used  for  transportation, 
to  allow  any  she^  to  be  carried  thereon,  unless  the  party  in 
charge  of  said  sl^p  shall  first  produce  a  certificate  from  a 
deputy  sheep  inspector  appointed  under  this  act,  that  said  sheep 
are  free  from  scab,  scabies  and  other  infectious  or  contagions 
disease.    Any  violation  of  this  section  shall  be  deemed  a  miv 
demeanor  and  punishable  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  two  hundred  and  fifty  dollars/'    Said  sec- 
tion makes  it  a  misdemeanor  for  any  person,  oompany,  oorpo- 
ration or  association  owning,  controlling  or  managing  any  ferry- 
boat, toll-bridge,  car,  steamboat,  or  other  thing  used  for  trans- 
portation, to  allow  any  sheep  to  be  carried  thereon  unless  the 
party  in  change  of  sudi  sheep  shall  produce  a  certificate  from 
a  deputy  sheep  inspector.    Any  violation  thereof  is  made  a  mis- 
demeanor, and  made  punishable  by  fine.    In  order  to  procure  a 
certificate  or  permit  from  a  deputy  sheep  inspector  under  the 
provifidons  of  ihe  act  of  1897,  all  healthy  sheep  must  be  dipped 
once;  and  said  section  14  makes  it  a  criminal  offense  for  any 
trBnq>oitation  company  to  bring  dieep  into  the  state  unless  the 
person  in  charge  of  sudh  sheep  have  a  proper  certificate  from  a 
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deputy  sheep  iisspector.  Under  i£ie  proykiona  of  said  acts^  sheep 
cannot  be  shipped  from  Washington  or  Oregon^  or  from  a]i> 
other  state,  over  the  transportation  lines  in  thia  state,  without 
firsfc  unloading  such  sheep,  and  ^'^  having  the  piroper  deputy- 
sheep  inspector  inspect  and  dip  them.  To  illustrate:  Suppos- 
ing  a  tndnload  of  sheep  are  being  shipped  from  Oregon  to 
Chicago  over  the  Oregon  Short  Line  Railroad;  if  said  acta  be 
valid  the  train  must  be  stopped  near  the  state  line  of  IdahO;^ 
the  abeep  inspected,  and,  if  healthy,  dipped  by  a  deputy  dieep 
inspector  once,  and,  if  not  free  from  diaeaae,  dipped  twice* 
Thereafter,  a  proper  certificate  being  given  to  the  shipper  of 
said  sheep,  the  tiuin  may  then  proceed.  Again,  to  illustrate: 
Supposing  that  Wyoming,  Nebraska,  Iowa,  and  Illinois  had 
sheep  inspector  laws  similar  to  those  of  Idaho,  such  sheep  would 
have  to  be  inspected  and  dipped  before  entering  Wyoming,  and 
again  before  entering  Nebraska,  and  again  before  eiitering  Iowa, 
and  again  before  entering  Illinois.  It  certainly  does  not  re* 
quire  any  argument  to  show  that  such  acts  would  most  seri- 
ously harass  and  burden  interstate  commerce,  so  far  aa  the 
great  sheep  industry  in  the  west  is  concerned.  The  statement 
of  the  proposition  is  sufficient  to  show  to  one  familar  with  the 
matter  that  it  would  not  only  take  days,  but  wedca,  to  get  a 
trainload  of  sheep  which  were  free  from  diseaae  from  the  state 
of  Oregon  to  market  in  the  city  of  Chicago,  and  at  an  expenae 
which  even  the  present  prosperoue  condition  of  the  aheep  in- 
dustry could  not  long  withstand.  And,  again,  said  section  4 
prohibits  the  bringing  of  sound,  healthy  aheep  into  the  state,  at 
any  season  of  the  year,  unless  they  be  first  inspected  and  dipped  ; 
and  the  provisions  of  said  section  6  recognizes  the  fact  that  it 
is  absolutely  impracticable,  and  very  dangeroua  to  the  lives  of 
the  aheep,  to  dip  them  during  cold  weather,  or  during  the 
winter  montha  By  requiring  all  sheep  to  be  dipped  before  they 
can  be  brought  into  the  state,  a  prohibition  is  thua  aet  on 
bringing  any  sheep  into  the  state  during  the  winter  months. 
The  act  thus  unjustly  discriminates  against  outside  sheep,  for 
it  provides  that  sound  sheep  within  the  state  need  not  be  dipped, 
and  diseaaed  sheep  need  only  be  quarantined  and  ^'spot  or  hand 
dressed,''  while  sound  outside  sheep  can  only  be  brought  within 
the  state  after  first  being  dipped,  and  diseaaed  outside  sheep 
must  be  dipped  twice  before  they  can  be  brought  within  the 
state.  An  unjust  disorimination  is  made  against  bands  of  ewea 
that  are  out  of  the  state,  whoee  owners  desire  to  bring  them 
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into  the  Mte.     Said  act  does  not  require  ^^  the  dipping  of 
the  eweB  that  are  in  the  state  between  the  fifteenth  day  of  March 
and  the  fifteenth  day  of  May  f ollowing,  but  it  requires  all  ewes 
that  are  brought  into  the  state  between  those  dates  to  be  dipped 
once  if  sound  and  healthy,  and  twice  if  infected  with  contagious 
disease.    The  danger  of  loss  being  so  greats  in  dipping  ewes 
between  said  dates,  said  act  is  a  virtual  prohibition  on  bringing 
bands  of  ewes  into  this  state  between  the  dates  specified  therein. 
Said  act  admits  that  sound  sheep,  by  inspection,  may  be  disUn- 
goished  from  infected  ones;  that  the  inspector  can  easily  deter- 
inine  whether  a  band  of  sheep  is  sound  or  not.    It  is  admitted 
that  the  disease  known  as  ^^scab"  breaks  out  in  open  aores  within 
ten  days  after  exposure.     It  is  also  conceded  that  said  disease  is 
as  prevaleiit  in  Idaho  as  it  is  in  the  surrounding  states,  and  that 
Idaho  sheep  are  the  <«me  as  those  of  other  states,  and  that  scab 
is  as  prevalent  and  natural  among  sheep  in  Idaho  as  it  is  among 
the  sheep  of  our  neighboring  states.     In  other  words,  the  sheep 
of  our  neighboring  states  are  no  more  the  natural  habitat  for 
Fcab,  or  other  infectious  diseases  to  which  sheep  are  subject,  than 
are  Idaho  sheep.     Those  facts  distinguish  the  ease  at  bar  from 
those  cases  in  which  the  constitutionality  of  laws  aiming  to  pro- 
tect the  cattle  of  certain  states  from  the  ravages  of  the  disease 
commonly  known  as  "Texas  fever''  is  involved.    It  is  recognized 
that  Texas  cattle  are  the  natural  habitat  for  said  disease,  and 
if  they  are  excluded  from  a  state,  as  well  as  cattle  that  have 
come  in  contact  with  them,  the  disease  is  wholly  prevented.    It 
is  thus  shown  that  that  class  of  cases  is  distinguishable  from  the 
case  at  bar.     The  enactment  of  a  similar  statute  to  the  one  un- 
der consideration,  by  the  states  of  Wyoming,  Nebraska,  Iowa 
and  Illinois  would  result  in  closing  the  markets  of  Kaneaa 
Ciiy.  Omaha,  and  Chicago  to  the  sheep  growers  of  our  state. 
The  burden  placed  upon  the  shipper  or  driver  of  sheep  would 
be  very  great,  if  upon  arriving  at  a  state  line,  he  must  notify 
a  sheep  inspector,  and>  in  case  such  inspector  pronounce  the 
fiheep  sound  and  healthy,  they  must  be  dipped  once  before  en- 
tering such  state.    Under  the  guise  of  inspection  and  quaran- 
tine, said  sections  place  unnecessary  burdens  and  restrictions 
^pon  bringing  sheep  into  this  state  for  any  purpose  whatever, 
or  transporting  them  through  the  state  to  the  markets  of  the 
east,  and  make  unnecessary  and  prejudicial  discriminations 
against  sheep  whose  owners  may  desire  to  bring  them  into  the 
state;  and  they  are  repugnant  to  the  provisions  of  the  fedaral 
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WAKEFIELD  t.  VAN  TASSELL. 

[202  SL  41,  66  N.  E.  8dO.] 
I>EED0— Ooaditioiis  and  BMtrictioiia  inserted  ia  a  deed  wUl 
be  upheld,  so  lon^^  as  the  benefieial  enjoyment  of  the  estate  is  not 
Bftterially  impaired  and  the  public  good  not  violated,     (p.  209.) 

DEEDS — GooditioBs  Against  Public  Policy.— If  eonditiona  in 
a  deed  are  made  in  good  faith,  and  nothing  malum  in  ee  or  malum 
prohibitum  i»  stipulated  for,  they  will  not  be  held  to  contravene  pub- 
lie  policy,  unless  the  advantage  to  the  public  from  so  holding  ia  cer- 
tain and  subsCantiaL     (p.  210.) 

FUBUO  POUCT  ia  That  Principle  of  Law  which  holds  that 
ao  subject  or  citizen  can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public  or  against  the  public  good.     (p.  211.) 

DEEDSi. — A  Ckmdltioii  in  a  Deed  That  no  Qraln  Elerator  shall 
«Ter  be  built  on  the  four  village  lots  conveyed,  or  grain  ever  han- 
dled thereon,  is  valid  and  enforceable,  notwithstanding  the  building 
veeted  is  a  public  warehouse^  there  being  no  such  warehouse  on  the 
fnmises  when  conveyed  and  the  condition  not  affecting  all  available 
lands  in  the  community,     (pp.  211,  212.) 

DEEDS — ^Perpetuities. — ^A  Condition  in  a  deed  that  no  grain 
«l0vator  shall  ever  be  built  on  the  premises,  or  grain  ever  handled 
thereon,  does  not  violate  the  rule  against  perpetuities,     (p.  212.) 

EJECTMENT. — ^An  Estoppel  in  Pais  cannot  be  invoked  in 
^eetment  to  defeat  the  legal  thle.     (p.  212.) 

Ejectment  for  condition  broken  in  a  deed.  The  property  con- 
teyed  consisted  of  fonr  town  lots  along  and  near  a  railroad. 
The  condition  ran  as  follows :  ^^hat  no  building  shall  ever  be 
erected  on  all  or  any  part  of  said  land  hereinafter  described, 
in  which  to  handle  grain;  and  further,  that  no  grain  shall  ever 
be  handled  on  said  land  by  the  grantee  herein,  his  grantee,  ad- 
ministrator,  executor,  assigns  or  lessee,  or  by  anyone  holding 
by,  through  or  under  him ;  and  if  this  agreement  is  broken,  said 
land  shall  revert  to  and  become  the  property  of  the  grantors 

(2W) 
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herein/'  One  Best  was  the  grantee.  He  suhsequently  conreyed 
an  undivided  one-half  interest  in  the  property  to  Wakefield,  and 
the  two  together  huilt  an  elevator  thereon  and  began  to  handle 
grain.  The  grantor  then  made  demand  of  possession  for  con- 
dition broken  and^  meeting  with  a  refusal,  brought  this  action. 

George  B.  Foster  and  Whitmore,  Barnes  &  Boulware,  for  the 

appellants. 

Arthur  Keithley,  for  the  appellees. 

^^  RICKS,  J.  Appellants  contend  that  the  deed  conveying 
the  premises  in  question  to  Best  operated  as  an  absolute  convey- 
ance in  fee,  free  from  all  restrictions,  or  limitations  whatever  as 
to  any  future  use  to  which  the  premises  might  bo  put,  for  the 
reasons  that  the  condition  in  the  deed  was  (1)  contrary  to  public 
policy  and  against  public  welfare:  (2)  that  it  violates  the  spirit 
of  the  rule  of  perpetuities;  (3)  that  it  is  unreasonable;  and  (4) 
that  it  is  inoperative  by  reason  of  the  intervention  of  the  doctrine 
of  equitable  estoppel. 

^  The  condition  as  expressed  in  the  deed  is  plain  and  unam- 
biguous and  noeds  not  the  aid  of  a  court  to  construe  its  meaning. 
Parties  have  a  right  to  make  deeds  and  insert  therein  such  con- 
ditions as  they  see  fit,  and  contracts  entered  into  freely  and  vol- 
untarily must  be  held  sacred  and  be  enforced  by  the  courts.  As 
the  parties  make  their  deeds  and  contracts  so  the  courts  must 
take  them;  and  yet  they  must  not  be  such  contracts  as  are  in 
contravention  of  the  paramount  principle  of  public  good.  So 
long  as  the  beneficial  enjoyment  of  an  estate  conveyed  in  fee 
pimple  is  not  materially  impaired  by  restrictions  and  conditions 
contained  in  a  deed,  such  restrictions  and  conditions,  as  to  the 
mode  of  its  use,  are  held  valid.  The  enforcement  of  these  con- 
ditions by  the  courts  arises  from  the  principle  of  law  that  every 
owner  of  the  fee  has  the  legal  right  to  dispose  of  his  estate  either 
absolutely  or  conditionally,  or  to  regulate  the  manner  in  which 
the  estate  shall  be  used  and  occupied,  as  the  grantor  may  deem 
best  and  proper.  Just  so  long  as  the  conditions  and  restrictions 
are  not  violative  of  the  public  good  or  subversive  of  the  public 
interests  they  will  be  enforced. 

It  has  been  well  said  that  public  policy  is  a  variable  quality, 
but  that  it  is  only  variable  in  so  far  as  the  habits,  capacities  and 
opportunities  of  the  public  have  become  more  varied  and  com- 
plex, and  that  the  principles  to  be  applied  have  always  remained 
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unchanged  and  unchangeable.    '*The  relations  of  society  become, 
from  time  to  time,  more  complex.  Statutes  defining  and  declaring 
pubb'c  and  private  rights  multiply  rapidly,  and  public  policy  often 
changes  as  the  laws  change,  and  therefore  new  applications  of 
old  principles  are  required** :  Davies  t.  Davies,  L.  R  36  Ch.  Diy. 
264.    It  is  Dot  the  interest  of  the  parties  alone  which  is  to  be 
considered  the  true  test,  but  in  each  particular  case,  under  the 
facts,  the  judicial  inquiry  is,  Will  the  enforcement  of  the  c<mr 
iitioa  be  im'TniPftl  to  the  public  interests?  and  so  in  Price  t. 
Green,  16  Hees.  ft  W.  346,  a  contract  not  to  carry  on  the  perfume 
business  ^  witiiin  six  hundred  miles  of  London  was  held  Tmd, 
the  contract  bedng  one  which  the  court  deemed  would  be  against 
public  policy  to  enforce;  yet  in  the  case  of  Nordenfelt  t.  Maxim 
etc.  Co.  (1894),  L.  R.  App.  Cas.  «535,  where  the  patentee  and 
manufacturer  of  guns  and  ammunition  for  war  purposes  tran»» 
f erred  his  patent  to  a  company  and  covenanted  with  the  latter 
not  to  engage  in  that  business  for  a  term  of  twenty-five  years, 
it  was  held  that  this  condition  was  valid  and  not  against  public 
policy,  for  the  reason  that,  owing  to  the  nature  of  that  particular 
bnaineBs  and  the  limited  number  of  customers  to  whom  sale 
might  be  made  (being  mainly  to  the  governments  of  countries) 
the  restraint  imposed  in  that  case  was  not  larger  than  was  nec- 
essary for  the  protection  of  the  contractee  and  not  injurious  to 
the  public  interest.    In  Brooks  v.  Cooper,  60  N.  J.  Eq.  761,  35 
Am.  St  Bep.  793,  26  Atl.  978,  it  is  said :  "Whatever  tends  to 
injustice  or  oppression,  restraint  of  liberty,  restraint  of  legal 
nght;  whatever  tends  to  the  obstruction  of  justice,  a  violation 
of  a  statute  or  the  obstruction  or  perversion  of  the  administr^ 
tioQ  of  the  law;  whatever  tends  to  interfere  with  or  control  the 
administration  of  the  law  as  to  executive,  legislative  or  other 
official  action,  whenever  embodied  in  and  made  the  subject  of  a 
^^ntract,  the  oontract  is  against  public  policy  and  therefore  void, 
*nd  not  susceptible  of  enforcement^* — ^as,  for  instance,  an  agree^ 
ment  to  withdraw  an  election  petition  in  consideration  of  money 
was  held  void :  Coppock  v.  Bower,  4  Mees.  ft  W.  361.    And  so  an 
agreement  to  obtain  a  pardon  was  held  void :  Eribben  v.  Hay- 
<^aft,  26  Mo.  396.    Likewise  contracts  for  services  known  as 
'lobby  Bervices*'  (Trisk  v.  Child,  21  WaU.  441),  and  a  note  exe- 
cuted in  oonsideTation  of  the  payee  agreeing  to  resign  a  public 
office  in  favor  of  the  maker  and  using  his  influence  to  appoint 
tte  latter  his  succecssor,  are  void:  Meacham  v.  Dow,  32  Vt.  721. 
^  conditions  in  general  restraint  of  marriage   (Bandall  v. 
▲m.  St.  B«p.,  YoL  95—14 
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Marble,  69  Me.  310,  31  Am.  Eep.  381),  or  general  restraint  of 
alienation  (Bedfsnyder  v.  Hunter,  19  Pa.  St  41),  or  the  ^ 
curing  of  a  nolle  prosequi  from  the  governor  (Wildey  v.  Collii 
7  Md.  273,  61  Am.  Dec.  346),  or  to  prevent  competition  in  bid- 
ding for  government  contract  (Gulick  v.  Ward,  10  N.  J.  L.  8T, 
18  Am,  Dec.  389),  have  been  held  void  as  opposed  to  public  pol- 
icy.   But  where  the  condition  is  made  in  good  faith  and  stipu- 
lates for  nothing  that  is  malum  in  se  or  malum  prohibitum,  be- 
fore the  court  should  determine  the  condition  to  be  void,  as  con- 
travening public  policy,  it  should  be  satisiied  that  the  advan- 
tage to  accrue  to  the  public  for  so  holding  Ib  certain  and  sub- 
stantial and  not  theoretical  and  problematical :  Kellogg  v.  Larkin, 
3  Finn.  123,  3  Chand.  133,  56  Am.  Dec  164.    So  it  has 
been  universally  held  that  oonditions  in  deeds  restraining  the 
grantee  from  selling  intoxicating  liquors  upon  the  premises  are 
valid :  Cowell  v.  Colorado  Springs  Co.,  100  TJ.  S.  55 ;  Star  Brew- 
ery Co.  V.  Primas,  163  ill.  652,  45  N.  E.  145.    An  agreement 
not  to  run  a  stage-coach  on  a  certain  road  has  been  held  valid  z 
Fierce  v.  Fuller,  8  Mass.  223,  5  Am.  Dec.  102,  and  a  condition 
that  a  party  would  not,  at  any  time  thereafter,  own,  run  or  be 
interested  in  any  line  of  packet-boats  on  the  Erie  canal  was  held 
valid:  Chappel  v.  Brockway,  21  Wend.  157;  also,  a  condition  that 
a  schoolhouse  should  not  be  erected  on  the  premises :  McKissick 
T.  Pickle,  16  Pa.  St.  140;  or  a  distillery,  or  a  machine-bhop  for 
iron  manufacture,  or  a  hospital,  or  a  cemetery,  have  all  been  held 
to  be  valid  conditions :  Plumb  v.  Tubbs,  41  N.  Y.  444.    A  stipu- 
lation in  a  deed  that  the  premises  conveyed  should  not  be  used 
or  occupied  as  a  hotel  (Stines  v.  Dorman,  25  Ohio  St.  580),  and 
a  condition  against  the  erection  of  a  building  for  the  manufac- 
ture of  resin  oil  (Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13 
Am.  Bep.  556),  and  a  condition  that  the  grantor  should  have  tho 
exclusive  right  to  sell  beer  to  any  public  house  erected  on  the 
land  conveyed   (Colt  v.  Towle  (Eng.  Ch.  App.),  decided  in 
1859),    were   held   enforceable    conditions.    A  condition  that 
neither  the  premises  nor  the  building  erected  thereon  was  to  be 
used,  at  any  time  thereafter,  as  a  public  house  (Post  v.  Bem- 
heimer^  31  Hun,  247),  also  a  condition  in  a  deed  to  the  county 
on  the  '*''  express  condition  that  the  county  would  ''erect  thereon, 
within  five  years^  a  courthouse  for  the  use  of  the  said  county^ 
and  keep  and  maintain  the  same  thereon  for  the  space  of  ten 
years'*  (Pepin  Co.  v.  Prindle,  61  Wis.  301,  21  N.  W.  254),  have 
been  held  valid.    And  where  an  estate  was  conveyed  on  the  con- 
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dition  of  not  placing  a  window  on  the  north  aide  of  the  honae^ 
and  the  grantor  was  never  the  owner  of  the  land  adjoining  on  tiie 
north  fiide^  and  the  estate  waa  afterward  mortgaged  by  the 
grantee;,  it  was  held  thai  the  whole  estate,  both  of  the  mortgagor 
and  the  mortgagees^  was  forfeited  on  condition  broken :  Gray  t. 
Blandiaid,  25  Mass.  284. 

In  FeojOe  v.  Chicago  Gas  Trust  Co.,  130  IlL  268, 17  Am.  St 
Bep.  319,  22  N.  E.  798,  this  court  said :  'Tublic  poUcy  is  that 
principle  of  the  law  which  holds  that  no  subject  or  dtizen  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the  pub* 
lie  or  against  the  public  good."  The  question,  then,  in  this 
case  to  determine  is.  Does  the  condition  in  the  deed  haye  a 
tendency  to  be  injurious  to  the  public  or  to  be  against  the  public 
good? 

It  will  be  observed  that  in  this  deed  the  ouly  condition  con- 
tained tiierein  was  that  no  grain  elevator  should  ever  be  built 
thereon  or  grain  ever  be  handled  thereon.    It  left  the  estate  freo 
to  be  nsed  for  any  and  tcr  all  other  purposes  whatsoever,  and  waa 
not  8;abverBive  of  the  estate  and  did  not  destroy  or  limit  its  alien- 
able or  inheritable  character :  Cowell  v.  Colorado  Springs  Co.,  100 
U.  S.  55.    The  oondition,  as  made  at  the  time  of  the  deed  be- 
tween the  parties,  appears  to  have  been  a  reasonable  one^  and  the 
intent  of  the  parties  to  tiie  deed  is  dear.    There  is  no  showing 
in  the  record  that  the  situation  of  the  property  or  surroundings 
have  changed,  so  as  to  make  the  c(»xdition  at  the  present  time 
an  unreasonable  one;,  and  we  cannot  see  that  there  would  result 
any  certain  and  substantial  advantage  to  the  public  by  holding 
the  oondition  in  this  deed  void.    The  parties  having  seen  fit  to 
place  audi  a  conditicm  in  the  deed,  the  intention  ^®  being  clear 
and  free  from  doubt,  and  the  same  not  being  malum  in  se  or 
malimi  prohibitum  and  not  contrary  to  public  policy,  the  court 
muat  esG^orce  the  same:  Hutdxinson  v.  Ulrich,  145  111.  342,  34 
N.  B.  566. 

In  support  of  appellants'  contention  that  the  oondition  in  this 
deed  ia  contrary  to  public  policy  and  against  the  public  welfare, 
attention  is  called  to  the  fact  that  the  evidence  shows  that  the 
building  erected  on  the  premises  in  question  is  a  public  ware- 
house and  a  subject  of  great  public  concern,  in  the  encouragement 
of  whidi  the  public  has  an  intereet,  and  that  any  condition  which 
would  tend  to  restrict  such  encouragement  must  necessarily  be 
deemed  contrary  to  pubUc  policy.  At  the  time  of  the  deed  to 
appellant  Best  there  was  no  devator  upon  the  premises  or  grain 
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being  handled  thereon.  The  condition  in  the  deed  became  ecf- 
ftctive  upon  the  delivery  of  iihe  deed,  and  the  public,  so  far  as  it 
related  to  the  property  here  involved,  could  have  no  interest  in. 
a  business  not  then  existing  thereon.  Had  the  restriction  been 
so  broad  ae  to  have  afEected  all  the  available  lands  in  the  com- 
niunity  from  being  occupied  by  a  warehouse,  or  had  there  been^ 
at  the  time  the  deed  was  made,  Iei  public  warehouse  upon  the 
premises  and  the  condition  sought  to  prohibit  the  use  of  such  as 
a  warehouse,  then  a  difEerent  question  might  be  presented  for 
determination,  as  to  the  effect  of  which  we  express  no  opinioii. 
The  public  is  no  more  injuriously  affected  by  a  condition  pro- 
hibiting the  use  of  a  small  tract  of  land  in  a  village  for  the  pur- 
pose of  a  public  warehouse  than  it  is  affected  by  a  condition  pro- 
liibiting  th.e  use  of  a  tract  of  ground  for  a  schoolhoose,  and  in 
the  illustrations  above  cited  there  are  namerous  businiesses  of 
great  public  concern,  but  their  inhibition  from  limited  areas  weie 
not  deemed  to  be  inimical  to  public  policy. 

Nor  do  we  think  the  contention  of  coimsel  for  appellants  that 
the  condition  violates  the  spirit  of  the  rule  of  perpetuities  can 
be  sustained.  In  Gray  v.  Chicago  etc.  *•  R.  Co.,  189  111.  400, 
59  N.  E.  950,  where  one  of  the  conditions  of  the  deed  in  question 
was  that  appellee  should  maintain  a  passenger  depot  at  a  certain 
place  and  stop  thereat  all  its  accommodation  trains  to  take  and 
leave  passengers,  it  was  contended  by  appellee  that  the  condi- 
tion, being  perpetual,  was  illegal  and  void,  and  that  the  appellee 
held  the  land  free  from  such  invalid  condition,  but  this  coniben- 
tion  we  refuse  to  uphold ;  and  we  think  that  case  decisive  of  the 
one  at  bar  as  to  appellants'  objection  that  the  condition  violates 
the  spirit  of  the  rule  of  perpetuities.  This  disposes  of  appel- 
lants' first,  second  and  third  contentions. 

Appellants  further  urge  that  the  condition  should  not  be  en- 
forced for  the  reason  that  appellees  are  estopped  from  claiming 
under  the  restriction  because  they  had  actual  notice  of  the  in- 
tention of  appellants  to  erect  a  warehouse  upon  the  premises, 
which  were  vacant,  and  permitted  appellants  so  to  do  without 
hindrance  or  objection.  There  is  no  proof  in  the  record  that  the 
appellees  stood  by  and  permitted  this  elevator  to  be  erected  upon 
this  property  without  protest ;  but  even  if  such  were  the  case,  it 
would  not  be  permissible  in  an  action  of  ejectment,  to  invoke 
estoppel  in  pais  in  order  to  defeat  the  legal  title  to  the  land: 
Linnerta  v.  Dorway,  175  lU.  508,  67  Am.  St.  Rep.  232,  51  N.  B. 
809. 
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Appellants  indst  that  the  rnlings  of  the  trial  court  in  excluJ- 
ing  certain  evidence  tending  to  show  the  nature  of  the  business 
and  property  interests  of  appellees  in  the  Tillage  of  Princeville 
was  erroneous.  There  was  no  error  in  excluding  this  testimony : 
Gray  V.  Chicago  etc.  R.  Co.,  189  111.  400,  59  N.  E.  950. 

At  the  requefd  of  appellees  the  court  trying  the  case  without 
a  jury  made  four  holdings  as  to  the  law  of  the  caae:  1.  That  the 
condition  in  the  deed  was  a  valid  one  and  for  violatioii  of  it 
appellees  could  recover;  2.  That  the  condition  was  not  such  a  re- 
straint of  trade  as  to  violate  the  law  or  to  invalidate  the  deed; 
S.  That  appellants  were  estopped  from  denying  the  title  of  *^  ap- 
pelleea  at  the  time  of  making  the  deed  in  controversy ;  4.  That 
it  was  not  neceseary,  in  order  to  enable  the  plaintiffs  to  recover, 
tbat  they  should  show  where  they  procured  their  title  or  what  that 
title  waa.    The  appellants  offered  fifteen  holdings^  of  which  the 
first,  third  and  fourth  were  held  aa  requested  and  the  remaining 
twelve  were  refused.    All  the  refused  holdings  but  the  eleventh 
were  upon  the  proposition  that  real  estate  is  an  article  of  oom- 
meroe;  that  uses  to  which  it  should  be  devoted  are  constantly 
dianging  aa  the  business  of  the  country  increases  and  as  its  new 
wants  are  developed,  and  it  is  contrary  to  public  policy  to  tie  up 
real  estate  with  restrictions  and  prohibitions  as  to  its  uses.    This 
proposition  was  presented  in  various  forms;  some  on  the  theory 
that  it  was  against  public  policy  because  it  was  in  restraint  of 
trade;  others  upon  the  theory  that  the  public  is  interested  in  pub- 
lic warehouses  aud  in  the  business  conducted  in  them;  and 
others  that  such  restrictions  were  against  the  constitution  and 
laws  of  the  state.    The  eleventh  refused  holding  was  to  the  effect 
that  the  restriction  was  void  because  it  prevented  the  building  of 
a  public  warehouse  on  the  only  suitable  and  available  lots  in  the 
village;  that  there  was  no  public  warehouse  in  the  village  at  the 
time  of  the  execution  of  the  deed,  and  because,  further,  the 
grantor  had  no  other  lots  or  interests  in  the  village.     This  in* 
struction  was  refused  because  it  was  not  applicable  to  the  facts. 
If  the  propositions  offered  on  behalf  of  appellees  were  properly 
held,  as  we  think  they  were,  the  court  did  not  err  in  the  refusal  of 
those  asked  by  appellants. 

Finding  no  errors  in  the  reoord  the  judgment  of  the  circuit 
court  is  afSrmed. 

Boggs,  J.^  did  not  concur  in  this  opinion. 
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VAXIDITT  OF  CONDITIONS  AND  BE8TBI0TION8  IN  DEEDJEL^ 

L    In  General. 

a^    Essentials  of  Valid  Bestriction. 

b.    By  and  Against  Wliom  Enforceable. 

n.    Instances  of  Bestrlctions. 

a.  Bestraint  of  Marriage. 

b.  Bestraint  on  Alienation. 

c  Bevesting  on  Death  of  Otantee, 

d.  Bestrlcting  Bigbt  of  Partition. 

«e.  Sale  of  Sand  from  Premises. 

f .  Beserving  Bight  to  Bevoke  Grant. 

g.  Flow  of  liight  and  Air. 
h.  Building  Bestrictions. 

1.  In  Generskl.  j 

2.  Effect  of  Change  in  Neighborhood. 

in.    Bestrictions  on  Use  of  Property. 

a.  In  General— Offensive  Businesses. 

b.  Sale  of  Iiianors. 

c.  Hotels  and  Public  Houses. 

d.  Bailways  and  Stations. 

e.  Mills   and  Warehouses. 

f.  Public   Buildings — Courthouse. 

g.  Schools,  Churches,  Cemeteries,  etc 

I.    In  GeneraL 

a.  Essentials  of  Valid  Bestriction. — The  owner  of  property,  in  con- 
veying it,  has  a  right  to  ineert  in  the  deed  such  conditions  and  re- 
strictions concerning  the  uBe  and  occupancy  of  the  premises  as  ho 
sees  fit,  so  long  as  the  beneficial  enjoyment  of  the  estate  is  not 
materially  impaired,  and  the  public  good  and  interests  are  not  vio- 
lated. This  is  on  the  principle  that  one  may  dispose  of  his  prop- 
erty, either  absolutely  or  conditionally,  as  he  chooses.  However, 
limitations  and  restrictions  on  the  use  of  property  are  not  favored, 
and  although  they  will  be  enforced  when  the  intent  is  dear,  ordi- 
narily an  doubts  will  be  resolved  against  them.  It  is  contrary  to 
businees  policy  to  tie  up  property  with  restrictions  and  prohibitions 
on  its  use:  Eckhart  v.  Irons,  128  HI.  568,  20  N.  E.  687:  Hutchinson 
V.  Ulrich,  145  111.  336,  34  N.  E.  556;  Hays  v.  St.  Paul  M.  E.  Church, 
196  111  633,  63  N.  E.  1040.  Yet,  so  far  as  public  policy  is  concerned, 
as  is  pointed  out  in  the  principal  case  (ante,  p.  207),  if  conditions 
in  a  deed  are  made  in  good  faith,  and  nothing  malum  in  se  or  malum 
prohibitum  is  stipulated  for,  they  will  not  be  held  to  contravene 
public  policy,  unless  the  advantage  to  the  public  from  so  holding 
is  certain  and  substantial  and  not  theoretical  and  problematicat 

In  order  to  be  valid,  the  conditions  and  restrictions  must  not  be 
inconsistent  or  repugnant  to  the  estate  granted:  Pynchon  v.  Steams, 

*BXFEBBNCI8  TO  MONOOBAPHIO  NOTia 

GoyenantB  restricting  the  use  of  land:  21  Am.  St.  Rep.  484-508w 
ConditionB  in  restraint  of  marriage:  84  Am.  St.  Rep.  147-162. 
What  words  create  a  condition  snbseqnent:  79  Am.  St.  Rep.  747-7W. 
Mode  of  taking  advantage  of  breaches  of  conditions  subsequent:  98  Am.  St.  Bepw 
i7  2-578. 
Impossibility  of  performing  conditions:  70  Am.  St.  Rep.  829-837. 
What  conditions  riolate  the  rule  against  perpetuities:  49  Am.  St  Rep.  184-18Sb 
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11  Met.  312,  45  Am.  Dec.  210;  Baaaett  t.  Budlong,  77  Mieli.  3S8,  IS 
Am.  St.  Bep.  404,  44  N.  W.  984;  Oarradine  ▼.  Garradine,  83  Miaa. 
€98.  And  thej  must  not  be  impossible  or  illegal:  Bieketta  ▼.  Loui** 
▼iJle  et€.  By.  Co.,  91  K7.  221,  34  Anu  8t  Bep.  176,  16  8.  W.  182; 
Baley  t.  Umatilla,  15  Or.  172,  8  Am.  St.  Bep.  142,  18  Pae.  890. 
Horeover,  they  must  evince  an  intention  of  benefit  to  the  grantor  or 
the  pnbUe:  Mitchell  v.  Leavitt,  30  Conn.  587;  Barrie  ▼.  Smith,  47 
ICclL  130,   10  N.  W.  168. 

b*   By  and  Against  Wham  Enforceable.— Whoever  pnrehaoee  land, 
vith  notice,  constructive  or  otherwise,  of  restrictions  or  eonditions 
impofled  upon  it  by  a  former  vendor,  in  respect  to  its  use,  for  cer- 
tain purposes,  or  in  respect  to  the  manner  of  building  upon  it,  takes 
the  land  subject  to  such  conditions  or  restrictions.    A  grantee  of 
property  subject  to  restrictions  is  bound  thereby:  Townsend's  Ap- 
peal, 68  Conn.  358,  36  AtL  815;  Newbold  v.  Peabody  Heights  Co., 
70  Md.  493,  17  Aa  372;  Peabody  Heights  Co.  ▼.  Willson,  82  Md. 
186,  32  Aa  386,  1077;  Hayes  v.  Waverly,  51  N.  J.  Eq.  346,  27  AtL 
^8;  Gibert  v.  Peteler,  38  Barb.  488;  Tallmadge  v.  East  Biver  Bank, 
26  N.  Y.  105;  Anderson  ▼.  Bowland,  18  Tex.  Civ.  App.  460,  44  B. 
^'  911.    As  to  the  right,  in  general,  of  a  successor  in  interest  of 
the  original   grantor  to   enforce    a  condition    subsequent,  see    the 
monographic   note  to  Trustees  of  Union   College  v.  New  York,  93 
^^  St.  Bep.  572-575.    Where  the  restriction  is  not  iiyposed  in  pur- 
manee  of  a  general  plan  for  the  improvement  of  several  lots,  a  sub- 
sequent grantee  of  an  adjoining  lot  cannot  enforce  it:   Haines  v. 
Einwachter    (N.  J.  Eq.),  55  AtL  38.    And    a    restriction    that    no 
ttmctuie  shall  be  erected  on  the  lot  "further  east  or  neSrrer  Ash- 
'^d  avenue   than   is  the  house  or  building  immediately  south   of 
*^i  property,"  is  not  enforceable  in  favor  of  the  owner  of  the 

Elding  specified,  when  the  only  circumstance  concerning  her  claim 
^0  the  benefit  of  the  restriction  is  the  fact  that  the  grantor  in  the 

deed  was  her  father,  who  had  given  her  the    house    south    of    the 

property  conveyed:  Hays  v.  St.  Paul  M.  E.  Church,  196  HL  638^  68 

N.  E.  1040. 

n.    Instances  of  Bestrlctions. 

^  Bestraint  of  Maxriage. — Generally  speaking,  eonditions  in  ab- 
solute or  general  restraint  of  marriage,  whether  of  man  or  woman, 
^n  considered  void  as  against  public  policy.  But  special  restraints, 
^hen  reasonable,  such  as  against  marriage  with  a  particular  per- 
Mn.  or  before  attaining  a  certain  age,  or  without  consent,  are  up- 
held as  valid:  Shackelford  v.  Hall,  19  111  211;  Bostick  v.  Blades,  59 
^d.  231,  43  Am.  Bep.  64S;  Hughes  v.  Boyd,  2  Sneed,  512;  mono- 
^phic  note  to  Chapin  ▼.  Cooke,  84  Am.  St.  Bep.  147-152.  "It  is 
^dottbtedly  an  established  rule  of  law,"  says  Justice  Whitehouse, 
^'^hat,  even  with  respect  to  devises  of  real  estate,  a  subsequent 
^iidition  which  is  intended  to  operate  in  general  and  unqualified 
T««tTaint  of  marriage,  or  the  natural  effect  of  which  is  to  create 
^due  restraint  upon  marriage  and  promote  celibacy,  must  be  held 
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illegal  and  void,  as  eontrarj  to  the  principles  of  sound  public  policy. 
It  appears  from  the  early  English  cases  that  this  doctrine  was  bor- 
rowed  by  the  English  ecclesiastical  courts  from  the  Boman  civil 
law,  which  declared  absolutely  void  all  conditions  in  wills  restrain- 
ing marriage,  whether  precedent  or  subsequent,  whether  there  was 
any  gift  over  or  not.  But  the  courts  of  equity  found  themselves 
greatly  embarrassed  between  their  anxiety,  on  the  one  hand,  to  fol- 
low the  ecclesiaetical  courts,  and  their  desire,  on  the  other,  to  give 
more  heed  to  the  plain  intention  and  wish  of  the  testator  as  mani- 
fested by  the  whole  will.  Thereupon  the  process  of  distinguishing 
commenced  for  the  purpose  of  preventing  obvious  hardships  arising 
from  the  application  of  that  technical  rule  to  particular  cases.  As 
a  result  there  has  been  engrafted  upon  the  doctrine  a  multitude  of 
curious  refinements  and  subtle  distinctions  respecting  real  and  per- 
sonal estate,  conditions  and  limitations,  conditions  precedent  and 
conditions  subsequent,  gifts  with  and  without  valid  limitations  over, 
and  the  application  of  the  rule  to  widows  and  other  persona  In- 
deed, it  may  be  said  of  the  decisions  upon  this  subject  with  even 
more  propriety  than  was  observed  by  Lord  Mansfield  in  regard  to 
another  branch  of  law,  that  'the  more  we  read,  unless  we  are  very 
careful  to  distinguish,  the  more  we  shall  be  confounded.'  The 
whole  subject  as  to  what  conditions  in  restraint  of  marriage  shall 
be  regarded  as  void  would  seem  to  be  involved  in  great  uncertainty 
and  confusion,  both  in  England  and  in  this  country.  There  is 
clearly  discernible,  however,  through  all  the  decisions  of  later  times, 
an  anxiety  on  the  part  of  judges  to  limit  as  much  as  possible  the 
rule  adopted  from  the  civil  law Beyond  the  general  proposi- 
tion first  stated,  the  cases  seem  finally  to  resolve  themselves,  for  the 
most  part,  into  the  mere  judgment  of  the  court  upon  the  circum- 
stances of  each  particular  case":  Mann  v.  Jackson,  84  Me.  400,  30 
Am.  St.  Bep.  358,  24  AtL  886.  Another  expression  of  judicial  opin- 
ion, as  showing  the  attitude  of  modern  courts  to  this  question,  oc- 
curs in  Arthur  v.  Cole,  56  Md.  100,  40  Am.  Bep.  409,  where  it  is  said 
although  the  doctrine  that  conditions  in  restraint  of  marriage  are 
void  ''still  prevails,  and  is  everywhere  recognized  and  enforced 
with  greater  or  less  strictness,  some  of  the  English  judges  in  recent 
cases  have  suggested  that  the  reason  upon  which  the  doctrine  was 
originally  founded  has  ceased  to  exist:  Allen  v.  Jackson,  L.  B.  1 
Ch.  Div.  399;  Jones  v.  Jones^  L.  B.  I  Q.  B.  Div.  279.  But  no  case 
has  yet  gone  to  the  extent  of  repudiating  the  doctrine  altogether, 
though  the  tendency  of  modern  decisions  perhaps  is  not  to  extend 
it,  nor  to  strive  to  bring  within  its  operation  cases  which  by  fair 
and  just  construction  fall  under  the  well-recognized  distinction* 
and  exceptions."  See  the  criticism  of  the  doctrine  in  Common- 
wealth V.  Stauffer,  10  Pa.  St.  350,  51  Am.  Dee.  489,  where  it  is  held 
that  a  condition  subsequent,  in  general  restraint  of  marriage,  is 
not  void  when  annexed  to  a  devise  of  land,  though  it  is  otherwiss 
when  annexed  to  a  legacy. 
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Wliere  a  lifrother   deeds  to  his  two  sistert  a  leasehold  property,  to 
Wd  u  tenanta   in    connnon  for  both  livesy  with  remainder  to  the 
nrvWoT  lor  life;   or  bo  long  aa  both  should  remain  unmarried,  and 
upon  the  marriage   of   either,  then  to  the  one  remaining  unmarried 
tor  Me,  the    deed    contains  no  condition   eondemned   bj   the  law: 
Aithnr  ▼.  Cole,  56  Md.  100,  40  Am.  Bep.  400.    But  a  grant  to  a 
daoghter  of  the  grantor  if  she  remains  single,  otherwise  to  her  chil- 
dren, is  held  Told:  Bandall  ▼.  Marble,  69  Me.  310,  31  Am.  Bep.  281. 
And  wliere  land  la  conveyed  to  two  sisters  and  their  heirs,  the  deed 
jvoviding  that  in  eaae  either  of  them  married  the  land  should  belong 
to  the  other,  and  that  they  should  not  sell  or  dispose  of  the  prop- 
erty in  any  manner,  if  they  sell  the  land,  and  both  die  unmarrieil. 
the  grantee  takes  a  good  title:  Munroe  r.  Hall,  97  N.  G.  206,  1  & 
£.  651. 

li.    BestraJnt  on  AlienatioiL — Conditions  subsequent  offending  the 
rale   against  perpetuities  are   considered  in  the  monographic  note 
to  In  re  Walkerly,  49  Am.  St.  Bep.  134-136.    As  a  rule  a  condition 
in  a  deed  against  alienation  is  void,  because  repugnant  to  the  es- 
tate granted:  Teaney  y.  Mains,  113  Iowa,  53,  84  N.  W.  953;  Munroe 
«-«-.  Hall,  97  K.   C.  206,  1  S.  £.  651.     A  provision  that  the  grantee 
ahaU  not  sell  the  property  during  her  life  is  in  contravention  of  the 
principle  of  public  policy  forbidding  unreasonable  restrictions  upon 
the  right  of  alienation:  Pritchard  v.  Bailey.  113  N.  C.  521,  18  S.  E. 
668.     And  in  a  deed  granting  a  life  estate  to  one,  with  remainder 
in  fee  to  his  children,  a  condition  against  alienation  by  the  grantee 
or  a  eale  for  his  debts  is  void:  McCleary  y.  Ellis,  54  Iowa,  311,  37 
Am.   Bep.   205,  6  K.  W.  571. 

A  condition  in  a  deed  that  the  grantee  aliening  shall  pay  part 
of  the  price  received  to  the  grantor  is  void:  De  Peyster  v.  Michael, 
6  N.  Y.  467,  57  Am.  Dec.  470.    So  is  a  condition  reserving  the  right 
by  the  vendor  to  repurchase  the  land  when  sold:  Hardy  y.  Galloway, 
111  N.  O.  519,  32  Am.  St.  Bep.  828,  15  8.  E.  890.    Or  a  condition 
that  if  the  grantee  ever  sells  the  land,  it  shall  be  to  the  grantor 
at  a  stipulated  price:  Maynard  v.  Polhemus,  74  Cal.  141,  15  Pae. 
451.    But  see  Jackson  v.  Schutz,  18  Johns.  174,  9  Am.  Dec.  195.     Or 
a  condition  that  the  grantee  shall  not  convey  without  the  consent 
of  the  grantor:  Murrav  y.  Green,  64  Cal.  363,  28  Pac.  118.     See,  also. 
Prey  v.  Stanley,  110  Cal.  423,  42  Pac.  908;  Durand  v.  Higgins  (Kan.), 
72  Pac.  567;  Miller  v.  Denny,  99  Ky.  53,  34  S.  W.  1079.     But  a  con- 
dition that  the  conveyance  shall  be  void  upon  a  failure  to  pay  the 
parchase  money  is  not  void:  Taylor  v.  Sutton,  15  Ga.  103,  60  Am. 
Dec.  682;  Spofford  y.  True,  33  Me.  283,  54  Am.  Dec.  621. 

Conditions  in  partial  restraint  of  alienation,  as  that  the  grantee 
shall  not  sell  to  a  particular  person  or  for  a  particular  time,  have 
been  considered  good:  Langdon  v.  Ingram,  28  Ind.  360;  Fouts  v. 
MiDiken  (Ind.  App.),  65  N.  B.  1050;  De  Peyster  v.  Michael,  6  N. 
Y.  467,  57  Am.  Dec.  470;  Camp  v.  Cleary,  76  Va.  140.  However,  in 
Latimer  y.  Waddell,  119  N.  0.  370,  26  S.  E.  122,  a  condition  annexed 
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to  a  deed  in  fee,  which  forbids  alienation  by  the  grantee  for  a 
specified  time  is  held  void  as  inconsistent  with  the  grant.  A  condi- 
tion in  a  deed  that  the  grantee  shall  sell  to  a  certain  person  at  a 
certain  price  is  held  valid  in  Rice  ▼.  Hall,  19  Ky.  Law  Bep.  814,  42 
8.  W.  99.  An  estate  for  life  may  be  vested  in  a  married  womaB 
with  a  provision  in  restraint  of  alienation:  Simon  ton  v.  White,  93 
Tex.  50,  77  Am.  St.  Bep.  824,  53  S.  W.  339. 

A  provision  in  a  deed,  creating  a  servitude  upon  an  estate  and 
annexing  it  to  another  estate  as  an  easement  appurtenant  to  the 
latter,  and  declaring  that  the  grantee  shall  not  dispose  of  the  ease- 
ment separately  from  the  property  to  which  it  is  annexed,  is  not 
an  objectionable  restraint  upon  alienation:  Warren  v.  Syme,  7  W. 
Va.  474. 

c.  Revesting  on  Death  of  Grantee. — Where  property  is  conveyed 
in  fee  simple,  upon  condition,  however,  that  whatever  part  of  the 
premises  of  which  the  grantee  may  die  seised,  or  in  which  she  may 
at  the  time  of  her  death  retain  an  interest,  ''shall  revert  to,  vest 
in,  and  again  become  the  absolute  and  indefeasible  property  of 
the  grantor,"  the  condition  is  inconsistent  with  the  absolute  con- 
veyance and  is  inoperative:  Case  v.  Dwire,  60  Iowa,  442,  15  N.  W. 
265. 

d.  Bestrlctlng  Bight  of  Partition. — ^It  is  said,  in  Spaulding   ▼. 
Woodward,  53  N.  H.  573,  16  Am.  Bep.  392,  that  the  right  to  parti- 
tion may  be  waived  by  the  parties  in  interest,  who,  by  express  con- 
dition or  proviso,  may  restrain  and  inhibit  the  exclusive  beneficial 
use  and  enjoyment  of  estates  held  in  common  or  joint  tenancy,  to 
any  extent  short  of  an  absolute  restriction   of  alienation.    But  in 
Haeussler  v.  Missouri  Iron  Co.,  110  Mo.  188,  33  Am.  St.  Bep.  431,  19 
S.  W.  75,  it  is  held  that  a  stipulation  in  a  deed  conveying  an  un- 
divided interest  in  land,  whereby  the  parties  covenant  for  them- 
selves,  their  heirs,  and  assigns  never  to  institute  proceedings  for 
the  partition  of  a  certain  specified  portion  of  that  land,  is  an  un- 
reasonable restraint  of  the  enjoyment  and  use  of  the  property,  and 
therefore  void.    A  condition  in  a  conveyance  of  land  in  undivided 
shares  to  the  individual  members  of  an  association  for  the  purpose 
of  erecting  and  managing  a  hotel,  that  the  land  is  to  be  held  in 
common,  without  partition  or  division,  subject  to  the  articles  of  the 
association,  is  not  invalid  as  repugnant  to  the  estate  granted,  nor 
upon  grounds  of  public  policy:  Hunt  v.  Wright,  47  N.  H.  896,  93 
Am.  Dec.  451. 

e.  Sale  of  Sland  from  Premises.— An  agreement  between  grantor 
and  grantee  that  the  latter  will  not  sell  any  sand  oil  the  premises 
conveyed  will  be  enforced  in  equity,  where  it  appears  that  the 
grantor  exacted  such  agreement  as  a  condition  precedent  to  the 
conveyance,  he  being  engaged  in  the  business  of  selling  sand  from 
a  tract  of  land  of  which  the  premises  conveyed  constituted  but 
a  smaU  part:  Hodge  v.  Sloan,  107  N.  Y.  244,  1  Am.  St.  Bep.  816, 
17  N.  E.  335.    And  if  a  town  votes  to  sell  a  beach,  a  bond,  intended 
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to  preflerre  certain  privileges,  which  is  conditioned  that  the  grant 
flball  allow  the  inhabitants  of  the  town  to  take  and  cany  away  satiil 
and  gravely  does  not  confer  a  right  without  stint,  and  cannot  be 
considered  repugnant  to  the  grant,  on  the  ground  that  the  beach 
mar  in  time  be  destroyed  by  the  inhabitants:  Middletown  ▼.  New- 
port Hospital,  16  B.  L  319,  15  AtL  800. 

t  Beserving  Stcht  to  Bevoks  Onat.— A  condition  in  a  deed  that 
tlie  grantor  may  revoke  and  annnl  the  conveyance  is  not  nnlawf nL 
Since  the  deed  i»  notice  to  the  grantee's  creditors  that  the  power 
of  revocation  ia  reserved,  such  a  condition  cannot  be  assailed  on 
tke  ground  that  it  is  contrary  to  public  policy  in  enabling  the  parties 
to  the  instrument  to  defeat  the  rights  of  such  creditors:  Bicketts 
▼.  Louisville  etc.  By.  Co.,  91  Ky.  221,  24  Am.  St.  Bep.  176,  15  S.  W. 
1^. 

g.  Flow  of  Ziight  and  Air.— A  grantor  may  reserve  a  free  flow 
of  air  and  light  over  the  premises  conveyed:  Gay  v.  Walker,  36  Me. 
M,  58  Am.  Dec.  734.  See,  also,  Tinker  ▼.  Forbes,  136  IlL  221,  26  N. 
£-  503.  Where  one  who  has  covenanted  to  convey  land  holds  under 
^  deed  which  provides  that  if  any  erections  are  made  on  the  land 
vbieh  obetmct  the  view  of  a  certain  neighbor,  the  land  shall  be 
forfeited  to  the  grantor  for  the  neighbor's  use,  his  estate  is  upon 
s  eondition  which  condition  is  valid,  although  in  favor  of  a  stranger, 
and  his  title  is  not  perfect:  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am. 
^^  785.  And  a  condition  in  a  deed  that  no  windows  shall  be 
placed  in  the  north  wall  of  the  house  or  of  any  house  erected  on  the 
pTemises  within  thirty  years,  is  valid:  Gray  v.  Blanchard,  25  Mass. 
(8  Pick.)   2&4. 

h.    Building  Bestrlctlons. 

1-  In  GteneraL— Conditions,  restrictions  and  covenants  are  fre- 
quently inserted  in  deeds  restricting,  at  least  lor  a  certain  period  of 
^e,  the  character,  location,  and  use  of  the  buildings  that  may  be 
greeted  on  the  premises.  The  purpose  of  these  is  generally  to  pre- 
sent the  erection  of  such  buildings  thereon  as  will  impair  the  value 
^^  the  residue  of  the  land  belonging  to  the  grantor  or  conveyed  to 
^bers.  So  long  as  the  restriction  is  reasonable  and  in  accord  with 
Public  policy  no  valid  objection  to  it  is  discernible.  These  restric- 
tions assume  various  forms.  Some  of  them  are  directed  toward  the 
^^ht,  material,  or  value  of  buildings  that  may  be  constructed  on 
tlie  land  conveyed:  See  Quatman  v.  McCray,  128  Cal.  285,  60  Pac 
^;  Hobson  v.  Cartwright,  93  Ky.  368,  20  S.  W.  281;  Keening  v. 
Mng,  126  Mass.  404;  Frink  v.  Hughes  (Mich.),  94  N.  W.  601;  Clark 
V.  Martin,  49  Pa.  St.  289. 

Others  place  linritations  on  the  building  line,  requiring  that  no 
building  shall  be  located  less  than  a  certain  specified  distance  from 
^^e  street  or  approach  to  within  a  certain  distance  of  the  boundary 
ot  the  land:  See  Ewertsen  v.  Gerstenberg,  186  HI.  344,  57  N.  E. 
1051;  Herrick  ▼.  Marshall,  66  Me.  435;  Linzee  v.  Mixer,  101  Mass. 
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512;  Attorney  General  ▼.  Ghtrdiner,  117  Mass.  492;  Sanborn  v.  Bice, 
129  Mass.  387;  Nowell  v.  Boston  Academy,  130  Mass.  209;  Payson 
V.  Bumham,  141  Mass.  547,  6  N.  E.  708;   Hamlen  v.  Werner,  144 
Mass.  396,  11  N.  E.  684;  Attorney  General  v.  Ayer,  148  Mass.  584, 
20  N.  E.  451;   Attorney  General  v.  Algonquin  Club,  153  Mass.  447, 
27  N.  E.  2;   Smith  v.  Bradley,  154  Mass.  227,  28  N.  E.  14;  In   r» 
Welsh,  175  Mass.  68,  55  N.  E.  1043;  Best  v.  Nagle  (Mass.),  65  N. 
E.  »42;  Sutcliffe  v.  Eisele^  62  N.  J.  Eq.  222,  50  Atl.  69.     A  piazzik 
attached  to  a  house,  whether  covered  by  its  own  roof  or  by  an  ex- 
tension of  the  roof  of  the  house,  if  it  j  rejects  beyond  the  line  pre- 
scribed, violates  the  restriction  or  condition  against  the  construc- 
tion of  buildings  nearer  than  a  specified  distance  from  the  street: 
Bagnall  v.  Da  vies,  140  Mass.  76,  2  N.  E.  786;  Reardon  v.  Murphy,. 
163  Mass.  501,  40  N.  B.  854.    So  does  a  bay  window,  one  story  higlk 
and  built  up  from  the  foundation  wall:  Kirkpatrick  t.  Peshine,  24 
N.  J.  Eq.  206.    And  a  porch  built  upon  brick  foundations,  roofed^ 
and  permanently  attached  to  the  whole  front  of  the  house:  Ogontz 
Land  etc.  Co.  v.  Johnson,  168  Pa.   St.  178,  31  Atl.  1008.     Compare- 
Hawes  v.  Favor,  161  HI.  440,  43  N,  E.  1076;  Graham  ▼.  Hite,  93  Ky. 
474,  20  S.  W.  506. 

Others  forbid  the  erection  of  any  other  buildings  on  the  land  con- 
veyed,  except  dwelling-houses  and  the  necessary  outbuildings:    See 
Duncan  v.  Central  etc.  By.  Co.,  85  Ky.  525,  4.S.  W.  228;  Hopkins 
V.  Smith,  162  Mass.  444,  38  N.  B.  1122;  Fuller  v.  Arms,  45  Vt.  400. 
Such  conditions  or  restrictions  are  violated  by  putting  up  a  tent, 
fitted  up  with  a  stove  and  furniture,  to  be  lived  in  in  the  daytime 
temporarily  in  the  summer:  Blakemore  v.  Stanley,  159  Mass.  6,  35 
N.  E.  689;  or  by  using  a  portion  of  the  building  for  a  grocery  or 
a  meat  and  vegetable  store:  Dorr  v.  Harrahan,  101  Mass.  531,  3  Anu 
Eep.  398;   Cornish  v.  Wiessman,  66  N.  J.  Eq.  610,  35  AtL  408;   or 
by  converting  a  dwelling    into    a  public    eating-house:    Parker    v. 
Nightingale,  6   Allen,  341,  83   Am.  Dec.   632;   or  by  carrying  on   a 
photograph  gallery:  Frink  v.  Hughes  (Mich.),  94  N.  W.  601.    And 
a  condition  that  only  one  single  dwelling-house  shall  be  erected  is 
broken  by  the  erection  of  a  building  containing  several  tenements 
designed  for  separate  fanrilies:  Gillis  v.  Bailey,  17  N.  H.  18,  21  N. 
H.    149.    And   a   condition   that    no    dwelling-house   should   contain 
more  than  two  tenements,  or  be  constructed  for  more  than  two  fami- 
lies is  broken  by  the  erection  of  a  building  with  capacity  for  three 
families:  Ivarson  v.  Mulvey,  179  Mass.  141,  60  N.  E.  477.  A  condition 
that  the  property  shall  be  used  for  residence  purposes  only  does  not 
prohibit  the  building  of  an  apartment  house,  with  flats,  each  com- 
plete for  housekeeping,  but  with  a  large  dining-room  for  the  use 
of  such  occupants  as  desire  it  instead  of  their  piivate  dining-rooms: 
McMurty  v.  Phillips  Investment  Co.,  19  Ky.  Law  Rep.  2021,  46  8. 
W.  96.    If  a  building  is  maintained  as  a  single  dwelling-house,  but 
is  used  also  as  a  private  institution  for  the  treatment  of  persons 
suffering  from  the  liquor  and  kindred  habits,  who  are  boarded  and 
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lodged  there  during  treatment,  a  restriction  in  the  deed  eonve^ng 
Ilie  knd,  tliat  no  Ymilding  other  than  one  single  dwelling-hoiiM  shall 
he  maintained  on  fhe  lot,  ia  not  violated:  Stone  t.  Pillsbury,  167 
Ifaas.  S32,  45  1^.  B.   768. 

2.   Sfi«ct   of    Glians^  In  Neighhorhood. — ^When  the  conditions  of 
titiea  greatly   eliangey    it  is  not  for  the  interest  of  the  com ni unity 
tliat  restrietions  pnt  upon  land  in  reference  to  the  quiet  of  reaiden* 
tial  streets  shonld  continue,  when  the  neighborhood  is  entirely  given 
np  to  'bnaneaSy  unless  thej  are  so  expressed  as  plainly  to  be  bind- 
ing: Boston  'Baptist  Social  Union  ▼.  Tnistees  of  Boston  University 
(>laaB.^,  66  K.  £.  714.    If  the  purpose  of  restrictive  eovenants  in- 
serted in  a  eonveyance  is  to  make  the  locality  a  suitable  one  for 
reaidenee,  bnt  owing  to  the  general  growth  of  the  city  and  the  pres- 
ent use  of  the  whole  neighborhood  for  business,  this  purpose  ean 
no  longer  be  aeeomplished.  no  matter  how  rigidly  the  restriction  is 
enforeed,  it  is  oppressive  and  inequitable  to  give  effeet  to  it,  and 
-equity  wiU  not  enjoin  its  violation,  though  when  there  is  no  remedy 
at  law  the  bill  may  be  retained  for  the  purpose  of  assessing  dam- 
ages: Jachson  v.  Stevenson,  156  Mass.  496,  32  Am.  St.  Bep.  476,  31 
N.  E-  691.     See,  too,  Both  v.  Jung,  79  N.  Y.  Supp.  822,  79  App.  Div. 
1.     Equity  wiH  refuse  to  enforce  a  covenant  not  to  devote  a  certain 
property  to  business  purposes  where  there  has  been  such  a  change 
in  the  character  of  the  neighborhood  by  the  building  of  an  elevated 
railway  and  the  increase  of  business  houses,  as  to  defeat  the  object 
of  the  agreement,  and  render  it  inequitable  to  deprive  the  owner 
of  the  privilege  of  using  his  property  as  its  surroundings  required: 
Trustees  of  Columbia  Ck>llege  v.  Thacher,  ft7  N.  T.  311,  41  Am.  Bep. 
^65.    And  so  where  there  is  a  covenant  against    the    erection    of 
eheap  buildings,  if  conditions  so  change  that  only  such  buildings 
are  suited  to  the  vicinity,  the  covenant  will  not  be  enforced:  Page 
▼.  Murray,  46  N.  J.  £q.  326,  19  Atl.  11. 

*  m.    Bestrictions  on  Use  of  Property, 

a.    In  Oensral— OffensiYe  Bmdnesses. — Every  owner  of  real  prop- 
erty has  the  right  to  deal  with  it  so  as  to  restrain  its  use  by  his 
.grantees  within  such  limits  as  to  prevent  its  appropriation  to  pur- 
poses which  win  impair  the  value  or  diminish  the  pleasure  of  the 
enjoyment  of  the  residue  of  the  land  which  he  retains  or  grants  to 
•others.    The  only  restriction  on  this  right  is  that  it  shall  be  exer- 
•eised  reasonably,  with  a  due  regard  to  public  policy,  and  without 
creating   an   unlawful  restraint   on    trade.     Conditions   and   rsstrie- 
tions  in  deeds,  inserted  with  a  view  to  assert  this  right  by  for- 
bidding the  use  of  the  property  for  objectionable  trades,  businesses, 
and  purposes,  are  valid:  See  Whitney  v.  Union  By.  Co.,  11  Gray, 
359,  71  Am.  Dec.  715;  Bacon  v.  Sandberg,  179  Mass.  396,  60  N.  E. 
-936;  Fink  v.  Hughes  (Mich.),  94  N.  W.  601;  Winnipesaukee  Gamp- 
meeting  Assn.  V.  Gordon,  63  N.  H.  505,  3  AtL  426;  United  States 
w.  Certain  Lands  in  Jamestown,  112  Fed.  622^ 
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A  restriction  that  property  shall  not  be  used  for  manufacturing 
nor  any  nauseous  or  oflenBive  business  is  not  contrary  to  publio 
policy,  nor  an  unreasonable  restraint  of  trade:  Whitney  ▼.  UnioiB 
By.  Co.,  11  Gray,  859,  71  Am.  Deo.  715;  Atlantic  I>ock  Ck>.  y.  Leay-- 
itt,  54  N.  Y.  85,  13  Am.  Bep.  556.  But  the  sale  of  groceries  an<S 
proviflions  is  not  a  nauseous  or  offensive  trade:  Tobey  v.  Moore, 
130  Mass.  448.  A  prohibition  of  the  use  of  property  granted  incon- 
sistent  with  the  title  conveyed  is  void:  Craig  y.  Wells,  11  N.  Y.  315. 

b.  Sale  of  Uqiion.— A  condition  in  a  deed  against  the  manufacture, 
sale  or  gift  of  intoxicating  liquor  on  the  premises  conveyed,  whether 
general  and  for  all  time  or  limited  to  particular  sales  for  a  specifie<t 
time,  is  valid.  It  is  not  repugnant  to  the  grant,  nor  against  pub- 
lie  policy,  nor  in  restrain  of  trade:  Collins  Mfg.  Co.  v.  Marcy,  2S 
Conn.  942;  Hatcher  y.  Andrews,  68  Ky.  (5  Bush)  561;  Sutton  v. 
Head,  86  Ey.  156,  9  Am.  St  Bep.  274,  6  S.  W.  410;  Smith  v.  Barrie,. 
66  Mich.  814,  56  Am.  Bep.  391;  Watrous  y.  Allen,  57  Mich.  362,  5a 
Am.  Bep.  868;  Beilly  v.  Otto,  108  Mich.  330,  66  N.  W.  228;  Plumb 
r.  Tubbs,  41  N.  Y.  442;  Anderson  v.  Bowland,  18  Tex.  Civ.  App. 
460,  44  8.  W.  911;  Bad  Biver  Lumbering  etc.  Co.  v.  Elaiser,  82  Wis^ 
166,  51  N.  W.  1100;  Cowell  v.  Springs  Co.,  100  U.  8.  55,  affirminsr 
8  Colo.  82.  The  condition  will  not  be  presumed  to  be  a  nominal 
eonditi<m  and  disregarded,  although  a  statute  of  the  state  declares 
that  when  any  conditions  annexed  to  t^  conveyance  are  merely  nomi- 
nal and  evince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they* 
may  be  disregarded:  Sioux  City  etc.  B.  B.  Co.  v.  Singer,  49  Minn.. 
801,  82  Am.  St.  Bep.  554,  51  N.  W.  905.  It  has  been  held  otherwise, 
however,  when  it  appears  that  the  grantor  does  not  reside,  or  own 
other  property,  in  the  same  village  or  in  its  vicinity:  Barrie  v» 
Smith,  47  Mich.  180,  10  N.  W.  168. 

But  sueh  conditions  will  not  be  enforced  when  inserted  for  a  dis- 
honest purpose,  and  to  enable  the  grantor  to  obtain  a  monopoly  of^ 
the  prohibited  business:  Chippewa  Lumber  Co.  v.  Tremper,  75  Mich. 
36,  18  Am.  St.  Bep.  420,  42  N.  W^532.  And  when  a  grantor  con- 
veys one  parcel  of  land  with  the  condition  in  the  deed,  bat  afterward 
conveys  adjoining  land  to  third  persons  without  it,  he  waives  the 
right  to  enforce  the  restrictions  contained  in  the  first  deed,  even 
though  they  were  omitted  from  the  second  deed  by  mistake,  if  no 
proceeding  to  correct  the  mistake  has  been  taken:  Jenks  v.  Paw- 
lowski,  98  Mich.  110,  39  Am.  St.  Bep.  522,  56  N.  W.  1105.  But  see 
Haines  v.  Einwachter  (N.  J.  Eq.),  55  Atl.  38. 

If  a  change  in  the  character  of  the  neighborhood  is  relied  on  to 
prevent  the  enforcement  of  a  restriction  against  the  sale  of  liquor, 
there  must  be  such  a  change,  so  it  is  held,  caused  by  the  grantor 
or  those  claiming  under  him,  as  to  defeat  the  purpose  of  the  re- 
strictions or  seriously  to  injure  the  property  rights  of  the  grantee 
if  enforced:  Star  Brewery  Co.  v.  Primas,  163  111.  652,  45  N.  E.  145. 
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A  TCftrietioii  in  a  deed  as  to  tba  lale  of  intoxieating  li4)iion  am 
tbt  pramisaa  is  effeeiire  againat  a  tenaat,  aasignee,  or  pnrehaaer  of 
tbt  Teadee:  O'Briea  ▼.  WetbereU,  14  Kaa.  616;  Sutton  t.  Head,  86 
Ky.  156,  9  Am.  St.  B«p.  E74,  5  S.  W.  410;  Slonx  City  etc.  B.  B.  Co. 
T.  Singer,  49  Minn.  301,  32  Am.  St.  Bep.  554,  51  N.  W.  905. 

CL  HoMs  md  rulilk  llaoaoi  A  eondition  or  etipolation  in  a  deed 
tbtt  tke  premiaea  shall  not  be  need  for  a  hotel,  Uyem,  or  pnbtte* 
Wose  18  Talid:  Poet  ▼.  Bemheimer,  81  Hnn,  247;  Stinee  ▼.  Dormaa, 
25  Okio  St  580.  In  the  laet  eaae,  the  nee  was  forbidden  ao  long  aa 
certain  other  property  of  the  grantor  shonld  be  need  for  that  por- 
poM.  In  Poet  ▼.  Weil,  115  N.  T.  361,  12  Am.  St.  Bep.  809,  22  N. 
£.  145,  it  ia  held  that  though  a  deed  eontains  the  elanae:  ''Pro- 
YiM  alwaya,  and  these  presenta  are  npon  thia  express  condition^ 
^t  the  aforesaid  premises  sliall  not,  nor  shall  any  part  thereof,  or 
toy  building  or  bnildings  thereon  erected  or  to  be  erected,  be  at 
ttj  time  hereafter  -need  or  occupied  as  a  tavern  or  pnblie-hoiue 
of  any  hind,"  this  condition  will  not  be  construed  as  a  condition 
>abaeqiient,  the  failure  to  obserre  which  will  forfeit  the  estate,. 
^  ss  a  mere  covenant  for  the  protection  of  the  interests' of  the 
i^sater.  The  office  of  the  clause  is  merely  to  restrain  the  generality 
«f  preceding  elanaes  by  limiting  the  uses  to  which  the  premises  may 
>Mput 

d.  BaOways  and  Statloiiu.— A  condition  in  a  grant  to  a  railroad 
(omptny  against  establishing  a  station  within  a  certain  distance, 
BO  as  to  disable  itself  to  perform  its  duty  by  establishig  a  station 
where  the  public  convenience  may  require,  is  void:  St.  Louis  etc. 
^  1^  Co.  V.  Mathers,  71  ID.  502,  22  Am.  Bep.  122.  See,  also.  Tucker 
▼•  ADen,  16  Elan.  812.  But  a  condition  or  covenant  in  the  convey- 
>aee  of  n  right  of  way  to  stop  all  accommodation  trains  at  a  depot 
^  l)e  erected  at  a  certain  place,  cannot  be  held,  as  a  matter  of  law, 
to  he  void,  aa  contravening  the  public  interest:  Gray  v.  Chicago 
^  Ity.  Co.,  189  HI.  400,  59  N.  E.  950.  A  condition  in  a  grant  that 
^  nihray  shall  be  maintained  upon  the  estate  is  valid:  Cornelius 
▼•  Itens,  26  N.  J.  L.  876.  And  r  condition  in  a  deed  to  a  railroad 
^puty  that  certain  portions  of  the  land  shall  be  kept  open  as  pub- 
^  Btreets  is  not  void  as  imposing  a  duty  inconsistent  *  with  the 
^^''Poiation'B  business  and  outside  the  object  for  which  it  was 
formed:  Tinkham  v.  Brie  By.  Co.,  53  Barb.  393. 

a  USOm  and  War^ovaes. — ^A  grantor  may  impose  the  condition 
tliat  the  grantee  shall  keep  a  sawmill  and  a  gristmill  doing  buai-i 
B^  oa  the  premises:  Sperry  v.  Pond,  5  Ohio,  387,  24  Am.  Dec.  296. 
^1  too,  Houston  etc  B.  Bw  Co.  v.  Ennis-Calvert  Compress  Co.,  23 
^^^  Civ.  App.  441,  56  S.  W.  367.  And,  on  the  other  hand,  as  ia 
^«ld  in  the  principal  case,  a  condition  in  a  deed  that  no  grain 
•lentor  shall  ever  be  erected  on  four  village  lots  conveyed  or  grain 
*ver  handled  thereon,  is  valid  and  enforceable,  notwithstanding  the 
^'^^^^g  erected  is  a  public  warehouse,  there  being  no  such  warehouse 
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on  the  premises  when  conveyed  and  the  condition  not  aflectixig^   all 
the  available  lands  in  the  community. 

f.  Public  Buildings— Courthouse.— A  condition  in  a  deed  to  a 
municipality  that  the  property  shall  be  used  for  the  purpose  of  piil>- 
lic  buildings,  such  as  a  courthouse,  or  that  such  buildings  sliall 
be  erected  on  the  premises  within  a  certain  time  is  valid:  Henry  v. 
Etowah  County,  77  Ala.  538;  Trustees  of  Union  College  v.  New 
York,  173  N.  T.  38,  93  Am.  St.  Bep.  569,  65  N.  E.  853.  And  it  is 
violated  if,  after  the  courthouse  ia  erected  and  has  been  uaed  for 
Bome  time,  the  county  seat  is  removed  to  another  town:  Pepin 
County  V.  Prindle,  61  Wis.  301,  21  N.  W.  254. 

g.  Schools,  Churches,  Cemeteries,  etc. — ^An  owner  of  property  may 
convey  it  on  the  condition  that  it  shall  be  used  solely  for  the  pur- 
pose of  erecting  school  or  educational  buildings  thereon:  Papst 
V.  Hamilton,  133  Cal.  631,  66  Pac,  10;  Warner  v.  Bennett,  31  Conn. 
468;  McKissick  v.  Pickle,  16  Pa.  3t.  140.  Or  tliat  it  shall  be  uaed 
</nly  for  church  or  religious  purposes:  Grissom  v.  Hill,  17  Ark.  483; 
Upington  v.  Corrigan,  151  N.  Y.  143,  45  N.  B.  359;  First  Presby- 
terian Church  V.  Elliott  (S.  C),  43  S.  E.  674,  or  only  by  a  particular 
denomination:  Nelson  v.  Solomon,  112  Ga.  188,  37  S.  E.  404;  or 
that,  when  not  used  by  the  sect  to  which  it  is  granted,  the  building 
£hall  be  open  to  all  evangelical  orders  of  Christians:  Tomlin  v. 
Blunt,  31  IlL  App.   234. 

On  the  other  hand,  it  is  said  that  the  owner  of  property  may 
convey  it  on  the  condition  that  it  shall  not  be  used  for  a  school- 
house,  a  hospital,  or  a  cemetery:  Plumb  v.  Tubbs,  41  N.  Y.  442,  446; 
McKissick  ▼.  Pickle,  16  Pa.  St  140. 


CHICAGO  AND  ALTON  RAILROAD  COMPANY  y.  GORB. 

[20.2  m.  188,  66  N.  E.  1063.] 
SAIULOADS.— An  Attempt  to  Step  upon  a  Moylng  Train  in 
compliance  with  the  advice  or  direction  of  the  conductor  cannot 
be  declared,  as  a  matter  of  law,  to  be  negligence  that  will  bar  a 
recovery  for  injuries  sustained,  unless  the  danger  is  so  open  and 
obvious  that  only  a  reckless  man  would  encounter  it.     (p.  226.) 

RAIUtOABS.— Every  Attempt  to  Board  a  Train  In  Motion  is 
not,  per  se,  contributory  negligence.  Whether  or  not  it  is,  is  a 
-question  of  fact  to  be  determined  in  view  of  all  the  attendant  and 
surrounding  circumstances,     (pp.  226,  228.) 

BAILR0AD8.— It  is  Within  the  Scope  of  a  Conductor's  Duty 
to  advise  and  direct  passengers  in  the  matter  of  boarding  trains  and 
in  getting  off  at  stations  to  secure  their  baggage  to  be  rechecked. 
<p.  226.) 
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EATTJlOAl>S— BoMdIng  Tntak  in  ]fottoii^BTUUoM.^A  eon- 

TcnatioB  between  tbe  conductor  and  a  passenger  with  referene« 
to  the  eonne  to  be  pursued  by  tbe  latter  in  getting  off  tbe  train 
tt  ft  station  to  have  his  baggage  recheeked  is  admissible  as  STidence 
XD  as  action  for  injuries  sustained  by  him  while  trying  to  reboard 
tke  moring  train,     (p.   227.) 

KAIIAOABS— Boarding  Ttain  in  Motion.— Testimony  by  one 
iijared  in  attempting  to  board  a  moTing  train  that  he  heard  the 
Tordsy  ''Hurry  np!  Get  on  there f  is  admissible,  although  he  is 
nuible  to  say  they  were  spoken  by  the  conductor,  if  such  fact  Is 
•howB  by  other  testimony,     (p.  227.) 

BATTiROATMS—Bosarding  Train  In  Motion  on  Oondnetor's  Ad- 

vks. — ^The  fact  that  a  person  injured  in  boarding  a  moving  train 
seted  upon  the  suggestion;  advice,  or  direction  of  the  conductor 
1!  competent  as  tending  to  prove  that  he  exercised  reasonable  care. 
<p.  227.) 

&AXLBOAI>S— Boarding  Train  In  Motion.— A  flpadal  Znterro* 

S>toc7,  Did  the  plaintiff  attempt  to  board  the  train  of  the  defendant 
^fter  it  was  in  motion,  and  if  so,  was  such  attempt  the  cause  of 
tbe  injury  to  the  plaintifff ''  should  be  modified  by  inserting  the 
word  "proximate"  before  the  word  "cause."     (pp.  227,  228.) 

TBIAIi.— Special  Interrogatories  Should  Call  for  a  finding  as 
to  Tiltimate  controlling  facts,  or  as  to  probative  facts  from  which  the 
•Itimate  controlling  facts  necessarily  result,     (p.  228.) 

TBIAJL— Special  Interrogatorlea. — ^It  is  Competent  for  an  At- 

*^My  to  read  special  interrogatories  to  the  jury,  to  discuss  the 
evidence  applicable  thereto,  and  to  suggest  the  answers  which,  in 
Us  view,  should  be  returned,     (pp.  228,  229.) 

Patt(ai  &  Patton  and  William  Brown,  for  the  appellant. 
Bell  &  Burton,  for  the  appellee. 

^  BOGGS,  J.  The  appellate  court  for  the  third  district 
*ffinned  the  judgment  in  favor  of  the  appellee  entered  in  the 
Macoupin  circuit  court,  in  the  sum  of  five  thousand  three  hun- 
^  and  four  dollars,  in  an  action  on  the  case  against  the  ap- 
pelant company  to  recover  for  personal  injuries  inflicted,  as  the 
^^•larations  alleged,  through  the  negligence  of  the  servants  of 
the  company.  This  is  an  appeal  to  reverse  the  judgment  of 
•ffinnance. 

In  September,  1899,  the  appellee  desired  to  go  from  Chicago 
♦o  Carlinville  on  the  appellant's  railroad.  The  State  Fair  was 
^en  in  progress  in  Springfield  and  the  appellant  company  was 
•elling  tickets  at  reduced  rates  to  that  city.  Appellee  purchased 
^ticket  from  Chicago  to  Springfield  and  had  his  baggage  checked 
fe  the  latter  point.  When  on  the  train  he  surrendered  his  ticket 
^0  ihe  conductor  and  paid  that  official  the  fare  charged  by  tlie 
<^inpany  for  passage  from  Springfield  to  Carlinville.  He  desired 
^  We  his  baggage  recheeked,  so  that  it  would  also  be  trans- 
Am.  St  Eep.,  Vol.  95—15 
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ported  to  Carlinville.     He  requested  the  conductor  to  make  tbia 
change  in  the  destination  of  his  baggage,  and  was  told  by  the 
conductor  to- attend  to  it  himself.     He  a-sked  the  conductor  wliere 
he  could  attend  to  the  matter,  and  was  told  that  he  could  do  so 
when  the  train  stopped  at  Joliet,  and  in  i-^ply  to  a  question  asked 
by  the  appellee,  the  conductor  said  there  would  be  time  for  him 
t^  have  his  baggage  rechecked  at  Joliet.     When  the  train  arrived 
at  Joliet  the  appellee  went  upon  the  platform  and  forward  to  the 
baggage-car,  *®*  and  after  some  delay  succeeded  in  getting  his 
bagga^^  rechecked  from  Springfield  to  Carlinville.    The  evi- 
dence tended  to  show  that  he  proceeded  with  no  unnecessary  de- 
lay in  the  matter  of  getting  his  baggage  rechecked  and  in  seek- 
ing to  re-enter  the  car,  but  that  through  the  negligence  of  the 
conductor  the  train  wsb  put  in  motion  and  was  moving  when  he 
attempted  to  mount  the  steps  of   the  car.     The   evidence   also 
tended  to  show  that  the  conductor,  who  was  still  upon  the  plat- 
form encouraged  and  advised  appellee  to  attempt  to  board  the 
train;  that  he  supposed  he  might  do  so  with  safety  and  attempted 
to  reach  the  steps,  and  in  doing  so  fell  or  was  thrown  or  drawn 
under  the  wheels  of  the  car  and  his  right  foot  so  mangled  and 
crushed  that  it  had  to  be  amputated. 

It  is  80  far  within  the  scope  of  the  authority  of  a  con- 
ductor of  a  railway  train  to  advise  and  direct  passengers  in  the 
matter  of  boarding  the  train,  that  an  attempt  to  step  on  a  mov- 
ing train  in  compliance  with  such  advice  or  direction  cannot  be 
declared,  as  matter  of  law,  to  be  negligence  that  will  bar  recovery, 
unless  the  danger  is  9o  open  and  obvious  that  only  a  reckless 
man  would  encounter  it:  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
663 ;  2  Bapalje  &  Mack^s  Digest  of  Railway  Law,  par.  370.  In 
Chicago  etc.  R.  B.  Co.  v.  Winters,  176  111.  293,  302,  61  N.  E. 
901,  904,  we  said:  *^The  directions,  invitation  or  aasurance  of 
safety  given  by  a  servant  of  the  company  may  so  qualify  a  plain- 
tiff's acts  as  to  relieve  it  of  the  quality  of  negligence  which  it 
would  otherwise  have/'  The  law  has  no  rule  declaring  every  at- 
tempt to  board  a  moving  train  to  be,  per  se,  negligence. 
Whether  or  not  the  appellee,  in  attempting  to  get  upon  the  car 
while  the  same  was  in  motion,  on  the  occasion  in  question,  was 
guilty  of  such  contributory  negligence  as  would  bar  a  recovery, 
wae  a  question  of  fact  to  be  determined  by  the  jury  in  view  of 
all  the  attendant  anid  surrounding  circumstances:  Chicago  etc. 
R.  R.  Co.  V.  Byrum,  163  111.  131,  38  N.  E.  678;  Chicago  etc.  R. 
R.  V.  Storment,  190  IlL  42,  60  N.  E.  104,  6  Am.  *»»  &  Eng. 


April,  1903.]    Chicago  etc.  B.  B.  Co.  v.  Oobb.  227 

Socjr.  of  Law^  2d  ed.^  653,  656,  657;  3  Thompeon  on  Negligence, 
8ec&  2995,  2996. 

The  trial  court  did  not  err  in  permitting  the  appellee  to  de- 
tnl  the  conversation  which  occnrred  between  himaelf  and  the 
eondnotor  while  on  board  the  train  with  reference  to  the  coune 
to  be  punned  by  the  appellee,  when  tiie  train  should  arrive  at 
Joliet,  in  the  matter  of  procoring  his  baggage  to  be  lechecked 
from  Springfield  to  Carlinville.  It  was  within  the  scope  of  the 
i^  of  the  conductor  to  make  such  suggestions  and  give  advice 
to  passengers,  and  the  conversation  referred  to  explained  why  the 
tppdiee  left  the  car  and  came  upon  the  platform  at  Joliet,  and 
teaded  to  reUeve  him  from  any  charge  of  apparent  negligence  in 
leaving  the  car  and  to  justify  him  in  so  doing. 

We  have  examined  the  complaint  that  the  appeUee  was  allowed 
to  testify  that  just  as  or  immediately  before  he  attempted  to  re- 
momit  the  step  of  the  car  he  heard  the  wordsj^  '^urry  up !  Get 
on  there P'  without  being  able. to  testify  that  such  words  were 
spokea  by  the  conductor.  The  appellee  testified  he  did  not  see  the 
Person  who  so  cried  out,  but  that  he  had  only  a  moment  before 
left  the  conductor  at  the  place  from  which  the  voice  came,  and 
^  no  one  else  was  there  with  the  conductor.  This  evidence 
tended  to  the  indentification  of  the  conductor  as  the  person  who 
60  called  out,  and  that  the  conductor  was  such  person  was  re- 
n^ed  from  question  by  the  testimony  of  the  witness  Cowing. 
Ilie  declaration  alleged  that  the  appellee  proceeded  with  reason- 
able and  ordinary  caxe  in  attempting  to  board  the  train,  and  that 
be  acted  upon  the  suggestion,  advice  or  direction  of  the  conductor 
vas  oampetent  to  be  proven  as  a  ciicumstance  tending  to  show 
^  appellee  had  exercised  ordinary  care. 

The  appellant  company  asked  the  court  to  submit  the  f  ollow- 
^  special  interrogatory  (except  the  word  "proximate/*  in- 
closed in  brackets  )  to  the  jury :  'T)id  the  plaintiff  attempt  to 
l^oard  the  train  of  the  defendant  after  it  *•*  was  in  motion,  and 
^  80,  was  such  attempt  the  [proximate]  cause  of  the  injury  to 
the  plaintiff?'  The  court  modified  the  interrogatory  by  insert- 
^g  the  word  "proximate,*'  and  this  action  of  the  court  is  a«- 
®ped  as  for  error.  This  interrogatory  was  framed  by  counsel 
'^  the  appellant  company  upon  the  theory  that  the  law  pro- 
^^Uiced  an  attempt  to  board  a  train  while  in  motion  as,  per  se, 
^^RAributory  negligence.  If  that  view  of  the  law  had  been  cor- 
^  then  an  affirmative  answer  to  the  interrogatory  would  have 
^  inconsistent  with  a  general  verdict  for  the  plaintiff;  but,  as 
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we  hare  seen,  it  was  not  a  question  of  law,  but  of  fact,  whether 
the  act  of  the  appellee  in  attempting  to  get  upon  the  train  while 
the  same  was  in  motion  was,  under  the  circumstances,  n^ligence. 
Whether  negligent  or  not  was  to  be  determined  upon  considera- 
tion of  all  the  attending  facts  and  circumstances.    Hence  an  af- 
,iirmative  answer  to  the  interrogatory  as  framed  by  counsel  for 
the  appellant  and  as  modified  by  the  court  would  not  have  eatab- 
lishcd  an  ultimate  fact  decisive,  in  any  manner,  of  the  issues  in 
the  case.    That  the  train  was  in  motion  when  the  appellee  at- 
tempted to  enter  the  car  is  not  at  all  inconsistent  with  the 
general  verdict  returned  by  the  jury  for  the  appellee.     Special 
interrogatories  should  call  for  a  finding  as  to  ultimate  control- 
ling facts,  or  as  to  probative  facts  from  which  the  ultimate  con- 
tpolling  facts  necessarily  result:  Chicago  etc.  By.  Co.  v.  Dun- 
leavy,  129  111.  132,  22  N".  E.  15.     The  special  interrogatory  as 
asked  or  as  modified  did  not  call  for  the  finding  of  an  ultimate 
fact,  or  for  a  probative  fact  from  which  an  ultimate  fact  re^ 
Bulted,   and  consequently  should  have  been   refused.     The  ap- 
pellant, therefore,  has  no  ground  to  complain  that  it  was  modi- 
fied. 

We  do  not  conceive  that  it  was  improper  practice  to  permit 
counsel  for  appellee  to  read  the  special  interrogatories  to  the 
jury,  and  in  connection  therewith  discuss  the  evidence,  for  the 
purpose  of  convincing  the  jury  that  under  the  evidence  the  in- 
terrogatories should  be  answered  ^^^  in  the  aflQrmative  or  in  the 
negative,  as  the  case  might  be.     The  objection  is  not  that  the 
argument  of  counsel  appealed  to  the  prejudice  of  the  jurors  or 
to  their  sympathies,  or  that  it  transcended  legitimate  grounds  of 
debate,  but  simply  that  it  was  error  to  allow  counsel  to  read  the 
interrogatories  to  the  jury  and  ddscuse  the  evidence  which  bore 
upon  the  answers  which  counsel  conceived  should  be  made  by  the 
jury  thereto.     The  statute  which  authorizes  the  submission  of 
epecial  questions  of  fact  to  be  answered  by  a  jury  requires  that 
such  questions  phall  be  stated  to  the  jury  in  writing,  and  ''shall 
be  submitted  by  the  party  requesting  the  same,  to  the  adverse 
party  before  the  commencement  of  the  argument  to  the  jury.*' 
The  end  designed  to  be  attained  by  the  argument  of  counsel  is  to 
lead  the  jury  to  the  proper  decision  of  or  answer  to  the  issues 
made  by  the  pleadings.     It  was  entirely  Intimate  for  counsel  to 
review  the  evidence  and  suggest  to  the  jury  what,   under  the 
proof,  their  general  verdict  should  be,  and  none  the  lees  to  sug- 
gest the  answers  which,  in  the  view  of  counsel,  the  evidence 
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doDflzided  shoald  be  retunied  to  the  special  interrogatorieB.  In 
Timinij  V.  Chicago  etc  E.  R  Co.,  T2  Iowa,  94^  33  N.  W.  379, 
it  was  said :  '^t  is  competent  for  an  attorney  to  read  special  in- 
terrogatorieB to  the  jury,  and  to  diacnaB  the  eridence  applicable 
thereto,  and  to  sngg^  the  answers  which  in  hig  judgm^  ooj^t 
to  be  rendered/' 

The  objection  to  fhe  first,  second  and  third  instructions  giiren 
in  behalf  of  fhe  appellee,  that  they  snbmitted  to  the  jury,  to  be 
decided  as  a  question  of  fact,  whether  the  appellee  was  guilty  of 
oontributory  negligence  in  attempting  to  board  the  train  while 
the  same  was  in  motion,  is  based  upon  the  insistence  of  the  ap» 
peUant,  already  disposed  of,  that  audi  act  constituted  negligenoa 
in  point  of  law. 

It  is  further  objected  liiat  the  second  of  said  instructions  as- 
coined  that  fhe  acts  of  the  conductor  at  the  time  in  question  were 
Diligent  We  do  not  so  read  the  instruction.  *••  The  only 
raference  in  fhe  instruction  to  the  defendant  or  its  agents  in 
dutfge  of  the  train  of  cars  is,  that  '^  in  this  case  the  jury  be- 
iieTe,  from  ^be  evidence,  that  the  plaintiff,  while  using  such 
i^easonable  care  for  his  own  safety,  was  injured  in  the  manner  as 
<^ged  in  the  declaration,  and  that  such  injury  was  occasioned 
by  the  n^ligence  of  the  defendant  or  of  its  agents  in  charge  of 
the  train  of  cars  mentiooBd  in  the  evidence,  and  as  charged  in 
the  declaration,  ijien  the  jury  should  find  the  defendant  guilty.'' 
Nothing  is  assumed  by  this  instruction,  but  the  jury  were  left 
^Dtudy  free  to  determine  all  charges  of  negligence  from  a  ooor 
wdention  of  fhe  evidence. 

loKtructions  10,  18  and  19,  asked  by  the  appellant  company, 
f^^t  to  have  the  oouit  direct  the  jury  that  the  convensation 
setween  the  appellee  and  the  conductor  while  on  the  train,  be- 
fore reaching  Joliet,  vrith  reference  to  the  opportunity  which 
wonld  be  presented  to  the  appellee,  while  the  train  was  at  Joliet, 
fe  anunge  to  have  his  baggage  rediecked  so  that  it  would  be 
wried  from  Springfield  to  Carlinville,  was  not  competent  for 
<^<niflideration.  In  the  view  we  have  expressed  as  to  this  conver- 
s&tioiL  it  follows  these  instructions  were  properly  refused. 

The  other  refused  instructions  incorporated  fhe  principle 
^ught  to  be  maintained  by  the  appellant  company,  that  the  at- 
tempt on  fhe  part  of  the  appellee  to  enter  the  train  while  it  was 
in  motion  conclusively  established  that  he  was  guilty  of  negli- 
pood,  and  were  for  that  reason  properly  refused. 
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The  alleged  error  in  the  denial  of  the  motion  in  arrest   of 
judgment  involved  no  question  not  already  considered. 

The  judgment  of  the  appellate  court  must  be^  and  is^  aflSrmed* 


An  Attempt  to  Enter  a  Moving  Car  jb  not,  per  se,  contributory 
ligence:  Baltimore  etc.  B.  B.  Go.  v.  Kane,  69  Md.  11,  9  Anu  St. 
Bep.  387,  13  Atl.  387.  But  see  Weeks  v.  New  Orleans  etc.  B.  B.  Co., 
40  La.  Ann.  800,  8  Am.  St.  Bep.  560,  5  South.  72;  Hunter  v.  Coopers- 
town  etc.  Bw  B.  Co.,  112  N.  Y.  371,  8  Am.  St.  Bep.  752,  19  N.  £L 
820;  Kilpatrick  v.  Grand  Trunk  By.  Co.,  72  Yt.  263,  82  Am.  St. 
Bep.  939,  47  AtL  827. 

The  Conductor  of  a  Railroad  Train,  in  directing  a  passenger  as  to 
the  method  of  getting  on  the  train,  is  acting  within  the  scope  of 
his  authority,  and  the  passenger,  in  complying  with  his  directions, 
is  not  guilty  of  negligence,  unless  he  exposes  himself  to  plain  and 
apparent  danger:  Irish  v.  Northern  Pac.  B.  B.  Co.,  4  Wash.  48,  31 
Am.  St.  Bep.  899,  29  Pac.  845.  The  general  rule  is,  that  obedience 
by  a  passenger  to  the  directions  of  a  conductor,  gpiven  within  the 
scope  of  his  authority,  where  such  obedience  will  not  expose  the 
passenger  to  known  or  apparent  danger  which  a  prudent  man  would 
not  incur,  is  not  contributory  negligence:  Cincinnati  etc.  B.  B.  Co. 
T.  Carper,  112  Ind.  26,  2  Am.  St  Bep.  144,  13  N.  £.  122,  14  N.  £. 
352. 


PEOPLE  V.  BAERETT. 

[202  HI.  287,  67  N.  E.  23.] 

OBIMIKAIi  IiAW— Suspending  Sentenoe.— A  court  may  delay 
pronouncing  judgment  in  a  criminal  ease  for  a  reasonable  time  to 
hear  and  determine  motions  for  a  new  trial  or  in  arrest  of  judgment, 
or  to  give  the  defendant  time  to  perfect  an  appeal  or  writ  of  error, 
or  for  other  proper  causes;  but  it  cannot  suspend  indefinitely  the  pro- 
nouncing of  sentence  or  the  execution  of  judgment,     (p.  232.) 

A  BEOOONIZANOE  is  an  Obligation  entered  into  before  a 
court  of  record  or  magistrate,  with  a  condition  to  do  some  particular 
act,  as  to  keep  the  peace  or  appear  and  answer  to  a  criminal  ae- 
cusation.     (p.  238.) 

A  BEOOONIZANOE  Differs  from  a  Bail  Bond  merely  in  the 
nature  of  the  obligation  created.  The  former  is  an  acknowledgment 
of  record  of  an  existing  debt;  the  latter,  which  is  attested  by  the 
signature  and  seal  of  the  obligor,  creates  a  new  obligation,     (p.  238.) 

OBQfflNAL  LAW— Delay  In  Sentenoe.— An  unexplained  delay 
intervening  between  the  release  of  a  person  convicted  of  crime  on 
his  own  recognizance  while  his  motion  for  a  new  trial  is  pending, 
and  the  final  disposition  of  that  motion  and  his  remandment  to  cus- 
tody, deprives  the  court  of  jurisdiction  to  pronounce  sentence.  That 
the  delay  was  with  his  consent  is  immaterial,     (pp.  232,  239.) 

OBUCINAIi  IiAW— Baleasa  on  Parole.— Trial  courts  cannot 
suspend  indefinitely  the  sentence  of  one  convicted  of  crime,  and 
permit  him  to  go  at  large  upon  his  own  recognizance  or  upon  parole, 
(p.  240.) 
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GSnOKAIi  LAW— Dlseretion  of  Oonrt.— Tli«  B«od«rliif  of 
JMpient  and  final  sentence  cannot  be  made  a  mere  matter  of  dii- 
fretlon  with  the  judge  or  the  public  prosecutor,  nor  to  depend  upon 
tlie  subsequent  eooiduct  of  the  convicted  person,     (p.  240.) 

Habeas  corpus  directed  to  Thomas  E.  Barrett,  sheriff.     The 
relator,  Anton  Boenert,  was  indicted  in  the  criminal  court  of 
Cook  county  at  the  June  term,  1898,  for  larceny  and  embezzle- 
ment, and  on  entering  into  a  recognizance  of  one  thousand  dol- 
lars, with  two  sureties,  for  his  appearance,  was  released  troin 
custody.    Afterward,  at  the  April  term,  1900,  the  relator  waf 
tried  by  a  jury  and  found  guilty  of  grand  larceny,  April  12, 
1900.    He  immediatelT  moved  for  a  new  trial  and  was  re- 
manded  into  custody.     On  May  5,  1900,  being  the  last  day  of 
the  April  term,  on  motion  of  the  relator  the  motion  for  a  new 
trial  was  continued,  and  he  was  recognized,  without  sureties, 
in  the  sum  of  five  hundred  dollars,  to  appear  before  the  crim- 
inal court  of  Cook  county  on  May  7,  1900,  and  from  day  to 
day  and  from  term  to  term,  and  from  day  to  day  of  each  term, 
until  the  final  sentence  or  order  of  the  court,  to  answer  upon 
the  indictment  pending,  and  he  was  on  his  own  recognizance 
released  from  custody.    The  next  record  in  the  case  is  of  the 
October  term,  1902.    On  October  31,  1902,  the  same  judge  be- 
fore whom  the  relator  was  tried  and  convicted  and  who  allowed 
him  to  depart  on  his  own  recognizance  overruled  his  motion  for 
*  new  trial.    Belator  then  moved  in  arrest  of  judgment,  and 
this  motion  was  continued  to  Novemer  6,  1902,  and  he  was  re- 
manded.   The  motion  was  finally  overruled  November  11th  and 
T^Iator  sentenced  to  imprisonment  in  the  penitentiary.    He  im- 
mediately applied  to  the  circuit  court  for  a  writ  of  habeas  eor- 
P^«    His  petition  being  dismissed,  he  Applied  to  this  court. 

Joseph  B.  David,  for  the  relator. 

Charles  S.  Deneen,  state's  attorney,  and  F*  L.  Bamett,  for 

the  respondent 


CABTEB,  J.  It  is  strenuously  urged,  for  the  re- 
ctor, that  the  long  interval  of  two  years  and  five  months 
^  intervened  between  his  release  on  his  own  reoogniz- 
^^^  while  his  motion  for  a  new  trial  was  pending,  and 
the  final  disposition  of  that  motion  and  his  remandment 
to  custody,  which  was  followed  nearly  a  month  later  by 
fl  sentence  to  the  penitentiary,  was  tantamount  to  an  aban- 
donment of  the  proceeding  and  a  release  from  further  im- 
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prisonmenty  and  that  the  court  thereby  loet  jurisdictioii  to  ertter 
up  a  judgment  on  the  verdict 

At  common  law,  upon  eyery  conviction  in  the  court  of  kin^^s 
bench  of  a  crime,  capital  or  not  capital,  whether  by  verdict  or 
confession,  the  party  had  four  days  to  move  *®^  in  arrest  of 
judgment  if  there  were  so  many  days  i^maining  of  the  term, 
and  if  not,  then  the  longest  time  that  could  be  had  in  the  term : 
2  HawlduB'  Fleas  of  the  Crown,  c.  48.    The  power  of  granting 
a  respite  belongs,  of  common  right,  to  every  tribunal  which,  ia 
invested  with  authority  to  award  execution,  but  it  is  commonly 
granted  where  the  defendant  pleads  a  pardon,  which,  though  de- 
fective in  point  of  form,  sufficiently  manifests  the  intention  of 
the  crown  to  remit  the  sentence,  where  it  seems  doubtful  whether 
the  offense  is  not  included  in   eome  general  act   of  grace,   or 
whether  it  amounts  to  so  high  a  crime  ss  that  charged  in  the 
indictment.    The  judge  sometimes  also  allows  it  before  judg- 
ment, or  at  least  intimates  his  intention  to  do  so,  as  when  he  is 
not  satisfied  with  the  verdict  and  entertainfi   doubt  as  to  the 
prisoner's  guilt,  or  when  a  doubt  arises.  If  the  crime  be  not 
within  clergy,  or  when,  from  some  favorable  circumstances,  he 
intends  to  recommend  the  prisoner  to  mercy :  1  Chitty  on  Crim- 
inal Law,  758 ;  2  Hawkins'  Pleas  of  the  Grown,  c.  51,  sec.  8 ;  3 
Hale's  Pleas  of  the  Grown,  c.  58,  p.  412.    '^If  the  judge  thinks 
it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial  or 
certificate  to  the  king's  most  excellent  majesty,  directed  to  the 
Becretaiy  of  state's  office,  stating  that,  from  favorable  circum- 
stances appearing  at  the  trial,  he  recommends  him  to  his  maj- 
esty's mercy  and  to  a  pardon,  upon  condition  of  transportation 
01'  some  slight  punishment.    The  reconmiendation  is  always  at- 
tended to":  Ghristian's  note  to  4  Blackstone's  Commentaries, 
♦404. 

There  can  be  no  doubt  that  a  court  has  the  right,  in  a  crim- 
inal cause,  to  delay  pronouncing  judgment  for  a  reasonable 
time,  for  the  purpose  of  hearing  and  determining  motions  for 
a  new  trial  or  in  arrest  of  judgment,  or  to  give  the  defendant 
time  to  perfect  an  appeal  or  writ  of  error,  or  for  other  proper 
causes;  but  to  suspend  indiefinitely  the  pronouncing  of  the  sen- 
tence after  conviction,  or  to  suspend  indefinitely  the  execution 
of  the  judgment  after  sentence  pronounced,  is  not  within  the 
power  of  the  ■•*  court.  To  allow  such  a  power  would  place  the 
criminal  at  the  caprice  of  the  judge.  If  the  judge  can  delay  the 
seotenoe  one  year  he  could  delay  it  for  fifteen  yeais^  or  any 
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kngOi  of  time.  In  United  States  y.  Wilson,  46  Fed.  748,  the 
defendant  pleaded  guilty  to  adultery,  and  upon  his  promiae  to 
ebej  the  laws  npon  that  sobjeot  it  waa  ''orderod  that  the  aem- 
tmoe  be  gospesoded  and  until  further  ordera  of  ttua  courts  and 
diat  said  defendant  .be  leleaaed  and  his  bail  exonerated."  Two 
jesiB  later  the  order  waa  revoked  and  he  was  sentenoed.  Hie 
court  held  that  the  entry  of  the  first  order  was  error;  that  it 
wtt  beyond  Hie  power  of  the  court  to  suspend  sentence  for  an 
inlefinite.  time,  and  that  the  court  could  not  correot  such  enw 
at  another  term. 

In  People  t.  Blackbnm,  6  Utah,  347,  23  Pac  759,  one  Dodda 
was  found  guilty  of  voluntary  manslaughter,  and  on  his  motion, 
bf  an  order  entered  reciting  that  good  and  sufficient  reaaona 
vere  made  to  appear  therefor,  sentence  waa  suspended  during 
good  behavior.  Bla<^bnm,  the  succeeaor  of  the  jndge  who  en- 
toed  this  order,  refused  to  fix  a  time  to  pronounce  judgmenL 
On  a  proceeding  for  a  mandate  to  the  judge  the  court  said:  '^t 
ia  fhe  iutj  of  the  court  to  keep  control  of  the  case  and  within  a 
raaonable  time  to  proceed  to  give  judgment,  and  in  dcHug  so  to 
cxereise  sudi  diacretion  aa  the  statote  governing  the  particular 
offense  conmdto  to  the  court.  The  authority  to  wholly  relieve 
P^uties  from  a  conviction  for  crime  is  not  given  to  the  courta 
but  belong  to  the  pardoning  power.''  The  court  held  that 
^  eoort  bdow  had  determined  to  inflict  the  lightest  penalty, 
^  that  being  purely  nominal,  he  had  refused  to  pass  sentence 
at  all:  Se^  alao.  In  re  Flint  (Utah),  71  Pac  531. 

In  Weaver  v.  People^  33  Mich.  295,  the  defendant  pleaded 
S^oltK^IKntence  waa  suspended  until  the  next  term,  and  he  waa 
^Scmi  to  go  on  hia  own  recognizance.  Nothing  further  wee 
^one  for  two  years  and  six  months,  when  he  was  sentenced. 
'Hie  court  said:  ^'Sentence  may  be  suspended  ***  for  varioua 
P^irpoaea  It  may  be  for  Ihe  purpoee  of  allowing  steps  to  be 
taken  for  an  new  trial  or  other  relief,  or  it  may  be  with  a  view 
of  letting  the  offender  go  without  punishment.  The  release  of 
a  defendant  on  hia  own  recc^gnizance  and  without  sureties,  in  a 
merely  nominal  amount,  signifies,  usually,  the  latter  purpoee. 
K  at  least  is  a  plain  aeserticm  of  the  jndge  that  he  did  not  re> 
8^  the  offense  as  one  that  should  receive  a  severe  punishment. 
1^  failure  to  take  steps  during  the  October  term  of  1874  waa 
^  practical  abandonment  of  the  prosecution,  and  oorroboratea 
^  opinion  that  such  most  have  been  understood  aa  the  object 
of  the  auapension,  and  aa  the  record  stands  it  ia  fairly  to  be  in* 
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ferred  it  was  intentional."    And  in  that  case  the  judgment 
reversed    and    the    defendant     discharged-,    but    in   the    sub* 
sequent   case    of  People    v.    Eeilly,    63   Mich.    260,    18    H". 
W.     849,   the    same    court    appears   to   have    been   equally 
divided    as   to    the    power    to   enispend     sentence.    In    this 
case    Eeilly  was    convicted   of    robbery   October    22,    1881, 
and  moved  for  a  new  trial,  but  on  February  10,  1882,  sentertce 
was  indefinitely  suspended  and  he  wss  admitted  to  bail  on  liia 
own  recognizance  in  the  sum  of  five  hundred  dollars,  to  appear 
in  court  February  14, 1882,  and  from  day  to  day  and  from  term. 
to  term,  then  and  there  to  receive  the  sentence  of  the  court. 
February  14th  the  motion  for  a  new  trial  was  denied.    About 
seven  months  afterward  he  was  arrested  on  another  charge  but 
was  not  tried,  and  on  November  28, 1882,  he  was  sentenced  to  im- 
prisonment for  five  years.    Sherwood,  J.,  said :  'TJnder  the  third 
af  signment  of  error  the  respondents  counsel  claim  that  the  bub- 
pension  of  sentence  was  so  long  that  the  court  lost  jurisdictioa  to 
make  the  sentence  he  did.    Under  our  practice  courts  may,  for 
good  cause,  suspend  sentence  a  reasonable  length  of  time  after 
trial  and  conviction.^*    Champlin,  J.,  said:  "I  do  not  think  it 
is  competent  for  a  circuit  judge  or  other  judicial  officer  to  sua- 
pemd  indefinitely  the  sentenfoe  which  tlie  law  makes  it  his  duty 
to  impose  upon  a  person  duly  convicted  or  who  ^^  may  plead 
guilty  in  his  court    The  effect  of  suspending  sentence  operates 
as  a  quasi  pardon.    It  relieves  the  offender,  for  the  time  being;, 
from  the  punishment  which  the  law  has  prescribed  shall  be  in- 
flicted.   The  pardoning  power,  imder  our   constitution,  is  re- 
posed in  the  governor,  and  not  in  the  judges The  con- 

etitution  having  vested  his  power  in  the  governor,  it  cannot  be 
exercised  by  the  circuit  judge  indirectly  by  letting  the  prisoner 
io  bail  on  recognizance  to  appear  when  required,  to  receive  sen« 
tence.  A  stay  of  sentence  may  be  granted  when  a  certiorari  ia 
sued  out  or  when  a  writ  of  error  is  obtained  for  the  purpose  of 
review  by  the  higher  courts.  Temporary  stay  may  also  bo 
granted  where  steps  are  taken  for  a  new  trial;  but  all  these  are 
steps  in  the  progress  of  the  case,  taken  for  the  purpose  of  bring- 
ing about  a  ohange  in  the  result It  appears  that  over  a 

year  elapsed  after  Reilly  was  convicted  of  the  crime  of  larceny 
from  the  person  before  be  was  sentenced.  During  a  large  por- 
tion of  the  time  be  had  been  suffered  to  go  at  large  upon  his 
own  recognizance.  If  the  judge  entertained  serious  doubts  of 
his  guilt  he  should  have  recommended  the  governor  to  pardon 
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the  i^spondent,  and  if  he  entertained  no  serious  doubts  of  hia 
guili  lie  sfaould  have  pronounced  judgment,  instead  of  setting 
the  criminal  at  large  on  his  own  recognizance.  If  such  power 
can  be  exercised  by  a  judge,  it  incorporates  into  our  administra^ 
ticHi  of  the  criminal  law  the  ticket-of-leave  system  of  the  English 
judicature  without  its  serreillance  and  checks,  and  places  the 
criminal  at  the  caprioe  of  the  judge,  subject  to  be  calkd  up  for 
sentence  at  any  time.  If  the  judge  can  delay  sentence  one  year 
I  do  not  see  why  he  may  not  fifteen  years*  An  exsmae  of  such 
power  in  tiiis  age  would  be  no  lees  rcToUdng  to  our  sense  of 
justice  iliaii  was  &e  ezerciae  of  such  power  in  the  reign  of 
James  I,  when  he  sent  Sir  Walter  Raleigji  to  the  block  fifteen 
years  after  hia  conyiotion.''  Campbell,  J.,  said:  **I  think  the 
court  lost  all  power  to  sentence  the  respondent  '^^  by  the  dia* 
charge,  on  his  own  recognizance,  for  so  long  a  period,  and  that 
the  sentence  cannot  be  sustained  without  practically  overruling 
our  previous  holdings.'* 

In  a  still  later  case  (People  r.  Brown,  54  Midi.  15, 19  N.  W. 
'HTl),  Chief  Justice  Cooley  deliyering  the  opinion,  in  oomment- 
Ing  upon  a  petition  to  the  judge  of  the  lower  court  to  auapend 
tfentence,   said:  The  petitionetrs  ''formally  request  the  judge 
himself,  a  hi^  state  official  and  the  chief  oonsexrator  of  law 
and  public  order  in  that  pert  of  the  state,  to  grasp  at  power  not 
confided  to  him  and  usurp  authority  in  the  interest  of  a  doubly 
<9onvicted  offender.    That  there  may  be  no  misapprehension  on 
this  point,  it  is  only  necessary  to  understand  exactly  what  it 
was  the    judge  was    requested  to    do.    In  terms  it  was  to 
suspend   sentence.    Now,  it  is  no    doubt  competent    for   a 
crinmal  court,  after  conyiction,  to  stay  for  a  time  its  sentence, 
and  many  good  reasons  may  be  suggested  for  doing  so,  such  aa 
to  give  opportunity  for  a  motion  for  a  new  trial,  or  in  arrest, 
or  to  enable  the  jud|ge  to  better  satisfy  his  own  mind  what  the 
pnnishment  ought  to  be  (Commonwealth  r.  Dowdican's  Bail,  115 
Mass.  133) ;  but  it  was  not  a  suspension  of  judgment  of  this 
sort  that  was  requested  or  desired  in  this  case.  ....  lUs 
judge  would  be  usurping  the  functions  of  the  ezecntiTe  were  he 
to  assume  to  give  total  immunity  from  punishment.    No  doubt 
judges  have  done  this  sometimes,  under  the  pressure  of  such  in- 
fiuenoe  as  appears  here^  but  this  is  no  reason  for  asking  a  repeti- 
tion of  the  wrong.    It  is  rather  a  reason  for  being  specially  care- 
ful and  particulaor  not  to  invite  it,  lest  by  and  by  it  come  to  be 
cndierstood  that  the  power  to  pardon,  iiM^ead  of  being  limited 
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to  ODfi  tribunal^  ifi  oonfided  to  many/'  With  these  views  ex— 
preseed  by  the  Michigan  judges  we  ere  disposed,  in  the  main, 
to  agree :  See,  also.  People  v.  Kennedy,  58  Midu  373,  26  N.  "W^ 
318. 

The  foregoing  cases  are  quoted  with  approval  by  the  snpteme 
court  of  Georgia  in  Neal  v.  State,  104  Ga.  509,  69  Am.  St. 
Rep.  176,  30  S.  E.  868,  where  the  court  say:  "The  power  to 
indefinitely  postpone  '^  the  punishment  prescribed  by  the  law^ 
whether  exercised  by  suspending  the  imposition  or  by  suspending 
the  execution  of  a  sentence,  is  the  power  to  perpetually  prevent 
puinahment — a  power  which,  under  such  provisions  as  are  found 
in  the  constitution  of  this  state,  does  not  exist  in  the  courts.^'' 
Tn  In  re  Markuson,  5  N.  Dak.  180,  64  N.  W.  939,  the  court  said 
thai  at  conmion  law  no  stay  after  conviction  ooukL  be  obtained* 
In  People  v.  Morrisette,  20  How.  Pr.  118,  the  court  used  the  f  ol* 
lowing  language:  '^  am  of  the  opinion  the  court  does  not  pos- 
sess the  power  to   suspend  sentence  indefinitely  in  any  case* 
.  .  •  .An  indefinite  suspension  of  the  sentenx^   prescribed  by 
law  is  a  quad  pardon,  provided  the  prisoner  be  disduirged  from 
imprisonment.    No  court  in  the  state  has  any  pardoning  power. 
ThsA  power  is  rested  exclusively  in  the  governor.''    This  case 
was  practically  overruled  by  the  oourt  of  appeals  in  People  v» 
Court  of  Sessions  of  Monroe  County,  141  N.  Y.  288,  26  N.  E. 
386,  where  the  court  said:  'Without  attempting  to  collate  all 
the  authorities  on  the  subject,  it  is  sufficient  to  say  that  the 
power  to  suspeod  a  sentence  at  common  law  is  asserted  hy 
writetB  of  acknowledged  authority  on  criminal  jurisprudenoey  by- 
the  uniform  practice  of  the  courts   and  numerous  adjudged 
cases.''    In  New  York  there  was  a  special  statute  authorizing 
the  court  to  suspend  sentence,  but  the  oourt  held  that  this  power 
existed  at  oommon  law,  independently  of  the  statute,  and  that 
it  simply  postponed  the  judgment  temporarily  or  indefinitely^ 
and  did  not  encroach  upon  the  power  of  the  executive  to  greunfc 
reprieves  or  pardons;  tbat  the  oourt  may  suspend  sentence  as 
before^  but  that  it  can  do  nothing  to  preclude  itself  from  pass- 
ing a  proper  senteDoe  whenever  such  a  course  appears  to  be 
proper. 

In  Massachusetts  it  has  long  been  the  practice — and  such 
practice  is  now  recognized  by  statute— ^fter  a  verdict  of  guilty 
in  a  criminal  case,  when  the  oourt  is  satisfied  that  by  reason  ot 
extenuating  circumstances  or  of  the  pendency  of  a  question  of 
law  in  a  like  caae  before  ^^  a  higher  court,  or  other  sufficient 
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causey  public  justice  does  not  leqnire  an  immediate  sentence^  to 
order,  with  the  conseut  of  the  defendant  and  of  the  attorney  for 
the  oommonwealth,  and  upon  such  terms  bs  the  court  in  its 
<IisCT6doii  TDAj  impoee,  tiiat  the  indictment  be  '^aid  on  file.'' 
Such  order  is  not  a  final  judgment^  or  a  discontinuance,  by 
which  the  case  is  put  out  of  court,  but  a  mere  suspension  of  een- 
tenoe,  and  the  defendant  may  be  brought  in  and  sentenced  at 
any  subsequent  period:  Thatcher's  Criminal  Caaea,  267;  Com- 
monwealth T.  Dowdican's  Bail,  115  Mass.  133.  This  pnictioB 
waa  approved  in  New  Hampshire  in  Sylvester  y.  State,  66  N. 
H.  193,  20  Aa  964. 

In  State  v.  Crook,  115  N.  C.  760,  20  S.  E.  513,  the  court 
<^id:  '^The  practice  of  making  an  order,  where  defendants  are 
couTicted  or  submit  on  a  criminal  diarge,  that  the  judgment  be 
suspended  upon  the  payment.of  the  costa  is  one  that  seems  to  be 
somewhat  peculiar  to  our  own  courts.  ....  We  search  in  vain 
for  direct  authority  emanating  from  the  courts  of  other  states 
to  aid  us  in  determining  the  precise  meaning  of  such  orders, 
because  it  has  not  been  the  practice  to  make  them  elsewhere  in 
the  same  way." 

The  court  in  State  v.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep. 
M7,  said  that  '^the  practice  of  suspending  sentence  after  con- 
viction of  crime  is,  under  some  drcumatances,  justifiable."  Sus- 
pension of  sentence,  and  subsequent  arrest  and  imposition  of 
sentence,  have  also  been  approved  in  Gibson  v.  State,  68  Miaa. 
241,  8  South.  329 ,  People  v.  Patrick,  118  Cal.  332,  60  Pac  425, 
and  Ex  parte  Williams,  26  Fla.  310,  8  South.  425. 

In  People  v.  Allen,  155  111.  61,  39  N.  E.  568,  the  relator 
pleaded  guilty  to  the  charge,  but  judgment  upon  his  plea  waa 
stayed  and  he  was  allowed  by  the  court  to  depart  therefrom 
without  recognizaivce,  to  appear  again  for  sentence  or  any  other 
purpose.  More  than  three  years  afterward  the  case  waa  rtricken 
from  the  docket.  At  the  next  term  it  was  reinstated  and  the 
relator  sentenced  to  the  penitentiary.  It  waa  held,  after  a  re- 
view of  the  authorities,  that  it  was  the  duty  of  the  courts,  in 
criminal  cases,  "upon  ^^^  a  conviction  or  plea  of  guilty,  to  pro- 
nounce judgment  at  that  time,  unless,  upon  motion  for  new 
trial,  in  arreet  of  judgment,  or  for  other  cause,  the  caee  is  con- 
tinued for  further  adjudication,  and  the  defendant,  by  recogniz- 
ance or  being  held  in  custody,  required  to  continue  to  answer 
the  charge,  and  if  they  fail  to  perform  that  duty  but  discharge 
the  prisoner  or  permit  him  to  go  indefinitely,  their  power  and 
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JTirisdiction  over  him  cease  and  a  subsequent  sentence  is  without 
judicial  authority/^    In  the  case  a  bar  the  relator  moved  for  a 
new  trial,  and  on  his  motion  the  cause  was  continned  to  the  next 
term,  which  began  the  second  day  following.    Nothing  further 
was  done  in  the  matter  for  two  years  and  five  months.     He  had 
Ijecn  at  large  on  a  recognizance  in  the  sum  of  one  thousand 
dollars,  with  two  sureties,  before  his  trial,  and  after  oonvictioiK 
stood  committed  until  the  day  his  motion  for  a  new  trial  was- 
continued  to  the  next  tenn.    At  that  time  he  was  permitted  to 
diepart  from  the  court  on  his  own  recognizance.     The  law  makes 
no  provision   for  one  accused  or  convicted  of   crime  to  go  at- 
large  on  his  own  recognizance.    A  recognizance  at  common  law- 
was  an  obligation  entered  into  before  some  court  of  record  or 
magistrate  duly  authorized,  with  a  condition  to  do  some  particu- 
lar act,  ae  to  keep  the  peace  or  appear  and  answer  to  a  criminal 
accusation     It  wae  not  signied  by  the  party   entering  into  iti 
Shattuck  V.  People,  4  Scam.  477 ;  2  Blackstone^s  Commentaries^ 
341.     A  recognizance   differs  from  a  bail  bond   merely  in  the 
nature  of  the  obligation  created.     The  former  is  an  acknowledg- 
ment of  record  of  an  existing  debt;  the  latter,  which  is  attested 
by  the  signature  and  seal  of  the  obligor,  creates  a  new  obliga- 
tion :  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  687.     Our  criminal 
code  provides  for  the  letting  to  bail  of  persons  accused  of  crimes, 
and  provides  in  section  7  of  division  3,  that  "each  of  the  bail 
shall  be  worth  the  amount  of  bail  expressed  in  the  recognizance 
over  and  above   the  amount  exempt    from  execution,   but  the 
court,  judge,  justice  of  the  peace  or  officer,  *^  in  taking  bail, 
may  allow  more  than  two  bail  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  reoognizanoe,  if  the  whole  quali- 
lication  be  equivalent  to  two  sufficient  bail.^'    It  also  provides 
for  the  surrender  of  the  principal  by  his  bail. 

If  two  sufBcient  sureties  are  required  of  a  person  merely  ao« 
cused  of  crime,  it  would  seem  that  nothing  lees  ought  to  be  re^ 
quired  of  one  convicted  of  crime.  The  very  nature  of  bail  re- 
quires sureties.  It  is  a  delivery  or  bailment  of  a  person  to 
his  sureties  upon  their  giving,  together  with  himself,  sufficient 
security  for  his  appearance,  be  being  supposed  to  continue  in 
their  friendly  custody  instead  of  going  to  jail:  4  Blackstone^B 
Commentaries,  297 ;  1  Bishop  on  New  Criminal  Procedure,  sec. 
248.  See,  also,  Smart  v.  Cason,  50  111.  195.  The  sureties  can 
always  exonerate  themselves  by  surrendering  the  principal.  If 
one  is  allowed  his  liberty  on  his  own  recognizance  there  ia  no 
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fioretj  bocmd  to  secure  his  appearance  at  court  He  ia  in  the 
eostodj  of  no  one  who  can  surrender  him  to  the  sheriff.  As  said 
in  Weayer  7.  People,  33  Mich.  295,  the  release  of  a  defendant 
on  his  own  i^cognizance  and  without  sureties  usually  signifiea 
that  the  offender  is  to  go  without  punishment.  No  other  con- 
struction would  naturally  be  put  on  such  an  undertaking  by  the 
Person  so  released  from  custody.  It  is  true,  there  was  in  the 
case  of  the  relator  a  motion  for  a  new  trial  pending,  which 
vag  continued  to  the  next  term,  but  nothing  was  done  in  the 
loatter,  although  numerous  terms  intervened,  for  twenty-nine 
months.  We  are  of  the  opinion  that  this  was  an  unreasonable 
«nd  unwarrantable  delay,  it  being  entirely  unexplained  by  any- 
tl»ing  in  the  record,  and  that  the  courts  in  view  of  all  the  cir- 
cninstances,  including  the  omission  to  require  security  for  the 
viator's  appearance,  lost  jurisdiction  of  the  case,  and  that  the 
*nbfiequent  sentence  was  without  judicial  authority:  People  y. 
^Uen,  155  111.  61,  39  N.  E.  668. 

Whatever  may  have  been  the  practice  at  common  law,  or  what- 
wer  may  be  the  practice  in  other  states  of  this  *®*  country,  in 
i^gard  to  tjhe  suspending  of  sentence  for  the  purpose  of  giving 
the  accused  a  chance  to  reform,  and  thus  virtually  reprieving 
^9  the  legislature  of  this  state  has  adopted  a  different  method 
to  give  persons  convicted  of  crimes  the  opportunity  to  reform, 
^  providing  a  system  of  parole  and  boards  to  administer  the 
•^^me,  and  in  view  of  the  expressed  policy  of  the  legislation  of 
this  state  we  are  disposed  to  hold  that  the  trial  oourts  do  not 
have  the  power  to  suspend  the  imposition  of  the  sentence  inde- 
finitely after  conviction,  or  to  do  such  acts  that  virtually  amount 
to  an  indefinite  suspension  of  sentence,  or  to  release  the  prisoner 
^  parole.     As  said  in  People  v.  Allen,  165  111.  61,  39  N.  E. 
568:  ^f  gach  power  remained  in  the  court  three  years  it  would 
^ojrfiiMie  indefinitely  and  might  be  exercised  at  any  future  time, 
^  that,  too,  without  any  reason  for  doing  so  except  such  as 
'^^ht  exist  in  the  mind  of  the  judge  causing  the  rearrest  and 

pronouncing  judgment The  state  has  a  right  to  demand 

^i  the  welfare  of  society  requires,  that  those  who  are  convicted 
^  plead  guilty  to  violations  of  the  law  shall  be  promptly  and 
certainly  punished.*' 

Long  fljKl  unreasonable  delays  in  passing  upon  motions  for 
^^  trials  or  in  arrest  of  judgment  are  calculated  to  obstruct  the 
^dminigtration  of  public  justice  and  to  operate  as  a  denial  of  the 


240  Amebican  Stat£  Befobts^  Vol.  95.        [Ulinois, 

right  of  the  dtizen  to  a  speedy  trial.     It  is  said,  howeYer,  in 
this  case^  that  all  the  delay  was  with  the  consent  of  the  relator, 
and  that  he  cannot  now  be  heard  to  complain.    It  cannot^  of 
course,  be  contended  that  the  doctrine  of  estoppel  has  any  ap- 
plication here^  nor  can  it  be  held  that  the  relator  could  waive 
any  requirement  respecting  the  jurisdiction  of  the  court  to  enter 
judgment  and  pronounce   the  sentence.     If   the  court  had  no 
{.ower  thus  indirectly  to  suspend  sentence  and  to  permit  the 
relator  to  go  at  large  upon  his  own  recognizance  or  upon  parole, 
such  power  could  not  be  conferred  by  his  consent  nor  by  his  ex- 
press request:  Harris  v.  People,  128  111.  585,  15  Am.  St.  Bep. 
153,  21  N.  B.  663;  Morgan  v.  People,  136  111.  161,  26  N.  E. 
651.     ®^^  The  rendering  of  judgment  and  the  final  sentencing 
of  the  defendant  cannot  be  made  a  mere  matter  of  discretion 
with  the  judge  or  the  public  prosecutor,  nor  to  depend  upon  the 
subsequent  conduct  of  the  convicted  person.     If  it  were  so,  what 
subsequent  conduct  would  demand  or  justify  the  pronouncing 
or  the  withholding  of  the  sentence?    And  who  would  determine 
its  character?     Such  conduct   might  be  innocent   in  itself  yet 
offensive  to  those  in  whom  the  power  to  apprehend  or  to  punish 
resided.     The  liberty  of  the  citizen  cannot  in  a  free  country  be 
made  to  depend  for  its  security  on  the  arbitrary  will  of  any  pub- 
lic oflBcer;  it  can  be  taken  from  him  by  due  process  of  law  only. 

The  act  of  1899,  providing  a  system  of  parole  (Kurd's  Stats. 
1901,  p.  669)  is  the  only  law  in  this  state  authorizing  the  parole 
of  a  person  convicted  of  crime. .  Provisions  are  made  and  means 
and  instrumentalities  are  provided  for  its  uniform  operation  and 
for  its  due  administration.  If  the  many  criminal  courts  of  the 
state  had  the  power  to  enlarge  persons  convicted  of  crime  on 
their  own  recognizance,  during  their  good  behavior  or  at  the 
discretion  of  the  presiding  judge,  there  would,  in  effect,  be  in 
full  force  another  and  different  system  of  parole  without  bounds 
or  limitation*  and  without  uniformity,  but  wholly  dependent  in 
its  operation,  in  each  individual  case,  upon  the  discretion  of 
the  sitting  judge.  We  are  of  the  opinion,  as  we  have  already 
eaid,  that  no  such  power  exists  in  the  courts. 

It  follows  that  the  imprisonment  and  detention  of  the  relator 
by  virtue  of  the  mittimus  issued  in  pursuance  of  the  judgment 
and  sentence  so  rendered  were  without  authority  of  law,  and 
that  he  should  be,  and  accordingly  u,  discharged  therefrom. 

Belator  discharged. 
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A  (hmrt  haa  mo  Power  to  Buaipmd  BanteiiM  after  h  \tM  been  pro- 
■ouieedy  WTe  for  pofpoeea  of  appeal:  Miner  ▼.  ETaas,  115  Iowa, 
101,  88  N.  W.  198,  91  Am.  St.  Bep.  43,  and  eases  cited  in  the  croaa- 
referenee  note  thereto.  Howeyer,  the  praetiee  obtains,  to  a  greater 
«r  leas  extent,  of  suspending  sentenee:  See  State  ▼.  Addy,  48  N. 
J.  L.  113,  39  Am.  Bep.  547.  In  Matter  of  Flint,  25  Utah,  338,  post, 
h  853,71  Pac  531.  a  decision  similar  to  that  in  the  principal  case  is 
raadered. 


MATHEWS  V.  PEOPLE. 

[202  SL  389,  67  N.  E.  28.] 

CX>AIBTlTUV10]rAIi  LAW.— An  Employer  WlMM  Woiiansa 
hsTe  left  him  and  gone  on  a  strike  is  entitled  to  contract  with  other 
workmen  to  fill  the  places  of  those  who  have  left     (p.  250.) 

OOK  8T1T  U  TIOKAL  LAW— Labor.— The  PrlTllega  of  Ckn- 
^''^ttaig  18  both  a  liberty  and  a  property  right.  Liberty  includes 
tbe  right  to  make  and  enforce  contracts,  because  such  right  is  in- 
^ded  in  the   right   to  acquire  property.    Labor  is  property,     (p. 

COHBTITUTIONAL  LAW— Special  LeglslatioiL— If  a  statute 
^oes  not  relate  to  persons  or  things  as  a  class,  but  to  particular  per- 
>0B8  or  things  of  a  class,  it  is  a  special  as  distinguished  from  a 
feaeral  law.     (p.  250.) 

CONSTITUTIOHAL  LAW.— A  SUtQte  Creating  a  Free  Sm- 
^'''yiBMit  Agency,  which  prohibits  the  furnishing  of  workmen  or  lists 
^  ivoTkmen  to  employers  whose  men  are  out  on  a  strike  or  are  locked 
<^t,  is  unconstitutional,     (p.  251.) 

GOKSTITXmONAL  LAW— Statate  Void  In  Part.— If  an  on- 
constitutional  section  in  a  statute  is  of  such  import  that  its  elimina- 
^^  would  cause  a  result  not  contemplated  or  desired  by  the  legisla- 
'^ve,  the  entire  statute  is  unconstitutional     (pp.  253,  254.) 

COKSTITUnOKAL  LAW— License  for  Employment  Agency. 
^e  section  of  the  Illinois  statute  creating  a  free  employment 
^S^^>  which  imposes  a  license  fee  upon  priyate  employment 
^cncies  conducted  for  hire,  is  unconstitutional  when  considered  as 
*  part  of  the  whole  statute,     (p.  256.) 

OONBTITUTIONAL  LAW— Appropriation  for  SlJaries.— The 
<^tion  of  the  Ilinois  statute  creating  a  free  employment  agency, 
y^ich  provides  for  the  salaries  of  the  officers  and  clerks  of  the 
^Btitution,  violates  the  constitutional  provision  that  bills  making 
appropriations  for  salaries  shall  contain  no  provision  on  any  other 

^"im.  (p.  257.) 

'^  Indictment  againct  tiie  plaintiff  in  error  for  operating  a 
private  employment  agency  without  haying  procured  a  license 
^  given  a  bond^  as  required  by  section  10  of  an  act,  entitled 
^An  act  to  create  free  employment  offioeg  in  dtiea  of  certain 
^gnated  populations,  and  to  provide  for  the  maintenance, 
^^^Aiuigement  and  control  of  the  same^  and  to  prevent  private 
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iimtatioiis  of  the  name  of  the  aame^  aod  regulating  private  em- 
ployment agencies/'    The  Btatute  reads  as  follows: 

*®^  "Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  in  the  general  assembly :  That  free  employ- 
ment oflBcee  are  hereby  created  as  follows :  One  in  each  city  of 
not  less  than  fifty  thousand  population,  and  three  in  each  city 
containing  a  population  of  one  million  or  over,  for  the  pnrpoee 
of  reoeiving  applications  of  persons  seeking  employment,  and 
applications  of  persons  seeking  to  employ  labor.  Such  offices 
shall  be  designated  and  known  as  Illinois  Free  Employment 
Offices. 

"Sec.  2.  Within  sixty  days  after  this  act  shall  have  been  in 
force,  the  state  board  of  commissioners  of  labor  shall  reoom- 
mend,  and  the  governor,  with  the  advice  and  consent  of  the 
bcnate,  shall  appoint  a  superintendent  and'  assistant  superintend- 
ent and  a  clerk  for  each  of  the  offices  created  by  section  1  of 
this  act  and  who  shall  devote  their  entire  time  to  the  duties  of 
their  respective  offices*  The  assistant  suiperintendent  or  the 
clerk  shall  in  each  case  be  a  woman.  The  tenure  of  enich  ap- 
pointment shall  be  two  years,  unless  sooner  removed  for  cause. 
The  salary  of  each  such  superintendent  shall  be  twelve  hundred 
dollars  per  annum,  the  salary  of  such  assistant  superintendent 
shall  be  nine  hundred  dollars  per  annum.  The  salary  of  such 
clerks  shall  be  eight  hundred  dollars  per  annum,  which  sums, 
together  with  proper  amounts  for  defraying  the  necessary  costs 
of  equipping  and  maintaining  the  respective  offices,  shall  be  paid 
out  of  any  funds  in  the  state  treasury  not  otherwise  appro- 
priated. 

''Sec.  3.  The  superintendent  of  each  such  free  employment 
office  shall,  within  sixty  days  after  appointment,  open  an  office 
in  such  locality  as  shall  have  been  agreed  upon  between  such 
superintendent  and  the  secretary  of  the  bureau  of  labor  statis- 
tics as  being  most  appropriate  for  the  purpose  intended;  such 
office  to  be  provided  with  a  sufficient  number  of  rooms  or  apart- 
ments to  enable  him  to  provide,  and  he  shall  so  provide,  a  sep- 
arate room  or  apartment  for  the  use  of  women  registering  for 
situations  ^^  or  help.  Upon  the  outside  of  each  such  office, 
in  position  and  manner  to  secure  the  fullest  public  attention^ 
shall  be  placed  a  sign  which  shall  read  in  the  English  language, 
Illinois  Free  Employment  Office,  and  the  same  shall  appear 
either  upon  the  outside  windows  or  upon  signs  in  such  other 
languages  as  the  location  of  each  such  office  shall  render  advis- 
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aUe:  The  sapeTintendent  of  eadi  such  free  employment  oOice 
shall  reoeiye  and  record  in  books  kept  for  that  purpose  names 
of  aU  persons  applying  for  employm^  or  hdp,  designating  op« 
posite  &e  name  aod  sddress  of  each  applicant  the  character  of 
employment  or  help  desired.  Separate  registers  for  applicants 
for  employment  shall  be  kept,  showing  the  age^  sex,  nativity, 
trade  or  occnpation  of  each  applicant,  the  cause  and  duration  of 
(non)  employment^  whether  married  or  single,  the  number  of 
dqiendent  children,  together  with  such  other  facts  as  may  be 
leqmied  by  the  bureau  of  labor  statistics  to  be  used  by  said 
bureau;  provided,  that  no  such  special  rq^isters  shall  be  open  to 
Public  inspection  at  any  time,  and  that  such  statistical  and  80- 
ciol<^cal  data  as  the  bureau  of  labor  may  require  shall  be  held 
in  confidenoe  by  said  bureau,  and  so  published  as  not  to  reveal 
the  identity  of  anyone;  and  provided,  further,  that  any  afv 
plicant  who  shall  decline  to  fumlMi  answers  to  the  questions 
<^<»itained  in  special  registers  shall  not  thereby  forfeit  any  ri^ittf 
to  any  employment  the  oflBce  might  secure. 

''Sec  4.  Each  such  superintendent  Aall  report  on  Thurs- 
day of  each  week  to  the  state  bureau  of  labor  statistics  the  num- 
ber of  applicationB  for  positions  and  for  help  received  during 
tbe  preceding  week,  also  those  unfilled  applications  remaining 
on  the  books  at  the  beginning  of  the  week.  Such  lists  shall  not 
<^tain  the  names  or  addresses  of  any  applicants,  but  shall  show 
the  number  of  situations  desired  and  the  number  of  persons 
wanted  at  each  specified  trade  or  occupation.  It  shall  also  show 
tne  number  and  character  of  the  positions  secured  ^^'^  during 
the  preceding  week.  Upon  receipt  of  these  lists,  and  not  later 
than  Saturday  of  each  week,  the  secretary  of  the  bureau  of  labor 
fitatistics  E^aU  cause  to  be  printed  a  sheet  showing  separately 
^  in  combination  the  lists  received  from  all  sudi  free  employ- 
iii^^t  ofiBces;  and  he  shall  cause  a  sufficient  number  of  such 
^i^^ets  to  be  printed  to  ^uible  him  to  mail,  and  he  shall  so  mail, 
on  Saturday  of  each  week,  two  of  said  sheets  to  each  superin- 
^^ent  of  a  free  employment  office,  one  to  be  filed  by  said 
^perintendent,  and  one  to  be  conspicuously  posted  in  each  such 
office.  A  copy  of  such  sheet  shall  also  be  mailed  on  each  Satur« 
day  by  the  secretary  of  the  state  bureau  of  labor  statistics  to 
oach  state  inspector  of  factories  and  each  state  inspector  of 
nones.  'And  it  is  hereby  made  the  duty  of  said  factory  in- 
q^ectors  and  coal  mine  inspectors  to  do  all  they  reasonably  can 
to  assist  in  securing  situations  for  such  applicants  for  work« 
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and  describe  the  character  of  work  and  cause  of  the  ;.rdrcity  of 
workmen,  and  to  secure  for  the  free  employment  offices  the  co- 
operation of  the  employers  of  labor  in  factories  and  mines.  It 
ehall  be  the  duty  of  such  factory  inspectors  and  ooal  miiie  in- 
spectors to  immediately  notify  tiic  superintendent  of  free  em- 
ployment offices  of  any  and  all  vacancies  or  opportunities  for 
employment  that  shall  come  to  their  notice. 

'^Sec.  5.  It  shall  be  the  duty  of  each  such  superintendent  of 
a  free  employment  office  to  immediately  put  himself  in  ooip- 
munication  with  the  principal  manufacturers,  merdiaDts  and 
other  employers  of  labor,  and  to  use  all  diligence  in  securing  the 
co-operation  of  the  said  employers  of  labor,  with  the  puipoees 
and  objects  of  said  employment  office.    To  this  end  it  shall  be 
competent  for  such  superintendents  to  advertise  in  the  columns 
of  daily  newspapers  for  such  situations  as  be  has  applicants  to 
fill,  and  he  may  advertise  in  a  general  way  for  the  oo-operation 
of  large  contractors  and  employers  in  such  trade  joumalB  or 
special  publications  as  reach  such  ^^^  employers,  whether  sucli 
trade  or  special  poumals  are  published  within  the  state  of  Illinois 
or  not;  provided,  that  not  more  than  four  hundred  dollars^  or 
as  much  thereof  as  shall  be  necessary,  shall  be  expended  by  the 
i?iiperintendent  of  any  one  such  office  for  advertising  any  one 
year. 

"Sec.  6.  It  shall  be  the  duty  of  each  such  sperintendent  to 
make  report  to  the  state  bureau  of  labor  statistics  annually, 
not  later  than  December  1st  of  each  year,  concerning  the  work 
of  his  office  for  the  year  ending  October  first  of  same  year,  to- 
gether with  a  statement  of  the  expenses  of  the  same,  including 
the  charges  of  an  interpreter  when  necessary,  and  such  report 
shall  be  published  by  the  said  bureau  of  labor  statistics  annually 
with  its  ooal  report.  Each  such  superintendent  shall  also  per- 
form such  other  duties  in  the  collection  of  statistics  of  labor,  as 
the  secretary  of  the  bureau  of  labor  statistics  may  require. 

"Sec.  7.  No  fee  or  compensation  shall  be  charged  or  re- 
ceived, directly  or  indirectly,  from  persons  applying  for  employ- 
ment or  help  through  said  free  employment  offices;  and  any 
6uperintendent,  assistant  superinitendent  or  clerk,  who  shall  ac- 
cept, directly  or  indirectly,  any  fee  or  compensation  from  any 
applicant,  or  from  his  or  her  representative,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
not  less  than  twenty-five  dollars  nor  more  than  fifty  dollaiB  aud 
imprisoned  in  the  county  jail  not  more  than  thirty  days. 
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'^See.  8.  In  no  case  shall  the  superintendeot  of  anj  free  em- 
pJojment  office  created  by  thia  act,  fumiah  or  canae  to  be  f or- 
oiahed,  workmen  or  other  employ^  to  any  applicant  for  help 
wboeB  employ^  are  at  tkat  time  on  strike^  or  locked  oiit;  nor 
diall  any  list  of  names  and  addressee  of  applicants  for  employ- 
ment  be  ahown  to  any  employer  whose  esnjiojis  are  on  atrike 
or  locked  oat;  nor  ahall  snch  list  be  exposed  where  it  can  be 
o^ied  or  nsed  by  an  employer  whose  employ^  are  on  atrike  or 
lodged  out. 

^"^  ''Sec.  9.  The  term  'applicant  for  employments  aa  nsed 
in  this  act  shall  be  oonstrued  to  mean  any  perscm  seeking  work 
of  any  lawful  character,  and  '^^pUcant  for  help'  shall  mean  any 
person  or  peieons  seddng  help  in  any  Intimate  enterprise;  and 
nothing  in  this  act  shall  be  oomtrued  to  limit  the  meaning  of 
the  tsBin  'work'  to  manual  occupation,  but  it  shall  indude  pro- 
fessional service^  and  any  and  all  other  legitimate  serrices. 

"See.  10.  No  person,  firm  or  corpOTations  in  the  cities  desig- 
nated in  section  1  of  this  act  shall  open,  operate  or  maixxtain  a 
priYate  employment  agency  for  hire,  or  where  a  fee  is  charged 
to  eitiier  appMcanto  for  employment  or  for  help,  without  first 
having  obtained  a  license  from  the  Secretary  of  State^  which 
Uoense  shall  be  two  hundred  dollars  per  annum,  and  who  shall 
be  require  to  ^ve  a  bond  to  the  people  of  the  state  of  Illinois, 
in  the  penal  sum  of  one  thousand  dollars  for  the  faithful  per- 
formance of  the  duties  of  private  employment  agent;  and  no 
such  private  agent  shall  print,  publish,  or  paint  on  any  sign, 
window,  or  newspaper  publication,  a  name  similar  to  that  of 
the  Illinois  free  employment  ofiices.  And  any  person^  firm  or 
corporation  violating  the  provisions  of  this  act^  or  any  part 
therec^,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  con- 
viction shall  be  fined  not  less  than  fifty  dollars  nor^more  than 
one  bundled  dollars. 

"See.  11.  Whenever,  in  the  opinion  of  the  board  of  commis* 
sioners  of  labor,  the  superintendent  of  any  free  employment 
office  is  not  duly  diligmt  or  energetic  in  the  performance  of  his 
duties^  ihej  may  summon  such  superintendent  to  appear  before 
them  and  A.cfw  cause  why  he  should  not  be  recommended  to  the 
governor  for  removal,  and  unless  such  cause  is  clearly  shown 
the  said  board  may  so  recommend.  In  the  consideration  of  such 
case  an  unexplained  low  percentage  of  positions  secured  to  ap- 
plicants for  situations  and  help  regifitered^  lack  of  intelligenit 
interest  and  application  to  the  work,  or  a  general  inaptitude  or 
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inefficiency,  shall  be  considered  by  said  *®®  board  a  sufficient 
ground  upon  which  to  recommend  a  removal.  And  if,  in  th^ 
opinion  of  the  governor,  such  lack  of  efficiency  cannot  be  rem- 
edied by  reproval  and  discipline,  he  shall  remove  as  reoom* 
mended  by  said  board;  provided,  that  tiie  governor  may  at  any- 
time remove  any  superintendent,  assistant  superintendent  or 
clerk  for  cause. 

^^Sec.  12.  All  such  printing,  blanks,  blank  books,  stationery 
and  postage  as  may  be  necessary  for  the  proper  conduct  of  the 
business  of  the  offices  herein  created  shall  be  furnished  by  the 
Secretary  of  State  upon  requisition  for  the  same  made  by  the 
Becretary  of  the  bureau  of  labor  statistics.^' 

Bobert  N".  Holt  and  H.  T.  Wilcoxon,  for  the  plaintiff  in  error. 

H.  J.  Hamlin,  attorney  general,  Charles  S.  Deneen,  state's 
attorney,  and  Frank  W.  Blair,  for  the  people. 

MAGRUDEB,  C.  J.  The  question  involved  in  this  case,  aris- 
ing out  of  the  refusal  of  the  trial  court  to  hold  certain  prop- 
ositions of  Isiw  submitted  by  the  plaintiff  in  error,  is  the  con- 
stitutionality of  the  ^^act  to  create  free  employment  offices  in 
cities  of  certain  designated  populations,**  etc.,  as  set  forth  in 
the  staifaement  preceding  this  opinion. 

Section  8  of  the  act  in  question  contains  the  following  extra- 
ordinary provision :  ^In  no  case  shall  the  superintendent  of  any 
free  employment  office,  created  by  this  act,  furnish  or  cause  to 
be  furnished,  workmen  or  other  employes  to  any  applicant  for 
help,  whose  employes  are  at  that  time  on  strike,  or  locked  out ; 
nor  shall  any  list  of  names  and  addresses  of  applicants  for  em- 
ployment be  shown  to  any  employer  whose  employes  are  on 
strike  or  locked  out ;  nor  shall  such  list  be  exposed,  where  it  can 
be  copied  or  used  by  an  employer,  whose  employ68  are  on  strike 
or  locked  out.*'  The  act  purports  upon  its  face  ••''  to  be  a 
means  of  assisting  persons,  seeking  employment,  to  obtain  the 
same,  and  also  of  assisting  employers,  who  need  labor  or  help, 
to  obtain  the  same.  And  yet  section  8  declares  that  any  em- 
ployer, whose  employes  are  on  a  strike,  or  have  been  locked  out, 
shall  not,  when  applying  for  help,  be  furnished  any  workmen 
or  other  employes.  And  not  only  so,  but  such  employers,  whose 
workmen  may  be  on  a  strike  or  locked  out,  shall  not  be  allowed 
to  see  any  list  of  names  or  addresses  of  applicants  for  employ- 
ment. And  net  only  so,  but  no  such  list  of  applicants  for  em- 
ployment shall  be  placed  where  it  can  be  copied  or  used  by  an 
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employer  whose  employ^  are  on  a  strike  or  locked  out  Clearly^ 
ibe  exception  contained  in  section  8  makes  the  act  void  as  a 
vhole,  becanse  that  section  enten  into  and  pervades  the  wh(^e 
sdy  and  cannot  be  separated  from  it  without  defeating  the  in- 
tention of  the  legislature  in  passing  the  act. 

An  examination  of  the  different  provisions  of  the  act  shows 
that  it  professes  to  be  for  the  benefit  of  employers,  as  well  as 
of  employes.     Section  1  provides  that  free  employment  offices 
are  thereby  created,  one  in  each  city  of  not  less  than  fifty  thou- 
sand popolatioii,  and  three  in  each  dty  containing  a  population 
cf  one  million  or  over,  "for  the  purpose  of  receiving  applica- 
tions of  i)er80ii8  seddng  employment,  and  applications  of  per- 
sons seeking  to  employ  labor/'    If  one  of  the  purposes  of  creat- 
ing free  employment  offices  is  to  receive  applications  of  per- 
wns  seeking  to  employ  labor,  what  justice  can  tibere  be  in  refus- 
ing to  entertain  the  applications  for  labor  of  employers  whose 
«npk)y68  may  be  on  a  strike,  or  may  be  locked  out,  irrespective 
ct  the  question  inhether  or  not  Ihere  is  any  good  reason  or  jus- 
tifiable canse  for  the  existence  of  such  strike  or  lockout?    By 
the  hroad  terms  of  section  8,  the  employer  therein  mentioned 
is  deprived  of  the  right  to  have  any  workmen  furnished  to  him, 
^T  to  have  any  list  of  applicants  for  employment  shown  to  him, 
or  to  have  any  such  list  exposed  where  he  can  possibly  ^^  make 
^ifie  of  it,  even  though  his  employ^  may  have  gone  out  upon  a 
rtrike  for  no  good  cause  whatever.    A  lockout  has  been  defined 
to  be  the  closing  of  a  factory  or  workshop  by  an  employer, 
visually  in  order  to  bring  the  workmen  to  satisfactory  terms  by 
a  suspension  of  wages.    Even  thou^  an  employer  may  have  had 
just  cause  and  good  reason  for  closing  his  factory  or  workshop, 
yet,  even  in  such  case,  he  is  subjected  to  the  deprivation  enforced 
by  section  8. 

In  section  3  of  the  act  ''the  superintendent  of  each  such  free 
^snployment  ot&ce  shall  receive  and  record  in  books  kept  for 
^W  purpose  names  of  all  persons  applying  for  employment  or 
hdp,  designating  opposite  the  name  and  address  of  each  appli- 
<!^t  the  character  of  employment  or  help  desired.''  The  super- 
tendent  here  referred  to  is  to  be  appointed  by  the  governor,  not 
of  his  own  motion,  or  in  pursuance  of  his  own  selection,  but 
iipon  the  recommendation  of  the  state  board  of  commissioners 
of  labor,  which  consists  of  five  members,  three  of  them  ^^manual 
laborers,*'  and  the  remaining  members  ^^manufacturers  or  em- 
ployers of  labor  in  some  productive  industry" :  2  Starr  &  Cur- 
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tis^  Annotated  Statutes^  2d  ed.^  p.  1807.    The  superintendent  ia 
not  only  required  to  receive  and  record  the  names  of  applicaxits 
seeking  employment^  but  also  of  applicants  seeking  help^  or  seek- 
ing to  employ  labor.    By  the  terms  of  section  4  the  supeariu- 
tendent  is  required  to  report  to  the  state  bureau  of  labor  sta* 
tistics  '^the  number  of  applications  for  positions  and  for  lielp 
receiTed/'    Here,  again,  the  applications  of  employers  for  Iielp 
are  treated  as  being  entitled  to  as  much  consideration  as  the 
applications  of  employes  for  positions  or  places  of  employment. 
The  lists  referred  to  in  section  4  are  required  to  show  ^^he  num- 
ber of  situations  desired^  and  the  number  of  persons  wanted  at 
each  specified  trade  or  occupation.'^    Full  information  is  thuB 
obtained,  4nd  required  to  be  obtained,  by  these  superintendenrts, 
of  the  persons  wanting  workmen,  as  well  as  '^  of  the  persozi3 
wanting  employment    Presumably,  the  needs  of  the  employers 
in  this  regard  cannot  be  known  to  the  superintendent  without 
the  action  of  the  employers  themselves  in  giving  information 
of  their  needs.    By  section  4,  also,  factory  inspectors  and  coal 
mine  inspectors  are  required  to  d<^  all  they  reasonably  can  to  aa- 
sist  in  securing  situations  for  applicant  for  work,  and  it  is 
also  made  their  duty  to  describe  the  character  of  work     and 
cause  of  the  scarcity  of  workmen,  and  to  secure  for  the  free 
employment  offices  the  co-operation  of  the  employers  of  labor 
in  factories  and  mines.    It  is  also  made  the  duty  of  such  factory 
inspectors  and  coal  mine  inspectors  by  section  4  "U>  immediately 
notify  the  superintendent  of  free  employment  offices  of  any  and 
all  vacancies  or  opportunities  for  employment  that  shall  come 
to  their  notice.'^    It  thus  appears  that  the  co-operation  of  the 
employers  of  labor  in  factories  and  mines  is  to  be  sought.     In- 
spectors of  factories  and  mines  are  required  to  state  the  ''cause 
of  the  scarcity  of  workmen,**  and  to  give  notice  "of  any  and  all 
vacancies  or  opportundties  for  employment  that  shall  come  to 
their  notice.''    If  the  scarcity  of  workmen  shall  be  caused  by 
strikes  or  lockouts,  or  if  vacancies  exist  in  factories  or  coal 
mines  by  reason  of  strikes  and  lockouts,  the  inspectors  ave  re* 
quired  to  give  information  in  regard  to  the  same  to  these  super- 
intendents.   Although  the  free  employment  offices  and  theix  su- 
perintendents are  located  only  in  cities  containing  not  less  than 
fifty  thousand  population  and  in  those  containing  a  population 
of  one  million  or  over,  yet  the  inspectors  are  required  to  report 
to  them  as  to  the  condition  of  labor  in  factories  and  mines  any- 
where and  everywhere  in  the  state. 
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By  aection  5  the  superintendent  is  required  'to  immeduMy 
pot  himself  in  eommunioatLon  with  the  principal  mannf  actann^ 
ineidMiiits  and  other  employeis  of  labor^  and  to  nae  all  dill* 
genoe  in  secnring  the  oo-operation  of  the  said  employers  of 
labor,  with  the  purposes  and  objects  ^^^  of  said  employment 
(ffioes.^  Manuf  aoturero  and  merchants  and  other  employeirs  of 
Jabor  aie  thus  to  be  communicated  with,  and  all  diligence  is  to 
be  used  to  secure  their  cooperation  in  carrying  out  the  pur* 
poaes  and  objects  of  these  &ee  employment  ageodes,  and  yet 
sodi  employers  are  to  be  deprived  of  all  the  benefit  to  be  do- 
li^  tberef rom,  if  those  employed  by  ihem  happen  to  be  on  lu 
itrike  or  to  be  locked  out,  whether  with  or  without  justifiaUe 
esnse.  By  the  terms  of  section  9,  ''applicant  for  employment'^ 
ineans  "any  person  seeking  woiic  of  any  lawful  character^';  and 
"applicant  for  help''  means  "any  i>enon  or  persons  seddng  help 
ni  any  Intimate  enterprise." 

Thus,  all  the  way  throu^  the  act,  the  employer,  seddng  men 

to  work  for  him,  and  ihe  employ^,  seeking  work  to  do^  are 

I^aoed  upon  the  same  footing,  and  the  equally  entitled  to  the 

benefits  of  the  act  in  question.    Employers,  however,  axe  arbi* 

trarily  divided  into  two  classes — one  class  where  a  strike  or  lock* 

out  may  exist,  and  another  class  where  no  strike  or  lockout 

exists.    Th«?B  is  no  rational  basis  in  law  or  justice  for  this 

distinction^  where  the  language  is  so  broad  as  to  include,  as 

well  those  who  have  caused  the  strike  or  lockout  for  good  rea^ 

90&S,  as  those  who  have  caused  such  strike  0€  lockout  without 

^1  good  reason.    The  prohibition  contained  in  section  8  not 

<^7  affects  Ihe  class  of  employers  there  named,  but  it  also 

affects  the  persons  seeing  employment,  with  whom  such  em» 

ptojers  mij^t  otherwise  come  in  contact,  that  is  to  say,  not  only 

the  employers,  whose  men  are  on  a  strike  or  are  locked  out,  are 

affected  by  the  prohibition,  but  laborers  or  employds,  who  might 

desiie  to  fill  the  places  of  the  employes  who  are  on  a  strike  or 

>te  locked  out,  are  also  affected  by  it    The  applicants  for  em* 

ployment  are  dq^rived  of  the  privilege  of  working  for  the  class 

<^f  employears  named  in  section  8.    That   section,  therefore, 

strikes  at  the  interests  of  applicants  for  work  and  of  employers 

aeddsg  work  or  labor. 

^^  An  employer  whoee^workmen  have  left  him  and  gone  upon 
a  strike,  particularly  when  they  have  done  so  without  any  jus- 
tifiable cause,  is  entitled  to  contract  with  other  laborers  or  work- 
niea  to  fill  the  places  of  those  who  have  left  him.    Any  work* 
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man  seeking  work  has  a  right  to  make  a  contract  with 
an  employer  to  work  for  him  in  the  place  of  any  one  of  tixe 
men   who  have  left  him  to  go  out  upon  a  strike.    Therefor^e^ 
the  prohibition  contained  in  section  8  strikes  at  the  right  of 
contract^  both  on  the  pari;  of  the  laborer  and  of  the  employes*. 
It  is  now  well  settled  that  the  privilege  of  contracting  is  botlx 
a  liberty  and  a  property  right.    Liberty  includes  the  right  to 
make  and  enforce  contracts^  because  the  right  to  make  and  en.— 
force  contracts  is  included  in  the  right  to  acquire  property. 
Labor  is  property.    To  deprive  the  laborer  and  the  employer  of 
this  right  to  contract  with  one  another  is  to  violate  section  2 
of  article  2  of  the  constitutioin  of  Illinois,  which  provides  tliafc 
''no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.''    It  is  equally  a  violation  of  the  fifth  and. 
fourteenth  amendments  of  the  constitution  of  the  United  Statee, 
which  provide  that  no  person  shall  be  deprived  of  life^  liberty 
or  property  without  due  process  of  law,  and  that  no  state  shall 
deprive  any  person  of  life,  liberty  or  property  without  due  pit>^ 
cess  of  law,  *'nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws'':  Bitchie  v.  People,  166  111.  98, 
46  Am.  St.  Rep.  316,  40  N.  B.  454;  Adams  v.  Brenan,  177  IlL 
194,  69  Am.  St.  Bep.  222,  52  N.  E.  314;  Gillespie  v.  People, 
188  111.  176,  80  Am.  St  Bep.  176,  58  N.  E.  1007;  Fiske  ▼. 
People,  188  111.  206,  68  N.  E.  985.    The  provision,  embodied 
in  section  8,  ^^is  a  discrimination  between  different  classes  of 
citizens  founded  on  no  justifiable  ground,  and  an  attempt  to 
exercise  legislative  power  in  behalf  of  certain  classes  and  against 
other  classes,  whether  laborers  seeking  work  or  employers.     It 
falls  under  the  condemnation  of  the  constitution." 

Section  8  dtraws  an  unwarrantable  distinction  between  work- 
men who  apply  for  situations  to  employers  where  there  is  no 
strike  or  lockout,  and  workmen  who  ^^^  do  not  so  apply,  and 
it  also  draws  an  unwarrantable  distinction  between  employers 
who  may  have  the  misfortune  to  be  the  victims  of  a  strike  or 
lockout^  and  employers  who  do  not  have  such  misfortune;  that 
u  to  say,  section  8  does  not  relate  to  persons  and  things  as  a 
<ilas6,  or  to  all  employers,  but  only  to  those  who  have  not  been 
the  victims  of  strikes  or  lockouts.  *^Where  a  statute  does  this, 
where  it  does  not  relate  to  persons  or  things  as  a  class,  but  to 
particular  persons  or  things  of  a  class,  it  is  a  special  as  distin- 
guished from  a  general  law" :  Gillespie  v.  People,  188  111.  176, 
80  Am.  St  Bep.  176,  58  N.  E.  1007.    Judge  Cooley,  in  his  work 
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<Hi  CoBstitotioDal  Lamitations  (sixth  edition,  pageB  481,  483), 
t«Ts:  ^A  statnte  would  not  be  constitational  ....  whidi  should 

m 

fidect  particnlar  individuals  from  a  class  or  locality,  and  sub- 
ject them  to  peculiar  mlea,  or  impose  upon  them  special  obliga- 
tions or  burdena  from  which  ottiers  in  the  same  locality  or  daaa 
are  exempt.  ....  Syeryone  has  a  right  to  denumd  that  he  be 
goTCmed  by  general  rules,  and  a  special  statute  which,  wifii- 
oot  his  consent,  singles  his  case  out  as  one  to  be  regulated  by  a 
Afferent  law  from  that  which  is  applied  in  all  similar  cases, 
voold  not  be  legitiniate  legislation,  but  would  be  such  an  arbi- 
trary mandate  ae  is  not  within  the  province  of  free  govern- 
nients*^:  Gillespie  ▼.  People,  188  HI.  176,  80  Am.  St.  Rep.  176, 
£8  N.  E.  1007.  The  conclusion  is  inevitable  that  this  section 
3  is  a  provision  ^^in  aid  of  strikes  and  strikers,  whether  ri j^ 
er  wrong,  and  regardless  of  the  justice  or  the  propriety  of  the 
strike  or  lockout.*' 

By  the  terms  of  this  law,  the  statute  creates  free  employmeni 
agencies,  and  provides  for  the  payment  of  thoae  who  operate 
them  ox^  of  Hie  money  of  the  people  of  the  state;  and  yet  it 
singles  out  a  particular  class  of  citizens,  and,  without  cause,  de- 
prives thesn  of  the  benefits  of  the  provisi<Mis  of  the  act,  while 
it  grants  such  benefits  to  another  class  of  persons,  who  have  no 
greater  right  to  the  same  than  the  persons  subjected  to  the  de- 
privation. 

The  fourteenth  amendment  to  the  constitution  of  the  United 
States  provides,  that  ^no  state  shall  make  or  ^^^  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  deprive  any  person  of 
life,  h'berty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  it»  jurisdiction  tiie  equal  protection  of  the 
laws.**    In  interpreting  this  provision  of  the  federal  constitu- 
tion, the  federal  and  state  courts  hold  an  act,  Uke  the  one  here 
under  ooreideration,  •which  is  unduly  discriminating  and  partial 
in  its  character,  to  be  unconstitutional.    In  other  words,  legis- 
lation of  this  kind  is  condemned  by  the  courts.    The  legislature 
has  no  power  to  deny  to  the  employer,  whose  men  are  out  upon 
a  strike  or  are  locked  out  the  right  to  obtain  workmen  from  these 
free  employment  agencies,  and  at  the  same  time  to  grant  such 
right  to  other  employers  not  similarly  situated:   Millett  v. 
People,  117  HI.  294,  67  Am.  Rep.  869,  7  N.  E.  631 ;  Ritchie  v. 
People,  155  HI.  98,  46  Am.  St  Rep.  315,  40  N.  E.  454;  Ruhstraib 
V.  People,  185  lU.  133,  76  Am.  St.  Hep.  30,  67  N.  E.  41. 
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We  are  imable  to  see  why  the  doctrine,  recently  annovuioe^ 
by  the  supreme  court  of  tiie  United  States  in  the  case  of  Con^ 
nolly  V.  Union  Sewer  Pipe  Co.,  184  U.  S.  541,  22  Sup.  a.  Bep^ 
431,  is  not  pracieely  applicable  to  the  facts  in  the  case  at  bair 
Tn  the  latter  case,  the  suprezoe  court  of  the  United  States  de- 
clared what  is  known  as  the  anti-trust  act  of  1893  of  the  afcate 
of  Illinois  to  be  unconstitutional  and  ?oid,  as  being  in  conflict 
with  the  provisions  of  the  fourteenth  ameoodmen't  above  quoted, 
upon  the  ground  that  it  improperly  discriminated  in  favor  of 
agricultural  products  or  livestock  in  the  hands  of  the  producer 
or  raiser:  People  v.  Butler  Street  Foundry  Co.,  201  111.  236^  6& 
N.  E.  349.    The  lUinois  act  of  1893  provided  substantially  that 
where  two  or  more  persons,  firms,  corporations  or  associations 
of  persons,  oonohined  their  capital,  skill  or  acts  in  respect  of 
their  property,  merchandise  or  commodities  held  for  sale  or  ex- 
change, they  should  be  subjected  to  a  certain  penalty  as  being 
guilty  of  forming  a  trust>  but  the  nintii  section  of  the  act  con- 
tained this  ezoqition^  to  wit:  ''The  provisiime  of  this  act  shall 
not  apply  to  agriculitural  products  ^^**  or  livestock  while  in  the 
hands  of  the  producer  or  raiser/*    In  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  641,  22  Sup.  Ct.  Bqp.  431,  the  supreme 
court  of  the  United  States  said:   ''We  have  seen  that  under 
that  statute  all  exoept  producers  of  agricultural  commodities 
and  raisers  of  livestock,  who  combine  their  capital,  skill,  or  acts 
for  any  of  the  purposes  named  in  the  act,  may  be  punished  as 
criminals,  while  agriculturalists  and  livestock  raisers,  in  respect 
of  their  products  of  livestock  in  hand,  are  exempted  from  the 
operation  of  the  statute,  and  may  combine  and  do  that  which, 
if  done  by  obhers,  would  be  a  crime  against  the  state.    The  stat- 
ute so  provides,  notwithstanding  persons  engaged  in  trade  or  in 
the  sale  of  merchandise  and  commodities,  within  the  limits  of  a 
state;,  and  agriculturalists  and  raisers  of  livestock,  are  all  in  the 
same  general  class — that  is,  they  are  all  alike  engaged  in  do- 
mestic trade,  which  is  of  right  open  to  all,  subject  to  such  regu- 
lataons^  applicable  alike  to  all  in  like  conditions,  as  the  stats 
may  legally  prescribe.''    It  was  held  in  that  case,  that  such  dis^ 
crimination  against  those   engaged  in  businesB  other  than  the 
sale  of  agricultural  products  and  livestock  in  the  hands  of  pro- 
ducers, was  forbidden  by  the  clause  of  the  fourteenth  amend- 
ment)  which  declares  that  no  state  "shall  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiciicm  the  equal  protection  of  the 
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laws.''  It  was  also  there  hdd  that  tiie  fourteenth  amesdinent, 
in  makiiig  the  dedaration  above  quoted,  '^inteDded  not  only 
ibat  there  should  be  no  aibitrary  depriyation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but  that  equal  proieotion 
and  security  should  be  given  to  all  under  like  drcumstances  in 
the  enjoyment  of  their  personal  and  dyil  rights ;  that  all  pcr- 
flooB  dbcmld  be  equally  entitled  to  pursue  their  happiness  and 
acquire  and  enjoy  property;  that  they  should  have  like  access 
to  the  oouits  of  the  country  for  the  protection  of  their  persons 
and  property,  the  preTention  ^•^  and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  that  no  impediment  should  be  inter- 
posed to  the  pursuits  of  anyone  except  as  applied  to  the  same 
parBoits  by  others  under  like  circumstances;  that  no  greater 
bardens  should  be  laid  upon  one  than  are  laid  upon  others  in 
the  same  calling  and  condition,'*  etc  These  principles  are  pre- 
<isely  applicable  to  the  present  case,  where  a  greater  burden  is 
imposed  by  section  8  upon  employers  who  are  subjected  to  strikes 
and  lockouts,  than  upon  other  employers  in  the  same  calling 
and  condition,  who  are  not  subjected  to  such  strikes  and  lock- 
<'^ts,  irrespective  of  the  justice  or  propriety  of  the  strike  or 
lockout. 

It  is  claimed,  however,  by  the  attorney  general  that  section  8 
can  be  eliminated  from  the  employment  act  without  invalidating 
the  rest  of  the  act.  Undoubtedlv,  ''if  different  sections  of  a 
statute  are  independent  of  each  other,  that  which  is  unconstitu- 
tional may  be  disregarded,  and  valid  sections  may  stand  and  be 
^forced.  But  if  an  obnoxious  section  is  of  such  import  that 
the  other  sections  without  it  would  cause  results  not  contem- 
plated or  desired  by  the  legislature,  then  the  entire  statute  must 
^  held  inoperative*' :  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  541,  22  Sup.  Ct.  Bep.  431.  In  the  Connolly  case  it  was 
lieW  by  the  supreme  court  of  the  United  States  that  the  exoep- 
tion,  contained  in  section  9  of  the  Illinois  act  of  1893,  made 
the  whole  act  invalid*  Upon  this  subject  the  supreme  court  of 
the  United  States  there  say :  "The  first  section  of  the  act  here 
hi  question  embraces  by  its  terms  all  persons,  firms,  corpora- 
tions, or  associations  of  persons  who  combine  their  capital,  skill 
or  acts  for  any  of  the  purposes  specified,  while  the  ninth  sec- 
tion declares  that  the  statute  shall  not  apply  to  agriculturalists 
or  livestock  dealers  in  respect  of  their  products  or  stock  in  hand. 
If  the  latter  section  be  eliminated  as  unconstitutional,  then  the 
^  if  it  stands,  will  apply  to  agriculturalists  and  livestock 
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dealers.  Thoee  classes  would  in  that  way  be  reached  and  finedj 
when,  evidently,  the  legislature  *^^  intended  that  they  should 
not  be  regarded  as  offending  against  the  law,  even  if  tliey  did 
combine  their  capital,  skill,  or  acts  in  respect  of  their  products 
or  stock  in  hand.  Looking,  then,  at  all  the  sections  together, 
we  must  hold  that  the  legislature  would  not  have  entered  upon 
or  continued  the  policy  indicated  by  the  statute,  unless  agricul- 
turalists and  livestock  dealers  were  excluded  from  its  operation^ 
and  thereby  protected  from  prosecution.  The  result  is^  that 
the  statute  must  be  regarded  as  an  entirety,  and  in  that  view  it 
must  be  adjudged  to  be  unconstitutional,  as  denying  the  equal 
protection  of  the  laws  to  those  within  its  jurisdiction,  who  are 
not  embraced  by  the  ninth  section." 

In  the  case  at  bar,  if  section  8  be  eliminated  from  the  em- 
ployment act,  the  other  sections  without  it  would  cause  results 
not  contemplated  or  desired  by  the  legislature.    This  is  so,  be- 
cause without  the  obnoxious  clause  or  section,  all  employers,  in- 
cluding those  whose  workmen  are  out  upon  a -strike  or  are  locked 
out,  as  well  as  all  others,  would  be  entitled  to  the  benefits  of 
the  act.    But  clearly  it  was  the  intention  of  the  l^slature,  by 
inserting  section  8  in  the  act,  to  deprive  the  class  of  employers 
therein  named  of  the  benefits  of  the  act.     Consequently,   the 
elimination  of  that  section  would  not  be  in  accordance  with  the 
manifest  intention  of  the  legislature.    An  elimination  of  sec- 
tion 8  would  make  the  act  apply  to  all  classes  of  employers,  and 
thereby  cause  a  result  evidently  not  contemplated  or  desired  by 
the  legislature.    If  all  the  sections  of  the  act  be  construed  to- 
gether, it  is  evident  that  the  legislature  would  not  have  created 
the  free  employment  agencies  in  question,  unless  the  class  of 
employers  mentioned  in  section  8  were  excluded  from  the  ojiera- 
tion  of  the  act.    It  follows  that  the  employment  act  of  April 
11, 1899,  must  be  regarded  as  unconstitutional  as  an  entirety. 

Section  10  of  the  act,  under  which  the  present  prosecution 
was  instituted,  depends  upon  all  the  other  provisions  ^^  of 
the  act,  and  is  so  connected  with  them  that  it  cannot  stand  by 
itself.  Section  1  of  the  act  provides  for  the  creation  of  free 
employment  agencies,  and  section  7  of  the  act  provides  that  no 
fee  or  compensation  shall  be  charged  or  received  directly  or  in- 
directly from  persons  applying  for  employment  or  help  from 
the  free  employment  offices.  Section  10,  following  immediately 
upon  the  provisions  in  reference  to  free  employment  agencies 
where  no  fee  is  charged,  provides  that  no  person,  etc.,  shall 
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mainiaiii  a  private  employmeiLt  agency  for  hire,  or  where  a  fee 
is  (harged,  wiilioiit  fint  haying  obiamed  a  liccnae^  etc.,  which 
licenfie  is  fixed  at  the  sum  of  two  hundred  dollars  per  annum. 
Whaterer  else  may  have  been  the  purpose  of  seotion  10,  whether 
designed  for  revenue  or  for  regulation^  or  as  an  exercise  of 
the  police  pow^,  or  otherwise,  its  evident  design  was  to  dis- 
courage the  existence  of  private  employment  agencies  by  com- 
peUing  them  to  pay  a  heavy  license  fee,  and  to  throw  business 
into  the  hands  of  free  employment  agencies  where  no  fee  is 
cbai^ged.    The  pnrpose  also  of  section  10  was  to  prevent  imita- 
tion of  the  name  of  the  free  employment  agencies  in  the  mode 
therein  indicated.    It  follows  that  tixe  whole  act,  including  sec- 
tion 10,  relates  to  but  one  subject,  the  creation  and  operation 
of  free  employment  agencies ;  and  when  the  act  is  declared  un- 
constitutional so  far  as  the  free  employment  agencies  are  con- 
cerned, section  10  falls  with  the  balance  of  the  act,  because  it 
is  merely  a  part  of  the  scheme  to  promote  the  business  of  tlie 
free  employment  agencies  and  secure  their  successful  operation. 
Section  10  provides  that  any  person,  etc,  violating  the  provi- 
^ODB  of  the  act,  or  any  part  thereof,  shall  be  deemed  guilty  of 
&  misdemeanor.    Therefore,  any  superintendent  who  furnishes 
or  causes  to  be  furnished  workmen  or  other  employes  to  any 
Applicant  for  help  whose  employes  are  at  that  time  on  strike 
w  locked  ont,  or  shall  show  to  any  such  employer  any  list  of 
^'^^es  and  addresses  of  applicants  for  employment,  or  expose 
the  same  where  ^^^  it  can  be  copied  or  used  l^  such  employer, 
^>^d  be  deemed  guilty  of  a  misdemeanor  and  subject  to  the 
piuushmeni  prescribed  by  section  10.     Section  10  is  directed 
iii&inly  against  the  imitation  by  private  employment  agencies  of 
the  name  of  the  Illinois  free  employment  offices,  and,  of  course, 
^^  the  part  of  the  act  in  reference  to  such  free  employment  of- 
fices is  void  for  the  reasons  already  stated,  then  the  necessity  for 
Bootion  10  no  longer  exists.    There  can  be  no  doubt  that  section 
10  'Voold  never  have  been  enacted  as  a  law  without  the  re- 

inainder  ot  the  act The  legislature  would   not   provide 

^g&iiist  imitation  of  something  having  no  existence,  and  would 
provide  for  the  free  agencies  before  providing  that  they  should 
not  be  imitated.'' 

In  the  case  of  Price  v.  People,  193  111.  114,  86  Am.  St.  Bep. 
^06,  61  N.  E.  844,  the  validity  of  section  10  only  of  the  free 
employment  agency  act  was  pased  npon.  Although  the  errors 
^gned  in  thi^  case  were  broad  enough  to  have  raised  the  ques- 
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tion  of  the  validity  of  the  entire  act,  yet  the  only  question  pre- 
sented by  counsel  in  their  arguments  in  that  case  was  the  valid- 
ity of  section  10.    It  was  there  held  that  section  10,  requiring 
persons  operating  private  employment  agencies  for  hire  in  certain 
cities  to  pay  a  license  fee  of  two  hundred  dollars  per  annum^  ansd 
give  a  bond  for  one  thousand  dollars,  was  not  unconstitutional, 
upon  the  grounds  that  conducting  a  private  employment  agency 
for  hire  is  an  occupation,  for  which  the  legislature  may  require 
a  license  fee,  in  order  to  promote  the  public  welfare,  and  that^  in 
the  exercise  of  its  police  power,  the  legislature  may  provide  that 
an  occupation,  which  is  a  proper  subject  of  such  power,  shall 
not  be  followed,  except  under  a  license  issued  by  public  authority 
upon  the  payment  of  a  license  fee,  and  the  execution  of  a  bond 
in  accordance  with  the  purposes  of  the  act.    But  section  10,  as 
there  passed  upon,  was  considered  as  standing  by  itself,  and 
without  reference  to  its  connection  with  the  balance  of  the  act. 
No  decision  was  there  made  as  to  the  validity  of  the  act  as  an 
^®®  entirety.    Upon   further   reflection  we  are   satisfied  that, 
while  the  views  there  expressed  may  be  correct  as  applicable 
to  a  section  like  section  10  standing  by  itself,  yet  when  applied 
to  section  10  as  a  part  of  the  whole  act,  they  ought  not  to  be 
adhered  to.     The  case  of  Price  v.  People,  193  111.  114,  86  Am. 
St.  Bep.  306,  61  N.  E.  844,  was  decided  in  October,  1901,  and 
the  rehearing  therein  applied  for  was  denied  in  Decmber,  1901. 
Since  that  time,  to  wit,  in  March,  1902,  the  supreme  court  of  the 
United  States  has  announced  its  decision  in  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  541,  22  Sup.  Ct.  Eep.  431,  and  the 
latter  case  hold  that  legislation,  containing  such  an  exception  as 
section  8  of  the  act  of  April  11,  1899,  is  in  contravention  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States. 
As  the  supreme  court  of  the  United  States  is  paramount  author- 
ity upon  all  questions  relating  to    the  interpretation  of   the 
constitution  of  the  United  States,  we  feel  it  to  be  our  duty  to 
follow  the  holding  of  that  court  to  the  effect  that  such  legislar 
tion,  as  is  here  under  consideration,  is  a  violation  of  the  four- 
teenth amendment :  Mapes  v.  Scott,  94  111.  379.     Therefore,  the 
ca^  of  Price  v.  People,  193  111.  114,  86  Am.  St.  Bep.  306,  61  N. 
E.  844,  is  overruled. 

Counsel  for  the  plaintiff  in  error  are  correct  in  the  contention 
that  section  2  of  the  act  of  April  11, 1899,  is  violative  of  the  con- 
etitution  of  Illinois.     Section  2  of   the   act,  after  fbdng   the 
amount  of  salaries  to  be  paid  the  superintendent^  juMrigfatT^t  su- 
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perintendeDi  and  clerks^  provides  aa  follows:  'HiThich  sums,  to- 
gether with  proper  amounts  for  defraying  the  necessary  costs 
of  equipping  and  maintaining  the  respective  offices,  shall  be  paid 
out  of  any  funds  in  the  state  treaanry  not  otherwise  appropri- 
sted.^  This  provision  is  in  conflict  with  section  16  of  article 
4  of  the  constitution  of  this  state,  which  provides  as  follows : 
''The  general  assembly  shall  make  no  appropriation  of  money 
ont  of  the  treasury  in  any  private  law.  Bills  making  appro- 
priations for  the  pay  of  members  and  officers  of  the  general  a»- 
sembly,  and  for  the  salaries  of  the  officers  of  the  govermnent, 
shall  contain  **•  no  provision  on  any  other  subject*':  1  Starr 
&  Curtis'  Annotated  Statutes,  2d  ed.,  p.  131.  The  superin- 
tendents, assistant  superintendents  and  clerks,  mentioned  in  the 
^  are  ofBcers  of  the  government  within  the  meaning  of  section 
16,  as  coQstmed  in  the  case  of  Ritchie  v.  People,  165  IlL  98,  46 
Adl  St  Eep.  315,  40  N,  E.  454,  and,  therefore,  their  salaries 
most  be  provided  for  by  separate  act  or  bilL  Section  16  of  arti- 
cle 4  makes  such  appiopriations  an  independent  subject  of  leg- 
Jsiation,  and  consequently  section  2  is  void.  If  the  act  were 
otherwise  oonstitufcional,  section  2,  being  distinct  and  separable 
from  the  balance  of  the  act,  would  not  affect  the  same,  and  could 
be  eliminated  so  as  to  allow  the  remainder  of  the  act  to  stand. 
But  in  view  of  the  considerations  already  presented,  the  whole 
of  the  act,  including  section  2,  must  falL 

Accordingly,  the  judgment  of  the  criminal  court  of  Cook 
eounty  is  reversed. 

Carter  and  Boggs,  JJ.,  do  not    concur   in  the   condusioik 
'c^ed  by  the  majority  of  the  court. 

7^  Right  to  Contntct  as  one  sees  fit  stands  nntrammeled,  as  a 
S^neral  mle;  but  the  state  may  restrict  it  in  the  interest  of  pub- 
^c  health,  morals,  and  the  lilLe:  Davis  Coal  Co.  ▼.  Polland^  158  Ind. 
^7,  92  Am.  St.  Bep.  319,  62  N.  E.  492;  Gilleepie  t.  People,  188  IlL 
176,  80  Am.  St.  Bep.  176,  58  N.  E.  1007.  For  instances  of  statutes 
having  a  tendency  to  invade  this  right  as  between  employer  and 
employe,  see  State  v.  Kreutzberg,  114  Wis.  530,  90  N.  W.  1098,  91 
^.  St.  Bep.  934,  and  eases  eited  in  the  cross-reference  note  thereto; 
State  ▼.  Buchanan,  29  Wash*  602,  70  Pac.  52,  92  Am.  St.  Bep.  030, 
tnd  cases  cited  in  the  cross-reference  note  thereto;  Kilpatrick  ▼. 
<3lTaiid  Trunk  By.  Co.,  74  Vt.  288,  93  Am.  St.  Bep.  887,  52  AtL  531; 
Cleveland  t.  Clements  Bros.  etc.  Co.,  67  Ohio  St.  197,  93  Am.  St. 
%.  670,  66  N.  E.  885. 

At  fo  Statutes  Void  in  Part,  see  Ballentine  t.  Willey,  3  Idaho,  496, 
31  Pac.  994,  ante,  p.  17,  and  eases  eited  in  the  evoss-referenes  Bote 
thereto. 

Am.  St.  Bep.,  VoL  95—17 
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COBB  V.  COMMISSIONERS  OF  LINCOLN  PAEKl. 

[202  lU.  427,  67  N.  E.  5.] 

PUBUO  WATEB8.— The  Title  to  the  SoU  of  NaTisa'ft>^! 
Waters,  below  high-water  mark  is  in  the  sovereign,  except  so  far  sk^s 
a  citizen  has  acquired  rights  in  it  by  grant,  prescription,  or  usa^^  ; 
and  this  title,  whether  in  the  sovereign  or  the  subject,  is  held  8Ptxl>« 
jeet  to  the  public  right  of  navigation  and  fishing,     (pp.  258,  259.) 

PUBUO  WATEBS— Sahmerged  Land. — The  Legislatiire  of  Til  • 
linois  is  competent  to  grant  the  submerged  lands  of  Lake  Michi^s^jm 
to  park  commissioners  for  certain  specific  purposes,     (p.  260.) 

PUBLIO  WATEBS— Whanre8.~The  Owner  of  Submere^ecl. 
Lands  has  a  right  to  say  whether  he  will  allow  the  owner  of  sk<3- 
joining  dry  land  to  build  out  a  wharf  into  the  water  on  the  soil 
of  the  former,     (p.  261.) 

PUBLIO  WATEBS—Slructnres  on  Submerged  Lands. — A    in- 

parian  owner  has  no  right  to  build  any  structures  on  the  subnnergfecf 
lands  in  front  of  his  own  land  unless  he  owns  such  submerged  lands 
or  has  license  to  do  so.     (p.  264.) 

PUBLIO  WATEBS— Wharves.— The  Title  of  the  Owner  or 
Submerged  Lands  is  not  burdened  with  an  easement  in  favor  of  t;lie 
owner  of  adjoining  upland  to  build  wharves  out  to  navigable  'watejr. 
(p.  264.) 

PUBLIO  WATEBS— Wharves,  License  fnm  Seeretazy  of  Wsur 
to  BnUd. — The  right  of  the  owner  of  upland  to  eonstmet  a  wrharf 
over  the  submerged  land  of  his  neighbor,  without  the  latter 's  ccmi- 
sent,  cannot  be  acquired  by  obtaining  a  license  from  the  Secret&ry 
of  War.     (p.  265.) 

Pence  &  Carpenter,  for  the  appellant. 
Frank  Hamlin,  for  the  appellees. 

^^  CABTEE,  J.  The  only  question  in  this  case,  as  stated 
by  appellant,  is  whether  the  owner  of  land  bordering  on  azBd 
adjacent  to  the  waters  of  Lake  Michigan  has  a  right  of  access 
from  his  own  property  to  a  point  in  the  lake  where  the  watezv 
are  nayigable,  and  whether,  in  the  exercise  of  this  right,  he  may 
erect  a  wharf  or  pier  from  his  shore  line  over  the  wdbrmerged 
lands  in  the  shallow  water  to  the  point  of  navigability  in  the  i 
lake.  Appellant  insists  that  the  riparian  owner  has  this  right 
of  access,  and  ^*  that  it  includes  the  right  to  wharf  oat — 
that  is,  to  erect  wharves  and  piers  in  front  of  his  laad. 

The  riparian  owner's  right  of  access  from  his  land  to  the 
lake— in  other  words,  the  right  to  pass  to  and  from  the  watew 
of  the  lake  within  the  width  of  his  premises  as  they  border  on 
the  lake-has  been  expressly  recognized  bv  this  court  as  a  com- 
mon-Iaw  right,  which  cannot  be  taken  from  him  without  just 
compensation:  ReveU  y.  People,  177  lU.  468,  69  Am.  St  Bep 
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257, 52  X.  E.  1052.  Xxx  a  large  nmnber  of  the  cases  relied  on 
by  the  appellant  this  Tij?ht  of  access  was  the  only  question  in- 
Tolyed,  and  they  axe  aixtlioritv  only  to  that  extent.  It  is  true, 
the  courts  in  many  cases  have  indulged  in  general  expressions  as 
to  That  is  inclndiid  in  the  owner's  right  of  access  to  the  water, 
and  have  stated  tlie  right  to  erect  wharves  and  piers  as  one  of 
the  rights  included  therein;  but  this  was  by  way  of  illustration, 
and  Fas  not  necessary  to  the  decision  of  the  case.  Many  judges, 
ID  dealing  with  the  question  of  riparian  rights,  seem  to  have 
enlarge  on  those  xightfe,  and  to  have  assuined  that  the  right 
to  erect  a  whaxf  on  the  shore  and  into  the  water,  even  to  the 
point  of  navigability,  was  a  conunon-law  right,  although  the 
point  decided  did  not  involve  this  question. 

This  whole  eruhject  is  intimately  connected  with  the  ownership 
of  the  soil  under  the  water  of  the  sea,  lake  or  navigable  stream^ 
as  the  case  toblj  be.    In  England,  since  the  time  of  Lord  Hale, 
it  has  been  treated  as  settled  that  the  title  in  the  soil  of  the  sea 
or  of  arms  of  the  sea,  below  ordinary  high-water  mark,  is  in  the 
sovereign,  except  so  far  as  an  individual  or  a  corporation  has  ac- 
quired rights  in  it  by  express  grant  or  by  prescription  or  usage, 
and  that  this  title,  jus  privatum,  whether  in  the  sovereign  or  in 
the  subject,  is  held  subject  to  the  public  right,  jus  publicum,  of 
navigation  and  fishing:  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup. 
Ct.  Sep.  548.    This  is  the  doctrine  of  this  state  as  applied  to 
the  lands  under  the  navigable  waters  of  Lake  Michigan :  People 
V.  Kirk,  162  111.  138,  53  Am.  Si  Bep.  277,  45  N.  E.  830 ;  Bevell 
T.  People,  177  III  468,  69  Am.  St  Eep.  267,  62  N.  E.  1052. 

^^^  The  state  has  granted  the  land  covered  by  the  waters  of 
Taike  Michigan  that  lies  immediately  in  front  of  appellant's 
lands  to  appellees^  the  park  commissioners,  for  certain  spedfio 
purposes,  and  the  title  thereto  is  now  in  them  for  the  purposes 
declared  in  the  act :  Act  of  June  15,  1895 ;  Laws  1895,  p.  282. 
This  the  legislature  was  competent  to  do:  People  v.  Kirk,  162 
IlL  138,  53  Am.  St.  Rep.  277,  45  N.  E.  830.    The  property  in 
the  dry  land  or  upland  being  in  one  person  and  the  property  in 
the  submerged  land  immediately  in  front  thereof  being  in  an- 
other, it  would  seem  to  be  only  consonant*  with  legal  principles 
that  the  consent  of  the  latter  must  be  obtained  before  any  erec- 
tions can  be  put   on  the   submerged   soil.    But  the  appellant 
claims  that  by  the  common  law  he  had  the  right  to  erect  a  wharf 
or  other  structure  in  aid  of  navigation  on  the  submerged  land 
in  front  of  his  upland,  and  that  the  title  of  appellees  is  burdened 
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■with  Buch.  easement  or  right  in  him.  In  Eevell  v.  People^  "we 
said  (page  484,  177  111.,  page  157>  69  Am.  St.  Bep.,  and  page 
1057,  52  N.  E.) :  "In  the  well-known  ca^e  of  Shively  v.  Bowlby, 
162  TJ.  S.  1,  14  Sup.  OL  Eep.  548,  the  supreme  court  of  the 
United  States,  after  a  thorough  ezamiuiation  of  the  authorities, 
held  that  the  common  law  of  England  is  the  law  of  this  country 
upon  the  question  of  the  rights  of  a  shore  owner,  except  where 
it  has  been  modified  by  the  constitutions,  statutes  or  usages  of 
the  different  states  or  by  the  constitution  and  laws  of  the  United 
States.  The  court  also  held  that  the  rights  of  these  owners 
have  been  committed  to  the  several  states,  and  that  each  state 
has  dealt  with  the  lands  under  tide  water  within  its  boundaries 
according  to  its  own  notion  of  right  and  public  policy."  'This 
state  has  adopted  the  common  law  as  it  existed  prior  to  March 
24,  1606 — the  fourth  year  of  James  I — and  in  the  absence  af 
any  statute  of  the  state  changing  the  common  law  in  regard  to 
rights  of  riparian  or  littoral  owners,  the  common  law  as  it  then: 
existed^  must  control":  Page  479,  177  111.,  page  257,  69  Am. 
St  Sep.,  and  page  1055,  52  N.  E.  '^We  are  aware  of  no  statute 
of  this  state  changing  the  common  law,  nor  has  there  been  es- 
tablished '*^®  any  custom  or  usage  which  modifies  the  common 
law" :  Page  484,  177  111.,  page  257,  69  Am.  St.  Eep.,  and  page 
1057,  52  N.  E. 

What,  then,  is  the  common  law  in  regard  to  the  right  of  a 
riparian  owner  to  build  a  wharf  out  from  his  upland  insto  the 
waters  of  the  lake? 

In  a  note  to  City  of  Madison  v.  Mayers,  40  L.  E.  A.  635,  the 
author  treats  the  whole  subject  of  the  right  to  build  wharves  ex- 
haustively. In  England  there  were  several  adverse  rights  to  be 
considered  in  determining  whether  or  not  a  riparian  owner  had 
a  right  to  construct  a  wharf.  We  need  refer  to  but  two  in  this 
discussion.  There  was  the  king's  jus  privatum  in  the  soil  covered! 
by  water,  and  there  was  the  jus  publicum,  which  was  the  right 
to  have  the  water  kept  free  from  obstructions  for  the  purpose 
of  navigation.  An  interference  with  this  latter  right  was  a 
nuisance,  and  would  be  abated  as  such.  It  is  stipulated  in  the 
case  at  bar  that  the  appellant^s  wharf,  if  erected,  would  not  ob- 
struct, interfere  with,  burden  or  prevent  navigation  upon  Lake 
Michigan.  This  question  is,  therefore,  not  in  the  case.  An  in- 
vasion of  the  king's  jus  privatum,  or  private  property  in  the  soil 
covered  by  water,  was  a  puxpresture.  It  is  laid  down  by  aU  the 
old  writers  that  it  might  be  committed  either  against  the  king^ 
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fbe  I(Hid  of  the  fee  or  any  other  sabjecL    A  pnrpreahxre  is  not  a 
nuisance  unlesa  it  also  interferes  with  navigation.    It  may  be 
abated  by  the  crown  or  the  owner  of  the  shore,  or  restrained  by 
injunction  at  the  suit  of  the  attorney  general,  whether  it  cre- 
ates ft  nnisance  or  not    The  remedy  for  the  crown  was  cither 
by  an  information  of  intmsion  at  the  common  law,  or  by  an  in- 
formation at  the  suit  of  the  attoraqr  general  in  equity.    In  case 
of  a  judgment  npon  an  information  of  intrusion,  the  erection 
complained  of,  whether  it  was  a  nuisance  or  not,  was  abated^ 
Bnt  upon  a  decree  in  equity,  if  it  appeared  to  be  a  mere  pur- 
prestuie  without  being  at  the  same  time  a  nuisance,  the  court 
nright  direct  an  inquiry  to  be  made  whetiicr  it  was  more  bene- 
fcial  to  the  crown  to  abate  the  purpresture  ^■*  or  to  suffer  the 
^^<^on0  to  r^nain  and  be  arrented:  Lord  Hale  in  Harg.  Law 
^Tracts,  p.  85;  Coulson  &  Forbes  on  Waters,  p.  16;  Wood  on 
l^uisances,  sec.  84;  Eden  on  Injunctions,  c.  11;  Story's  Equity 
Jurisprudencei,  sec.  922;  Gould  on  Waters,  sec.  21;  AngeU  on 
Tide  Waters,  p.  200;  Bevdl  t.  People,  177  HL  468,  69  Am.  St. 
Bep.  257,  52  N.  E.  1052;  Shively  t.  Bowlby,  152  TJ.  S.  1,  14 
Sop.  Ct.  Bep.  548,  and  cases  dtod. 

It  has  been  generally  recognized  by  the  courts  that  wharves 
fti^  almost  as  essential  to  commerce  as  the  waterways  themselves. 
The  proceeding  at  the  common  law  to  obtain  leave  to  build  a 
^"^rf  on  the  king's  tide  land  was  by  a  writ  of  ad  quod  damnum 
to  ascertain  what  injury  would  ensue.  Upon  the  return  of  a 
favorable  verdict  the  proposed  work  was  authorized  by  the 
™g*8  license.  Without  such  a  writ  and  a  fiavorable  inquisition 
^^creof,  those  who  erected  such  purprestures  did  it  at  their  peril 
^  took  the  risk  of  the  structure  being  pronounced  a  nuisance 
or  abated :  Gould  on  Waters,  sec.  21 ;  Concord  Mfg.  Co.  t.  Rob- 
atsMi,  66  N.  H.  1,  25  Atl.  718 ;  King  t.  Bussell,  6  Bam.  &  C. 
o66.  The  language  used  shows  that  the  owner  of  the  submerged 
soil,  at  common  law,  had  the  right  to  say  whether  he  would  al- 
low the  owner  of  the  adjoining  dry  land  to  build  out  a  wharf 
iDto  the  water  on  the  soil  of  the  former,  or  tkL 

In  Storer  v.  Freeman,  6  Mass.  435,  4  Am.  Dec  155,  it  was  said 
that  one  of  the  earliest  objects  to  which  the  settlers  in  Massa^ 
cihnsetts  gave  their  attention  was  commerce.  For  this  purpose 
▼barves  erected  below  high-water  mark  were  a  necessity.  But 
the  colony  was  not  able  to  buUd  them  at  public  expense.  To  in- 
duce persons  to  erect  them  the  common  law  of  England  was  al- 
teicd  by  ordinance,  providing  that  the  proprietors  of  land  ad- 
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jaming  on  the  sea  Bhould  hold  to  low-water  mark  where  the  tido 
did  not  abate  more  than  one  hundred  rods.  This  was  the  ortU* 
nance  of  1647,  commonly  known  as  the  ''ordinance  of  1641*^  z 
Commonwealth  v.  Alger,  7  Cnsh.  53. 

How  the  American  colonies,  the  original  states  of  the  XJnioxi, 
modified  the  common  law  to  suit  their  needs,  ^^^  both  by  custoxxx 
and  naage  and  by  statute;,  is  elaborately  discussed  by  Mr.  Justioe 
Gray  in  Shively  v.  Bowlby,  152  TJ.  S.  1,  14  Sup.  CL  Eep.  548, 
and  it  would  be  a  work  of  supererogation  to  review  the  groxtnd 
he  has  so  ably  covered.    His  conclusion  is:  'There  is  no  nnd* 
versal  and  uniform  law  upon  the  subject,  but  that  each  state 
has  dealt  with  the  lands  under  the  tide  waters  within  its  banders 
according  to  its  own  views  of  justice  and  policy,  reserving  its 
own  control  over  such  lands,  or  granting  rights  therein  to  in- 
dividuals or  corporations,  whether  owners  of  the  adjoining  up- 
land or  not,  as  it  considered  for  the  best  interests  of  the  public 
Great  caution,  therefore,  is  necessary  in  applying  precedents  in 
one  state  to  caees  arising  in  another/' 

A  number  of  American  cases  sustaining  the  right  of  the  ri- 
parian owner  to  wharf  out  seem  to  be  based  on  expressions  aa 
to  the  common  law  found  in  some  of  the  English  cases;  others 
are  really  founded  on  the  rule  of  the  state  extending  the  owner- 
ship of  the  riparian  owner  to  the  center  thread  of  the  stream. 
A  large  number  of  these  cases  merely  determine  the  riparian 
owner's  right  of  access,  and  the  right  to  wharf  out  was  not  in 
controversy.    The  cases  most  generally  relied  on  in  this  country 
to  sustain  this  right  are  Button  v.  Strong,  1  Black,  23,  Bailroad 
Co.  V.  Schurmeier,  7  Wall.  272,  Yates  v.  Milwaukee,  10  WalL 
497,  and  Illinois  etc.  E.  K.  Co.  v.  Illinois,  146  U.  S.  387,  13. 
The  authority  of  these  cases  has  been  substantially  repudiated 
by  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  Eep.  548,  in 
which  it  was  said  that  none  of  the  three  cases  first  named  called 
for  the  laying  down  or  defining  of  any  general  rule,  independent 
of  local  law  or  usage  or  of  the  particular  facts  before  the  court. 
Speaking  of  these  cases  this  court  said  in  Eevell  v.  People  (page 
488,  177  111.,  69  Am.  St  Eep.  267,  52  N.  E.  1059) :  "If  the 
three  cases  cited  did  not  call  for  the  laying  down  of  a  general 
rule  independently  of  local  law  or  usage  in  the  states,  as  was 
held  in  the  Shively  case,  the  doctrine  laid  down  in  the  Illinois 
Central  case  could  not  be  predicated  upon  those  cases.     More- 
over, we  regard  the  rule  established  by  the  common  law  as  **^  the 
safer  and  better  doctrine,  and  as  each  state  has  the  right  to 
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determme  for  itself  the  title  and  rights  of  riparian  owners  with- 
in  its  border,  we  r^ard  it  a  better  policy  for  all  concerned  to 
^eie  to  the  common-law  rule,  rather  than  follow  the  doctrine 
liid  down  in  the  lUinois  Central  caee.** 

In  Scranton  t.  Wheder,  179  U.  8.  141,  21  Snp.  Ct  Bep.  48, 
the  only  questions  to  be  decided  were  the  right  of  access  to  a 
fiarigable  stream,  and  the  owner's  right  to  compensation  when 
this  right  of  access  was  injnred  or  lost  by  any  act  of  the  general 
gDTmmient  in  aid  of  navigation.  In  Moms  v.  United  States, 
174  U.  S.  196,  19  Sup.  Ct.  Bep.  649,  it  was  held  that  the  claim- 
urts  were  not  riparian  owners,  as  a  public  street  interrened  be* 
tveen  fiiem  and  the  river,  and  consequently  there  was  no  ques- 
tion of  the  extent  of  riparian  rights  to  be  decided.  In  the 
Beyell  case  this  court  stated  the  rights  of  a  riparian  owner,  at 
common  law,  to  be  the  right  to  accretions  and  the  right  of  ac- 
cess-^that  is,  the  right  to  pass  to  and  from  the  waters  of  the 
lake  within  the  width  of  his  premises  as  bordered  on  the  lake, 
«nd  then  said  (page  484)  :  **These  are  common-law  rights,  and, 
as  we  understand  the  law,  they  are  the  only  common-law  rights 
P<*8e86ed  by  the  shore  owner.  Other  rights  may  have  been  con- 
ferred in  different  states  by  statute,  usage  or  custom,  but  the 
^estion  involved  here  is,  whether  such  additional  rights  exist 
ifi  this  state.''  It  is  further  said  (page  485) :  *TJnder  the  com- 
mon law  as  declared  in  this  case  (Shively  v.  Bowlby,  152  U.  S. 
1>  14  Sup.  Ct.  Bep.  648),  and  it  is  fuUy  sustained  by  the  au- 
thorities, it  is  apparent  that  appellant,  as  owner  of  premises 
honnded  on  Ijake  Michigan,  took  no  title  to  any  submerged 
lands  under  the  waters  of  the  lake,  nor  did  he,  by  virtue  of  be- 
^  a  shore  owner,  have  any  right  to  construct  piers  upon  the 
SBhmerged  lands  without  the  consent  of  the  state."  The  que»- 
ticHi  to  be  decided  in  the  Bevell  case  was,  whether  the  riparian 
ovner  had  the  right  to  build  piers  out  in  the  water  in  order  to 
protect  the  shore  of  his  lands  from  erosion.  This  right  was  de- 
^rt,  and  the  ^•''  court  further  said  (page  489) :  "As  we  under- 
^^^  the  common  law,  any  structure  placed  upon  the  land  of 
^e  state  below  or  beyond  the  water's  edge  in  the  waters  of  the 
lake  ig  a  purpresture,  and  may  be  abated  in  a  proceeding  in- 
stituted on  behalf  of  the  people.'^ 

After  a  careful  reading  of  the  authorities  we  see  no  reason 
"^0  lecede  from  the  position  taken  in  the  Eevell  case,  and  are 
wtigfied  that  by  the  common  law,  immodified  by  local  usage,  cus- 
^m  or  statute,  a  riparian   owner  had   no   right  to  build  any 
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structures  on  the  submerged  lands  in  front  of  his  own  land  un- 
less he  owned  such  submerged  lands  or  had  a  license  to  do  so. 
The  title  of  the  owner  of  such  submerged  lands  is  not  burdened 
with  an  easement  in  favor  of  the  owner  of  the  adjoining  up* 
land  to  build  wharves  out  to  navigable  water.  Such  being  the 
common  law,  it  is  the  law  of  this  state  until  altered  by  the  legis- 
lature. 

Appellant  aleo  claims  that  by  virtue  of  the  license  from  the 
Secretary  of  War  he  is  entitled  to  build  this  wharf,  because,  as 
he  saiys,  a  license  from  the  executive  officer  of  the  government  to 
build  this  wharf    means  permission  and    authority  from    the 
United  States  government  to  do  so,  and  such  permission  and 
authority  being  granted,  neither  the  state  nor  any  of  its  agents 
liave  any  control  over  the  subject  matter.    He  refers  to  the  river 
and  harbor  act  of  Congress  of  September  19,  1890  (26  Stats, 
at  Large,  c.  907,  p.  426),  as  sanctioning  his  contention.     Section 
t  of  this  act  was  superseded  by  sections  9  and  10  of  the  river  and 
harbor  act  of  March  3,  1899:  30  Stats,  at  Large,  c.  425,  pp. 
1121,  1151.     Section  10  of  the  latter  act  is  as  follows:  "That 
the  erection  of  any  obstruction  not  affirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any  of  the  waters  of  the 
[Jnited  States,  is  hereby  prohibited;  and  it  shall  not  be  lawful 
to  build  or  commence  the  building  of  any  wharf,  pier,  dolphin, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or   other    structures, 
in  any  port,  roadstead,  haven,  habor,  ^^®  canal,  navigable  river 
or  other  water  of  the  United  States  outside  established  harbor 
lines  or  where  no  harbor  lines  have  been  established,  except  on 
plans  recommended  by  the  chief  of  engineers  and  authorized  by 
the  Secretary  of  War;  and  it  shall  not  be  lawful  to  excavate  or 
fill,  or  in  any  manner  alter  or  modify,  the  course,  location,  con- 
dition or  capacity  of  any  port,  roadstead,  haven,  harbor,  canal, 
lake,  harbor  of  refuge  or   inclosure  within  the   limits  of  any 
breakwater,  or  of  the  channel  of  any  navigable  water  of  the 
United  States,  unless  the  work  has  been  recommended  by  the 
chief  of  engineers  and  authorized  by  the  Secretary  of  War  prior 
to  beginning  the  same.^'    These  provisions  of  the  law  were  d^ 
signed  to  protect  the  navigable  waters  of  the  United  States  from 
encroachment  and  from  obstructions  to  navigation,  and  conunit 
the  duty  of  their  protection  to  an  officer  of  the  general  govern- 
ment, without  whose  permission  no  structures  can  be  erected  in 
iheuL 
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It  is  oonoeded  that  the  power  of  CongreaB  orer  the  n&figmUe 
viten  of  the  conntiy  is  derived  from  the  oonuneroe  clanfie  in 
the  constitDtiiHi  of  the  Uiiited  States,  and  that  it  is  excIosiTe 
and  panuDoimt  'wheneyer  Congrefit  has  definitely  spoken  on  any 
subject  under  its  jnrisdiction.  It  has  been  held  by  the  federal 
courts  that  when  Congress  has  authorized  the  erection  of  a 
Lndge  it  is  not  nooessaiy  to  obtain  the  consent  of  the  state  an- 
tborities  for  its  erection,  and  that  no  compensation  need  be  made 
to  the  state  for  the  nae  of  its  property  in  the  lands  under  water 
(Stockton  V.  BaltimoTe  eta  11.  E.  Co.,  32  Fed.  9),  and  that  an 
indiyidual  has  no  claim  for  compensation  when  the  general  gov- 
cnunent  erects  piers  on  his  submerged  lands  in  aid  of  nayiga- 
tion  and  liins  cuts  off  his  access  to  the  water:  Scranton  ▼. 
Wheeler,  179  U.  S.  141,  21  Sup.  Ct.  Rep.  48.  But  however  that 
^ay  be,  we  are  of  the  opinion  that  the  act  prohibiting  the  erec- 
tion of  wharves  without  the  consent  of  the  Secretary  of  War  is  a 
®<Te  regulation  for  the  benefit  of  commerce  and  navi  nation, 
and  that  the  license  or  permission  of  the  Secretary  of  War  is 
^nly  a  finding  and  declaiition  of  such  ot&cer  that  such  pro- 
posed etructure  would  not  interfere  with  or  be  detrimental  to 
^vigaticHiy  and  not  that  it  is  equivalent  to  a  positive  declaration 
l>y  the  authority  of  Congress  that  the  licensee  may  build  the 
^harf  or  other  structure  without  first  obtaining  the  consent  of 
the  owner  of  the  submerged  land  on  which  it  is  his  purpose  to 
viiild.  Appellant  not  havings  by  the  law  of  this  state,  the  right 
^0  construct  a  wharf  over  his  neighbor's  submerged  lands  with- 
^i  his  neighbor's  consent,  could  iiot  acquire  that  right,  with- 
out his  neighbor's  consent,  by  obtaining  a  license  from  the  Secre- 
^  of  War. 

We  are  further  strengthened  in  tiiis  view  by  section  11  of  the 
•rt  of  Congress  of  1899  (a  substantial  re-enactment  of  section 
1^  of  the  act  of  1890),  which  authorizes  the  Secretary  of  War 
to  establish  harbor  lines,  beyond  which  no  piers,  wharves,  bulk- 
leads  or  other  works  shall  be  extended  except  under  such  regu- 
Iati(ns  as  may  be  prescribed  from  time  to  time  by  him.  When 
J^rbor  lines  are  ertablished,  no  permit  or  license  from  the  Seo- 
^^rj  of  War  is  necessary  to  build  a  wharf  not  extending  be- 
yond sach  lines.  It  certainly  cannot  be  said  that  because  the 
^^Ms  does  not  make  a  license  necessary  in  such  a  case,  a  ri- 
parian owner  can  build  his  wharf  within  the  harbor  lines,  in  a 
^We  where  the  right  to  wharf  out  is  not  recognized,  without  the 
^^^'osmt  of  the  owner  of  the  submerged  land.    The  fixing  of  har- 
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lor  linee  is  only  a  finding  by  an  officer  of  the  government  that 
erections  within  such  lines  will  not  injure  or  interfere  with  navi- 
gation.   If  parties  choose  to  build  within  such  harbor  lines  tbB 
general  govemment  will  not  interfere.    It  is  not  a  declaration 
touching  the  rights  of  the  owners  of  the  submerged  lands  in  tihe 
harbor.    When  harbor  lines  are  not  established^  or  beyond  es- 
tablished harbor  lines^  the  permission  of  ihe  general  govern- 
ment to  build  a  wharf  in  navigable  waters  is  necessary.     But 
such  permission  **^  is  not  given  to*  override  the  rights  of  the 
owners  of  the  submerged  lands.    It  is,  as  said  above^  a  declara- 
tion by  the  guardian  of  the  interests  of  the  public  at  large  that 
the  proposed  structure  will  not  interfere  with  navigation.     It 
is  strictly  permissive,  and  not  an  authorization  by  paramount 
authority  to  build  the  structure. 

The  decree  of  the  circuit  court  will  be  affirmed. 


The  Rights  of  Land  Owners  in  Navigable  Waters  fronting  their  prop- 
erty, and  in  the  soil  thereunder,  are  considered  in  the  monographie 
note  to  Miller  v.  MendenhaU,  19  Am.  St.  Bep.  226-235.  As  to  the 
right  to  build  wharves,  see  Bevell  v.  People,  177  lU.  468,  52  N.  B. 
1052,  69  Am.  St.  Eep.  257,  and  monographic  note.  A  riparian  pro- 
prietor ordinarily  has  the  right  to  connect  himself  with  navigable 
waters  by  means  of  wharves  or  docks,  so  long  as  he  does  not  inter- 
fore  with  the  rights  of  others  or  of  the  public:  Chicago  v.  Van  Tn- 
gen,  152  111.  624,  43  Am.  St.  Eep.  285.  38  N.  E.  894:  Prior  v.  Schwartz, 
62  Conn.  132,  36  Am.  St.  Rep.  333,  25  Atl.  398;  Rumsev  v.  New 
York  etc.  Ry.  Co.,  133  N.  Y.  79,  28  Am.  St.  Rep.  600,  30  N.  E.  654; 
Lewis  V.  Portland,  25  Or.  133,  42  Am.  St.  Rep.  772,  35  Pac.  256; 
Janesville  v.  Carpenter,  77  Wis.  288,  20  Am.  St.  Rep.  123,  46  N.  W. 
128. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY  v.  LEINER. 

[202  111.  624,  67  N.  E.  398.1 

A  RAHAOAD  COMPANY  is  Idable  for  the  Death  of  a  Tres- 
passer on  its  train  due  to  the  reckless  or  wanton  conduct  of  its  em- 
ployes, or  gross  negligence  amounting  to  willfulness,     (p.  269.) 

NEGLIGENOE— Willful  or  Wanton  Oondnct.— Whether  a  per- 
sonal injury  has  been  inflicted  by  willful  or  wanton  conduct  or  gross 
negligence  is  a  question  of  fact  for  the  jury.     (p.  270.) 

mSOLIOENCE— Willful  or  Wanton  Act.— Gross  NegUgenoe,  to 
be  equivalent  to  a  willful  or  wanton  act,  is  such  negligence  as  to 
imply  a  disregard  of  consequences  or  a  willingness  to  inflict  injury, 
(p.  270.) 

NEGLIGENOE— Willfnl  and  Wanton  Act.— Sl-will  is  not  a 
necessary  element  of  willful  and  wanton  negligence,     (p.  271.) 

BAIUtOADS— Fellow-servants.— A  Conductor  Biding  Home 
on  free  transportation  to  visit  his  family  over  Sunday  is  not  a  fellow- 
servant  with  the  employes  operating  the  train,     (p.  278.) 
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£ramer^  Creigbton  &  Shaeffer  and  John  0.  Drennan,  for  the 

ippeliant 

M.  W.  Borders,  for  the  appellee. 

«  MAGRTJDER,  C.  J.  Upon  the  trial  of  this  case  no  in- 
stnzcti<H3s  were  asked  by  the  appellea  The  appellant  presented 
to  the  triaJ  oourt  tweEbby-three  instructions  to  be  gi^en  to  the 
jjiTj,  of  which  twelve  were  given  as  asked  and  eleven  were  re- 
fused. Xo  complaint  is  made  as  to  the  action  of  tiie  trial  court 
in  the  admisaion  or  exdnsion  of*  evidence.  Substantially,  the 
only  question  in  the  case  is  that  which  arises  from  the  refusal 
of  the  trial  court  to  instruct  the  jury  to  find  for  the  defendant. 
Nearly  all  the  instructions  asked  by  the  appellant  and  given  in 
ita  behalf  left  it  to  the  jury  to  determine  whether  the  servants 
of  ihe  appellant  in  charge  of  Vbe  trains  which  collided,  or  any 
of  them,  were  at  the  time  guilty  of  such  willful  and  wanton  mis- 
ccnduot  as  directly  contributed  to  the  death  of  appellee's  intes- 
tate, William  A.  Wing.  The  only  material  question,  therefore, 
h  whether  there  is  sufficient  evidence  in  the  record  tending  to 
prove  such  wantonness  or  willfulness.  That  question  has  been 
settled  in  favor  of  appellee  by  the  judgments  of  the  lower  courts. 
As,  however,  appellant  claims  that  the  evidence  does  not  tend  to 
show  that  the  injury  which  resulted  in  Wing's  death  was  wan- 
tonly and  willfully  inflicted,  the  evidence  will  be  examined  so  far 
48  it  bears  upon  iiiat  proposition. 

1.  Appellant  claims  that  at  the  time  deceased  lost  Ms  life 
lie  was  a  trespasser  upon  the  freight  train  upon  which  he  was 
riding.    The  deceased  was  an  employ^  ^"^^  of  the  appellant  as 
&  conductor  upon  one  of  its  freight  trains,  but,  as  we  under- 
stand the  evidence,  on  the  evening  of  Saturday,  January  11, 
^dOl,  he  had  brought  his  freight  train  to  East  St.  Louis,  and 
^as  there  released  from  his  work,  so  that  he  was  entitled  to  go 
^  his  home  at  Sparta  to  spend  Sunday.     In  order  to  reach 
Spaita,  it  was  necessaiy  for  him  to  ride  upon  one  of  appellant's 
trains  from  East  St.  Louis  to  Coulterville,  parsing  through 
Belleville.    Belleville  is  thirteen  miles  southeast  from  East  St. 
I^uis.    On  the  evening  of  January  11th,  the  deceased  obtained 
iTom  the  proper  officials  at  Carbondale  by  telegraph  a  telegraphic 
P&SB,  permitting  him  to  ride  on  a  certain  passenger  train  No. 
^%  which  was  to  leave  East  St  Louis  at  9 :04  P.  H.  that 
eyening.    The  pass  did  not  reach  him  until  8:68,  about  six 
Elites  before*  the  passenger  train  was  to  start.    As  we  under* 
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Etand  the  proof,  it  wbs  necessary  for  him  to  walk  Bome  five 
hundred  feet  to  reach  the  passenger  train  from  the  place  where 
he  obtained  his  pass,  and  it  is  quite  evident  that  he  missed 
the  train  from  lack  of  time  to  reach  it.    He  then  madte  applica- 
tion to  the  conductor  of  freight  train  No.  255  for  transporta- 
tion on  that  train  to  Coulterville  through  Belleirille.    He  stated 
to  the  conductor  that  transportation  hod  been  furnished  to  him, 
and  the  conductor  permitted  him  to  go  upon  the  train,  and 
told  him  to  enter  the  caboose,  and  go  to  bed,  and  he  would 
wake  him  up  when  they  reaehed  Coulterville.    The  conductor 
did  not  require  him  to  exhibit  his  pass  or  any  evidence  of  his 
right  to  travel  upon  the  freight  train.    Freight  train  No.  255 
consisted  of  thirty  cars  drawn  by  one  engine  with  a  caboose  at 
the  end  of  the  train.    Although  this  train  was  to  leave  East 
St.  Louis  at  10  o'clock,  it  did  not  actually  get  started  until 
12:40,  and,  although  it  ordinarily  took  only  one  hour  to  go 
from  East  St.  Louis  to  Belleville,  being  a  distance  of  only  thir- 
teen miles,  yet  the  train  did  not  reach  Belleville  until  3 :30  oa 
the  morning  of  January  12,  1901.    It  consumed  two  hours  and 
^^  forty  minutes  in  making  the  journey  from  East  St.  Louis 
to  Belleville.    The  delay. was  caused  by  the  inability  of  the 
engine  to  haul  the  thirty  cars  to  the  top  of  the  elevation  near 
the  western  limits  of  the  city  of  Belleville.    The  conductor  was 
obliged  to  divide  his  train  and  take  each  half  up  the  hill  sepa- 
rately.   In  addition  to  this  it  was  necessary  to  detach  the  en- 
gine aiHd  go  to  Belleville  and  get  water  and  return.    The  de- 
ceased went  to  sleep  in  the  caboose  before  train  No.  255  left 
East  St  Louis,  and  was  asleep  in  the  caboose  when  the  train 
arrived  at  Belleville.    By  the  terms  of  some  rule  of  the  com- 
pany, as  is  claimed  by  the  appellant,  freight  train  No.  255 
carried  no  passengers,  though  no  such  rule  was  produced  in 
evidence. 

It  is  claimed  that  the  deceased  was  a  trespasser,  upon  the 
alleged  ground  that^  althongh  he  was  an  employ^  of  the  com- 
pany— ^though  not  then  engaged  in  the  work  of  the  company — 
and  although  the  company  was  then  indebted  to  him  in  the 
sum  of  one  hundred  dollars  for  services  performed  by  him,  yet 
that  he  had  not  become  a  passenger  while  riding  upon  this 
freight  train,  which  was  not  authorized  to  carry  passengers,  not- 
withstanding the  fact  that  he  was  riding  with  the  consent  of 
the  conductor.  In  other  words,  the  deceased  is  alleged  to  have 
beea  a  trespasser^  because  he  was  riding  on  a  freight  train  in 
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riolatioii  of  a  rule  of  the  company.  We  do  not  deem  it  necee- 
uij  to  stop  to  di8ci]£8  {be  question  whether  he  was  a  treapaaaer 
or  Jkot,  because  of  the  facts  thus  stated.  If  he  was,  the  appel- 
lant would  be  liable  if  he  was  killed  through  the  wanton  or 
reckless  conduct  of  the  appellant  s  employ^  in  charge  of  the 
bains. 

In  Toledo  etc.  By.  Go.  y.  Beggs,  85  HL  80,  84,  28  Am.  Bep. 
613,  we  said:  '^as  defendant  in  error  a  passenger  on  this  train, 
in  the  true  sense  of  that  term?  He  was  traveling  on  a  free 
pass  issued  to  one  James  Short,  and  not  transferable,  and  passed 
himself  as  the  person  named  in  the  pass.  By  his  fraud  he  was 
riding  on  the  car.  Under  ^^  such  circumstances  the  company 
could  only  be  held  liable  for  gross  negligence,  which  would 
amount  to  willful  injury.'*  We  haiFe  discovered  nothing  in  the 
eosdact  of  the  deceased,  as  developed  by  the  testimony  in  this  re< 
gsird,  to  indicate  that  he  was  guilty  of  any  fraud  against  ap« 
pellant,  or  practiced  any  deceit  upon  the  conductor  of  freight 
train  Ko.  255.  But  even  if  he  had  been  guilty  of  such  fraud, 
the  appellant  would  be  liable  in  this  action,  if  it  was  guilty  of 
Kicii  gross  negligence  as  amounted  to  willful  injury :  See,  also, 
Chicago  etc.  Ry.  Co.  v.  Chapman,  133  111.  96,  23  Am.  St.  Rep. 
&81f,  24  N.  E.  417.  In  the  cases  of  Toledo  etc  Ry.  Co.  v. 
Brooks,  81  IlL  245,  and  Cleveland  etc.  Ry.  Co.  v.  Best,  169  IlL 
^01^  48  N.  E.  684,  no  question  of  wantonness  or  recklessness  is 
involved  or  raised  in  the  pleadings. 

The  view,  thus  expressed,  was  embodied  by  the  appellant  in 
aeveral  of  the  instructions  asked  by  it,  and  given  in  its  behalf 
^7  the  trial  court.  One  of  those  instructions  was  as  follows: 
'The  court  instructs  the  jury  that,  even  if  you  believe  from  tlie 
evidence  in  this  case  that  Ring,  the  rear  brakeman  on  train  No. 
^55,  should  have  flagged  the  extra  train  that  was  following  the 
ttaiii  at  the  time  said  train  No.  255  was  standing  at  the  depot 
^  the  city  of  Belleville,  yet,  unless  you  further  believe  from 
^e  evidence  in  this  case  that  such  failure  to  flag  the  said  extra 
train  upon  the  part  of  said  Ring  amounted  to  willful  and  wanton 
iD^uecouduct  on  his  part,  plaintiH  would  not  be  entitled  to  re- 
cover in  this  case,  if  you  further  believe  from  the  evidence  that 
the  said  W.  A.  Wing  had  no  right  to  be  upon  said  train  at  the 
time  he  received  his  fatal  injuries.^' 

Another  of  said  instructions  given  for  the  appellant  was  as 
fellows :  "The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  in  this  case  that  W.  A.  Wing,  the  deceased,  had 
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no  right  to  be  upon  the  train  N*o.  255,  and  had  no  right  to  ride 
on  said  train  from  East  St  Louis  to  BellevilLe  ®**  at  the  time 
in  question,  then,  under  the  law,  he  was  a  trespasser  upon  said 
train,  and  the  defendant  in  this  case  is  not  liable  for  an  injury 
occurriDg  to  said  W.  A.  Wing  while  upon  said  train,  unless 
such  injury  was  the  result  of  the  willful  and  wanton  miscon- 
duct of  the  servants  of  the  defendant.*' 

2.  Whether,  therefore,  the  deceased  was  a  trespasser  or  iK>t> 
the  question  remains  whether  there  is  evidence  tending  to  ahovr 
that  he  was  killed  through  the  wanton  or  reckless  conduct  of  the 
appellant's  employes,  who  were  in  charge  of  the  trains  whose 
collision  caused  his  death. 

The  question  whether  a  personal  injury  has  been  inflicted  by 
willful  or  wanton  conduct  or  gross  negligence  is  a  question  of 
fact  to  be  determined  by  the  jury.  In  Chicago  etc.  E.  R.  Co. 
V.  Murowski,  179  111.  77,  88,  53  N.  E.  572,  573,  we  said: 
"Whether  the  defendant  was  guilty  of  willful  or  wanton  con- 
duct or  gross  negligence  was  purely  a  question  of  fact  for  the 
jury  to  determine  from  all  the  evidence,  introduced  by  the  re- 
spective parties,  bearing  upon  that  point  in  the  case,  and  it  was 
not  the  province  of  the  court  to  inform  the  jury  that  some  par- 
ticidar  fact  in  the  case  was  conclusive  of  that  question":  See, 
also,  Odin  Coal  Co.  v.  Denman,  185  111.  413,  76  Am.  St.  JKep. 
45,  57  N.  E.  192 ;  Carterville  Coal  Co.  v.  Abbott,  181  IlL  4Dd, 
55  N.  E.  131 ;  Lake  Shore  etc.  By.  Co.  v.  Bodemer,  139  111.  596, 
32  Am.  St.  Rep.  218,  29  N.  E.  692. 

It  is  not  always  easy  to  define  what  degree  of  negligence  the 
law  considers  equivalent  to  a  willful  or  wanton  act.  The  char- 
acter of  an  act  as  being  willful  or  wanton  is  greatly  dependent 
upon  the  particular  circumstances  of  each  case.  In  the  case  of 
an  injury  to  a  trespasser,  a  railroad  company  baa  been  said  to 
be  liable  for  **such  gross  negligence  as  evidences  willfulness*': 
Illinois  Cent.  E.  E.  Co.  v.  Godfrey,  71  111.  600,  22  Am.  Sep. 
112.  Such  gross  negligence  as  evidences  willfulness  is  "such  a 
gross  want  of  care  and  regard  for  the  rights  of  others  as  to 
justify  the  presumption  of  willfulness  or  wantonness.''  It  is 
^^^^  such  gross  negligence  as  to  imply  a  disregard  of  conse- 
quences or  a  willingness  to  inflict  injury:  Lake  Shore  etc.  By. 
Co.  V.  Bodemer,  139  111.  596,  32  Am^  St.  Bep.  218,  29  N.  E. 
692. 

To  constitute  willful  and  wanton  negligence,  it  is  not  always 
XMOoessary  to  prove  that  the  defendant's  servants  are  actuated  bj 
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ill-will  toward  the  plaintiif.  In  East  St.  Louis  etc  By.  Co.  v. 
(THara^  150  IIL  580,  585,  37  N.  E.  917,  919,  we  said :  "If  it 
be  troe^  as  the  eTidence  tends  to  show,  that  the  defendant  *a 
serrants,  at  the  time  plaintiff  was  injured,  were  running  their 
engine  in  the  dark,  without  a  headlight,  or  a  bell  ringing,  and 
it  a  high  and  dangerous  rate  of  speed,  along  a  much  frequented 
street,  and  where  many  persons  were  likely  to  be  passing  on 
their  way  to  the  ferry  landing  or  otherwise,  such  acts  would 
be  liable  to  the  construction  of  being  in  wanton  and  willful 
disregard  of  the  rights  and  safety  of  the  public  generally,  so  as 
to  amount  in  law  to  wanton  and  willful  negligence.  AiiJ  it 
was  not  necessary,  in  order  to  raise  an  inference  of  such  negli- 
gence, to  prove  that  the  defendant's  servants  were  actuated  by 
ill-will,  directed  specifically  toward  the  plaintiff,  or  to  have 
known  that  he  was  in  such  position  as  to  be  likely  to  be  injured/' 
In  Elgin  etc.  By.  Co.  v.  Duffy,  191  lU.  489,  492,  61  N.  E. 
432,  we  said :  "The  declaration  charges  the  defendant  with  will- 
iuUy  and  maliciously  inflicting  the  injury.  If  the  record  dis* 
closes  any  evidence  tending  to  support  that  averment,  negli- 
g^ice  (m  the  part  of  the  appellee,  if  conceded,  would  not  excuse 
the  appellant:  Lake  Shore  etc.  By.  Co.  v.  Bodemer,  139  111.  596, 
32  Am.  St  Bep.  218,  29  N.  E.  692.  The  evidence  tends  to 
prove  that  the  train  was  going  at  a  high  rate  of  speed  around 
a  sharp  curve,  where  the  view  was  obstructed  by  an  embank- 
n^enty  approaching  a  street  which  was  much  traveled,  giving 
iK>  warufing  by  the  ringing  of  the  bell  or  sounding  the  whistle, 
tsd  this  testimony,  without  parsing  upon  its  weight  or  whether 
it  was  overcome  by  other  evidence,  t^ded  to  prove  the  charge 
of  willfulness  and  wantonness  ^^^  in  the  management  of  the 
train.  The  jury  might  well  have  based  its  verdict  upon  that 
theory  of  the  case.'* 

In  Odin  Coal  Co.  v.  Denman,  185  HI.  413,  418,  76  Am.  St. 
Rep.  45,  57  N.  E.  192,  we  said :  « 'Willfur  is  a  word  of  familiar 
Ti8e  in  every  branch  of  law,  and  although  in  some  branches  of 
Iaw  it  may  have  a  special  meaning,  it  generally,  as  used  in 
courts  of  law,  implies  nothing  blamable,  but  merely  that  the 
person  of  whose  action  or  default  the  expression  is  used  is  a  free 
^gent,  and  that  what  has  been  done  arises  from  the  spontaneous 
<^on  of  his  will.  It  amounts  to  nothing  more  than  this :  that 
he  knows  what  he  is  doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agenf 

In  CarterviUe  Coal  Go.  v.  Abbott,  181  111.  495,  502,  55  N. 
E.  131,  134,  we  said:  ''Where  an  owner,  operator  or  manager 
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eo  constmcLs  or  equipe  his  mine  that  he  knowingly  operates  it 
without  conforming  to  the  proviaionB  of  this  act,  he  willfully 
disregards  its  provisions  and  willfully  disregards  the  safety  of 
miners  employed  therein.'^ 

Thompson  in  his  Commentaries  aa  the  Law  of  N^llgenoe^ 
volume  1,  section  21,  defines  willful  negligence  to  be  '^a  willful 
determination  not  to  perform  a  known  duty/'    The  same  author 
says:  ^'The  true  conception  of  willful  negligence  involves  a  de- 
liberate purpose  not  to  discharge  some  duty,  necessary  to  the 
safety  of  the  person  or  property  of  another,  which  duty  the  per- 
son owing  it  has  assumed  by  contract^  or  which  is  imposed  upon 
the  person  by  operation  of  law'' :  Thompson  on  N^ligenc^  seo 
tion  20.    He  also  says:  '^An  entire  absence  of  care  for  the  life, 
the  person  or  the  property  of  others,  such  as  exhibits  a  conscioua 
indifference  to  consequences,  makes  a  case  of  construdiYe  or 
legal  willfulness,  such  as  charges  the  person  whose  duty  it  was 
to  exercise  care,  with  the  consequences  of  a  willful  injory^^: 

Thompson  on  Negligence,  sec.  22. 

The  court  gave  for  the  appellant,  at  its  request,  upon  the  trial 
below  the  following  instructions: 

"'1.  The  court  instructs  the  jury  that  the  plaintiff  in  thia 
case  is  not  entitled  to  recover,  unless  vou  believe  ^^^  from  the 
preponderance  of  the  evidence  in  the  case  that  the  servants  of 
the  defendant  in  charge  of  the  trains  in  question,  or  some  of 
them  in  charge  of  said  trains,  were  at  the  time  guilty  of  willful 
and  wanton  misconduct,  and  that  such  willful  and  wanton  mis- 
conduct resulted  in,  and  was  the  cause  of,  the  death  of  the  said 
W.  A.  Wing. 

^'2.  The  court  instructs  the  jury  that  the  mere  violation  of 
a  dty  ordinance,  regulating  the  rate  of  speed  of  a  train  through 
a  city,  or  the  rules  of  the  railroad  company  with  reference  to 
the  management  of  its  trains,  does  not  of  itself  amount  to  a 
willful  and  wanton  misconduct." 

'^4.  The  court  instructs  the  jury  that,  even  if  you  believe 
from  the  evidence  in  this  case  that  the  servants  of  the  defendant 
in  charge  of  the  extra  train  that  followed  train  No.  255  at  the 
time  in  question  ran  said  train  at  a  greater  rate  of  speed  than 
•was  permitted  by  the  ordinance  of  the  city  of  Belleville,  and 
did  not  have  said  train  under  control,  as  required  by  the  rules 
of  the  company,  such  neglect  and  failure,  upon  the  part  of  the 
servants  in  charge  of  said  train,  would  not  entitle  plaintiff  to 
recover  in  this  case,  unless  you  further  believe  that  such  fail- 
ure to  comply  with  said  ordinance  and  rules  of  the  oampaaj; 
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vith  referenoe  to  the  speed  of  said  train  amoanted  to  willful 
ud  wanton  misconduct  on  the  part  of  sjidi  servants. 

"5.  The  court  instructs  the  jury  that  what  is  meant  by  wiU- 
fol  and  wanton  miscondnct  is  such  conduct  as  amounts  to  an 
intentional  wrong,  or  of  such  a  reckless  character,  as  shows  that 
the  person  or  persons,  guilty  of  such  misctmducty  were  at  the 
tiine  acting  in  such  a  banner  as  shows  that  they  had  an  utter 
diraegard  for  the  safety  and  lives  of  other  persons.^' 

In  its  own  instruction,  the  appellant  thus  defines  willful  and 
wanton  conduct  as  bdng  conduct  '^of  such  a  reckless  character 
S8  shows  that  the  person  or  persons  guilfy  of  such  misconduct 
▼ere  at  the  time  acting  in  sudi  ***  a  manner  as  shows  that 
they  had  an  utter  disregard  for  the  safety  and  lives  of  other 
persons/'  A  careful  examinaticm  of  the  testimony  in  this  case 
▼ill  reveal  the  fact  that  there  was  suiSeieDt  evidence,  tending 
to  prove  such  wanton  and  willful  misccmduct  on  the  pact  of 
the  servants  in  charge  of  these  two  trains,  as  to  justify  a  aob- 
Bnaaon  of  tiie  queertaon  to  the  jury;  and,  of  course,  the  finding 
«f  the  jury  is  condusive  upon  the  court 

As  has  already  been  sl^ed,  fmght  train  No.  265,  in  tiie 
cabooee  of  which  the  deceased  had  teken  passage  and  had  gcme 
to  sleep,  left  the  city  of  East  St.  Louis  at  12 :40  amd  reached 
the  d^)ot  in  the  city  of  Belleville  at  3 :20.  It  remained  sta- 
tioneiy  at  the  depot  for  twenty  minutes,  and  until  the  hour  of 
3:40  in  the  morning  of  January  12th,  at  whidi  time  the  col- 
lision occurred.  This  train  No.  255  was  a  regular,  (nr  time- 
table, train,  and  was  entitled  to  the  right  of  way. 

Another  freight  train,  called  the  ''extra''  train,  left  the  city 
of  East  St.  Louis  at  3  o'clock  on  the  morning  of  January  12th, 
snd  reached  the  dqnit  in  Ihe  dty  of  Belleville  upon  the  same 
track  on  which  freight  train  No.  255  stood,  and  collided  with 
^  latter  train  at  3 :40.  This  extra  train  consisted  of  thirty- 
fotu*  cars,  and  was  drawn  by  two  engines.  Nineteen  of  the 
thirfcjF-foor  cars  were  equipped  with  air-brakes.  The  engineer. 
Pope,  who  was  in  control  of  this  extra  train,  knew,  when  the 
train  left  Bast  St.  Louis  at  3  o'clock  in  the  morning,  that  freight 
train  No.  255  had  preceded  his  train,  and  was  traveling  on 
^e  aame  track,  and  going  in  the  same  direction,  but  he  had 
iu>  knowledge  where  train  No.  255  was.  It  mnst  have  been 
hown,  vrhen  the  extm  train  started  from  East  St  Louis,  or 
ought  to  have  been  known,  in  the  train  dispatcher's  ofiioe,  that 
train  No.  255  had  not  yet  reached  Belleville     Although  the 

Am.  St.   Bep.,  VoL   95— IS 


274  Amebioan  State  Reports,  Vol.  95.        [Illinois 

time  usually  confiumed  by  a  freight  train  in  the  journey   f ron 
E€ist  St.  Louia  to  Belleville  was  one  hour,  yet  this  extra  trail 
was  traveling  so  rapidly  that  it  reached  the  depot  in  Belleville 
^*^  wheipe  the  collision  took  place,  within  forty  minutes   fran 
the  time  it  left  Eaat  St.  Ix)uis,  although  it  made  two  stops  oi 
the  way,  one  at  what  is  called  the  *^belt/^  and  the  other  for  th< 
purpose  of  taking  on  coaL     The  proof  shows  that,  under  the 
ordinances  of  Belleville,  freight  trains  were  forbidden  to  travel 
faster  than  six  miles  an  hour,  and  that  this  fact  was  known  to 
the  engineer  of  the  extra  train.    Yet  that  train,  when  it  reached 
the  western  limits  of  the  city  of  Belleville,  and  after  it  entered 
the  limits,  waa  traveling  at  the  rate  of  thirty  miles  per  hour, 
with  two  engines  and  thirty-four  cars.     The  population  of  the 
city  of  Belleville  is  twenty  thousand  inhabitants.    It  is   four 
thousand  one  hundred  and  fiftv-seven  feet  from  the  Belleville 
and  Southern  depot  controlled  by  appellant,  where  this  collision 
occurred,  to  the  western  limits  of  the  city  of  Belleville,  which 
is  in  the  direction  of  the  city  of  East  St.  Louis.    From  the 
western  limits  of  the  city  to  this  depot  there  is  an  exact  fail 
in  grade  of  thirty-nine  and  fifty-eight  one^hundredths  feet.     At 
what  is  called  Centreville  avenue,  at  a  distance  of  one  thousand 
five  hundred  and  twenty-three  feet  west  of  the  diepot,  theie  is  a 
sharp  curve,  and,  on  account  of  this  curve  aud  the  houses  ad- 
jacent thereto,  it  is  impossible  to  see  a  train  at  the  depot  until 
this  curve  is  reached,  and  there  is  a  fall  in  the  grade  of  one 
foot  to  eveiy  one  hundred  feet  from  that  point  to  the  depot. 
When  the  extra  train  reached  this  curve,  which  was    only 
fifteen  hundred  and  twenty-three  feet  from  the  depot,  it  was 
traveling  at  the  rate  of  twenty  to  twenty-one  miles  an  hour. 
Not  until  it  reached  this  point  did  the  engineer.  Pope,  see  the 
red  light  in  the  darkness  of  the  night  upon  the  rear  end  of 
train  No.  255,  which  stood  at  the  depot.    He  then  attempted 
to  curb  the  speed  of  the  train,  but  was  unable  to  lessen  its  speed 
to  any  considerable  extent.    Accordingly,  when  the  extra  train 
struck  train  No.  255  at  3:40  A.  M.,  the  former  was  traveling 
at  the  rate  of  fifteen  miles  per  hour.    It  took  only  thirty-five 
seconds  to  go  from  the  curve  to  the  depot    The  engineer  on 
the  extra  train.  Pope,  seeing  the  collision  inevitable,  leaped  from 
the  engine,  and  saved  his  life.    The  train  was  traveling  ®^  at 
such  a  rapid  speed  that,  when  it  struck  train  No.  255,  the  thirly 
loaded  cars  of  the  latter  train  were  knocked  forward  four  <wr 
five  lengths^  and  the  extra  train  telescoped  or  went  through  the 
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caboose  and  five  loaded  cars,  and  the  front  engine  of  the  extra 
train^  when  it  finally  came  to  a  stop,  was  standing  on  its  rear 
wheels.     Wing,  who  was  asleep  in  the  caboose  of  the  train,  waa 
killoJ  instantly.     Not  only  was  the  extra  train  traveling  at  a 
greater  rate  of  speed  than  was  allowed  by  the  ordinances  of 
Belleville,  to  wit,  six  miles  an  hour,  but  it  was  traveling  in  vio- 
lation of  the  rules  of  the  company,  which  were  well  known  to 
tiie  engineer  operating  the  train.     One  of  tho$e  rules  was  as 
follows :  "All  second  and  inferior  class  trains,  including  extras 
and  following  sections  of  first-class  trains,  must  aproach  time- 
table stations  under  control,  expecting  to  find  main  track  oc- 
cupied.    This  does  not  excuse  trains,  when  detained  at  stations, 
from  flagging,  as  provided  in  rules  96  to  99,  inclusive."     An- 
other rule  of  the  company  was  as  follows :  "Second  and  inferior 
dasB  trains  must  run  carefully  through  the  yard  limits  at  East 
St.  Louis  and  Belleville,  expecting  to  find  the  main  track  oc- 
cupied.    In  case  of  accident  the  responsibility  rests  with  the  ap- 
proaching train/'    The  extra  train  here  was  a  second  and  in- 
ferior class  train.    Belleville  was  a  time-table  station,  and  the 
engineer  of  the  extra  train  found  the  main  track  occupied  by 
freight  train  No.  265.     The  rules  of  the  company  required  him 
to  run  his  train  carefully  through  the  yard  limits  at  Belleville 
upon  the  theory  that  the  main  track  would  be  occupied.    Inr 
stead,  however,  of  running  his  train  carefully,  and  with  the  ex- 
pectation of  finding  the  main  track  occupied,  he  was  running 
it  for  a  long  distance  within  the  city  limits  at  the  rate  of  thirty 
miles  an  hour  in  the  darkness  of  the  night>  and  when  he 
reached  the  distance  of  fifteen  hundred  and  twenty-three  feet 
from  the  depot,  was  running  at  the  rate  of  from  twenty  to 
twenty-two  miles  an  hour,  and  thereafter  at  the  rate  of  fifteen 
miles  an  hour.    Not  only  did  the  engineer  on  the  **•  extra 
train  know  the  rules  above  mentioned,  and  the  ordinances  of 
the  city  limiting  the  speed  of  the  train,  but  be  knew  that  there 
was  a  steep  downgrade  from  the  city  limit§  to  the  depot,  and 
that  there  was  a  sharp  curve  at  Centreville  avenue  fifteen  hun- 
dred and  twenty-three  feet  west  of  the  depot,  and  that  a  train 
at  the  depot  could  not  be  seen  even  in  the  daytime  until  Centre- 
riUe  avenue  was  reached. 

As  to  the  servants  of  appellant,  who  were  in  charge  of  train 
No.  255,  the  following  state  of  facts  is  shown  by  the  evidence : 
Caraies,  the  conductor  of  this  train,  knew  before  he  left  the 
city  of  East  St  Louis  at  12 :40  on  the  morning  of  January  12th, 


276  AmebioIn  State  Befobts,  Vol.  9o.        [IllixLoifl^ 

Ihat  this  extra  train  was  to  leave  East  St.  Louis  at  2 :30  o'clock 
on  that  morning.    As  a  matter  of  fact,  the  extra  train  did  not 
leave  East  St  Louis  until  3  o'clock.    When  train  No.  255  ar- 
rived at  the  depot  in  Belleville  at  3 :20  in  the  morning,  Cajmes, 
the  conductor,  knew  that  an  extra  train  was  to  leave  East  St. 
Louis  at  2 :30,  and  that  in  the  ordinary  coarse  of  travel  it  would 
reach  the  depot  at  Belleville  at  3 :30,  in  one  hour.    He  was  told 
bv  the  trainmaster  at  East  St.  liouis  that  this  extra  train  would 
leave  that  city  at  2 :30  A.  M.    He  knew,  as  well  as  Pope,  that 
there  was  a  ^arp  curve  fifteen  hundred  and  twenty-three  feet 
weet  of  where  the  caboose  was  standing,  in  which  the  deoeaaed. 
Wing,  was  sleeping,  and  he  knew  that  his  train.  No.  255,  could 
not  be  seen  by  the  extra  train,  coming  behind  it,  until  the  la;tter 
reached  the  curve,  and  knew,  moreover,  that  there  was  a  very 
steep  decline  in  the  grade  from  the  western  limits  of  the  dtj 
to  the  depot,  but,  notwithstanding  all  this,  no  effort  was  made  to 
flag  ihe  oncoming  extra  traixL    There  was  a  rule  of  the  com- 
pany, which  required  a  flagman  to  be  sent  back  three  thousand 
six  hundred  feet  when  a  train  was  detained  at  a  depot  ten  miii- 
ntes.    In  other  words,  as  stated  by  the  apj)eUate  court,  *'tlie 
rules  of  the  company  provide  that^  when  a  train  is  detained 
at  a  station  for  more  than  ten  minutes,  where  the  rear  of  the 
train  cannot  be  plainly  seen  from  a  train  moving  in  the  same  di- 
rection for  a  distance  of  one-half  ^^^  mile,  a  flagman  must  go 
back  a  distance  of  three  thousand   six  hundred  feet  and  pro- 
tect the  train.^* 

When  train  No.  255  arrived  at  the  depot  in  Belleville  at  3 :20 
A.  M.,  Cames^  the  conductor,  and  W.  E.  Bing,  the  rear  brakeman, 
were  in  the  caboose  with  the  deceased,  the  latter  being  asleep. 
Games,  the  conductor,  said  to  Ring,  "Now,  Bing,  we  have  been 
a  long  time  out  of  East  St.  Louis,  and  there  was  an  extra  ordered 
to  leave  there  at  2 :30.  Keep  your  eyes  open."  And  the  brake- 
man  replied,  "All  right"  After  the  condnictor  made  this  re- 
mark to  rear  brakeman  Bing,  he  got  on  top  of  the  train  and 
went  forward.  He  went  into  the  office  to  get  orders^  and  the 
engineer  went  to  sign  the  register.  Train  No.  255  remained 
longer  than  ten  minutes  at  the  depot.  It  remained  twenty  min- 
utes, to  wit,  from  3 :20  A.  M.  to  3 :40  A.  M.,  and  the  engineer 
expressed  the  fear  that  his  engine  would  not  be  able  to  move  the 
train.  Yet,  notwithstanding  this  lapse  of  time,  the  rear  brake- 
man  did  not  go  back  to  flag  the  oncoming  extra  train^  nor  give 
it  any  notice  that  train  No.  255  was  standing  upon  the  traek 
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at  the  depot.  The  coitductor  failed  to  see  that  the  brakeman 
performed  the  duty  thus  enjoined  upon  him  by  the  rules  of  the 
company.  If  the  extra  train  had  been  flagged  in  accordanoe  with 
the  rale  of  the  company,  the  accident  unquestionably  would 
hare  been  avoided.  The  conductor  and  brakeman  and  engineer 
in  control  of  train  No.  255  knew  all  the  facts  that  have  already 
been  stated  in  regard  to  the  impossibility  of  seeing  a  train  at 
the  depot  from  any  point  westward  distant  farther  than  fifteen 
himdred  and  twenty-three  feet,  and  they  also  knew  that  there 
was  a  downgrade  rendering  it  difficult  to  suddenly  stop  a  long 
traiiL  The  conductor,  and  Bing,  ihe  brakeman,  also  knew  that 
Wing,  the  deceaaed,  was  asleep  in  this  caboose,  and  must  have 
known  that  he  wus  liable  to  be  killed  in  case  the  extra  train 
collided  with  No.  255,  and  yet,  notwithstanding  all  this  knowl- 
edge, nothing  was  done  toward  flagging  the  extra  train,  and 
thereby  trying  to  prevent  a  collision. 

•*®  TJndier  the  state  of  facts  here  detailed,  we  are  unable  to 
say  that  there  was  no  evidence,  tending  to  show  such  wanton 
and  willful  misconduct  as  the  jury  were  required  to  find  in  the 
given  instructions  in  order  to  justify  a  recovery  by  the  appellee. 
Certainly,  in  the  language  of  the  instruction  ai^ed  by  the  appel- 
lant and  given  for  it  by  the  trial  court,  the  servants  of  appellant, 
who  vrere  in  control  of  these  trains  which  collided,  "were  at  the 
time  acting  in  such  a  maimer  as  shows  that  they  had  an  utter 
disregard  for  the  safety  and  lives  of  other  persons/' 

3.  It  is  claimed  by  appellant  that  tiie  deceased,  Wing,  was 
a  feUow-servant  with  the  employ^  of  appellant  in  charge  of  the 
trains  in  question,  and  that  for  that  reason  appellant  cannot  be 
held  liable.  This  objection  appears  not  to  have  been  made  upon 
the  trial  in  the  court  below,  and  no  instruction  was  asked  by 
appellant,  or  given  by  the  court,  embodying  this  theory  of  the 
case.  Aside  from  this,  however,  it  cannot  be  maintained  that 
Wing  wHfl  a  fellow-servant  of  the  employes  in  charge  of  the 
trains,  for  the  reason  that  he  was  not  at  the  time  of  the  accident 
working  for  the  appellant,  but  was  riding  on  the  train  on  his 
own  business. 

Certain  authorities  are  referred  to  by  counsel  for  appellant^ 
which  hold,  as  it  is  claimed,  that  an  employ^  of  a  railway  oom* 
pany,  who  is  furnished  free  transportation  to  ride  to  and  from 
his  work,  or,  under  the  custom  of  the  company,  is  carried  free 
upon  its  trains  to  and  from  his  work,  is  a  fellow-servant  with 
Ae  employes  of  the  company^  who  are  engaged  in  operating 
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the  train.  Here,  however,  freight  train  No.  255  was  not  carry- 
ing Wing  while  he  was  engaged  in  the  work  of  the  appellairt, 
but  was  taking  him  to  his  home  to  visit  his  family  after  his 
work  for  the  appellant  had  ceased.  Where  a  person  in  the  em- 
ploy of  a  railroad  company  travels  back  and  forth  from  his  home 
to  the  place  where  his  services  to  the  company  are  rendered  on 
the  cars  of  the  company,  and  his  trans?portation  free  of  charge 
constitutes  a  part  of  ®^®  his  contract  for  service,  he  is,  while  so 
traveling,  not  a  passenger,  and  cannot  recover  for  the  injuries 
received  on  account  of  the  negligence  of  the  train  crew,  because 
he  is  a  fellow-servant  of  the  train  crew,  and  assumes  all  the 
risks  which  they  assume.  But  no  such  state  of  facts  exists  here. 
A  shoveler  of  snow,  while  going  to  his  work  upon  a  train  en- 
gaged in  the  work  of  remoAdng  snow  from  the  track,  was  in- 
jured by  the  overturning  of  the  car  in  which  he  was  riding, 
through  the  negligence  of  the  conductor,  and,  in  such  case, 
might  be  regarded  as  a  fellow-servant  with  the  conductor  of  the 
train  crew.  But,  in  such  case,  he  and  the  train  crew  were 
both  engaged!  in  the  same  work  for  the  company,  the  one  in  the 
work  of  shoveling  snow,  and  the  other  in  the  work  of  removing 
the'  snow  from  the  track.  So,  where  a  laborer,  while  riding 
on  a  gravel  train  to  his  plac?  of  labor,  was  injured  by  a  collision 
caused  by  the  negligence  of  the  company^s  servants  in  charge 
of  the  train,  he  was  held  to  be  a  fellow-servant  with  the  train 
crew;  but,  in  such  case,  he  and  the  train  crew  were  both  en- 
gaged in  a  common  service  in  behalf  of  the  company.  No  such 
state  of  facts  exists  in  the  case  at  bar. 

On  the  contrary,  in  the  case  of  Ohio  etc.  R.  B.  Co.  v.  Muhling, 
30  m.  9,  23,  81  Am.  Dec.  336,  we  said:  "The  evidence  shows 
that  defendant  in  error,  when  he  received  the  injury,  was  going 
from  his  residence  to  Trenton  or  Summerfield,  to  purchase 
flour.  He  was  in  the  pursuit  of  his  own  business,  and  not  that 
of  the  company.  Whatever  might  have  been  his  former  rela- 
tions with  the  company,  he  was  then  engaged  in  his  own  busi- 
ness. He  was  at  that  time  in  the  situation  of  any  other  stranger 
to  or  passenger  upon  the  road,  liable  to  no  greater  burdens,  nor 
entitled  to  more  privileges,  than  any  other  passengers  similarly 
situated.  He  had  no  control  over  the  running  of  the  train,  was 
not  then  engaged  in  the  business  of  the  company,  and  was,  as  far 
as  this  record  discloses,  free  from  all  negligence,  and  was  in 
nowise  responsible  **^  for  the  injury,  nor  did  his  connection 
with  the  road  in  the  remotest  degree  contribute  to  the  miafor* 
tune." 
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4.  Counsel  for  appellant  complain  of  certain  remarks  made 
to  the  JTiTj,  in  his  address  to  them,  by  counsel  for  appellee.  In 
these  remarks  eounsel  for  appellee  stated  to  the  jury  that  ap- 
pellee would  submit  no  instructions  to  them,  but  that  the  in- 
9tracti(H)8  which  would  be  read  to  them  were  those  which  had 
been  askod  by  the  appellant.  This  statement  was  literally  true, 
hot  it  was  unnecessary  to  make  it  to  the  jtiry,  and,  when  the 
attention  of  the  court  was  called  to  it  by  counsel  for  appellant, 
coimsel  for  appeUee  was  directed  to  confine  his  argument  to 
facts  within  the  record.  Counsel  for  appellee  then  said  to  the 
jniy:  '*It  is  the  sworn  duty  of  the  jury  to  ccmsider  the  instruc- 
tions  offered,  for  the  reason  that,  when  passed  upon  by  the 
OQurt,  and  read  to  you  by  the  court,  they  are  the  law  governing 
&e  case,  and  they  diould  be  followed  by  the  jury.''  It  seems  to 
08  that  this  was  a  perfectly  fair  statement  on  the  part  of  counsel 
for  appellee,  and  that  appellant  could  have  suffered  no  injury 
fiom  any  remarks  made  by  counsel  for  appellee  upon  this  suIh 
ject 

Ihe  judgment  of  the  appellate  court  is  affirmed. 

i.  Railroad  Company  (hces  the  Duty  of  ordinary  care  to  anj  p«raoa 
yIio  enters  npofn  its  trains  as  a  trespasser,  and  is  liable  to  him  for 
inJTmes  willfully  or  wantonly  inflicted:  Enrijjlit  ▼.  Pittsbnrjr  etc.  B. 
B.  Co.,  198  Pa.  Bt.  168,  82  Am.  St.  Eep.  795,  47  Atl.  938;  Bolin  ▼. 
Chicago  etc.  By.  Co.,  108  Wis.  333,  84  N.  W.  446,  81  Am.  St.  Rpp.  911, 
tod  cases  cited  in  the  cross-reference  note  thereto.  As  to  the  <lnty 
<"niig  to  a  person  on  a  freight  train,  see  Baltimore  etc.  By.  Co.  ▼. 
Cot.  66  Ohio  St.  276,  64  N.  E.  119,  90  Am.  St.  Bep.  5S3,  and  cases 
cited  in  the  eross-reference  note  thereto. 

^9  to  whether  a  Railway  Employe  riding  on  free  transportation  is 
>  passenger  or  a  fellow-aeryaaty  aee  SaaderwoB  t.  Panther  Lomber 
C<S  50  W  Va.  42,  88  Am.  St.  B^qp.  Ml,  40  a  E.  368;  Bowles  v.  Indi- 
*»*  »y.  Co.,  27  Ind.  App.  672,  62  N.  E.  94,  87  Am.  St.  B^.  279,  aad 
caies  dted  ia  the  eroM-Teferenee  note  thereto. 
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HAET  V.  SMITH. 

[159  Ind.  182,  64  N.  E.  661.] 

TAXATION— "GoodwiU^—Constitatioiial  Law.— Tlie  '<  good- 
will" of  a  newspaper  business  is  not  of  itself  property  within  the 
meaning  of  a  constitutional  provision  requiring  the  legislature  to 
provide  for  a  uniform  system  of  taxation  of  ail  property  with  cer- 
tain   exceptions,     (p.    2S2.) 

"OOODWIIJi"  of  Business  is  not  of  Itself  Property.— It  im 
an  incident  that  may  attach  to,  or  in  some  cases  be  connected  with, 
property,     (p.   283.) 

TAXATION — Ooodwlll  of  Business.— A  general  statute  deelar- 
ing  that  all  property  within  the  jurisdiction  of  the  state,  not  ex- 
pressly exempted,  shall  be  subject  to  taxation,  does  not  authorize 
the  taxation  of  the  goodwill  of  a  newspaper  business,     (p.  285.) 

TAXATION.— Ooodwill  of  Newspaptr,  conducted  l^  individ- 
uals or  copartnerships,  is  merely  an  incident  of  the  business  of .  m 
going  concern,  and  as  such  business  cannot  be  treated  as  a  unit  for 
the  purposes  of  taxation,  the  goodwill  thereof  ia  not  taxable^     (p* 

286.) 

TAXATION  of  Shares  of  Stock.— If  without  fraud  the  state 
board  of  tax  commissioners  has  determined  that  shares  of  stock  have 
a  value  for  the  purposes  of  taxation,  the  courts  have  no  power  to  re- 
view such  conclusion,     (p.  289.) 

JUDGMENTS.— Jurisdiction  Existing,  any  order  or  judgment 
is  conclusive  in  respect  of  its  own  validity  in  a  dispute  concerning 
any  right  or  title  to  be  derived  through,  or  anything  done  by  virtue 
of,  its   authority,     (p.   290.) 

TAXATION — Injunction.— Courts  may  relieve  by  injunction 
from   assessments   laid   without  jurisdiction,     (p.   291.) 

TAXATION— Injunction— Collateral  Attack.— In  a  proceeding 
to  enjoin  tax  commissioners  from  taxing  the  goodwill  of  a  businesi^ 
the  rule  requiring  that  the  infirmity  appear  from  the  face  of  the 
record  in  a  collateral  attack  does  not  apply,     (p.  292.) 

(280) 
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TAZATIOV— Partly  Legal  and  Partly  IQesaL— If  aa  aasMa* 

Bfot  m&de  by  tax  commissioners  is  in  part  legal  and  in  part  illegal, 
•nd  tbe  legaJ  portioi?.  cannot  be  aaeertained,  the  whole. tax  must  be 
keld  iiiTaHd.     (p.  293.) 

COHBTiTUTlOKAIi  XAW.— Oonrta  will  not  deeide  eoBstltQ- 
tioaal  questions  when  they  can  perceive  another  groond  upon  which 
to  properly  rest  their  decision,     (p.   293.) 

W.  L.  Taylor,  attorney  general,  M.  Moores^  C.  C.  Hadley, 
IL  ]f.  Hugg  and  F.  McCray,  for  the  appellantB, 

P.  Winter  and  C.  Winter,  for  the  appellees. 


GILLETT,  J.  This  snit  inyolves  the  validity  of  an  asBesa- 

ment  for  taxation,  made,  on  appeal,  by  the  state  board  of  tax 
anmniasionerB  against  appellees,  Delayan  Smith  and  Charles  IL 
Williams,  as  partners,  engaged  in  the  publication  of  a  news- 
paper, known  as  the  ^'iDddanapolis  News,''  under  the  name  and 
slyle  of  the  Indianapolis  News  Company. 

*•*  The  state  board  added  to  appellees'  assessment  of  forty- 
teren  thonsand  six  hundred  and  fifty-seven  dollars  and  thirtyH)ne 
c-eDts,  based  on  their  accounts  and  tangible  personal  property,  the 
latter  being  itemized,  the  additional  sum  of  three  hundred  and 
£fty-two  thousand  three  hundred  and  forty  dollars^  without  in 
any  manner  indicating  what  items,  if  any,  it  applied  to,  and  it  is 
cbarged,  in  effect,  that  said  increased  assessment  was  based  on 
tbe  goodwill  of  appeQee's  said  business,  and  on  its  member- 
ship in  a  news  gathering  corporation,  known  as  the  Associated 
Press,  which  membership  it  may  be  inferred,  although  the  al- 
l^atioitt  of  the  complaint  are  somewhat  vague  upon  the  sub- 
ject, was  based  on  appellees'  ownership  of  eight  shares  of  the 
stock  of  said  corporation.  It  is  not  necessary  to  set  out  any 
further  averments  of  the  complaint,  as  the  case,  except  as  here- 
inafter mentioned,  has  been  argued  on  the  substantial  question 
as  to  the  authority  of  the  state  board  in  the  premises.  Appel- 
lants demurred  to  tiie  complaint  below,  their  demurrer  was  over- 
roled,  and  they  excepted.  As  they  elected  to  abide  their  de- 
murrer, and  declined  to  plead  further,  a  decree  was  rendered 
in  appellee's  favor. 

We  address  ourselves  first  to  the  determination  of  the  question 
whether  the  goodwill  of  tbe  Indianapolis  News  Company  is  sub- 
ject to  taxation.  The  power  of  taxation  is  one  of  the  highest  at- 
tributes of  sovereignty.  When  society  erects  a  state,  creating 
the  three  great  departments  of  government — ^the  legislative,  the 
executiTe,  and  the  judicial — ^it  is  not  neoessary  to  grant  to  tha 
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legislative  department  the  power  of  taxation ;  for,  in  the  abeenoe 
of  other  restriction^  that  authority  vests  in  the  legislative  de- 
partment by  virtue  of  the  general  grant  of  legislative  power : 
State  V.  Smith,  158  Ind.  543,  63  N.  E.  25 ;  State  Board  etc.  v. 
Holliday,  150  Ind.  216,  49  N.  E.  14,    The  constitution  of  In- 
diana ordains  that,  '^The  general  assembly  shall  provide  by  laiw 
for  a  uniform  and  equal  rate  of  assessment  and  taxation;  aiud 
shall  prescribe  such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  both  real  and  personal,  excepting 
such  only,  for  municipal,  educational,  literary,  ^^^  scientific, 
religious,  or  charitable  purposes  as  may  be  especially  exempted 
by  law^':  Const,  art.  10,  sec.  1.    This  provision  requires  all 
property  not  especially  authorized  to  be  exempted  to  be  taxed^ 
but  beyond  it  there  is  room  for  the  abundant  exercise  of  legis- 
lative authority.    Indeed,  the  question  as  to  the  right  to  sub- 
ject goodwill  to  the  burden  of  taxation  is  not  a  question  of  leg- 
islative power,  but  a  question  of  legislative  will. 

If  it  be  granted  that  goodwill  is  property,  yet  it  cannot  be  taxed 
unless  the  general  assembly  has  authorized  it.  Notwithstand- 
ing the  constitutional  requirement  as  to  the  taxation  of  property, 
such  provision  is  not  self-executing,  and  a  tax  cannot  be  laid  un- 
less the  general  assembly  selects  the  particular  species  of  prop- 
erty to  bear  the  burden  of  taxation :  Riley  v.  Western  Union  Tel. 
Co.,  47  Ind.  511;  Hyland  v.  Brazil  Block  Coal  Co.,  128  Ind. 
335,  26  N.  E.  672;  State  Board  etc.  v.  Holliday,  150  Ind.  216,  49 
N.  E.  14.  So,  in  any  event,  the  question  is  one  of  legislative 
intent.  If,  however,  goodwill  is  property,  and  therefore  ought 
to  be  taxed,  then,  in  the  construction  of  the  legislative  scheme 
of  taxation,  we  ought  to  impute  to  the  general  assembly  an 
intent  to  obey  the  constitutional  mandate,  if  its  enactments  fairly 
admit  of  such  a  coD-struction :  Orr  v.  Baker,  4  Ind.  86 ;  Trustees 
ttc.  V.  Ellis,  38  Ind.  3;  Read  v.  Yeager,  104  Ind.  195,  3  N.  E. 
856.  We  therefore  proceed  to  an  examination  of  the  question 
whether  goodwill  is  property.  Despite  the  almost  universal 
recognition  at  the  present  day  of  goodwill  as  in  the  nature  of 
property,  the  law  on  this  subject  is  of  comparatively  reoent 
growth.  The  cases  greatly  confound  the  thing  itself  with  the 
means  of  transferring  it,  and  with  the  rights  an  assignee  ac- 
quires in  order  to  effect  that  transfer.  There  is  a  kind  of  local 
goodwill,  that  Lord  Eldon  characterized  as  '^nothing  more  than 
the  probability  that  the  old  customers  will  resort  to  the  old 
place":  Crutwell  v.  Lye,  17  Ves.  335,  346.  Goodwill  of  this 
character  may  inhere  in  real  property  and  give  to  it  additional 
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Taln&    As  civilization  **•  became  more  complex,  the  realization 
was  forced  npon  the  courts  that  the  right  to  carry  on  an  estab- 
lished bnsinesa,  and  to  represent  that  it  is  the  old  business  that 
is  carried  on,  is  often  a  thing  of  value^  since  men  were  villin;g 
to  pay  for  the  privilege  and  contended  for  it  at  the  forum,  and 
therefore  the  courts  have,  by  erolutionaiy  processes^  so  adjusted 
themselveB  to  conditions  as  to  treat  such  privileges,  even  where 
not  connected  with  real  estate,  as  in  the  nature  of  assets.    The 
tiead  of  anthoTity  is  that  they  will  be  so  r^arded  and  pro- 
tected, not  only  where  they  are  made  the  subject  of  express  con- 
tract in  connection  with  the  voluntary  sale  or  the  bequest  of 
a  business,  made  in  connection  with  the  disposition  of  property, 
bat,  except  where  the  business  is  of  a  purely  personal  diiaracter, 
^'epencling  for  its  existence  solely  upon  the  skill  of  the  person 
<!!&rrying  it  on,  that  such  interests  will  be  protected  in  the  wind- 
ing up  of  partnership  affairs  and  in  cases  of  compulsory  sales. 
On  many  questions  relative  to  the  disposition  of  these  interests 
ti)ere  is  a  modt  distressing  conflict  and  uncertainty  in  the  ad- 
judged cases,  and  we  have  no  disposition  to  tempt  such  a  field. 
Some  of  the  cases  seem  to  treat  goodwill  as  property,  while  in 
other  cases  courts  have  attained  the  result  by  the  exercise  of 
control  over  the  assignor.    In  cases  of  voluntary  transfers  this 
seems  eminently  proper,  since  it  is  not  honest  to  sell  the  custom 
and  steal  away  the  customers;  to  pocket  the  price,  and  then  to 
recapture  the  subject  of  the  sale:  See  Chad  wick  v.  Covell,  151 
Mass.  190,  23  N.  E.  1068,  21  Am.  St.  Eep.  442 ;  Trego  v.  Hunt, 
U896)  App.  Cas.  7. 

We  regard  it  as  clear,  however,  that  goodwill  is  not  in  and 
of  itself  property,  but  that  it  is  an  incident  that  may  attach  to, 
w,  in  some  cases,  be  connected  with  it  In  Bawson  v.  Pratt,  91 
Iiii  9,  16,  it  was  said :  "  ^Goodwill,'  as  property,  is  intangible, 
and  merely  an  incident  of  other  property.  It  was  not  in  this 
case  an  incident  of  the  stock  of  hardware,  tools,  and  machinery, 
yfYoxii  seeem  to  have  been  ^^'^  the  only  tangible  property  pur- 
chased by  the  appellants  from  the  appellees.*'  In  our  judg- 
ii^ent,  in  a  case  of  this  kind  the  transfer  of  a  goodwill,  involving 
the  right  to  carry  on  the  old  business  and  to  represent  that  it  is 
the  old  business  that  the  purchaser  is  carrying  on,  is  really 
hased,  not  so  much  on  the  sale  of  the  property  that  is  itself  con- 
'^cyed^  as  it  is  upon  the  sale  of  the  business  as  a  going  concern. 
This  seems  to  be  the  view  of  the  supreme  court  of  the  United 
States,  as  expressed  in  Metropolian  Nat.  Bank  v.  St  Louis  Dis- 
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patch  Co.,    149    U.  S.  436,   446,  13  Sup.  Ct.    Eep.  944,  947, 
where  it  waa  said:  ^Undoubtedly,  goodwill  is  in  many  cases  a 
valuable  thing,  although  there  is  difficulty  in  deciding  acxnuv 
ately  what  is  included  under  the  term.     It  is  tangible  only  as 
an  incident,  as  connected  with  a  going  concern  or  business  hav* 
ing  locality  or  name,  and  is  not  susceptible  of  being  disposed 
of  independently.  ....  As  applied  to  a  newspaper,  the  good- 
will usually  attaches  to  its  name  rather  than  to  its  place  of  pub- 
lication.'*    Assuming  these  statemoBts  of  the  federal  supremo 
court  to  be  the  law,  as  we  are  disposed  to,  and  it  will  be  realized 
how  shadowy  a  thing  a  goodwill  is  in  the  case  of  a  newspaper. 
As  Professor  Parsons  said,  in  his  work  on  Partnership,  fourth 
edition,  section  181 :  "The  only  proper  signification  of  the  word 
must  be,  that  benefit  or  advantage  which  rests  only  on  the  good- 
will, or  kind  and  friendly  feelings  of  others It  is  a  hope 

or  expectation,  which  may  be  reasonable  and  strong,  and  may 
rest  upon  a  state  of  things  that  has  grown  up  through  a  long 
period,  and  been  promoted  by  large  expenditures  of  money. 
And  it  may  be  worth  all  the  money  it  has  cost,  and  a  great  deal 
more;  but  it  is,  after  all,  nothing  more  than  a  hope,  grounded 
on  a  probability/* 

In  the  case  of  a  goodwill  attaching  to  real  property,  the  good- 
will becomes  an  integral  part  of  the  ralue  of  such  property,  and, 
in  the  case  of  a  corporation  possessing  a  goodwill,  the  yalue 
thereof  may  find,  a  reflex  in  the  value  *®®  of  its  shares  of  stodc. 
We  hold,  however,  that  the  goodwill  that  attaches  to  the  business 
of  conducting  a  newspaper  belonging  to  an  individual  or  a  co- 
partnership is  not,  in  and  of  itself,  property  within  the  meaning 
of  the  constitutional  mandate;  and  while  it  might  be  taxed,  since 
the  law  protects  it,  yet  the  a  priori  argument,  that  the  constitu- 
iion  commands  it  to  be  taxed,  is  gone.  We  think  that  this  is 
the  proper  doctrine  in  all  such  cases  where  goodwill  does  not 
inhere  in  particular,  tangible  property.  We  therefore  approach 
the  question  whether,  in  the  absence  of  a  constitutional  require- 
ment that  such  an  interest  should  be  taxed,  there  is  ottierwiw 
to  be  found  in  existing  legislation  language  that,  of  its  own 
force,  warrants  such    conclusion. 

Taxes  are  burdenfi  that  must  necessarily  be  laid,  and  the  gov- 
ernment is  not  to  be  regarded  as  a  pubHc  enemy  in.  imposing 
them.  Such  laws  ought  not  to  be  construed  from  the  stand- 
point of  the  taxpayer  alone  or  of  the  government  alone.  The 
real  question  is.  What  was  the  intent  of  the  general  assembly? 


Juii^  1902.]  Habt  v.  Smth.  285 

Whaterer  may  be  the  rule  in  the  eongtraction  of  the  federal  re- 
TODue  lawBy  wheie  fievere  penalties  and  forfeitures  are  often  at- 
tached^ we  think  that,  under  a  revenue  system  like  onrs^  it  is 
the  duty  of  the  courts,  even  in  construing  statutes  providing 
for  taxatian  that  go  beyond  the  constitutional  requirement  that 
^  property  shall  be  taxed,  to  construe  sudi  statutes  without 
bias  or  prq'udice,  and  that  in  such  cases  the  courts  should  only 
lean  toward  strictness  to  the  extent  that  it  is  justifiable  on  the 
ground  thai  it  is  to  be  fairly  and  justly  presumed  that  the  gen- 
eral assembly,  which  possesses  a  power  so  oomparatively  umn&- 
strained  in  ite  force  and  searching  in  its  extent  as  the  power  of 
taxatioiiy  has  so  shaped  the  law  as,  without  ambiguity  or  doubt, 
to  bring  within  it  everything  that  it  was  meant  should  be  em* 
braced:  United  States  t.  Breed,  1  Sunu  159,  Fed.  Gfts.  No. 
14,638;  United  States  t.  Sapinkow,  90  Fed.  654;  Cooley  on 
Taxation,  2d  ed.,  273. 

It  is  contended  by  the  learned  attorney  general  that  the  ^^ 
ftssessmeDt  of  goodwill  is  warranted,  as  property,  under  the 
general  act  concerning  taxation.  We  have  heretofore  expressed 
our  yiew  that  goodwill  is  not  property  in  the  ordinary  seuBC  of 
the  term,  but  we  proceed  to  examine  the  act  itself.  By  such  act 
the  general  assembly  has  provided  for  the  taxation  of  polls  and 
property.  It  is  declared  that  ''all  propeity  within  the  jurisdic- 
tion of  this  state,  not  expressly  exempted,  shall  be  subject  to 
taxation^':  Bums^  Eev.  Stats.  1901,  sec  8410.  The  next  sec- 
tion provides  that  personal  property  dudl  include  certain  de- 
scribed property,  not  mentioning  goodwilL  We  think  that  this 
section,  whereby  the  general  assembly  undertakes  to  diefine  real 
and  personal  property  for  the  purpose  of  t&^&tion,  affords 
strong  evidence  that  it  was  not  intended  to  tax  goodwill  in  a 
case  like  thi&  The  maxim,  ''Expressio  unius  est  cxclusio  alter- 
ius,'^  is  quite  applicable  in  view  of  the  legislative  definition.  The 
entire  act  is  silent  on  the  subjeet  of  the  taxation  of  goodwill,  as 
an  incident  to  personal  prop^y  or  otherwise,  as  applied  to  any 
such  case  as  this;  and  1^  conclusion  that  goodwill,  as  such,  is 
to  be  taxed  could  only  be  arrived  at  by  interpreting  the  act  with 
a  mind  bent  on  squeezing  everything  out  of  it  that  its  words  do 
not  necessarily  withhold.  Certainly,  as  applied  to  a  case  not 
within  the  sweep  of  the  constitutional  requirement,  this  is  not  a 
justifiable  method  of  interpretation. 

As  said  by  Mr.  Justice  Story,  in  United  States  v.  Wiggles- 
worth,  2  Story  369,  373,  Fed.  Gas.  No.  16,G90 :  "It  is,  as  1  con- 
CTJvftj  a  general  rule  in  the  interpretation  of  all  statutes  levying 
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taxes  or  duties  upon  subjects  or  citizens  not  to  extend  their  pro- 
visions, by  implication,  beyond  the  clear  import  of  the  langnage 
used,  or  to  enlarge  their  operation  so  as  to  embrace  matters,  not 
specifically  pointed  out,  although  standing  upon  a  close   anal- 
ogy."   As    more   tersely    expressed   by    Mr.    Justice    IsTelson: 
"Duties  are  never  imposed  on  the  citizen  upon  vague  or  doixbt- 
ful  interpretations'^:  Powers   v.  Barney,  6  Blatchf.    202,    203, 
Fed.  Cas.  *®^  No.  11,361.    This  expresses  the  views  of  the  couiia 
generally :  Hartranft  v.  Wiegmann,  121  U.  S.  609,  616,  7  Sup. 
Ct.  Eep.  1240;  American  etc.  Co.  v.  Worthington,  141  TJ.    S. 
468,  12  Sup.  Ct.  Rep.  55;  Adams  v.  Bancroft,  3  Sum.  384,  Fed. 
Cas.  No.  44 ;  Sewall  v.  Jones,  9  Pick.  412 ;  Vicksburg  etc.  R.  IL 
Co.  V.  State,  62  Miss.  105 ;  Mayor  etc.  v.  Hartridge,  8  Ga.  23  ; 
Dean  v.  Charlton,  27  Wis.  522;  Gurr  v.  Schudds,  11  Ex.  190; 
Wroughton  v.  Turtle,  11  Mees.  &  W.  661 ;  Williams  v.  Sangar, 
10  East,  66;  Deon  v.  Diamond,  4  Bam.  &  C.  213;  Tompkina 
V.  Ashby,  6  Barn.  &  C.  541 ;  Oriental  Bank  y.  Wright,  L.  R.  6 
App.  Cas.  842;  Pryce  v.  Directors  etc.,  L.  R.  4  App.  Cas.  197; 
Daines  v.  Heath,  54  Eng.  C.  L.  938 ;  Goeling  v.  Veley,  64  Eng. 
C.  L.  328,  407 ;  Potter's  Dwarris  on  Statutes,  255. 

It  would  be  against  usage  to  tax  the  goodwill  of  a  partnership 
or  individual.  It  is  to  be  presumed  that  the  general  assembly 
was  familiar  with  the  fact  that  it  had  been  the  practice  to  omit 
to  tax  goodwill  in  such  eases,  andi,  if  it  had  been  its  purpose  so 
to  do  in  the  enactment  of  the  general  tax  law  of  1891,  the  cir- 
cumstances called  upon  that  body  to  give  clear  expression  to  its 
purpose.  Its  omission  in  that  particular  can  only  be  construed 
as  an  acquiesoenoe  in  the  practice  that  before  obtained:  State 
Board  etc.  v.  Holliday,  160  Ind.  216,  49  N.  E.  14.  The  reasons 
that  we  have  thus  far  advanced  against  the  construction  of  the 
taxaition  act  that  appellants  contend  for,  may,  in  a  substantial 
sense,  be  said  to  be  a  reiteration  of  the  following  language  of 
Lord  Denham,  C.  J.,  in  Burder  v.  Veley,  12  Ad.  &  E.  233,  247  : 
The  law  requires  clear  demonstration  that  a  tax  is  lawfully  im- 
posed. No  act  of  parliament  vests  in  the  parish  (^cers  such  a 
power  as  these  have  exercised,  or  recites  that  such  a  power  exists 
by  common  law  or  custom.  No  book  of  reports  afiOrms  it. 
No  such  usage  in  fact  prevails  in  the  land.  An  opposite  usage 
prevails.*^ 

*®^  Nor  can  we  uphold  the  assessment  as  a  tax  on  the  prop- 
erty as  a  unit.  In  the  case  of  a  goodwill  that  is  an  incidemt  of 
land,  the  increased  value  inheres  in  the  property  itself;  and,  in 
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the  case  of  most  domestic  eorporatioDfly  that  which  the  law  as- 
sesses— ^their  stock — ^if  worth  more  than  their  tangible  property, 
stands  for  all  that  the  corporation  represents,  including  good- 
will It  is  provided  by  statute  that,  for  the  purpose  of  assess- 
ing property  for  taxation,  a  copartnership  shall  be  treated  as  an 
indiTidual:  Bums'  Bev.  Stats.  1901,  sec.  8423.  In  either  case 
the  schediile  contemplates  that  the  various  items  shall  be  as- 
sessed separately.  Even  if  goodwill  were  regarded  as  an  incid- 
ent of  personal  property,  it  cannot  be  said  that  any  one  item  of 
6uch  property — ^as,  for  instance  a  printing-press — is  worth  any 
more  because  it  belongs  to  one  person  than  if  it  belonged  to 
another.  If  there  is  a  goodwill  that  can  be  said  to  be  an  inci- 
dent of  personal  property  at  all,  it  must  be  an  incident  of  the 
assembled  items  of  personal  property  that  may  be  said  to  con- 
stitute the  tool  or  implement  wherewith  the  business  is  carried 
on,  and  our  revenue  law  cannot  be  tortured  into  a  construction 
that  authorizes  an  aggregating  of  personal  property.  Such 
property,  upon  the  plain  reading  of  the  schedule,  is  required  to  be 
distributed  among  the  appropriate  items  thereof.  The  goodwill 
of  a  newspaper,  conducted  by  an  individual  or  copartnership,  is 
an  incident  of  the  business  as  a  going  concern,  and,  as  the  busi- 
ness cannot  be  treated  as  a  unit,  it  follows  that  this 
is  a  case  where  the  general  assembly  has  omitted  to  pro- 
^de  a  regulation  whereby  goodwill  can  be  taxed:  State 
Board  etc.  v.  HolUday,  150  Ind.  216,  49  N.  B.  14.  The 
case  of  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165  U.  S. 
104, 17  Snp.  Ct.  Bep.  305,  on  petition  for  rehearing,  166  XJ.  S. 
185, 17  Snp.  Ct.  Rep.  604,  cited  by  appellants'  counsel,  is  not  in 
point.  That  case  settles  the  proposition  that  it  is  competent, 
nnder  statutory  authority,  to  tax  *•*  as  a  imit  a  going  concern, 
7^  the  case  really  depends  upon  the  fact  that  the  state  has  en- 
acted such  legislation. 

As  to  the  element  of  appellees'  holding  of  shares  of  stock  in 
the  Associated  Press,  we  are  of  opinion  that  if  the  case  rested 
alone  upon  the  complaint  that  appellees'  shares  therein  were 
taxed,  no  case  would  be  presented  for  our  interference.  We 
do  not  doubt,  if  a  number  of  newspapers  enter  into  an  agree- 
nient  that  each  will  provide  the  others  with  news,  or  that 
through  a  common  agency  such  news  is  to  be  supplied  to  all, 
that  the  right  under  such  contract  is  uot  a  subject  of  taxation 
nnder  existing  statutes.  Just  what  connection,  if  any,  tho 
shares  of  stock  that  appellees  hold  has  with  the  privilege  of  re- 
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ceiving  Jii^ws,  does  not  appear;  and  we  are  not  advised  a3  to 
what  service,  if  any,  appellees  perform  as  payment,  in  whale  or 
in  part,  for  the  advantage  that  they  receive.    The  fact,    as 
pleaded,  that  the  court  of  last  resort  in  the  state  where  sueli 
corporation  is  organized  has  held  that  it  is  bound  to  f  umisli  its 
news  to  all  who  apply,  on  the  same  terms  that  it  exacts  from  its 
members,  may  be  an  important  element  tending  to  deprecia4:e 
the  value  of  such  stock;  but  we  cannot  therefore  say  that  tlie 
Ftock  has  no  value,  since  a  person  who  had  regularly  acquired. 
stock  in  the  corporation  might  thereby  withont  contost  receive 
the  attendant  privilege  npon  the  terms  fixed,  while  an  outsider 
might  have  to  vindicate  his  right,  if  any,  by  a  long  contest  in 
the  courts. 

Section  8410  of  Bums'    Revised  Statutes   of  1901,  that   is 
quoted  above,  provides  that  all  property  within  the  jurisdiction 
of  this  state  not  expressly  exempted  shall  be  subject  to  taxatLon. 
The  next  section  contains  a  definition  of  personal  property  for 
the  purposes  of  taxation,  and  among  other   items  of  personal 
property  therein  mentioned  is  included  "all  shares  in  foreign  cor- 
porations, except  national  banks,  owned  by  inhabitants  of  this 
state.''    The  listing  of  such  shares  is  also  provided  for  by  ttie 
schedule :  Bums'  Rev.  Stats.  1901,  sees.  8460,  8463.    Mr.  Cook, 
in  his  valuable  work  on  Corporations,  fourth  edition,  volume  2, 
^^8  section  665,  says:  *^t  is  undoubtedly  within  the  constitu- 
tional power  of  the  legislature  of  a  state  to  enact  a  statute  that 
persons  raiding  in  that  state,  who  are  stockholders  in  a  corpora- 
tion created  by  another  state,  shall  be  taxed  on  their  shares  of 
stock  at  their  residence  within  the  former  state.    This  principle 
of  law  is  based  on  the  fact  that  shares  of  stock  are  personal 
property;  that  they  are  distinct  from  the  corporate  property, 
franchises,  and  capital  stock;  that  they  follow  the  domicile  of 
their  owner  like  other  personal  property,  and  that  consequently 
he  may  be  taxed  therefor  wherever  he  may  reside.     It  accord- 
ingly  is  a   question   of  policy   and   expediency   with  a   state 
whether  or  not  it  will  tax  its  citizens  who  are  stockholders  in 
foreign  corporations.^* 

It  is  not  nmterial  that  the  shares  of  stock,  as  such,  do  not 
directly  earn  money.  If  the  holding  of  such  shares  is  the  basis 
of  a  privil^e  that  in  and  of  itsdf  is  worth  money,  we  see  no 
reason  why  such  value  should  not  inhere  in  such  shares.  The 
ihci  tlffl*  the  right,  if  any,  tiie  stock  represents  cannot  be  trans- 
fened  without  the  consent  of  the  Associated  Press  may  take 
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from  the  stock  a  market  Talue^  but  it  may  have  a  value  nevertfae- 
lesBL  Section  8458  of  Bums'  Bevised  Statutes  of  1901  provideB 
tii&t  in  determinii^  the  value  of  personal  property  the  township 
•sBQBsor  ''shall  be  governed  by  what  is  the  true  cash  value,  such 
leing  the  market  or  usual  selling  price  at  liie  place  where  tht) 
property  shall  be  at  the  time  of  its  liability  to  assessment,  and 
if  tiiere  is  no  market  value,  then  the  actual  value/'  We  take  it, 
however,  that  couneel  for  appellee  would  not  dispute  the  propo- 
sition thi^  if  the  shares  of  stock  have  any  value  they  are  sub- 
ject to  taxation.  Counsel  evidently  rely  upon  the  averment  that 
the  shares  of  stock  ''have  no  market  value  and  no  actual  value." 
If  this  were  true,  we  admit  that  such  shares  ought  not  to  be 
taxed.  But  whether  they  had  or  no  is  a  question  of  fact  that 
the  state  board — a  body  having  quasi  judicial  *•*  powers — was 
required  to  determine;  and  if,  without  fraud,  that  body  has  do- 
tenniiied  that  such  shares  had  a  value,  then  this  court  has  no 
power  to  review  such  conclusions:  Pittsburgh  etc.  B.  Co.  v. 
Backus,  133  Ini  625,  653,  33  Jf.  E.  432,  164  XJ.  S.  421,  14 
Sup.  Ct  Rep.  1114;  Younggtown  Bridge  Co.  v.  Kentucky  etc. 
Co.,  64  Fed.  441 ;  McLeod  v.  Beceveur,  71  Fed.  455 ;  State  Bail- 
road  Tax  Cases,  92  U.  S.  575,  610;  Templeton  v.  Pierce 
County,  25  Wash.  377,  65  Pac.  553. 

As  said  by  Mr.  Justice  Magruder,  in  Burton  Stock  Car  Co.  v. 
Traeger,  187  111.  9,  12,  58  N.  E.  418 :  "The  determination  of 
the  value  to  be  fixed  on  property  liable  to  be  assessed  'is  not,  in 
the  absence  of  fraud,  subject  to  the  supervision  of  the  judicial 
department  of  the  state.'  *'  The  state  board  may  have  made  a 
inistake  of  fact  in  determining  the  value  of  such  shares  of  stock, 
but  we  cannot  relieve  on  thai  ground  alone.  In  McLeod  v.  Be- 
<^eQr,  71  Fed.  455,  an  assessment  by  said  board  was  attacked 
on  the  ground  thai  a  bridge  over  the  Ohio  river  was  assessed  at 
two  hundjred  thousand  dollars,  when  its  real  value,  in  so  far  as 
it  was  within  the  state  of  Indiana,  was  only  forty-five  thousand 
dollars.  It  was  further  alleged  that  such  assessment  was  made 
t?  tiie  state  board  by  mistake  and  misrepresentation  as  to  the 
southern  boundary  of  the  state  at  that  point.  In  disposing  of 
the  question  the  court  said:  '^ere  there  is  no  suggestion  of 
fraudulent  conduct  upon  the  part  of  the  board  of  equalization. 
Its  offioers  were  char^  with  the  duly  of  assessing  the  value  of 
the  property  of  the  bridge  company  lying  within  the  state  of 
Indiana.  They  did  not  seek  or  attempt  to  make  any  assessment 
upon  property  without  tiie  boundaries  of  the  state.    It  was  their 
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duty  to  ascertain  the  extent  of  the  property  of  the  bridge  com- 
pany lying  within  the  state,  and  to  declare  its  fair  value.     It  is. 
in  effect,  charged  that  they  committed  an  error  of  judgment^ 
being  misled  to  believe  that  the  boundary  line  of  the  state  i^a£ 
below  low-water  mark  in  the  Ohio  river,  and  so  placed  upon  the 
property  lying  within  *®*  the  state  a  greater    valuation  tlxan 
they  otherwise  would  have  done;  in  other  words,  that,  througii  a 
mistake   of  fact   and  error  of  judgment,   the  property   of   the 
bridge  company  lying  within  the  state  was  excessively  value<l. 
The  board   of  equalization  had,    however,  jurisdiction    of    the 
subject  matter,  and,  ss  observed  by  Chief  Justice  Ryan,   Tiad 
jurisdiction  to  commit  the  error*;  and  its  determination,  hoiv"- 
ever  erroneous,  cannot  be  impugned  collaterally.     Jurisdiction 
existing,  any  order  or  judgment  is  conclusive  i^  respect  of  its 
own  validity  in  a  dispute  concerning  any  right  or  title  to  be  de- 
rived through,  or  anything  done  by  virtue  of,  its  authority.      It 
is  true  that,  with  respect  to  these  special  tribunals  for  assess- 
ment of  property,  evidence  of  excessive  valuation  is  sometimes 
admitted ;  but  it  is  so  received  in  eounection  with  other  testimony 
to  establish  a  cliarge  of  fraudulent  conduct  on  the  part  of  the 
board.^^    Judge  Showalter  dissented  in  the  above  case  on   the 
ground  that  the  state  board  had  no  jurisdiction  to  assess  prop- 
erty in  Kentucky,  but  the  case  probably  rests  on  the  ground, 
expressed  in  the  opinion,  that  the  board  "did  not  seek  or  at- 
tempt to  make  any  assessment  without  the  boundaries  of  tho 
state." 

The  questions  involved  in  this  case  that  have  been  argued  by 
the  respective   parties   have  been  questions  that   went    to  the 
merits  of  the  right  of  the  state  board  of  tax  commissioners  to 
tax  the  appellees,  and,  as  the  parties  stand  in  the  attitude  of 
waiving  all  other  questions,  we  have  been  disposed  to  consider, 
90  far  as  we  could  properly  do  so,  the  substantial  questions  m 
the  case,  but  it  is  insisted  by  an  amicus  curiae,  who,  by  leave  of 
court,  has  filed  a  brief,  that  the  effort  of  such  board  to  tax  the 
goodwill  of  appellees'  business  ought  also  to  be  upheld,  because 
this  proceeding  is  a  collateral  attack  on  the  action  of  the  board 
Although  such  board  is  composed  of  men  who,  for  the  most  part, 
otherwise  occupy  high  official  station,  and  although  such  board 
performs  duties  of  very  great  importance  to  the  ^•^  state,  yet 
such  tribunal  is  nevertheless  one  of  granted  powers;  and,  if  it 
acts  without  jurisdiction,  the  courts  have  power  to  arrest  the  con- 
sequences of  its  acts.    In  State  Board  etc.  v.  HoUiday,  160  Ind. 
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216, 49  X.  E.  14,  this  ootirt  sustained  a  proceeding  to  enjoin  the 
state  board  from  listing  and  raining  the  life  insurance  policies 
for  taxation  that  were  held  by  the  appellees  in  said  action.  In 
Senoup  V.  Buth,  140  Ind.  318,  321,  39  N.  E.  946,  947,  this 
court ,  in  answer  to  the  claim  that  the  appellee  therein  was  pre- 
cluded by  the  action  of  the  county  board  of  review,  said :  ''When 
we  have  found  that  the  property  was  not  within  the  jurisdiction 
of  the  state,  we  have  found  the  absence  of  an  element  necessary 
to  the  validity  of  the  board's  action,  and,  in  such  case,  the  action 
is  void,  and  may  be  attacked  collaterally.*'  The  proposition 
that  courts  may  relieve  from  assessments  laid  vrithout  jurisdic- 
tion finds  support  in  the  authorities  without  this  state :  Santa 
Clara  County  v.  Southern  Pac.  B.  B.  Co.,  118  U.  S.  394,  6  Sup. 
Ct  Bep.  1132 ;  Central  Pac.  B.  B.  Co.  v.  California,  162  U.  S. 
91,  114,  16  Sup.  a.  Bep.  766;  St  Mar/s  6aa  Co.  v.  Elk 
County,  191  Pa.  St.  458,  43  Atl.  321 ;  Keokuk  etc.  Bridge  Co.  v. 
People,  161  111.  132,  43  N.  E.  691 ;  Maxwell  v.  People,  189  IlL 
546,  59  N.  E.  1101;  Montis  v.  McQuiston,  107  Iowa,  651,  78 
N.  W.  704;  Poe  v.  Howell  (N.  Mex.),  67  Pac.  62;  State  v.  Ernst 
(Sfev.),  65  Pac.  7.  In  Central  Pac.  B.  B.  Co.  v.  California,  162 
U.  S.  91,  114,  16  Sup.  Ct  Bep.  766,  the  supreme  court  of  the 
United  States  said :  'TJndoubtedly,  if  the  board  of  equalization 
had  included  what  it  had  no  authority  to  assess,  the  company 
might  seek  the  remedies  given  under  the  law  to  correct  the  as- 
sessment, 00  far  as  such  property  was  conoemed,  or  recover  back 
the  tax  thereon,  or,  if  those  remedies  were  held  not  exclusive, 
Biigjit  defend  against  the  attempt  to  enforce  it.'*  Judge  Cooley 
recognizes  thai  the  courta  may  relieve  from  an  assessment  when 
some  principle  of  law  ia  violated  in  making  it,  and  when  the 
complaint  is  not  merely  *®^  of  an  error  in  judgment:  Cooley 
on  Taxation,  748,  777,  and  notes  on  750,  776. 

We  think  that  in  a  case  of  this  kind  it  is  not  proper  to  apply 
the  rule  that  obtains  when  a  judgment  of  a  court  of  general 
jurisdiction  is  collaterally  attacked — that  the  infirmity  must  ap- 
pear on  the  face  of  the  record.  These  proceedings  are  simi* 
mary  and,  to  a  large  extent,  informal,  and  there  are  no  plead- 
mgB  that  tend  to  make  the  question  decided  certain.  It  is 
proper,  in  a  caae  like  this,  wh^e  values  have  not  been  extended 
on  the  specific  items  of  the  taxpayer's  schedule,  to  show  affirm* 
&tively  t^t  he  was  assessed  with  an  item  that  was  not  taxable 
mider  the  laws  of  the  state.  This  coxdd  be  done  without  con- 
tradicting in  any  way  the  record  that  the  board  made,  if  we 
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may  afisume  that  the  averments  of  the  complaint  are  true.  The 
following  cases^  by  implication^  at  leasts  support  this  view: 
Pittsburgh  etc.  E.  E.  Co.  v.  Backus,  154  TJ.  S.  421,  14  Sup.  Ct 
Eep.  1114;  Central  Pac.  E.  B.  Co.  v.  California,  162  U.  S.  91, 
112,  16  Sup.  a.  Eep.  766;  People  v.  Central  Pac.  E.  E.  Co., 
105  Cal.  676,  38  Pac.  905. 

In  Santa  Clara  Co.  v.  Southern  Pac.  E.  E.  Co.,  118  U.  S. 
394,  6  Sup.  Ct.  Eep.  1132,  the  question  was  whether  the  state 
board  of  California  had  included  within  the  assessment   of 
defendant  in  error  certain  fences  along  its  right  of  way  that 
the  board  had  no  power  to  assess  against  it.     No  record  of 
the  assessment  as  made  by  the  board  was  introduced,  and  no 
other  documentary  evidence  of  such  assessment  was  ofEered,  ex- 
cept the  official  communication  of  said  board  to  the  local  assessor, 
which  showed  only  the  aggregate  valuation  of  the  company's 
franchise,  roadway,  roadbed,  rails  and  rolling-stock.    The  trial 
court  made  a  special  finding,  in  which  it  found  that  said  board 
"did  knowingly  and  designedly  include  in  the  valuation  of  said 
roadway  the  value  of  fences  erected  upon  the  line  between  said 
railway    and   the  land  of    coterminous    proprietors.*'    *®®  In 
passing  upon  the  question  thus  presented  the  supreme  court,  at 
page   415,    118    U.    S.,   and   page    1142,    6    Sup.    Ct.    Eep., 
said :  "It  appears,  as  stated,  from  the  evidence,  that  the  fences 
were    included  in    the  valuation    of  the    defendants'  prop- 
erty;  but  under  what   head,  whether   of  franchise,   roadway, 
or  roadbed,  does  not  appear.    Nor  can  it  be  ascertained,  with 
reasonable  certainty,  either  from  the  assessment-roll  or  from 
other  evidence,  what  was  the  aggregate  valuation  of  the  fences, 
or  what  part  of  such  valuation  was  apportioned  to  the  respective 
counties  through  which  the  railroad  was  operated.    If  the  pre- 
sumption is,  that  the  state  board  included  in  its  valuation  only 
such  property  as  it  had  jurisdiction  under  the  state  constitution 
to  assess,  namely,  such  as  oould  be  rightfully  classified  under 
the  heads  of  franchise,  roadway,  roadbed,  rails,  or  rolling-stock, 
that  presumption  was  overthrown  by  proof  that  it  did,  in  fact, 
include,  under  some  one  or  more  of  those  heads,  the  fences  in 
question.    It  was  then  incumbent  upon  the  plaintiff,  by  satis- 
factory evidence,  to  separate  that  which  was  illegal  from  that 
which  was  legal — assuming,  for  the  purposes  df  this  case  only, 
that  the  assessment  was,  in  all  other  respects,  legal — and  thus 
impose  upon  the  defendant  the  duty  of  tendering,  or  enabling 
the  court  to  render  judgment  for,  such  amount,  if  any,  as  waa 
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justly  due.^  It  was  further  hold  by  the  court  that  the  whole 
assessment  was  iiiTalid,  as  it  could  not  be  detennlned  what  was 
the  amoTuit  of  that  pait  of  the  assessment  that  was  valid. 

It  is  our  conclusion^  as  it  is  alleged  that  the  goodwill  of  ap- 
pellees' business  was  assessed^  and  as  tiiere  is  no  means  of  de* 
tennining  the  amount  of  that  portion  of  the  increase  that  the 
fitate  board  of  tax  commissioners  had  anthority  to  add^  that  the 
action  of  said  board  as  an  entirety,  in  so  far  as  it  added  to  ap- 
pellees' assessment,  was  properly  held  to  be  invalid. 

Appellees,  counsel  have  argued  the  question  as  to  an  unlawful 
discrimination  against  appeUees  in  the  administration  ^^^  of 
the  tax  laws.  It  is  settled  that  the  court  will  not  decide  a  con- 
stitutional question  wlien  it  can  perceive  another  ground  on 
which  it  can  properly  rest  its  decision.  We  therefore  decline 
to  consider  l^his  question. 

Judgment  afiSrmed 


The  Goodwill  of  a  bnainess  or  a  concern  is  the  benefit  or  advantage 
aeeruing  to  it,  in  addition  to  the  value  of  its  property,  derived  from 
its  reputation  for  promptness,  fidelity  and  integrity  in  its  tiansac- 
tiona,  from  its  mode  of  doing  business,  and  other  incidental  circum- 
stances, in  consequence  of  which  it  acquires  general  patronage  from 
constant  and  habitual  customers:  Angier  ▼.  Webber,  14  Allen,  211, 
92  Am.  Dec.  748.  It  is  the  chance  of  probability  that  custom  will 
be  had  at  a  certain  place  of  business  in  consequence  of  the  way  that 
bnsineas  has  been  conducted:  Yonderbank  v.  Schmidt,  44  La.  Ann.  264, 
32  Am.  St.  Eep,  336,  10  South.  616.  For  other  authorities  discussing 
the  nature  of  goodwill,  see  Slack  v.  Suddoth,  102  Tenn.  375,  73  Am. 
St  Sep.  881,  62  S.  W.  380;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 
101,  68  Am.  St.  Bep.  403,  50  N.  E.  509;  Kramer  y.  Old,  119  N.  C.  1, 
56  Am.  St.  Bep.  650,  25  S.  E.  812. 

The  Authority  to  Impose  Taxet  is  in  its  nature  legislative,  but  is 
subject  to  the  power  of  the  courts  to  determine  in  particular  cases 
whether  the  ertreme  boundary  of  legislative  power  has  been  reached 
and  passed:  Board  of  Education  v.  State,  61  Ohio  St.  531,  46  Am.  St. 
Bep.  588,  38  N.  E.  614.  Equity  will  interfere,  in  a  proper  case,  with 
the  action  of  aMOssors  and  boards  of  equalization:  Andrews  v.  King 
County,  1  Wash.  46,  22  Am.  St.  Bep,  136,  23  Pac.  409. 
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DAVIS  T.  CHASE. 

[159  Ind.  242,  64  N.  E.  88,  853.] 

ATTORNEY   AND   OLIENT—Forbiddeii  Contracts. — ^A  eon- 

traet  between  attorney  and  client  under  which  the  attorney  agrees 
to  prosecute  a  suit  for  a  certain  percentage  of  the  amount  recovereci^ 
and  the  client  agrees  not  to  enter  into  any  compromise  of  the  claim 
unless  such  attorney  is  present  and  directs  the  settlement,  is  void  aa 
against  public  policy,     (p.  296.) 

PLEADING — Contract. — Under  a  complaint  counting  on  a  spe- 
cial contract,  there  can  be  no  recovery  on  an  implied  contract,  (p. 
296.) 

PLEADING  —  Collusion  -^  Abatement.— If  cross-complainants 
are  necessary  or  proper  parties  to  the  original  action,  the  fact  that 
they  were  made  parties  through  collusion  with  the  original  plaintiff 
is  no  ground  for  abatement  of  the  action,     (p.  297.) 

rBAUDXTLENT  CONVEYANCES— Pleading.— A  complaint  to 
set  aside  a  fraudulent  conveyance,  containing  no  averment  as  to  the 
financial  condition  of  the  defendant  at  the  time  of  the  commencement 
of  the  action,  except  that  he  had  no  property  subject  to  execution 
of  which  plaintiff  has  any  knowledge,  is  wholly  insufficient,     (p.  297.) 

D.  C.  Justice,  E.  B.  Sellers  and  E.  TJhl,  for  the  appellants. 

C.  E.  Spencer  and  M.  A.  Eyan,  for  the  appellees. 

^^  GILLETT,  J.  The  appellee  Chase  filed  in  the  court  be- 
low his  complaint  in  three  paragraphs,  founded  upon  a  written, 
contract  executed  by  himself  and  the  appellant  John  D.  Davis; 
and  he  also  sought  by  said  action  to  subject  to  the  payment  of 
his  demand  a  tract  of  real  estate  that  it  was  alleged  that  said 
John  had  fraudulently  caused  to  be  conveyed  to  his  wife,  the 
appellant,  Elizabeth  Davis.  Said  first-mentioned  contract  is  of 
the  following  tenor : 

**This  agreement,  made  and  entered  into  the  day  and  year  last 
***  written,  by  and  between  John  D.  Davis,  party  of  the  first 
part,  and  George  P.  Chase,  party  of  the  second  part,  witnesseth : 
Whereas,  John  D.  Davis  has  this  day  employed  George  P.  Chase, 
party  of  the  second  part,  to  institute  and  prosecute  a  suit  or 
cause  of  action  for  the  purpose  of  obtaining  his  share  of  his 
father  John  Davis^  estate,  and  the  said  John  D.  Davis  hereby 
authorizes  aiwi  empowers  the  said  George  P.  Chase  to  recover 
said  claim,  either  by  suit  or  compromise,  but  that  said  George 
P.  Chase  shall  not  accept  any  compromise  or  settlement  unless 
the  same  is  satisfactory  to  the  said  John  D.  Davis:  Now,  there- 
fore, in  consideration  of  the  said  George  P.  Chase  performing 
said  services,  the  said  John  D.  Davis  agrees  to  pay  to  the  said 
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George  P.  Chase,  as  oompensation  for  his  eernoes^  a  sum  of 
jDone^  equal  to  fifty  per  cent  of  any  amcont  that  he  may  recorer, 
either  fay  way  of  suit  or  compromise,  and  the  said  John  D.  Davis 
hereby  expressly  agrees  not  to  enter  into  any  compromise  or  sc- 
cept  any  sum  of  money  in  settlement  of  said  claim  unless  said 
George  P.  Chase  is  present  and  directs  said  settlement.  Wit- 
ness our  hanids  this  tw^ity-third  day  of  February,  1898. 

(Signed)        "J.  D.  DAVIS. 

''GEORGE  P.  CHASE." 

Mr.  Greenhood,  in  his  work  on  Public  Policy,  at  page  474, 
says:  "A  oontract  by  which  the  control  of  the  party  in  interest 
over  litigation  carried  on  in  his  behalf  is  limited,  is  void.'' 
This  view  finds  full  support  in  the  cases.    In  Lewis  v.  Lewis, 
15  Ohio,  715,  the  oourt  said :  ''A  contract  with  an  attorney  to 
prosecute  a  suit  containing  a  stipulation  that  the  party  should 
not  have  the  privilege  to  settle  or  discontinue  it,  without  the 
^SBcjit  of  ihe  attorney,  would  be  so  much  against  good  policy 
that  the  court  would  not  enforce  if    In  North  Chicago  Si 
R  B.  Co.  v.  Ackley,  171  111.  100,  112,  49  N.  E.  222,  the  su- 
preme oourt  of  Illinois,  speaking  by  Phillips,  C.  J.,  said :  "The 
Mcond  proposition  to  be  determined  is>  Is  a  oontract  by  which 
the  person  in  whose  name  the  action  is  brought,  ***  and  to 
^hom  it  belongs^  restricted  from  compromising  or  settling  such 
claim  because  of  a  contract  to  that  effect?    In  other  ^ords, 
IS  such  a  contract  valid  and  binding?  •  .  •  •  Whether  a  cause 
o!  action  exists,  and  if  so,  its  nature  and  amount,  are  facts  sl- 
waja  involved  in  unceitainty,  and  a  defendant  has  a  right  to 
W  his  peace.    The  plaintiff  has  a  right  to  compromise,  and 
avoid  the  anxiety  resulting  from  a  cause  pending  to  which  he 
i&  a  party.    Any  contract  whereby  a  client  is  prevented  from 
settling  or  discontinuing  his  suit  is  void,  as  such  an  agreement 
^ould  foster  and  encourage  litigation.''    The  supreme  court  of 
Arkausaa  has  thus  expressed  itself  upon  the  subject:  ''It  is  a 
'^88  public  policy  to  allow  the  parties  to  a  lawsuit,  or  to  dis- 
putes that  have  not  even  progressed  to  the  proportion  and  dig- 
^ty  of  a  lawsuit,  to  settle  their  differences  without  hindrance 
from  disinterested  parties.    Parties  should  be  permitted  to  beg 
^  buy  their  peace  at  any  time.    It  would  be  difficult  to  esti- 
loate  the  monstrously  unjust  consequences  that  might  result  to 
parties  willing  and  ready  to  settle  a  demand  of  this  kind,  if 
^t  by  in  the  power  of  an  attorney  to  impede  or  control  such 
settlement" :  Davis  v.  Webber,  66  Ark.  190,  198,  49  S.  W.  822, 
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74  Am.  St.  Rep.  81.  "The  law/'  said  Judge  Dillon,  in  de- 
ciding the  case  of  EUwood  v.  Wilson,  21  Iowa,  623,  "encourages 
the  amicable  adjustment  of  disputes;  and  a  construction  of  a 
contract  which  would  operate  to  prevent  the  client  from  settling 
will  not  be  favored.*'  To  the  same  effect,  see  Boardmaa  ▼. 
Thompson,  25  Iowa,  487. 

Counsel  for  appellee  Chase  do  not  attempt  to  dispute  tho 
correctness  of  the  doctrine  that  the  above  authorities  announce^ 
but  they  seek  to  parry  its  force  by  contending  that  th«  agree- 
ment of  the  client  not  to  compromise  only  required  that  the 
attorney  should  be  present  to  advise  the  client  in  the  effecting 
of  a  settlement  The  verb  "directs''  ordinarily  implies  a  point- 
ing out  with  authority,  or  directing  as  a  superior.  If  that  iv 
not  the  meaning  of  the  word  in  the  contract  under  considera- 
tion, and  if  it  means  only  to  guide  ^"^  or  advise,  we  do  not 
understand  why  the  client  was  required  to  "expressly*'  agree 
that  in  the  event  of  a  compromise  his  attorney  should  be  present 
to  guide  or  advise  him.  And  it  is  still  more  difficult  to  under- 
stand why,  if  the  settlement  took  the  course  that  the  contract 
contemplated  it  might  take — of  an  acceptance  of  a  sum  of 
money  by  the  client  in  settlement  of  the  claim — it  was  so  im- 
portant to  himself  to  have  his  attorney  present  to  advise  him 
that  he  must  needs  "expressly"  bind  himself  in  advance  that 
he  wo^ld  not  settle  unless  his  attorney — ^and  that  particular  at- 
torney— was  present  to  advise  about  such  a  comparatively  simple 
matter  as  the  receiving  of  a  sum  of  money,  and  the  execution 
of  a  receipt  or  a  quitclaim  deed.  The  theory  of  counsel  is  weak. 
It  is  evident  that  the  purpose  of  the  provision  was  to  enable 
the  attorney  to  prevent  the  client  from  making  a  settlement 
or  compromise  that  the  attorney  might  regard  as  disadvanta- 
geous to  himself.  It  is  plain  that  the  provision,  when  con- 
fctrued  according  to  the  evident  intent  of  the  parties,  is  against 
public  policy,  and  that  there  can  be  no  recovery  upon  the  con- 
tract sued  on.  As  said  in  Davis  v.  Webber,  66  Ark.  190,  74 
Am.  St.  Eep.  81,  49  S.  W.  822 :  "This  clause  was  fatal  to  the 
entire  contract  It  is  not  severable  from  it.  It  seems  to  have 
been  an  inducement  for  entering  upon  the  contract.  It  is  im- 
possible for  us  to  say  that  the  parties  would  have  entered  upon 
the  contract  at  all  without  this  clause."  The  demurrer  of  ap- 
pellants to  each  of  the  paragraphs  of  complaint  of  appellee 
Chase  should  have  been  sustained. 

Counsel  for  said  appellees  are  in  serious  error  in  asserting 
that  under  paragraphs  of  complaint  counting  on  a  special  con- 
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tact  there  muy  be  a  lecoYery  on  an  implied  contract:  Board 
fk.  y.  Gibson,  158  Ind.  471,  63  N.  E.  982. 

The  appelleeB  Kreider  were  judgment  creditors  of  appellant 
John  D.  DaTiB,  and  were  made  parties  defendant  to  the  cause 
by  appellee  Chase  after  the  case  reached  the  court  below  on 
change  of  venue.  Said  appellees  Kreider  entered  their  volun- 
taiy  appearajice  to  the  action,  and  filed  ^^^  a  cro88HX>mplaint, 
in  which  they  sought  to  recover  on  their  judgment,  as  a  cause 
of  action,  against  appellant  John  D.  Davis,  and  to  have  said 
land  subjected  to  the  payment  of  their  judgment.  The  appel- 
hnta  appeared  specially  to  the  croes-action,  and  filed  a  plea  to 
the  jurisdiction  of  the  White  circuit  court,  alleging  that  at  the 
date  of  Ihe  commencement  of  the  cross-action,  and  at  the  date 
of  the  commencement  of  the  original  action,  they  were  resid- 
ents of  Carroll  county,  Indiana,  and  that  by  collusion  between 
the  original  plaintiff  and  said  cross-complainants  the  latter  had 
been  made  parties  to  the  action  for  the  purpose  of  enabling 
them  to  file  said  cross-complaint.  As  the  complaint  of  ap- 
p^lee  Chase  alleged  that  appellees  Ereider  were  claiming  some 
interest  in  or  lien  on  the  real  estate  which  Chase  was  seeking 
to  reach  in  the  bands  of  Elizabeth  Davis,  we  think  that  they 
were  properly  made  defendants,  to  the  end  that  their  rights 
iu  the  laiid  might  be  settled  before  the  court  ordered  a  sale 
thereof.  There  might  have  beea  what  the  plea,  by  way  of 
legal  conclnsion,  styles  "collusion*^  for  the  purpose  of  enabling 
the  appellees  Kreider  to  file  a  cross-complaint,  and  yet  the  aver- 
ment does  not  ezdude  the  idea  that  they  were  necessary  or 
proper  parties  to  the  original  action. 

There  was  no  error  in  sustaining  a  demurrer  to  the  plea  in 
abatement.  Upon  the  sustaining  of  such  demurrer,  appellants 
eadi  filed  a  demurrer  to  the  cross-complaint.  These  demurrers 
were  together  overruled.  The  ruling  was  proper  as  to  appel- 
lant John,  but  improper  bs  to  appellant  Elizabeth.  The  croes- 
complaint  does  not  contain  any  averment  as  to  the  financial  con- 
dition of  said  John  D.  Davis  at  the  time  of  the  filing  of  the 
cross-complaint,  aside  from  the  allegation  that  he  had  no  prop- 
erty subject  to  execution  ''of  which  these  plaintiffs  have  any 
knowledge.'*    This  was  insuflBcient. 

The  judgment  of  appellees  Kreider  against  appellant  John 
D.  Davis  is  affirmed.  The  judgment  in  favor  of  appellee 
***  Chase  is  reversed,  with  an  instruction  to  the  court  below 
to  sostain  the  demurrers  of  each  appellant  to  each  of  said  ap* 
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pellees'  paragraphs  of  complaint^  and  fhe  judgment  aa  against 
appellant  Elizabeth^  based  on  the  cross-oomplaint  of  appellees 
Kreider,  is  also  reyersed,  with  an  instruotion  to  sustain  her 
demurrer  to  said  cross-comrpilaint. 

KAKDATB  HODIFIVD. 

Per  CUSIAM.  Upon  a  stipulation  filed  by  appellants  and 
appellee  Chase,  it  is  ordered  that  this  court's  mandate  in  the 
above-entitled  oause  be  modified  so  as  to  read  as  follows:  The 
judgment  in  favor  of  appellee  Chase  is  reversed,  with  an  in- 
struction to  the  oourt  below  to  restate  its  conclusions  of  law 
by  declaring  the  contract  sued  on  by  him  to  be  void  and  to 
render  final  judgment  in  favor  of  appellants  against  appellee 
Chase.  The  ^dgment  of  appellees  Kreider  against  John  D. 
Davis  is  affirmed,  and  the  judgment  of  said  Kreiders  as  against 
appellant  Elizabeth  is  reversed,  with  instructions  to  sustain  her 
demurrer  to  said  Kreiders'  cross-compkint^  and  to  grant  the 
latter  leave  to  amend  the  same  in  the  event  that  they  apply 
for  leave  so  to  do. 


Contracts  Between  Attorney  and  client  are  considered  in  the  mono- 
graphic note  to  Shirk  v.  Neible,  83  Am.  St.  Bep.  159-187.  A  eon- 
tract  whereby  a  client  agrees  not  to  compromise  the  controversy 
without  his  attorney's  consent  is  void  as  against  public  policy:  See 
the  monographic  note  to  Cameron  y.  Boeger,  98  Am.  St.  Eep.  174,  on 
the  extent  to  which  a  litigant  may  control  a  cause  in  which  he  has 
appeared  by  attorney. 


CITY  OP  TEEEE  HAUTE  v.  KEESEY. 

[159  Ind.  300,  64  N.  £.  469.] 

MUNICIPAIi  COBPOBATION8 —Taxation  of  Vtiileles— Li- 
censes.—A  municipal  ordinance  imposing  a  tax  for  the  use  of  the 
streets  by  vehicles  is  not  a  tax  on  such  vehicles  as  property,  but  is 
in  effect  a  tax  for  the  privilege  of  using  vehicles  on  the  streets,  (p. 
iiOS.) 

MUNICIPAIi  COBPOBATIONS— License  of  Vehicles— Police 
Power.' A  municipal  ordinance  licensing  the  use  of  vehicles  upon  the 
streets,  which  neither  professes,  nor  is  intended  in  any  manner,  to 
regulate  or  restrict  the  use  of  vehicles,  its  primary  purpose  being 
to  impose  a  license  tax  as  a  revenue  for  the  maintenance  and  repair 
of  the  streets,  is  not  exercise  of  the  police  power,     (p.  303.) 

MUNICIPAL  COBPOBATIONS— Power  to  License  Use  of  Ve- 
hicles for  Bevenne. — The  power  of  a  city  to  impose  and  enforce  a 
license  tax  on  vehicles  using  the  streets,  for  the  purpose  of  revenue 
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for  the  nuuntenanee  and  repair  of  tlie  streetB,  must  be  conferred  hj 
itatote^  and  most  be  strietlj  eonstmed.     (p.  304.) 

IJGEHSB  OK  YEBlOTiM  CTflniitttBttoiial  Lav.— Conititn- 
tional  provimons  for  a  uniform  and  eqaal  rate  of  aeaesament  and  tax* 
ation  do  not  apply  to,  nor  prohibit,  a  tax  for  a  lieenae  to  use  Tohiolea 
on  the  street  of  a  eitj.     (p.  305.) 

MUfllCJLPAI.  CX>BPOBATION8~Pow«r  to  lieoiae  Vehicles.— 
Vnnieipal  eorporations  may  be  empowered  bj  statute  to  impose  a  tax 
or  fieenae  on  "vehicles  used  on  the  streets  of  a  city,  and  when  so  em* 
powered  saeb  license  or  tax  may  be  imposed  for  the  purpose  of  rer* 
enue  for  the  maintenance  and  rex>air  of  such  streets^    (p.  808.) 

MUmCZPAIi    CX>BPOBATIOm  —  Vebicla    UcoiMi.  —  Ordl- 

BSiioea  impoeing  a  tax  for  a  license  to  use  yehides  upon  the  streets 
may  properly  be  based  upon  the  use  to  which  snch  vehicles  are  put, 
rather  than  upon  their  value,     (p.  308.) 

P.  M.  Foley^  for  the  appellant. 

J.  S.  Jordan,  S.  B.  Stimeon  and  H.  A.  Condit,  for  the  ap- 
pellees. 

"®*  JORDAN,  J.    This  appeal  brings  before  us  for  review 
an  ordinance  adopted,  and  caused  to  be  published,  by  the  com- 
mon council  of  the  dty  of  Terre  Haute,  Indiana,  on  January 
7, 1899,  imposing  a  license  tax  to  be  paid  by  the  owners  of  cer- 
tain vehicles  used  on  the  public  streets  of  said  city.    The  ac- 
tion was  instituted  in  the  lower  court  by  William  P.  Kersey, 
in  conjunction  with  his  coappellees  herein,  six  in  number,  suing 
for  themselves  and  in  behalf  of  five  thousand  others  similarly 
situated,  to  enjoin  appellant  from  enforcing  against  them  the 
ordioance  in  controversy,  for  the  reason  that  the  same  was 
wholly  void,  at  least  so  far  as  the  same  concerned  them.    The 
complaint  alleges  and  discloses  that  appellees  are  citizens  of 
the  United  States,  and  taxpayers  residing  within  the  city  of 
Terre  Haute,  and  are  the  owners  of  various  kinds  of  vehicles 
kept  by  them  for  their  own  use,  healthy  pleasure,  and  profit, 
and  not  for  the  purpose  of  •^  carrying  goods,  passengers  for 
hire,  or  for  the  purpose  of  renting  the  same,  but  that  such 
vehicles  are  kept  for  their  own  private  use;  that  all  of  said! 
vehicles  owned  by  them  on  April  1,  1898,  had  been  duly  listed 
^d  assessed  for  taxation  under  the  general  revenue  laws  of  the 
state  of  Indiana.    It  is  alleged  that  the  use  of  the  vehicles 
o^ned  by  appellees  is  necessary  to  their  health  and  business, 
and  that  it  is  impossible  to  use  them  without  entering  upon 
and  driving  along  and  over  the  streets  of  said  city;  that  the 
value  of  said  vehicles  varies  from  fifty  cents  to  five  hundred 
dollars.    It  is  charged  that  the  ordinance  in  question  is  not 
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uniform  in  its  operation  upon  all  persons  in  the  same  class, 
and  that  certain  kinds  of  vehicles  used  upon  the  streets  of  the 
city  are  exempted  from  its  operation,  and  that  the  ordinance 
is  designed  as  a  revenue  measure,  and  woidd  produce,  if  en- 
forced, a  revenue  of  fifteen  thousand  dollars;  that  it  is  not  in- 
tended to  correct  any  evil  or  abuse,  or  to  preserve  the  peace, 
good  order,  or  safety  of  society,  or  any  part  thereof.  For  these 
reasons,  and  the,  others  hereinafter  stated,  appellees  charge  in 
their  complaint :  1.  That  the  ordinance  is  null  and  void  because 
it  deprives  them  of  the  free  use  of  their  property,  and  of  the 
free  use  of  the  public  streets  of  said  city,  in  contravention  of 
sections  1,  21,  and  23  of  article  1  of  the  state's  constitution; 
2.  That  it  grants  privileges  and  immunities  to  a  class  of  citi- 
zens which  it  does  not  grant  to  appellees  on  the  same  terms 
and  is,  therefore,  in  violation  of  section  23  of  said  article  of 
the  constitution;  3.  That  it  provides  for  an  unequal  and  un- 
uniform  taxation  of  property  in  violation  of  section  1  of  article 
10  of  the  constitution;  4.  That  it  contravenes  section  1  of  the 
fourteenth  amendment  of  the  federal  constitution,  .inasmuch  as 
it  serves  to  deprive  appellees  of  their  property  and  hberty  with- 
out due  process  of  law,  and  deprives  them  of  the  equal  protec- 
tion of  the  law.  It  is  further  charged  that  appellant,  by  and 
through  its  officers,  is  threatening  to  enforce  the  ordinance 
against  appellees,  plaintiffs  below,  by  arresting  and  prosecuting 
them  and  ®^^  enforcing  fines  against  them  for  the  violation  of 
said  ordinance,  etc. 

A  perpetual  injunction  is  demanded  against  appellant  and 
its  officers  to  prevent  them  from  attempting  to  enforce  said  or- 
dinance. The  trial  court  held  the  complaint  sufficient  on  de- 
murrer. Appellant  filed  its  answer  in  one  paragraph  wherein 
it  set  out  all  of  the  ordinances  of  the  city  of  Terre  Haute  which 
regulated  the  use  of  its  streets  and  the  use  of  vehicles  thereon. 
It  also  set  out  all  of  the  police  regulations  in  regard  to  the 
streets  and  vehicles,  and  further  averred  that  said  city  had 
ninety  miles  of  improved  streets,  and  if  all  persons  Uable  un- 
der the  ordinance  were  required  to  take  out  a  Ucense,  the 
amount  realized  thereby  would  not  exceed  eight  thousand  dol- 
lars per  annum ;  that  to  keep  the  streets  in  a  good  and  safe  con- 
dition for  travel  thereon,  appellant  was  required  to  expend  an- 
nuallv  more  than  fortv  thousand  dollars.  The  answer  further 
discloses  that  the  city  of  Terre  Haute  has  a  population  of  forty- 
five  thousand,  and  has  one  hundred  and  thirty-three  miles  ot 
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streets  within  its  corporate  limite.  A  demurrer  was  sustained 
to  this  answer^  and^  appellant  refusing  to  plead  further^  the 
court  rendered  its  judgment  enjoining  it  from  enforcing  said 
ordinance  against  appellees,  and  from  enforcing  it  against  any 
and  aU  persons  similarly  situated.  Errors  are  assigned  on  these 
rulings  of  the  court 

The  ordinance  in  controversy  is  entitled,  '^An  ordinance  pro- 
Tiding  for  a  license  upon  vehicles  drawn  upon  the  streets  of 
the  city  of  Terre  Haute,  Indiana,  providing  penalties  for  the  en« 
forcement  of  the  same,''  and  is  as  follows: 

^^Be  it  ordained  by  the  common  council  of  the  dty  of  Terre 
Haute,  Indiana: 

^Section  1.  That  the  owner  of  all  vehicles  used  on  the  streets 
of  the  city  of  Terre  Haute  shall  pay  annually  license  fees  as 
foQowB,  viz.:  1.  On  each  wagon  or  truck  used  for  hauling 
boilers,  engines,  machinery,  or  safes,  and  drawn  by  four  horses, 
four  dollars;  2.  On  each  wagon  or  truck  used  as  above  and 
irawn  by  two  horses,  two  dollars;  3.  On  each  wagon  or  truck 
*^  used  for  hauling  brick,  ice,  coal,  drawn  by  two  horses,  two 
dollars;  4.  On  each  omnibus  or  tally-ho  drawn  by  two  horses, 
two  dollars;  5.  On  each  wagon  drawn  by  four  horses,  and  not 
iised  in  the  manner  specified  in  clause  one,  three  dollars;  6.  On 
<^h  wagon,  cart,  dray,  truck,  furniture  car,  delivery  wagon, 
or  sprinkling  cart  drawn  by  two  horses  or  less,  two  dollars; 
7.  On  each  buggy,  surrey,  coupe,  or  sulky  used  for  pleasure  and 
drawn  by  one  horse,  one  dollar;  9.  On  each  hack,  hackney,  car- 
riage, cab,  barouche,  buggy,  driving-car,  surrey  and  all  vehicles 
drawn  by  two  horses,  two  dollars;  10.  On  each  bicycle  or  tri- 
cycle, one  dollar;  11.  On  each  vehicle  drawn  by  one  horse  not 
Wore  mentioned,  one  dollar;  12.  On  each  two-horse  vehicle  not 
before  mentioned,  two  dollars;  13.  On  each  three-horse  vehicle 
iwt  before  mentioned,  three  dollars;  14.  On  each  four-horse 
vehicle  not  before  mentioned,  four  dollars. 

"Sec.  2.  AU  vehicles  used  by  persons  living  without  said  city 
in  hauling  ice,  coal,  brick,  sewer-pipe,  tiling,  or  in  the  peddling 
of  milk  over  and  upon  the  streets  of  the  city  of  Terre  Haute, 
bdiana,  the  sum  of  two  dollars  for  each  vehicle  drawn  by  one 
^  more  horses.  Persons  who  take  out  license  under  this  ordi« 
'iaiice  after  February  15th  of  each  year  shall  pay  pro  rata  for 
tiifi  balance  of  the  year  ending  February  16th  thereafter;  pro- 
dded, that  everv  license  issued  after  November  15th  of  each 
year  shall  be  a  license  fee  charged  to  one-fourth  of  the  annual 
license  fee  charged  in  this  ordinance. 
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^'Sec.  3.  That  any  person  inclnded  in  the  provisions  of  tbis 
ordinance  desiring  to  use  the  streets  of  said  city  shall  pay,   or 
cause  to  be  paid,  to  the  city  treasurer  for  each  vehicle  the  li- 
cense fee  as  herein  provided,  and  take  his  receipt  therefor,  and 
upon  presentation  of  said  receipt  to  the  city  clerk,  the  said  city 
clerk  shall  issue  a  license  to  the  owner  of  said  vehicle.     It  shall 
be  unlawful  for  any  person  or  persons  owning  any  vehicle  in- 
cluded in  the  provisions  of  this  ordinance  to  use  the  streets  of 
said  city  without  first  securing  a  license  as  herein  provided.*' 

*®**  Section  4  provides  that  there  shall  be  'Tcept  conspicu- 
ously in  view  on  each  vehicle  mentioned  in  the  ordinance  the 
registered  number  of  such  vehicle,  so  that  the  same  can  be 
easily  read  from  the  sidewalk,"  etc. 

*^Sec.  6.  The  fund  derived  from  the  license  herein  provided 
for  shall  be  applied  only  to  the  maiatenance  and  repair  of  the 
streets  and  alleys  of  the  city  of  Terre  Haute. 

"Sec.  6.  The  owner  of  vehicles  covered  by  the  terms  of  this 
ordinance,  shall,  before  obtaining  his  license  as  herein  provided, 
be  required  to  pay  to  the  city  of  Terre  Haute  the  license  fee 
as  required  by  this  ordinance,  and  take  and  file  the  city  treas- 
urer's receipt  for  the  same  with  the  city  clerk,  accompanied  by 
an  application  signed  by  himself  in  which  he  shall  set  forth  a 
full  description  of  the  kind  and  character  of  the  vehicle  for 
which  a  license  is  desired,  the  name  of  the  owner,  and  the  use 
to  which  such  vehicle  is  to  be  put.  Thereupon  said  clerk,  upon 
the  delivery  of  such  receipt^  shall  deliver  to  said  owner  a  license 
covering  the  period  for  which  payment  has  been  made,  together 
with  the  plates  provided  for  in  this  ordinance.  Said  clerk  shall 
receive  out  of  said  license  fee  the  simi  of  ten  cents  for  each 
license  issued.*' 

Section  7,  among  other  things,  provides  for  a  transfer  of  the 
license  from  the  original  owner  to  the  purchaser  of  the  vehicle, 
and  for  the  recording  of  the  license  in  the  record  book  kept 
for  that  purpose. 

*^Sec.  8.  Any  person,  firm,  or  corporation  who  shall  violate 
any  of  the  provisions  of  this  ordinance,  or  who  shall  after  the 
fifteenth  day  of  February  of  each  year  drive  or  propel  or  cause 
to  be  driven  or  propelled  on  any  of  the  streets  of  the  city  of 
Terre  Haute,  any  unlicensed  vehicle  which  imder  this  ordinance 
requires  a  license  shall  be  fined  in  any  sum  not  less  than  one 
dollar  and  not  more  than  ten  dollars." 
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Section  9  declares  that  the  ordinance  shall  be  in  full  force 
and  effect  from  and  after  its  passage  and  publication^  and  after 
February  15,  1899. 

'^  It  is  apparent  tiiat  this  ordinance  is  not  a  model,  either 
in  the  draft  thereof,  or  in  the  language  or  terms  therein  em- 
ployed, but  its  intention  or  purpose  is  evident,  which  is,  as  we  in- 
terpret it,  to  subject  tiie  owner  of  the  vehicles  therein  named 
to  the  payment  of  a  tax  for  a  license  or  privilege  to  use  such 
Tehicles  upon  the  public  streets  of  the  city.  The  ordinance  in 
effect,  if  not  in  terms,  imposes  a  tax  for  the  use  of  the  cit}''8 
streets  by  the  means  of  the  vehicles  therein  mentioned.  It  is 
not  the  vehicles,  as  articles  of  property,  which  are  sought  to 
be  taxed  by  virtue  of  the  ordinance,  but  it  is  the  use  thereof  on 
the  public  streets.  This  proposition,  we  think,  is  made  clear 
by  the  fact  that  owners  of  vehicles  might,  without  violating  the 
ordinance,  use  them  on  their  own  premises  or  on  the  premises 
of  their  neighbors,  or  they  might  each  or  all  manufacture  and 
keep  for  sale  any  number  of  vehicles,  without  in  either  case 
being  liable,  under  the  ordinance,  to  the  tax  imposed.  It  is  only 
when  they  use  their  vehicles  on  the  streets  of  the  city  that 
they  may  be  subjected  to  the  payment  of  the  annual  tax  for  the 
privilege  of  such  use.  It  is  apparent  that  the  ordinance  neither 
professes  nor  is  intended  in  any  manner  to  regulate  or  restrict 
the  use  of  vehicles,  but  the  primary  purpose  thereof  is  to  im- 
pose a  license  tax  as  revenue  for  the  maintenance  and  repair  of 
the  streets.  Therefore,  appellant,  in  the  adoption  thereof,  can- 
not be  said  to  have  been  in  the  exercise  of  the  police  power,  for 
the  functions  of  the  latter  are  not  primarily  the  raising  of 
revenue. 

The  authorities  generally  affirm  that  the  power  to  tax,  in  a 
strict  and  proper  sense,  for  the  purpose  of  creating  revenue,  is 
not  included  within  the  police  power  of  the  state.  However,  it 
ifi  true  that  the  exercise  of  the  latter  power  by  a  municipality 
niay  incidently  conduce  to  create  a  revenue,  and  thereby  benefit 
the  public  treasury.  It  follows,  then,  that  if  the  validity  of  the 
ordinance  can  be  upheld,  it  must  be  upon  the  ground  that  the 
adoption  thereof  is  a  legitimate  exercise  of  a  special  taxing 
power  conferred  '^'^  upon  it  by  the  legislature.  It  is  true,  as 
a  general  proposition,  that  a  license  is  frequently  required  or 
exacted  under  the  police  power  of  the  state;  but  a  special  license 
tax,  as  is  that  in  the  case  at  bar,  can  only  be  imposed  for  revenue 
by  virtue  of  the  state's  taxing  power,  and  not  by  reason  of  the 
police  p6wer :  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sees. 
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^64,  768.  If,  however,  the  power  conferred  by  the  legislature 
upon  appellant  in  the  case  at  bar  is  not  only  to  license  and  regu* 
late  yehicles,  but  the  express  authority  is  also  f[iven  to  tax  them, 
or,  rather  to  tax  their  use,  then  the  question,  under  the  cLrcTun- 
stances,  as  to  whether  such  tax  shall  be  denominated  a  liceaise 
tax,  or  merely  a  special  tax,  is  wholly  immateriaL 

The  authority  of  appellant  to  impose  upon  and  exact  of  ap» 
pellees  the  tax  in  question  must  be  shown  to  have  been  expressly; 
or  by  necessary  implication,  conferred  upon  it  by  the  iegislatore, 
and  such  power  must  be  strictly  construed.  This  requires  an 
examination  of  the  statutes  in  respect  to  the  authority  con- 
ferred by  the  legislative  department  upon  appellant's  common 
council. 

At  the  time  of  the  adoption  of  this  ordinance  the  city  of  Terre 
Haute  was,  and  had  been  for  many  years,  an  incorporaixjd  city 
imder  and  governed  by  the  general  laws  of  this  state  relating  to 
the  organization  of  cities,  and  conferring  upon  common  councils 
thereof  certain  enumerated  powers.  Section  3541  of  Burns'* 
Bevised  Statutes  of  1901,  which  in  the  main  enumerates  and 
confers  these  powers,  provides :  ^^The  common  council  shall  have 

power  to  enforce  ordinances 12.  To  regulate  the  use  of 

coaches,  hacks,  drays  and  other  veliicles  for  transportation  of 
passengers,  freight  or  other  articles,  to  or  from  points  within 
the  city,  for  hire  or  pay.*^  Section  3617  of  Burns'  Bevised 
Statutes  of  1901,  among  other  things  provides  that  *'The  com- 
mon council  shall  have  power  to  levy  and  cause  to  be  assessed 
and  collected  ....  a  specific  tax  on  oumibuses,  or  other 
carriages  and  other  vehicles  used,  and  run  for  passengers  for 
hire,  unless  the  same  be  ®^®  licensed.'*  An  act  of  the  legisla- 
ture, approved  March  2,  1897  (Acts  1897,  p.  113),  which  is  suji- 
plemental  to  the  general  laws  pertaining  to  cities,  provides: 
"That  common  councils  of  incorporated  cities  shall  have  the 

power  to  enact  and  enforce  ordinances 2.  To  license^ 

tax  and  regulate  vehicles.'*  This  provision  of  the  statute  is  not 
intended  to  apply  to  vehicles  as  property,  but  is  applicable  only 
to  taxing  or  regulating  iheir  use  upon  the  public  streets  of  a 
city. 

The  charter  of  the  city  of  Irdianapolis  confers  upon  the  com- 
mon council  the  power  "to  license,  tax  and  regulate  wheeled 
vehicles,**  and  provides  tiiat  the  funds  derived  therefrom  shall 
be  applied  only  to  the  maintenance  and  repair  of  flie  streets 
and  alleys  of  the  city.    The  council  passed  an  ordinance  whereby 
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a  license  tax  was  impoeed  for  the  use  of  certain  specified  vehicles 
on  the  streets  of  the  city. 

In  the  appeal  of  Tomlinson  ▼.  City  of  Indianapolis,  144  Ind. 
142,  43  N.  £.  9,  tiie  appellant  was  a  nonresident  of  the  city 
of  Indianapolis,  engaged  in  marketing  garden  produce  without 
l^mng  procured  a  license  for  his  market-wagon  as  required  by 
the  ordinance.  He  was  conyicted  for  a  yiolation  thereof  in 
tising  his  unlicensed  wagon  on  the  public  streets  of  the  city,  and 
on  appeal  to  this  court  it  was  held  that  the  city,  under  its 
charter,  was  fully  empowered  to  require  a  nonresident  of  the 
city  to  pay  a  license  fee  for  using  its  streets  by  running  a  mar- 
ket-wagon thereon  in  like  manner  as  residents  of  the  city  were 
required  to  pay  under  the  ordinance.  In  that  case  it  was  said 
that  the  license  fee  exacted  was  not  a  tax  on  personal  property, 
but  was  rather  in  the  nature  of  a  toll  charged  for  the  use  of  the 
improTed  streets  over  which  Tdudes  are  driven.  The  writer 
of  the  opinion,  however,  in  that  case,  seems  to  have  fallen  into 
the  error  of  asserting,  in  effect  tiiat  the  city  in  exacting  the 
license  tax  was  doing  so  in  the  exercise  of  the  police  *^  power, 
and  not  of  tlie  taxing  power  expressly  conferred  upon  it  by  the 
legislature. 

There  is  no  force  in  the  claim  of  counsel  for  appellees  that 
the  ordinance  herein  involved  violates  section  1  of  article  10 
of  the  state  constitution  which  provides  for  a  uniform  and  equal 
nte  of  assessment  and  taxation;  for  it  has  been  decided  by  this 
^fywrt,  and  is  a£Srmcd  by  other  authorities  in  respect  to  similar 
eonscitutional  provisions,  that  this  section  of  our  fundamental 
law  relates  to  a  general  assessment  of  taxes  on  property  accord- 
ing to  its  value:  Thomasson  v*  State,  15  Ind.  449,  and  cases 
there  cited;  State  v.  Mayor  etc.,  58  N.  J.  L.  604^  33  AtL  850; 
Burroughs  on  Taxation,  section  77. 

By  section  3623  of  Bums'  Bevised  Statutes  of  1901,  and  sec- 
tion 3161  of  Homer's  Bevised  Statutes  of  1901,  the  common 
cooncQ  of  the  city  of  Terre  Haute,  at  the  f ime  the  ordinance  in 
controversy  was  adopted,  was  given  the  exclusive  power  over  its 
public  atreets.  The  dty,  under  this  authority,  held  such  streets 
in  trust  for  public  purposes :  Adams  v.  Ohio  Falls  Car  Co.,  131 
ind.  375,  31  N«  E.  57,  and  cases  cited.  In  addition  to  the 
powers  conferred  by  the  above  section  and  other  provisions  of 
Iaw  by  which  the  city  was  controlled,  it,  as  we  have  shown,  was 
-expressly  •empowered  by  the  legislature  in  1897  not  only  to  li- 
onise and  regulate  vehicles,  but  also  to  tax  them.  It  must  be 
^nnosded  that  dtiee  and  towns  of  this  state  cannot  exercise  the 
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power  of  taxation  tinder  the  giiise  of  a  license  or  otherwise,  un- 
less such  power  is  unequivocally  conferred  upon  them  by  the 
legislature.  When  such  power  is,  however,  clearly  conferred 
upon  such  municipalities,  courts  have  generally  upheld  the 
proper  exercise  thereof. 

The  running  of  hacks,  carriages,  and  other  vehicles  over  the 
streets  of  a  city,  whether  used  thereon  for  public  or  private  pur- 
poses, will  necessarily,  in  the  course  of  time,  impair  and  wear 
them  out;  and,  by  reason  of  this  well-recognized  fact,  cities  are 
subjected  to  large  expenditures  of  money  to  repair  the  wear  and 
tear  upon  their  streets,  ®^^  due  in  the  main,  to  the  use  or  run- 
ning of  vehicles  thereon.    Under  such  circumstances  there  is 
nothing  unjust  or  wrong  in  a  city,  ^en  so  empowered  by  the 
legislature,  requiring  the  payment  of  a  properly  or  reasonably 
graduated  tax,  as  in  the  case  at  bar,  which  must  be  considered 
in  the  nature  of  a  toll  imposed  for  the  exercise  of  the  privilege 
of  using  the  streets  by  means  of  vehicles.    In  fact,  the  right  of 
exacting  the  payment  of  such  a  license  tax  is  akin  to  the  prin- 
ciple by  which  the  establishment  of  toll-roads  over  public  high- 
ways by  virtue  of  legislative  authority,  and  the  right  to  collect 
toll  from  persons  iraveling  in  vehicles  thereon,  is  sustained. 
The  legislature  of  this  state  has  the  right,  and  in  the  past  has 
exercised  the  same,  to  authorize  a  turnpike  company  to  lay  out 
its  road  over  a  public  highway,  and  to  exact  toll  from  those  who 
drive  vehicles  thereon.    While  every  person,  under  like  circum- 
stances, has  the  right  to  use  such  turnpike  as  a  highway,  never- 
theless for  the  privilege  of  doing  so  he  must  pay  the  reasonable 
tribute  or  toll  laid  on  all  travelers  alike:  Elliott  on  Beads  and 
Streets,  2d  ed.,  sec.  71 ;  Cooley  on  Taxation,  2d  ed.,  130 ;  Angell 
on  Highways,  3d  ed.,  sec.  8. 

In  sec.  454  of  Judge  Elliott's  work  on  Beads  and  Streets* 
second  edition,  that  eminent  author  says:  '^A  license  or  tax  on 
all  vehicles  used  for  hire  on  the  public  streets  may  be  enforced, 
although  the  owner  of  a  vehicle  so  used  lives  outside  the  city 
limits.*'  That"  municipal  corporations  may  be  empowered  by 
the  legislature  to  impose  a  tax  upon  owners  of  vehicles  for  using 
the  same  upon  the  public  streets  is,  as  a  general  proposition, 
fully  affirmed  by  the  authorities:  Burroughs  on  Taxation,  sec. 
77 ;  Chess  v.  Birmingham,  1  Grant  Cas.  438 ;  Bennett  v.  Birm- 
ingham, 31  Pa.  St.  16;  Gartside  v.  East  St.  Louis,  43  IlL  47; 
City  of  St.  Louis  v.  Green,  7  Mo.  App.  468,  70  Mo.  662;  State 
V.  Mayor  etc.,  68  N.  J.  L.  604,  33  Atl.  860;  Marmet  v.  State, 
45  Ohio  St  63, 12  N.  E.  463 ;  Smith  v.  City  of  Louisville,  9  Ky. 
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law  Eep.  779,  6  S.  W.  911;  Tomlinson  v.  City  of  »i*  Indian- 
tpolifi,  144  Ind.  142,  43  N.  E.  9.  See  cases  collected  in  foot- 
note to  the  case  last  cited  in  36  L.  B.  A.  413. 

In  Burroughs  on  Taxation,  section  77,  the  author  says: 
**When  the  amonnt  of  the  fee  is  only  snch  as  would  probably 
coYer  the  expense  of  enforcing  the  regulations  of  the  state  as  to 
the  particular  calling,  it  is  under  the  police  power,  but  when  the 
fee  is  larger  than  is  necessary  for  such  purpose,  and  is  exacted 
with  reference  to  revenue,  the  license  is  issued  under  the  taxing 
power  of  the  state.  This  is  a  most  convenient  mode  of  taxa- 
tion, and  is  recognized  in  the  constitutions  of  most  of  the  states, 
where  it  is  contrasted  with  the  property  tax,  in  those  provi- 
sions which  limit  the  power  of  the  state  to  tax  property  other- 
wise than  by  a  uniform  system  and  according  to  value.  But 
whether  mentioned  in  the  constitution  or  not,  the  provisions  as 
to  equality  and  uniformity  do  not  apply  to  taxes  on  licenses.*' 

The  fact  that  a  vehicle  is  not  used  by  its  owner  for  hire,  but 
is  only  used  on  the  streets  in  his  own  business  or  for  his  own 
pleasure,  is  of  no  special  importance,  when  the  power  is  con- 
ferred to  license  and  tax  vehicles  generally. 

The  legislature  of  Maryland  imposed  a  license  tax  on  persons 
keeping  or  exhibiting  for  use  a  billard-table.  A  club,  organized 
for  literary  and  social  purposes,  kept  a  private  billiard-table 
for  the  use  and  amusement  of  its  own  members.  This  club, 
imder  the  statute,  in  Germania  v.  State,  7  Md.  5,  has  held  liable 
for  the  tax,  the  court  holding  therein  that  the  state  was  em- 
powered to  tax  the  amusements  of  the  people,  either  for  revenue, 
or  as  a  police  regulation. 

That  the  power  of  the  legislature  in  matters  of  taxation  for 
public  purposes  is  unlimited,  except  so  far  as  restrained  by  the 
state  or  federal  constitution,  is  well  settled :  liOwe  v.  Board,  etc., 
156  Ind«  163,  59  N.  E.  466,  and  cases  there  cited.  That  the  state 
possesses  plenary  powers  over  public  highways  and  streets  is  a 
proposition  also  well  settled.  While  it  is  *"  true  that  a  public 
street  of  a  city  or  tovm  is  a  pubUc  highway,  open  alike  to  travel 
thereon  of  every  citizen,  still  this  in  no  wise  prevents  the  state, 
through  the  agency  of  its  municipalities,  from  subjecting  the 
nght  to  the  use  of  the  street  to  reasonable  conditions  or  restric- 
tions. As  cities  in  this  state,  under  the  law,  are  required  to 
keep  thdr  streets  in  repair,  the  legislature,  in  the  exercise  of  its 
discretion,  appears  to  have  deemed  it  proper  to  authorize  com- 
nion  conncils  thereof,  if  they  so  desired,  to  exact  that  those  who 
used  them  with  wagons,  carriages,  and  other  vehicles  should  con- 
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tribute  to  such  repairs  bj  the  payment  of  a  reasonable  amount 
on  account  of  such  use. 

The  ordinance  in  question  seems  so  to  grade  the  tax  imposed 
that  the  owners  of  Tehicles  whose  use  of  the  streets^  in  the  course 
of  time,  would  subject  them  to  the  most  wear  are  required  to 
pay  the  greater  tax.  The  tax  being  imposed^  as  disclosed  by  sec- 
tion 5  of  the  ordinance^  for  the  purpose  of  raising  revenue  to  be 
applied  to  the  maintenance  and  repair  of  the  streets,  it  would 
be  inconsistent  and  unreasonable  t^  graduate  the  amount  to  be 
paid  according  to  the  value  of  the  vehicles-  Their  value,  under 
the  circumstances,  cannot  be  considered  as  a  factor  in  regard 
to  the  wear  or  injury  to  the  streets  resulting  from  their  use 
thereon^  for  it  is  manifest  that  a  wagon  or  carriage  worth  not 
to  exceed  fifty  dollars  might,  in  its  use  upon  the  streets,  serve 
to  wear  them  as  much  or  more  than  one  of  the  value  of  five 
hundred  dollars. 

In  our  opinion,  the  ordinance  is  not  open  to  any  of  the  objec- 
tionSy  constitutional  or  otherwise,  urged  by  counsel  for  appellees; 
and  as  the  power  to  adopt  it,  as  we  hold,  was  expressly  conferred 
by  the  legislature,  we  are,  for  the  reasons  herein  stated,  con- 
strained to  sustain  it  as  a  valid  exercise  of  the  power  conferred 
upon  appellant's  common  counciL  It  follows,  therefore;,  and 
we  60  conclude,  that  the  lower  court  erred  in  holding  the  or- 
dinance void,  and  in  enjoining  appellant  from  enforcing  it 
against  the  appellees.  The  judgment  is  therefore  reversed,  and 
the  cause  remanded  '^*  to  the  lower  court  for  further  proceed* 
ingB  not  inconsistent  with  this  opinion. 


Taw  on  yeMcles.—A  statute  reqnirini^  persons  keeping  and  using 
vehicles  in  a  city  to  pay  a  tax  for  that  privilege,  the  revenue  to  be 
applied  to  improving  and  Tepaixing  streets,  does  not  authorize  donble 
taxation,  though  such  property  is  also  assessed  in  proportion  to  its 
value  and  a  tax  levied  thereon:  Fort  Smith  v.  Scruggs,  70  Ark.  549, 
91  Am.  St.  Bep.  100,  69  6.  W.  679.  But  in  Chicago  v.  Collins,  175 
UL  445,  67  Am.  St  Bep.  224,  51  N.  £.  907,  it  is  held  thai  a  city  has 
no  power  to  impose  a  license  tax  on  all  persons  using  vehicles  on  its 
streets  for  their  individual  use  exclusively  in  their  own  bnsineBS  or 
for  their  own  pleasure;  and  that  an  ordinance  providing  that  msnagr 
received  from  license  fees  imposed  thereby  on  aU  vehicles  shaU  be 
expended  in  improving  the  streets,  creates  a  double  taxation  and  is 
void,  when  such  vehicles  are  taxed  at  their  value,  for  geneial  pur- 
poses. 
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lOHAJL  LAW--€lafli  X^gidstliRt — A  ftatote  |9ro« 
]i3>itiiig  the  iflsmn^  by  merehants  of  ioktam  otherwiM  than  im  lawful 
money,  in  payment  for  the  assignment  or  transfer  of  wages  earned 
or  unearned  by  any  employ^  or  laborer  in  any  coal  mine,  and  making 
tokens  issued  in  TioIatioB  of  suck  statute,  in  tho  bands  of  any  owner, 
immediately  dne  and  payable  in  lawf  nl  money  to  tko  extent  of  the 
▼ages  assigned,  is  nneonstitutional  as  conferring  on  a  class  of  citi* 
sens  special  privileges  and  immunities,  and  as  being  class  legisli^ 
tioB  against  another  class  of  eitisensi.    (p»  tlOl) 

,  J.  T.  Hays  and  W.  A.  Hajs^  for  the  appellant 
J.  B.  Filbeit,  for  the  appellee. 

^^  BOWLING,  J.  Thifl  action  wac  brought  by  the  appellee 
igainst  the  appellant,  under  the  act  of  March  11,  1901  (Acts 
1901,  p.  548;  Buma'  Eev.  Stats.  1901,  sec  7448a),  to  recover 
{ram  the  appellant  the  amount  of  wages  aasigned  by  one  Walsh, 
an  employ^  in  a  coal  mine  in  this  state,  to  the  appellant,  in 
coan^derstion  of  the  issue  to  him  of  foor  metallic  tokens  call- 
ing  for  and  payable  in  goods  at  the  store  of  tixe  appellant  in 
this  state.  The  complaint  stated  facts  sufficient  to  bring  the 
ease  mthin  the  statute,  and  a  demurrer  to  it  was  oyerruled. 
An  answer  was  filed  by  appellant  alleging  that  the  wages  as- 
ttgned  were  already  earnad  at  the  time  of  such  assignment;  that 
appellant  had  for  years  owned  and  carried  on  a  general  retail 
store  in  this  state;  that  the  four  metallic  tokens  expressed  the 
agreement  of  the  appellant  to  pay  in  merchandise  at  his  store, 
at  the  usual  cash  price,  the  amount  stamped  on  each  of  them; 
that  Walsh,  the  miner,  knew  this,  and  agreed  to  accept  mer- 
chandise in  payment  of  the  sum  represented  by  said  tokens; 
that  the  appellee  had  notice  of  these  facts  when  he  became  the 
owner  of  the  said  tokens;  that  appellant  has  at  all  times  been 
leady  and  willing  to  pay  said  tokens  in  merchandise,  aoeord- 
ing  to  his  agreement,  but  that  neither  Walsh  nor  the  appellant 
has  at  any  time  denutnded  payment  of  said  tokens  in  merchan- 
(Bse.  A  demurrer  to  the  answer  having  been  sustained,  the  ap* 
pellant  refused  to  plead  further,  and,  upon  proof  of  his  com- 
plaint^ judgment  was  rendered  in  favor  of  the  appellee. 

The  errors  assigned  are:  1.  That  the  court  erred  in  overrule 
uig  tiie  demurrer  to  the  complaint;  and  2.  In  sustaining  the 
ieoHirrer  to  the  answer.    The  question  presented  ^•^  is  the 
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validity  of  the  act  of  March  11,  1901,  prohibiting  the  isstdng 
of  tokens  payable  otherwise  than  in  lawful  money  of  the  United 
States,  upon  an  assignment  of  wages  earned  or  unearned  by  any 
employ^  or  laborer  in  any  coal  mine  in  this  state,  and  making 
any  such  tokens  issued  in  violation  of  the  act,  in  the  hands  of 
any  owner,  immediately  due  and  payable  in  lawful  money  to 
the  extent  of  the  wages  assdgned. 

The  objections  taken  to  the  act  by  the  appellant  are  that  it 
•contravenes  section  1,  article  1,  of  the  state  constitution,  which 
•declares  that  life,  liberty,  and  the  pursuit  of  happiness,  are  in- 
alienable rights;  and  that  it  violates  section  23,  article  1,  of  the 
constitution  which  prohibits  the  general  assembly  from  grant- 
ing to  any  citizen  or  class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  belong  equally  to  all 
citizens. 

We  do  not  deem  it  necessary  to  determine  the  question 
whether  the  act  before  us  unduly  restricts  the  right  of  the  citi- 
zens of  this  state  to  contract,  or  whether  its  practical  efiect  may 
not  be  to  take  private  property  without  due  process  of  law.  We 
shall  consider  the  act  solelv  with  reference  to  that  clause  of 
the  constitution  which  interdicts  class  legislation,  or  the  grant 
to  any  citizen,  or  class  of  citizens,  of  special  privileges  or  special 
immunities. 

The  body  of  tiie  act  mentions  and  includes  "any  merchant 
or  dealer  in  goods  or  merchandise,  or  any  other  person,"  upon 
the  one  hand,  and  "any  employ^  or  laborer  for  wages,  who 
labors  in  and  about  any  coal  mine  in  this  state,"  upon  the  other. 
So  far,  then,  as  the  classification  first  mentioned  is  concerned, 
it  is  comprehensive  enough  to  include  all  of  the  citizens  of  the 
state,  treating  all  alike,  conferring  no  special  privileges  or  im- 
munities upon  any,  and  subjecting  none  to  restrictions  in  trade 
or  business,  to  deprivation  of  property  rights,  or  to  penalties 
which  are  not  equally  and  impartially  imposed  upon  all  other 
citizens  similarly  situated.  But  an  examination  of  the  title  of 
the  act  discloses  *^  that  its  subject,  as  expressed  therein,  is 
not  coextensive  witl;  the  act  itself.  It  is  in  these  words:  "An 
act  concerning  the  issuance  of  checks,  tickets,  tokens,  or  othei 
devices  payable  in  merchandise,  or  anything  other  than  lawful 
money  by  merchants,  in  payment  for  the  assignment  or  trans- 
fer of  wages  of  employfe  in  coal  mines,  and  repealing  all  laws 
in  conflict  therewith."  So  that,  as  the  title  refers  only  to  mer- 
chants  who  issue  "checks,  tickets,  tokens,  or  other  devices,"  no 
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personsy  natural  or  artificial,  can  be  braught  within  the  scope 
of  the  act  who  do  not  belong  to  the  particular  class  designated 
in  tibe  title  as  merchants :  Const.,  art  4,  sec  19 ;  Mewherter  ▼. 
Price,  11  IndL  199;  State  r.  Bowers,  14  Ind.  195;  State  ▼. 
Young,  47  Ind.  160. 

The  statate,  therefore,  must  be  treated  as  an  enactment  oper- 
stiTe  only  ^  upon  two  classes  of  pereons — ^merchants,  and  em- 
ployte  in  coal  mines.  AH  other  persons,  copartnerships^  and 
oorporations  in  the  state  may  issue  chedos^  tickets^  tokens,  or 
other  devices  payable  in  merchandise,  or  anything  other  than 
lawful  money,  in  payment  for  the  transfer  of  the  wages  of  em- 
pk>y&  in  ooal  mines,  but  no  merchant  in  this  state  is  permitted 
to  do  so.  The  mechanic,  the  fanner,  the  professional  man,  the 
banker,  or  broker  may  lawfully  take  an  assignment  of  the  wages 
of  the  coed  miner,  and,  in  consideration  of  such  transfer,  may 
issue  to  the  miner  a  check,  ticket,  or  token  payable  only  in  mer- 
chandise, work,  produce,  professional  services,  or  depreciated 
notes,  or  currency.  Tie  merchant  must  redeem  his  check, 
ticket,  or  token  in  gold,  silver.  United  States  treasury  notes,  or 
other  lawful  money  of  the  United  States.  By  confining  the 
prohibitory  terms  of  the  statute  to  merchants,  and  exempting 
all  other  persons,  natural  and  artificial,  from  their  operation; 
by  declaring  void  the  agreement  of  the  merchant,  but  leaving 
the  same  kind  of  contract  valid  as  to  the  farmer,  mechanic,  or 
banker;  by  permitting  one  dass  of  citizens  to  pay  their  debts 
in  merchandise,  but  requiring  another,  under  precisely  the  same 
circumstances,  to  pay  .in  lawful  *••  money  only,  the  act,  un- 
deniably, confers  valuable  privileges  on  the  mechanic,  farmer, 
professional  man,  banS^if,  and  broker,  and  denies  them  to  the 
merehant.  Total  immunity  from  the  restrictions^  inconveni- 
ences, and  losses  resulting,  and  intended  to  restdt,  from  the  stat- 
ute is  granted  to  one  dass  and  is  impliedly  withheld  from  an- 
other. Is  a  distribution  of  the  citizens  of  the  state  in  an  act 
concerning  the  transfer  of  a  daim  for  wages,  which  puts  the 
merchants  of  the  state  in  one  class  and  all  other  dtizens  in  an- 
other, a  reasonable  and  constitutional  arrangement?  Could  an 
act  of  the  legislature,  which  authorized  a  judgment  without 
stay  of  execution  or  exemption  upon  an  account  or  claim  due 
to  any  merchant,  be  upheld  against  the  objection  that  this  was 
a  privilege  granted  to  merchants  as  a  class,  and  which  could 
not,  upon  the  same  terms,  be  enjoyed  by  the  other  citizens  of 
the  state?    Or  would  an  act  stand  which  fixed  the  amount  of 
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property  to  be  set  off  to  every  merchant  as  exempt  from  execiL- 
tion  at  one  thousand  dollars^  while  it  limited  exemptions  to  the 
other  citizens  to  six  hundred  dollars?  Such  a  classification, 
would  be  regarded  by  everyone  as  unnatural,  and  in  violation 
of  the  provision  of  the  constitution  prohibiting  such  distinc- 
tions. 

Again,  is  the  claseifioation  of  the  supposed  beneficiaries  of 
the  act  a  reasonable  and  legal  one  ?    They  are  described  as  ''any 
employ^  or  laborer  for  wages  who  labor  in  and  about  any  coal 
mine  in  this  state/'    This  classification  seems  to  rest  upon  no 
sound  or  proper  basis.    Laborers  and  employes  engaged  in  a 
particular  industry,  who  are  no  less  intelligent  and  no  less  com- 
petent to  oare  for  their  own  interests  tiian  laborers  and  em- 
ployes pursuing  other  occupations,  are,  by  the  statute,  singled 
out  and  authorized  to  avoid  their  express  agreements,  when,  un- 
der like  circumstances,  such  other  laborers  and  employ^  enjoy 
no  such  privilege.    The  law  does  not  embrace  all  of  the  class 
to  which  it  is  naturally  related.    It  creates  a  preference,  and 
establishes   an  inequality   among   a   class   of .  citizens   all   of 
^^^  whom  are  equally  meritorious.    It  applies  to  persons  in 
certain  situations,  and  excludes  from  its  effect  other  persons 
who  are  not  dissimilar  in  these  respects.    Leaving  the  miner 
and  the  merchant  free  to  deal  with  all  other  citizens,  the  act 
disqualifies  them  from  contracting  with  each  other:  State  y. 
Parsons,  40  N.  J.  L.  1;  Indianapolis  St.  By.  Co.  v.  Robinson, 
157  Ind.  232,  61  N.  E.  197;  Brewer  v.  McCleland,  144  Ind. 
423,  32  N".  E.  299 ;  State  ▼.  Goodwill,  33  W.  Va,  179,  25  Am. 
St.  Bep.  863,  10  S.  E.  285 ;  State  v.  Garbroski,  111  Iowa,  496, 
82  Am.  St.  Bep.  524,  82  N".  W.  959  ;•  §tate  v.  Fire  Creek  etc 
Co.,  33  W.  Va.  188,  25  Am.  St.  Bep,  891,  10  S.  E,  288;  Brown 
V.  Bussell,  166  Mass,  14,  55  Am,  St.  Bep.  357,  43  N".  E.  1005; 
Frorer  v.  People,  141  III  171,  31  N.  E.  395 ;  Wally's  Heirs  v. 
Kennedy,  2  Yerg.   (Tenn.)  554,  24  Am.  Dec.  511;  Bank  eta 
v.  Cooper,  2  Yerg.  (Tenn.)  599,  24  Am.  Dec.  517. 

It  is  said  by  Judge  Cooley  in  Constitutional  Limitations,  fifth 
edition,  393 :  ^*The  doubt  might  also  arise  whether  a  regulation 
made  for  any  one  class  of  citizens,  entirely  arbitrary  in  its  char- 
acter, and  restricting  their  rights,  privileges,  or  legal  capacities 
in  a  manner  before  unknown  to  the  law,  could  be  sustained, 
notwithstanding  its  generality.  Distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which  they  can  be  defended — 
like  the  want  of  capacity  in  infants  and  insane  persons;  and 
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if  the  legislature  ahonid  undertake  to  provide  that  persons  fol- 
lowing some  specified  lawful  trade  or  employment  should  not 
hsTe  capacity  to  make  contracts,  or  to  receive  conveyances,  or 
to  build  such  houses  as  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  such  use  of  their  property  as  was  permissible 
to  otheis,  it  can  scarcely  be  doubted  that  the  act  would  transcend 
tiie  due  bounds  of  legidative  power^  even  though  no  express  con- 
ftitutional  provision  could  be  pointed  out  with  which  it  would 
come  in  conflict.    To  forbid  to  an  individual  or  a  class  the  ri^t 
to  ^^  the  acquisition  or  enjoyment  of  property  in  such  manner 
as  should  be  permitted  to  the  community  at  large,  would  be 
to  deprive  them  of  liberty  in  particulars  of  primary  import- 
ance to  their  'pursuit  of  happiness';  and  those  who  should 
claim  a  right  to  do  so  ought  to  be  able  to  show  a  specific  author- 
ity therefor,  instead  of  calling  upon  others  to  diow  how  and 
where  the  authority  is  negatived.'' 

The  statute  under  review  does  undertake  to  provide  that  per- 
Bons  following  the  lawful  trade  of  merchants  shall  not  have 
capacity  to  make  certain  contracts,  or  to  receive  certain  trans- 
fers of  personal  property  which  are  entirely  permissible  to 
others.  It  also,  and  in  a  manner  quite  as  offensive  to  the  con- 
(titation,  confers  privileges  and  immunities  upon  employes  and 
laborers  in  coal  mines  which  are  not  possessed  by  other  citizens 
of  this  state  employed  as  laborers  in  other  occupations. 

We  do  not  wish  to  be  understood  as  saying  that  statutes  free 
^m  any  constitutional  infirmity  may  not  be  enacted,  which 
apply  exclusively  to  merchants,  coal  miners,  bankers^  physicians, 
dairymen,  druggists,  or  persons  engaged  in  other  particular  oc- 
^pations.  Such  a  classification  may,  in  some  cases,  be  a  legiti- 
i&ate  one.  But  in  every  instance  of  this  kind  where  such  stat- 
^i^  have  been  upheld^  the  classification  has  rested  upon  some 
TUility,  condition,  or  state  of  things  peculiar  to  the  occupa- 
tion itself,  or  upon  some  consideration  of  public  policy  which 
iJMwie  it  proper  or  necessary  to  regulate,  control,  license,  tax,  or 
prohibit  it:  State  v.  Green,  112  Ind,  462, 14  N.  E.  352;  Wilkins 
▼•  State,  113  Ind.  614, 16  N.  E.  192;  Eastman  v.  State,  109  Ini 
278,  58  Am.  Bep.  400, 10  N.  E.  97;  Blair  v.  Kilpatrick,  40  Ind. 
812;  State  v.  Gerhardt,  146  Ind.  439,  44  N.  E.  469;  Pemer  v. 
State,  161  Ind.  247,  61  N".  E.  360;  Cory  v.  Carter,  48  Ind.  327, 
W  Am.  Rep.  738;  State  v.  Webster,  160  Ind.  607,  60  N.  E. 
WO;  Parks  v.  State,  169  Ind.  211,  64  K  E.  862. 

We  have  found  no  case  sustaining  a  statute  which  prohibited 
an  individual  engaged  in  a  particular,  lawful  occupation,  ^**  and 
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not  under  special  disability,  such  as  infancy,  insanity,  or  the 
b'ke,  from  doing  an  act,  not  necessarily  connected  with  his  busi- 
ness, which  every  other  citizen  was  by  law  permitted  to  do. 

The  only  case  referred  to  by  counsel  for  appellee  in  support 
of  their  contention  that  the  act  of  1901  (Acts  1901,  p.  548, 
Burns^  Bev.  State..  1901,  sec.  7448a)  is  valid,  is  Hancock   v. 
Yaden,  121  Ind.  366,  16  Am.  St.  Bep.  396,  23  N.  E.  253.    The 
question  there  was  whether  the  legislature  could  prohibit  men 
from  contracting  in  advance  to  accept  pajonent  in  something 
other  than  the  lawful  money  of  the  country  for  the  wages  they 
might  earn  in  the  future.    It  was  held  that  the  acts  prohibiting 
such  contracts  were  within  the  scope  of  legislative  power.    The 
acte  referred  to  in  that  case  applied  to  *^any  owner,  corporation, 
association,  company,  firm  or  person  engaged  in  mining  coal^ 
ore  or  other  minerals,  or  quarrying  stone,  or  in  manufacturing 
iron,  steel,  lumber,  staves,  heading,  barrels,  brick,  tile,  ma- 
chinery, agricultural  or  merchanical  implements  or  any  article  of 
merchandise*';  and,  as  its  beneficiaries,  it  embraced  "any  per- 
sons'* executing  a  contract  or  agreement  to  waive  his  or  her  legal 
right  to  demand  or  receive  from  such  owner,  corporation,  etc., 
at  least  once  every  two  weeks,  payment  of  the  amount  due  to 
such  persons  for  labor  performed,  in  lawful  money  of  the  United 
States :  Acts  1887,  p.  13 ;  Acts  1889,  p.  191 ;  Elliott's  Supple- 
ment,  sees.  1599,  1610.     No  question  as  to  an  improper  classi- 
fication seems  to  have  been  made,  and  the  act  applied  to  all 
persons  and   corporations   in  this   state  engaged   in   mining, 
quarrying,  or  manufacturing,  and  to  every  one  in  their  employ- 
ment.    The  point  decided  in  that  case  was  the  power  of  the  * 
legislature  to  restrict  the  right  to  contract  for  a  waiver  of  the 
benefit  of  the  statute.    The  question  before  us  under  the  act  of 
1901    is   the    constitutionality  of   the   classification    adopted. 
Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Bep.  396,  23  N. 
E.  253,  has  no  application  to  this  question,  and  throws  no  light 
upon  it. 

'^^  It  is  with  great  reluctance  that  we  declare  an  act  of  the 
legislature  invalid;  but  the  act  of  1901,  supra,  so  plainly  vio- 
lates the  rule  of  the  constitution  forbidding  the  grant  of  special 
privileges  and  immunities  to  a  favored  class  of  citizens  and  sub- 
jecting another  class  to  special  disabilities  and  restrictions,  that 
we  have  no  choice  but  to  adjudge  it  void. 

Judgment  reversed,  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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Clou  LeffistatUm  is  eonstitntioiial  if  the  statutes  are  general  in 
tbeir  application  to  the  class  at  which  they  are  aimed,  and  the  distiae- 
tion  18  not  arbitrary^  bnt  based  on  public  policy.   But  saeh  legislation 
must  extend  to  and  embrace  eqnaUy  all  persons  who  are  or  who  may  be 
in  the  like  situation  or  cirenmstances,  and  the  classification  must  be 
natural  and  reasonable,  not  arbitrary  or  capricious:  See  the  mono- 
graphic note  to  State  ▼.  Ellet,  21  Am.  St.  Bep.  785;  State  ▼.  Justus,  85 
KijuL  279,  88  N.  W.  759,  89  Am.  St.  Bep.  550,  and  cases  cited  in  the 
eroas-referenee  note  thereto;  Porter  ▼.  Charleston  etc.  By.  Co.,  63  S.  C. 
169,  90  Am.  St.  Bep.  070,  41  &  E.  108;  Brown  ▼.  Jacobs  Pharmacy  Co., 
115  6a.  429,  90  Am.  St.  Bep.  125,  41  a  E.  553;  Daris  Coal  Co.  ▼. 
Polland,  158  Ind.  607,  92  Am.  St  Bep.  319,  62  N.  E.  492:  State  ▼. 
Superior  Court,   28  Wash.  317,  92   Am.  St.  Bep.  831,  68  Pac.  957. 

Statutes  Prohildtinff  MifUng  Companies  from  issuing  any  oTidenee 
of  indebtedneofl  to  their  employte  payable  in  anything  but 
money,  are  eonaidered  in  the  monographic  note  to  St.  Louia  etc.  By. 
Co.  ▼.  Paul,  62  Am.  St.  Bep.  177,  178.  See,  also,  Slocnm  ▼.  Bear  Val- 
ley Irr.  Co.,  122  GaL  555,  68  Am.  St.  Bep.  68,  65  Pac  403. 


DXTDGEON  V.  BRONSON. 

[159  Ind.  562,  64  N.  £.  910,  65  N.  K  752.] 

BASEMENTS— PriTftte  Way»— Bight  to  Widen.— If  a  person 
^  selected,  accepted  and  used  for  a  long  numbet  of  years  a  private 
vay  of  a  eertain  width  over  a  particular  part  of  the  lands  of  the 
penon  holding  the  servient  estate,  the  former  has  no  right  to  change 
^  hy  widening  it,  on  the  ground  that  it  has  become  wet  and  incon- 
venient, but  he  must  be  confined  to  the  way  thus  selected,     (p.  316.) 

EASEBflENTS— Private  Ways— Bl|^t  to  Obange. — ^If  a  private 
^7  lu«  been  once  selected,  it  cannot  be  changed  in  any  manner  hj 
either  party  without  the  consent  of  the  other,     (p.  316,} 

W.  Leonard  and  E.  Leonard,  for  the  appellant 
B.  Y.  HarriB,  for  the  appelleea. 


BOWLING,  C.  J.  Mary  C.  Brongon,  the  plaintifif  be- 
^>  with  whom  was  joined  her  hneband,  sued  the  appellant  for 
^  way  of  necessity  over  lands  owned  t>7  him.  The  oourt  over- 
niled  a  denmrrer  to  the  amended  complaint.  A  special  finding 
of  faob  was  made,  and  condnsions  of  law  were  stated  thereom. 
^  appellant  excepted  to  each  canduBion.  Motions  for  a  new 
trial  and  for  a  venire  de  novx>  were  also  made  and  overruled. 
^I^li€8e  deeiBions  of  the  court  are  assigned  for  error. 

^  complaiDt  shows  thai  in  1875,  one  Stone  owned  two 
ti^  of  land  in  Allen  county,  one  of  which  contained  one  hun- 
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dred  and  sixtj  acres,  and  the  other  forty  acres.    Stone  sold  tlio 
larger  tract  in  1875  to  one  Benmnghoff,  and  in  the  same  ye&r 
conveyed  the  smaller  to  the  appellee  Mary  C.  Bronaon.     "ITlie 
one  hundred  and  sixty  acre  tract  bordered  upon  a  highwBy,  1>ut 
the  forty  acre  tract  had  no  outlet.    The  appellant  is  a  renaote 
grantee  of  Benninghoff.    The  aruccessive  ownera  of  the  laiTgeir 
tract  have  recognized  the  right  of  the  appellee  to  a  way  over  tlie 
eaone  to  the  public  highway,  and  such  w«y  is  in  use  by   -the 
appellee,  but^  on  account  of  tiie  character  of  the  location  of  the 
said  way,  which  is  low  and  wet  for  a  large  part  of  the  yeai-, 
and  the  nature  of  the  soil,  which  is  soft^  the  appellee  cartnot 
pass  over  the  said  way  without  inconvenience  and  difiteulty. 
In  its  present  condition,  the  said  way  is  useless  to  the  appellee 
for  ingress  and  egress  to  and  from  her  land,  and  an  additioztal 
strip  four  feet  in  width,  running  the  whole  length  of  said  vray, 
is  required  to  render  said  way  passable  and  usefuL    The  ap- 
pellant refused  to  let  the  appellee  *^**  use  such  additional  strip, 
and  has  foi<bidden  her  to  enter  upon  the  same.    The  relief 
prayed  for  is  that  the  width  of  the  way  be  fixed  at  twenty  feet. 
The  case  stated  in  the  complaint  is  one  in  which  the  appellee 
mas  originally  entitled  to  a  way  of  necessity.     Stone  owned 
both  the  outer  and  larger  tract  bordering  on  the  highway,  and 
the  inner  and  smaller  one  which  had  no  outlet.    If  the  smaller 
tract  waa  first  sold,  the  right  of  acoess  to  the  highway  over  the 
lands  of  the  grantor  was  appurtenant  to  the  grant.    If  the 
larger  tract  was  first  sold,  then  a  way  of  necessity  was  im- 
pliedly reserved  by  the  grantor  for  the  benefit  of  the  forty  acre 
tract.    But  it  appears  from  the  complaint  that;  after  the  con* 
veyanoe  of  the  tm  tracts  by  Stone,  a  way,  sixteen  feet  in  width, 
was  granted  to  and  accepted  and  used  by  the  appellee,  and  that 
she  still  continues  to  use  it.    She  does  not  allege  that  she  has 
no  outlet  from  her  land  to  the  public  highway,  but  flays  that  the 
j^^j — ^which  we  must  presume  was  agreed  upon  between  the  ap- 
pellee and  the  appellant,  or  his  grantors — ^has  become  wet  and 
inconvenient,  and  therefore  useless.    Having  accepted  a  way  of 
a  certain  width,  and  over  a  particular  part  of  the  lands  owned 
by  the  party  holding  the  servient  estate,  the  appellee  has  no 
right  to  change  it^  but  must  be  confined  to  the  way  tiius  se- 
lected.   The  grounds  of  the  complaint  are  mere  matters  of  in- 
convenience.   That  the  way  onoe  selected  and  agreed  upon  is 
too  steep,  or  too  narrow,  or  too  wet,,  does  not  entitle  the  ap- 
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peHee  ia  demand  a  new  way,  Ofr  to  increafle  the  width,  or 
change  the  direciion  of  the  old  ozie.  The  right  of  way  from 
necessity  over  the  land  of  another  is  always  of  strict  necessity, 
and  nothing  short  of  this  will  create  the  right. 

It  ie  said  in  Bitchcy  t.  Welsh,  149  Ind.  214,  48  N,  E.  1031, 
that:  ''When  the  way  is  onoe  selected  it  cannot  be  dianged 
by  either  party  without  the  consent  of  the  other^:  Citing 
Nidiola  T.  Lnce,  24  Pick.  102,  36  Am.  Dec.  302;  Hohnes  v. 
Seely,  19  Wend.  507,  610;  Mwris  r.  Edgingfcon,  «*  3  Taunt. 
24;  Goddard'a  Law  of  Easements,  Bennett's  ed.,  361.  See,  also, 
2  Washburn  on  Beal  Property,  4ih  ed.,  306;  Washbnm  on  Ease* 
ments  and  Serritades^  4th  ed.,  258,  263. 

'The  grantee  is  bound  to  keep  the  way  in  repair,  and  is  not 
pennitted  to  go  extra  yiam  as  a  traveler  upon  a  public  high- 
v^y  is  allowed  to  do  when  the  way  is  impossible,  except,  it 
wems,  wlien  the  private  way  is  temporarily  or  accidentally  ob- 
fitrocted" :  Holmes  v.  Seely,  19  Wend.  607,  610. 

''Wheie  the  right  to  an  easement  is  granted  without  giving 
definite  location  and  description  to  it,  the  exercise  of  the  ease- 
loesot  ia  a  particular  coarse  or  manner,  with  the  ooneent  of 
both  parties,  renders  it  fixed  and  ceitain,  and  the  dominant 
owner  has  no  right  afterward  to  make  changes  affecting  its  loca- 
tion, extent,  or  diaracter'':  10  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  430,  and  cases  dted  in  note  3. 

The  situation  of  the  appellee  is  the  same  as  if  her  deed  from 
&e  owner  of  the  Berrient  tract  had  expressly  granted  and  de- 
scribed a  way  sixteen  feet  wide  from  her  forty  acre  lot  over 
the  one  hundred  and  sixty  acre  tract  to  the  highway,  along  the 
foute  f dlowed  by  the  way  she  now  ownsi  In  that  case  she  eer- 
^^tuily  ooold  not  have  compelled  the  appellant  to  give  her  a  new 
^&y,  or  to  inciease  the  width  of  the  old  one. 

As  it  appeaiB  from  the  complaint  that  the  appellee  can  get 
to  her  property  from  "Ihe  highway  over  a  way  already  bekmg- 
^g  to  ber,  and  as  that  way  must  have  been  selected  or  agreed 
^pon  by  her,  no  ground  is  shown  for  her  claim  to  an  additional 
"trip  as  a  way  of  necessity.  The  demurrer  to  the  complaint 
should  have  been  sustained.  The  other  errors  assigned  need 
IK*  be  considered. 

For  the  error  of  the  court  in  overruling  the  demurrer  to  the 
tooaplaint,  the  judgment  is  reversed,  with  directions  to  sustain 
the  demurrer,  and  for  further  proceedings  in  acoordanee  with 
^3^  opinion. 
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swan  ABB  OBLraATIOHa  OF  PABXXBS  TO  FBIFAXB  WAT&^ 

I.    Sigbts  and  OUigstiana  of  flw  Ownor  of  tbm  Fn. 

a.  Bigbt  to  Use  Way. 

b.  Bigbt  to  OlMtraet  Way. 

e.    Sigbt  to  MalTitalTi  Fence  or  Gate  AcrosB  Waj. 

d.  Sigbt  to  Maintain  Gates  at  Tenninaa 

e.  Ohligatlflna  of  Land  Ownar. 

XL    Sigbta  and  OMIgatliwa  of  Owner  of  Waj. 


1.    Change  of  I^ocation. 
b.    Bigirt  to  Deviate  fran  Way. 
e.    TTae  of  Way. 

d.  Biglit  to  Bxlend  Tlte  to  Other  Land. 

e.  Bight  and  Duty  to  Construct  and  Bepalr. 
f  .    Bigbt  to  Fence. 

I.    Blcpits  and  Ohligatians  of  the  Owner  of  the  Fee. 

a.  Bigbt  to  Use  Way^ — ^A  right  of  private  way,  no  matter  how 
quired,  carries  with  it  by  implication  only  sach  incidents  as  are  nec- 
essary to  its  reasonable  enjoyment.  Hence,  the  grant  of  a  ri^fat  of 
way,  which  is  not  ezclnsiye  in  its  terms,  and  which  can  be  reasonably 
enjoyed  without  being  exdnsive,  leaves  in  the  grantor  and  his  aasigna 
the  right  of  nser  in  common  with  the  grantee:  Bane  v.  Bean,  63 
Mich.  652,  30  K.  W.  373;  Campbell  v.  Knhlmann,  39  Mo.  App.  628; 
Wilson  y.  Wilson,  2  Yt.  68.  The  owner  of  the  land  has  the  right  to 
nse  the  way  for  any  purpose  whatever,  provided  he  does  not  interfere 
with  the  right  of  passage  resting  in  the  owner  of  the  easement: 
Chandler  v.  Goodridge,  23  Me.  78.  If  a  person  has  only  a  right  of 
way  over  the  land,  such  right  '  *  does  not  carry  with  it  a  right  to  the 
exclusive  possession  of  the  land.  The  owner  may  still  use  it  for  any 
purpose  which  does  not  materially  impair,  nor  unreasonably  interfere 
with,  its  use  as  a  way.  He  may  use  it  as  a  way  himself  or  permit 
others  to  so  use  it,''  and  may  remove  obstructions  placed  in  the  way 
by  the  holder  of  the  easement  to  prevent  such  use  without  being 
liable  therefor:  Morgan  v.  Boyes,  65  Me.  125.  The  owner  of  land 
over  which  another  has  a  right  of  way  may  use  it  in  any  manner  he 
sees  fit,  provided  he  does  not  unreasonaldy  interfere  with  the  latter 's 
reaaonable  use  in  passing  to  and  fro:  Orafton  v.  Moir,  ISO  N.  Y.  465, 
27  Am.  St.  Bep.  533,  29  N.  E.  974. 

b.  Bight  to  Obstruct  Way.— The  owner  of  a  fee  in  a  private 
way  cannot  close  it,  or  totally  obstruct  it  against  those  as  to  whom 
it  is  subjected  to  the  servitude:  Goss  v.  Calhane,  113  Mass.  423; 
Collins  V.  Buflfalo  Furnace  Co.,  73  App.  Div.  22,  76  N.  Y.  Supp.  420. 
Thus  if  a  passway  is  well  established,  has  been  used  for  a  long  time 
and  is  well  marked,  the  owner  of  the  land  subject  to  such  easment 

cannot  rebuild  his  fence  so  as  to  make  such  passway  straight,  if 

^^^^M^^^i^  ■  ■  — ■  — 

*BXPBREMCK8  TO  MOKOGRAPHIC  MOTBl. 

Um  of  private  wtvs:  88  Am.  Dec.  27^282. 

'Waya—Blthti  and  remediea  of  partiea  entitled  thereto:  100  Am.  Deo.  US-lia 
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SDch  action  will  eliange  iU  eoane,  and  totally  obttmet  the  old  way: 
CalTert  ▼.  Weddle,  19  Kj.  Law  Rep.  1883,  44  8.  W.  648.  While  thU 
is,  undoubtedly,  tme,  yet  a  person  haying  a  private  right  of  way 
not  specifically  defined  as  to  its  extent  or  use,  is  entitled  as  against 
ese  holding  nnder  the  grantor,  or  a  common  source  of  title,  to  such 
a  right  of  way  as  is  reasonably  necessary  and  convenient  for  the 
purposes  for  which  it  was  originally  created,  and  no  more.  He 
baa  no  right  to  impose  additional  burdens  upon  it,  and  the  owner  of 
the  fee  may  boild  over  it,  provided  he  does  not  thereby  interfere 
with  a  reasonable  use  of  it  by  the  owner  of  the  easement:  Sutton  v. 
Gron,  32  N.  J.  Eq.  213,  5  AtL  901;  Grafton  T.  Moir,  130  N.  Y.  465, 
27  Am.  St.  Bep.  533,  29  N.  £.  974;  Weed  t.  McKeg,  37  Misc.  Rep. 
105,  74  N.  Y.  6upp.  250.  But  an  action  may  be  maintained  for  any 
building  over,  or  obstruction  of  the  right  of  way,  which  renders  it 
inconvenienty  less  useful  and  makes  its  use  impracticable  to  an  ap- 
preciable extent:  Bichardson  v.  Pond,  15  Gray,  387.  A  grant  for  a 
right  of  way  over  a  lot  to  and  from  a  wood  lot,  at  all  times  when 
such  lot  is  not  sown  with  grain,  and  at  all  times  when  there  is 
sleighing  subjects  the  granted  land  to  merely  a  qualified  and  lim- 
ited, and  not  a  general,  right  of  way  at  all  times,  the  grantor  retain- 
ing the  ri^ht  to  cultivate  the  soil  within  the  limits  of  the  way  as 
theretofore  used,  and  does  not  give  to  the  grantee  the  right  to  enter 
when  the  way  is  sown  with  grain,  and  repair  it  with  any  desired 
material:  Wells  v.  Tolman,  156  N.  Y.  636,  51  N.  E.  271.  If  a 
grantor  retains  a  right  of  way  over  land,  the  grantee  has  a  right 
to  plow  and  sow  the  land,  if  such  use  does  not  materially  interfere 
with  the  grantor's  right  of  way:  Moffitt  v.  Lytle,  165  Pa.  St.  173, 
30  Atl  922;  and  to  the  same  effect,  McTavish  v.  Carroll,  7  Md.  352, 
61  Am.  Dec  353.  The  owner  of  land  over  which  another  has  a  right 
of  way  may  use  it,  or  partially  obstruct  it,  in  any  way  that  he  sees 
fit,  provided  he  does  not  thereby  unreasonably  interfere  with  the 
latter 's  reasonable  use  in  passing  along  the  right  of  way:  Bussell 
V.  Jackson,  2  Pick.  574;  Grafton  t.  Moir,  130  N.  Y.  465,  27  Am.  St. 
Bep.  533,  29  N.  E.  974. 

The  general  rules  of  law  which  govern  the  rights  and  obligations 
of  parties  to  a  private  way  apply  as  well  to  subterranean  rights  of 
way  as  to  those  upon  the  surface,  and  the  owner  of  coal  lands 
through  which  another  has  a  right  of  way  by  subterranean  entry  to 
reach  coal  mines  in  an  adjoining  tract,  may  lawfully  construct  an 
entry  crossing  such  right  of  way,  provided  this  can  be  done  without 
destroying  or  substantially  interfering  with  the  use  thereof:  Pom* 
eroy  V.  Salt  Co.,  37  Ohio  St.  520.  As  the  owner  of  the  land  subject 
to  the  right  of  way  has  a  right  to  use  the  way  in  any  manner  which 
does  not  obstruct  the  free  passage  of  the  owner  of  the  way,  he  also 
has  the  right  to  remove  any  obstruction  placed  in  such  right  of  way 
by  the  owner  thereof,  without  authority  of  law:  Quintard  v.  Bishop, 
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20  Conn.  3G6;  Morgan  v.  Boyes,  65  Me.  124;  DiekinBon  ▼.  WMting;  141 
MasB.  414,  6  N.  £.  92. 

e.  Bight  to  Maintain  Fenee  or  Gate  AcroBS  Way.— No  doty  is 
imposed  upon  the  owner  of  land  over  wliich  another  has  a  right  at 
way  to  do  any  positive  act;  aU  that  is  required  of  him  is  to  abetain. 
from  unlawfully  interfering  with  the  easement.  He  is  neither  re- 
quired to  erect  fences,  so  as  to  prevent  domestic  animals  belonging 
to  the  dominant  tenement,  and  passing  along  the  way,  from  trespaoa- 
ing  on  his  land,  nor  to  prepare  the  surface  of  the  way  for  safe 
traveL  These  duties  devolve  upon  the  owner  of  the  right  of  way: 
Brill  V.  Brill,  108  N.  Y.  511,  15  K.  E.  538.  In  the  absence  of  *  pro- 
vision in  the  grant  of  a  private  right  of  way,  that  it  shall  remain 
open  and  free  from  encumbrance,  it  is  a  general  rule  that  the  owner 
of  the  land  subject  to  right  of  way  may  maintain  a  gate  or  temporary 
fence  across  it,  if  it  is  necessary  to  the  use  and  enjoyment  of  his 
land,  and  does  not  unreasonably  interfere  with  the  use  of  the  way 
by  the  person  entitled  thereto,  and  the  latter  has  no  right  to  totally 
remove  such  gate  or  fence:  McTavish  v.  Carroll,  17  Md.  1;  Hartman  ▼. 
Fick,  167  Pa.  St.  18,  46  Am.  St.  Bep.  658,  81  Atl.  342;  l>yer  ▼. 
Walker,  99  Wis.  404,  75  N.  Y.  79.  The  owner  of  the  land  subjeet 
to  such  easement  has  all  the  rights  of  an  owner  therein,  subject  only 
•to  a  reasonable  use  of  the  easement.  Hence,  he  may  build  a  fenee 
across  such  way  if  he  offers  to  and  is  willing  to  take  it  down  every 
time  that  the  holder  of  the  easement  desires  to  pass  or  repass:  Me- 
Tavish  v.  Carroll,  7  Md.  352,  61  Am.  Dec.  853.  But  the  owner  of 
the  land  has  no  right  to  fence  the  way  in  such  manner  as  to  totally 
obstruct  it,  and  cut  off  and  interfere  with  the  right  of  passage  rest- 
ing in  the  holder  of  the  easement:  Moi&tt  v.  Lytle,  165  Pa.  St.  178, 
SO  Atl.  922.  I/ven  if  the  right  of  way  is  limited  to  a  particular  use, 
but  the  instrument  creating  it  provides  that  it  shall  be  kept  open 
and  free  from  encumbrances,  the  grantor  has  no  right  to  put  a  fence 
thereon  and  across  it,  or  in  any  manner  obstruct  it^  and  such  ob- 
struction may  be  lawfully  removed  by  the  owner  of  the  dominant 
estate:  Brownell  v.  Dyer,  5  Mason,  227,  Fed.  Cas.  No.  2038;  Mineral 
Springs  Mfg.  Co.  v.  McCarthy,  67  Conn.  279,  34  AtL  1043;  Patton 
V.  Western  Carolina  etc.  Co.,  101  N.  C.  408,  8  S.  B.  140. 

A  mere  grant  of  a  right  of  way  across  :the  grantor's  land  for 
travel  and  private  road  privileges  never  implies  that  it  shall  be  open 
and  free  from  gates  or  bars,  and  gates  or  bars  may  be  lawfully 
maintained  across  such  right  of  way  by  the  person  granting  sneh 
right  when  they  are  necessary  to  his  convenient  use  of  his  remaining 
land,  and  do  not  unduly  interfere  with  a  reasonable  and  proper  enjoy- 
ment of  the  way.  The  mere  fact  that  tbey  cause  inconvenience  and 
annoyance  is  no  ground  for  their  removal:  Boyd  v.  Bloom,  152  Ind.  15& 
62  N.  B.  751;  Houpes  v.  Alderson,  22  Iowa,  160;  Patent  t.  Iiewis, 
61  La.  Ann.  210,  25  South.  184;  Baker  v.  Frick,  45  Hd.  887,  24  Am. 
Bep.  506;  Bean  v.  Coleman,  44  N.  H.  539;  Stevens  y.  Allen,  29  K« 
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J.  L.  68;  Oannery  v.  Brooke,  73  Pa.  St.  80;  State  ▼.  Jefeoat,  11  Rich. 
«29;  Wbaley  ▼•  Jarrett,  ©9  Wis.  W3,  2  Afli.  St.  B«p.  764,  34  N.  W. 
W)  JobBBon  ▼.  Boraoifc,  77  Wis.  593,  20  Am.  St.  Bep.  146,  46  N.  W. 
fUS,  If  tho  rigli't  o£  'wmy  ariaes  from  preseription,  and  gates  have 
ilwajB  been.  iEiauA^&ixi.ed  acrofls  the  way,  the  owner  of  the  servient 
estate  has  &  rigli^  ^o  lukve  them  kept  up  and  maintained;  Fowle  v. 
Bigelow,  10  Masb.  37»;  Oarland  v.  Pnrber,  47  N.  H.  301* 

d.   Bi^t  to  TWiilTi*^^**  Oates  at  Terminii8.^In  the  absence  of  aa 

express  proirisioTi   <ot   an  open  way  in  a  grant  or  gift  of  a  private 

right  of  way,  tlie  o^vmer  of  the  fee  may  shnt  the  termini  thereof  by 

gates,  which,  the  graiirtee  must  open  and  close  when  he  uses  the  way« 

As  nothing  paasea    as    incident  to  a  grant  for  a  right  of  way  over 

the  land  of  anotlier,  except  what  is  necessary  for  its  reasonable  and 

proper  enjoyxnent,  tlie  grant  of  such  way  does  not  deprive  the  grantor 

of  the  right  to   erect   gates  at  the  termini  of  such  way  in  entering 

and  leaving  liis   land:    Prazier  v.  Myers,  132  Ind.  71,  31  N.  E.  536; 

Boyd  V.  Bloom,  152   Ind.  152,  52  N.  R  751;  Admonson  v.  Severson, 

37  Iowa,  602;   ^tfaxwell  ▼.  McAtee,  9  B.  Mon.  20,  48  Am.  Dec.  409; 

Short  V.'  I>evine,  I-IC  Mass.  119,  15  N.  E.  148;  Whaley  v.  Jarrett,  69 

Wis.  613    a  Am.   St.   Bep.  764,  34  N.  W.  727.    The  owner  of  the  fee 

may  maintain    a   gate  at  the  place  where  a  private  way  intersects 

the  public  road,   as  a  reasonable  and  legitimate  exercise  of  a  right 

whieh  resides  in  the  owner  of  the  servient  estate:  Tmax  v.  Qregory, 

196  IIL  83,  63  N.  E.  674;  Phillips  v.  Dressier,  122  Ind.  414,  17  Am. 

St.  Bep.  375,  24  N.  E.  226;  Johnson  v.  Borson,  77  Wis.  593,  20  Am. 

St.  Bep.  146,  4e  K.  W.  815.    In  Ames  v.  Shaw,  82  He.  379,  19  AtL 

856     it  -wsis  held  that  a  private  way,  whether  created  by  grant  or 

aAverse  nse,   might  properly  be  subjected  to  gates  or  bars  at  its 

termini  not   unreasonably  established,  and  that  the  nature  of  the 

casement   gained   determines  its  character,  and  not  the  particular 

msoiner  of  the  nse  that  created  the  right.    While  this  may  be  the 

better   mle,    it    seems  to   be   opposed   to  the  weight  of  anthority 

-which  maintains  that  a  right  of  way  by  prescription  is  eommensurate 

'mlth  and  measured  by  the  use,  and  that  the  owner  of  the  land  has  no 

right  to  do  anything  which  will  hinder  or  obstruct  such  use.    Hence 

%f.  sach  way  has  been  used  withont  gates  for  more  than  twenty  yean, 

the  owner  of  the  servient  estate  has  no  right  to  erect  gates  on  the 

*way  as  the  owner  of  the  easement  is  entitled  to  the  use  of  the  way 

nnobstnicted  by  gates:  Fankboner  v.  Corder,  127  Ind.  164,  26  N.  £. 

766;  Welch  v.  Wilcox,  101  Hass.  162,  100  Am.  Dec.  113;  Shivers  v. 

Shivers,  32  N.  J.  £q.  578.    If  the  owner  of  the  right  of  way  by  pur> 

ehase  has  fenced  it,  he  is  entitled  to  have  it  kept  open,  and  the 

owner  of  adjoining  lands  has  no  right  to  maintain  a  fence  and  gate 

across  the  way  where  it  enters  the  highway.    If,  in  the  grant  of  the 

right  of  way,  no  provision  is  made  for  the  maintenance  of  gates 

thereon,  the  grantor  is  not  required,  nor  ean  he  be  compelled,  to 

Am.  St.  Bep.,  VoL   96—21 
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maintain  a  gate  where  the  way  terminates  and  enters  the  publie 
road:  Howe  v.  Nally,  81  Md.  ^67,  32  AtL  198. 

e.    Obligation  of  Land  Owner.— Although,  as  we  have  shown,  the 
owner  of  the  land  is  entitled  to  make  any  reasonable  nse  of  a  right 
of  way  granted  by  him  which  is  not  inconsistent  with  its  use  for 
passage  by  the  grantee,  and  although  he  may  generally  maintain 
gates  thereon,  yet  the  owner  of  land  burdened  with  a  right  of  private 
way  is  bound  to  furnish  reasonable  facilities,  determined  by  the  cir- 
cumstances of  the  case,  for  its  enjoyment  of  the  one  entitled  to  the 
right:  Bakeman  t.  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  275.    Where 
one  party  has  a  right  of  way  through  the  land  of  another  to  a  public 
road,  the  latter  must  leave  it  open,  and  is  not  justified  in  closing  it 
by  the  fact  that  there  is  another  way  to  such  road:  Manbeck  v. 
Jones,  190  Pa.  St.  171,  42  Atl.  536.    If  a  way  is  moved  by  the 
acquiescence  of  all  the  interested  parties  for  the  benefit  of  the  land 
owner,  upon  whose  property  the  right  of  way  exists,  he  cannbt  close 
the  new  way,  nor  prevent  its  use  by  one  who  has  an  appurtenant 
right  to  the  use  of  the  old  way,  without  restoring  the  old  one:  Durkee 
▼.  Jones,  27  Colo.  159,  60  Pae.  618.    If  a  grantor  of  certain  lands  has 
another  way  to  his   remaining  lands,   or  another  mode   of  access 
thereto,  however  inconvenient,  he  cannot  claim  a  way  of  necessity 
by  implication  in  the  lands  granted,  although  he  may  have  been  in 
the  use  of  a  way  over  it  to  the  public  road  at  and  for  a  long  time 
before  the  conveyance,  and  of  which  the  grantee  had  notice  at  the 
time:  Meredith  v.  Frank,  56  Ohio,  St.  479,  47  N.  E.  656. 

If  a  right  of  way  is  reserved,  but  specifically  defined,  the  way 
need  be  only  of  such  width  as  is  reasonably  necessary  and  con- 
venient for  the  purpose  for  which  it  was  created  and  granted.  In 
such  case,  it  seems  that  the  land  owner  is  not  obliged  to  relinquish 
any  more  land  than  is  necessary  for  the  convenient  use  of  the  owner 
of  the  dominant  estate,  and  the  latter  has  no  right  to  insist  that  it 
shall  not  be  altered,  and  its  width  decreased,  unless  the  whole  is 
necessary  for  his  purposes:  Grafton  v,  Moir,  130  N,  Y.  465,  27  Anu 
St.  Bep.  533,  29  N.  E.  974,  On  the  other  hand,  it  appears  that  under 
grant  of  a  way  "as  now  laid  out"  the  owner  of  the  land  over  which 
the  way  passes  cannot  lessen  its  width  by  planting  posts  thereon: 
Welch  V.  Wilcox,  101  Mass.  162,  100  Am.  Dec.  113. 

n.  Bights  and  Obligations  of  Owner  of  Way. 
a.  Location.— If  one  has  a  right  to  an  easement  in  the  lands  of 
another,  for  a  private  way,  and  such  way  is  to  be  located  for 
the  first  time,  no  prior  use  thereof  having  been  made,  the  owner 
of  the  land  over  which  it  is  to  pass  has  the  right  to  choose  it,  pro- 
vided he  does  so  in  a  reasonable  manner,  but  if  the  owner  of  the 
land  fails  to  select  such  way  when  requested,  the  person  who  has 
the  right  thereto  may  select  a  suitable  route  for  it,  having  due  regard 
to  the  convenience  of  the  owner  of  the  servient  estate;  and,  whea 
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once  selected,  it  cannot  he  changed  by  cither  party  without  the  eon- 
tent  of  the  other:  Eitchey  ▼.  Welsh,  149  Ind.  214,  48  N.  B.  1081; 
Hohnes  v.  Seely,  19  Wend  507-510;  Capers  v.  Wilson,  8  MeCord,  170. 
If  a  right  of  way  is  decreed  over  the  lands  of  another,  it  is  not 
necessary  for  the  parties  to  expressly  designate  its  location,  bat  is 
nffieient  if  a  right  of  way  is  nsed  and  aeqniesced  in:  Dickinson  v. 
Crowell  (Iowa),  94  N.  W.  495.    The  owner  of  the  fee  in  locating  a 
private  right  of  way  gained  from  him  must  locate  it  in  sueh  place 
and  of  sneh  width  as  to  be  reasonably  suitable,  convenient,  and  suffi- 
cient for  the  necessary  purposes  for  which  the  right  of  passage  is 
granted:  Walker  ▼.  Worcester,  6  Gray,  54*;  Smith  ▼.  Wiggin,  52  N. 
H.  112;  Koberts  v,  WOcock,  8  Watts   ft  S.   464;  Walker  v.  Pierce, 
38  Vt  94. 

L    Ohani^e  of  Location. — When  a  private  right  of  way  has  been 
once  selected  and  located,  its  location  cannot  be  changed  by  either 
party;  neither  the  owner  of  the  land  nor  the  owner  of  the  easement, 
without  the  eonsent  of  the  other  party:  Bitchey  ▼.  Welsh,  149  Ind. 
214^  48  N.  £.  1031;  Manning  v.  Port  Beading  B.  B.  Co.,  54  N.  J. 
£q.  46,  33  AtL  802;  GaUoway  ▼.  Wilder,  26  Mich.  96.    If  a  right  of 
way  is  granted  without  any  designation  of  the  place,  it  becomes 
located  by  usage  for  a  length  of  time,  and,  after  being  so  located, 
it  cannot  afterward  be  changed  by  thfi  grantor  without  the  consent 
of  the  grantee:  Wynkoop  v.  Binger,  12  Johns.  222.    The  location  of 
a  private  way  determined  by  agreement,  usage,  or  acquiescence  can- 
not be  changed  by  one  party  without  the  consent  of  the  other:  Kur- 
mnller  v.  Krotz,  18  Iowa,  353.    The  location  of  a  way  by  necessity, 
whether  created  by  grant  or  by  prescription,  cannot  be  changed  by  the 
owner  of  the  servient  estate,  after  an  uninterrupted  enjoyment  of 
thirty-five  years  without  the  eonsent  of  the  owner  of  the  dominant 
««tate:  Hines  v.  Hamburger,  14  App.  Div.  (N.  Y.)    577,  43  N.  T. 
Siipp.  977.    The  grantee  of  a  right  of  way  has  no  right  to  change 
its  location  as  often  as  he  may  think  necessary  or  at  will:  Moorhead 
▼.  Snyder,  31  Pa.  St.  614.    The  location  of  a  way  by  prescription, 
which  runs  in  a  defined  course  to  a  certain  point,  is  no  more  subject 
to  change  by  a  parol  agreement,  or  by  acts  and  eonduct  than  if  it 
had  been  created  and  so  described  by  deed:  Nicholb  v.  Peek,  70  Conn. 
<39,  66  Am.  St.  Bep.  122,  39  Atl.  803.    The  location  of  a  right  of 
way  may  be  changed  if  the  right  to  make  such  change  is  reserved  in 
the  deed  creating  it,  and  the  new  location  is  convenient  to  the  one 
having  the  right  to  use  it:  Lyon  v.  Lea,  84  Me.  254,  24  AtL  844.    As 
the  grantee  of  an  established  way  has  no  right  to  change  its  location 
^thout  the  consent  of  the  grantor,  so  he  has  no  right  to  lengthen 
it  without  sneh  consent:  Kirkham  ▼.  Sharp,  1  Whart.  823,  2*j  Am. 
^«c.  57.    If  a  way  has  been  well  defined  by  use,  and  as  thus  used  is 
narrower  than  the  original  grant  and  survey,  but  as  used  is  wide 
enoagh  for  convenient  passing,  the  location  of  the  way  as  thus  de- 
fined cannot  be  changed  by  the  grantee  by  widening  it  to  the  ez- 
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tent  of  the  original  grant  and  survey:  Stockwell  v.  Fitzgerald,  70  Vt. 
4S8,  41  AtL  501.  Although  neither  the  grantor  nor  the  granteo 
has  any  right  bj  himself  to  change  the  location  of  a  private  way 
once  established,  yet  the  location  of  such  way  may  be  changed 
with  the  consent  of  both  parties,  and  if,  after  such  change,  the 
grantee  has  used  the  new  road  for  a  length  of  time,  his  acquiescence 
in  the  change  will  estop  him  from  again  claiming  the  old  right  of 
way,  and  such  will  constitute  a  dedication  of  the  new  way:  Lamed 
V.  liamed,  11  Met,  421;  Gage  v.  Pitts,  8  Allen,  527;  Wynkoop  ▼. 
Burger,  12  Johns.  222;  Lawton  v.  Tison,  12  Bich.  88.  In  such  case 
the  owner  of  the  easement  has  no  greater  rights  in  the  new  way 
than  he  had  in  the  old  one:  Atwater  v.  Bodfish,  11  Gray,  150.  If 
the  owner  of  land  across  which  another  has  a  right  of  way  by  pre- 
scription or  grant,  closes  the  way  for  his  own  convenience,  and  opens 
a  new  way  across  another  part  of  his  land,  for  the  use  of  the  person 
entitled  to  the  right,  and  the  latter  acquiesces  in  the  change  and 
uses  the  new  way  for  some  time,  the  owner  of  the  land  cannot  close 
the  new  way  without  restoring  the  old  one  to  its  former  condition; 
and,  if  he  does,  the  owner  of  the  easement  may  remove  the  obstme- 
tions  from  the  new  way:  Hamilton  v.  White,  5  N.  T.  9.  The  owner 
of  the  land  has  no  right,  without  the  consent  of  the  grantee,  of  a 
right  of  way  to  close  the  old  way,  although  he  lays  out  another  con- 
venient way  for  the  use  of  the  -grantee  of  the  right  to  the  same  high- 
way: Frazier  v.  Berry,  4  B.  I.  440.  One  entitled  to  pass  over  certain 
lands  to  reach  a  parcel  of  his  own  land,  is  not  obliged  to  surrender 
Buch  right  on  becoming  the  owner  of  other  realty  over  which  he  might 
pass  to  the  first-mentioned  land:  Zell  v.  Universalist  Society,  119 
Pa.  St.  390,  4  Am.  St.  Bep.  654,  13  Atl.  447. 

1>.  Bight  to  Deviate  from  Way.— While  the  owner  of  a  right  of 
way  may  do  whatever  is  reasonably  necessary  to  make  it  suitablo 
and  convenient  for  his  use,  he  is  not  entitled  to  use  another  way 
merely  because  the  entrance  to  his  established  way  has  become 
useless,  owing  to  a  lawful  change  in  the  grade  of  a  public  highway: 
Nichols  V.  Peek,  70  Conn.  439,  66  Am.  St.  Bep.  122,  39  AtL 
803.  And  the  grantee  of  a  private  way  which  has  become  impass- 
able, cannot,  without  becoming  a  trespasser,  go  upon  the  adjoining 
land,  and  thus  pass  around  the  obstruction.  It  is  his  duty  to  keep 
his  way  in  repair:  Boyce  v.  Brown,  7  Barb.  80;  Williams  v.  Safford,  7 
Barb.  309.  But  if  the  owner  of  land  which  is  subject  to  a  right  of 
way  obstructs  such  way,  the  person  entitled  to  use  it  may  enter 
upon,  and  go  over,  the  adjoining  lands  of  the  owner  of  the  fee,  doing 
no  unnecessary  damage  without  becoming  a  trespasser.  In  other 
words,  if  a  private  way  is  unlawfully  obstructed  by  the  owner  of  the 
adjoining  land,  the  general  rule  is,  that  a  person  entitled  to  use 
meh  way  may  pass  over  the  adjoining  land,  so  far  as  is  necessary  to 
avoid  the  obstructions,  taking  care  to  do  no  unnecessary  damage: 
Kant  y.  Judkins,  53  Me.  160,  87  Am.  Dec.  544;  Leonard  v.  Leonard, 
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2  Allei^  543;  Bass  r.  Edwards,  126  Mass.  445;  Jarstadt  ▼.  Smith,  51 
Wis.  96,  8  N.  W.  29;  Johnson  t.  Borson,  77  Wis.  593,  20  Am.  St.  Bep. 
146,  46  N.  W.  815.  An  impenable  obstmetion  of  a  private  way  of 
pnstiiplion,  placed  ia  it  by  the  land  owner,  may  justify  the  owner 
of  the  way  in  deviating'  from  it,  and  going  iprer  another  part  of  the 
land:  Haley  t.  Cblcord,  59  N.  H.  7,  47  Am.  Bep.  176.  If  the  way  is 
closed  by  the  land  owner,  and  is  not  limited  or  defined,  the  one  hav- 
isg  the  easement  may  pass  to  and  fro  in  the  manner  least  prejadieiai 
ta  the  owner  of  the  adjoining  land:  Fftmnm  ▼.  Flatt,  8  Pick.  339, 
19  Am.  Dee.  330.  The  only  jurisdiction  in  which  this  role  has  been 
denied  is  in  New  York,  where  it  was  held  that  though  the  way  is 
rendered  impassable  by  obstructions  placed  therein  by  the  owner  of 
the  adjoining  land,  the  owner  of  the  way  is  not  entitled  to  go  upon 
the  adjoining  land  in  order  to  pass  such  obstructions,  and  his  only 
remedy  is  to  reraore  the  obstructions  and  sue  for  damages:  Williams 
▼.  Bafford,  7  Barb.  309.  If  a  person  has  a  right  of  way  along  a 
river,  and  sneh  way  is  not  lindted  or  defined,  he  is  still  entitled  to 
pttB  on  the  land  adjacent  to  the  river,  though  the  original  line  of  the 
way  is  washed  away  by  the  encroachment  of  the  river:  Copers  ▼. 
Fripp,  Bice,  224.  If,  however,  a  person  has  the  right  to  pass  and 
i^Miss  upon  the  river  front  of  a  certain  described  lot,  and  the  whole 
of  sueh  lot  and  the  intervening  land  is  washed  away  by  the  en- 
eroachment  of  the  river,  the  easement  acquired  by  the  grantee  on 
the  river  front  is  appurtenant  to  the  lot,  and  not  to  the  remaining 
lend,  and  is  extinguished  by  the  destruction  of  the  lot:  Weis  v. 
Meyer,  55  Ark.  18,  17  6.  W.  339. 

C  Use  of  Way.— The  grantee  of  a  right  of  way  takes  it  subject 
to  an  restrictions  which  the  grantor  has  imposed,  and  can  use  it  for 
no  other  purpose  than  that  provided  in  the  grant:  French  v.  Marstin, 
^  N.  H.  440,  57  Am.  Dec  294.  Thus  if  a  right  of  way  is  given  to 
cross  the  land  of  another  for  certain  specified  purposes,  not  including 
the  ri^  to  cross  to  a  bam,  and  the  grantee  subsequently  builds  a 
^rn  on  his  land,  he  has  no  right  to  use  the  way,  as  means  of 
tteess  to  his  bam,  or  for  any  other  purpose  than  those  specified  in 
the  grant:  Valley  Falls  Co.  v.  Dolan,  9  B.  I.  489.  And  when  a  right 
of  way  is  established  by  prescription  or  inferred  from  user,  it  is 
limited  to  the  actual  user:  Shaughnessey  v.  Leary,  162  Mass.  108,  38 
N.  £.  197;  Brooks  v.  Curtis,  4  Lans.  283.  But  a  grant  of  a  right  of 
^vsy  for  all  purposes  is  not  restricted  to  one  purpose,  because  the 
owner  thereof  has  had  occasion,  for  a  long  time,  to  use  it  for  that 
purpose  only:  Holt  v.  Sargent,  15  Gray,  97.  And  if  a  right  of  way 
to  certain  land  exists  by  adverse  use  and  enjoyment  only,  proof 
that  it  has  been  used  for  a  variety  of  purposes,  covering  every  pur- 
pose required  by  the  dominant  estate  in  its  then  condition,  is  evi- 
dence from  which  may  be  inferred  a  right  to  use  the  way  for  all 
pvposee  which  may  be  reasonably  required  for  the  use  of  that  estate 
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while  in  Bnbstantiallj  the  same  eondition:  Parks  v.  Bishop,  120 
Mass.  9iO,  21  Am,  Bep.  519.  A  grant  of  a  right  of  way  without 
reserve  or  limit  as  to  its  use  may  be  used  for  any  purpose  to  which 
the  land  accommodated  by  the  way  may  naturally  and  reasonably 
be  devoted:  Abbott  v.  Butler,  59  N.  H.  317.  The  enjoyment  of  a 
right  of  way  of  necessity  is  ordinarily  limited  only  by  the  necessity 
for  its  use  in  connection  with  all  lawful  uses  of  the  land  to  whieh 
it  is  appurtenant,  and,  if  not  restricted  by  the  instrument  creating 
it,  its  use  cannot  be  restricted  to  the  use  made  of  the  land  at  the 
time  of  the  grant:  Whittier  v.  Winkley,  62  N.  H.  338.  A  grant  of 
a  way  from  a  road  over  a  certain  lot  to  the  bam  standing  on  the 
adjoining  lot,  being  a  dwelling-house  lot,  is  a  grant  a  right  of  way 
to  such  dwelling-house  lot,  for  such  purposes  as  a  way  to  the  bam 
appurtenant  to  the  dwelling-house  might  properly  be  used,  and  it  is 
not  lost  by  the  destruction  of  the  bam  standing  on  such  lot  at  the 
time  of  the  grant:  Bangs  v.  Parker,  71  Me.  458.  If  an  instrument 
creating  a  private  way  describes  it  as  a  "bridle  road,"  this  does 
not  confine  the  use  of  the  way  to  a  particular  class  or  animals,  or 
a  special  mode  of  use:  Flagg  v.  Flagg,  16  Gray,  175.  The  use  of  a 
private  way  must  be  confined  to  the  purpose  for  which  it  is  granted, 
and  can  be  used  for  no  other  purpose  either  by  the  grantee  or  hia 
licensee  without  liability  in  damages:  Louisville  etc.  By.  Go.  ▼. 
Malott,  135  Ind.  113,  34  N.  E.  709.  But  if  a  right  of  way  is  granted 
to  a  person  who  afterward  erects  tenement  houses  on  his  lands,  it 
has  been  held  that  the  use  of  the  way  by  his  tenants  is  permissible, 
as  it  imposes  no  additional  burden  on  the  lands  of  the  servient 
estate  by  the  increased  number  of  persons  using  the  passage  in  the 
same  manner:  Baldwin  v.  Boston  etc.  B.  B.,  181  Mass.  166,  63  N.  E. 
428w  It  has  also  been  held  that  the  owner  of  the  right  not  only  has 
the  right  to  use  it,  as  an  undisputed  way  of  passage  at  all  times 
over  the  grantor's  land,  but  also  such  rights  as  are  necessary  or 
incident  Xo  the  enjoyment  of  such  right  of  passage,  and  for  this 
purpose  he  may  exclude  strangers  from  its  use,  and  restrict  such  use 
of  it  by  the  grantor  as  is  inconsistent  with  his  enjoyment  of  such 
use  of  the  right  of  way:  Herman  v.  Roberts,  119  N.  Y.  37,  16  Am. 
St.  Bep.  800,  23  N.  £.  442.  The  grant  of  a  right  of  way  generally 
includes  only  the  right  to  pass  to  and  fro,  and  the  grantee  cannot  put 
the  way  to  any  use  inconsistent  with  the  purpose  for  which  it  was 
granted.  He  cannot  pile  lumber  on  the  sides  of  the  way  without 
being  liable  in  damages:  Kaler  v.  Beaman,  49  Me.  207.  Ajid  the 
dragging  of  timber  upon  the  land  adjoining  the  way  for  the  purpose 
of  turning  such  timber  around  is  a  misuser  of  the  right  of  way: 
Gomstock  V.  Van  Deusen,  5  Pick.  163.  The  owner  of  the  way  has  no 
right  to  the  ice  forming  thereon:  Julien  v.  Woodsmall,  82  Ind.  568. 
Nor  has  he  any  unlawful  right  to  pasture  it  or  to  use  it  as  a  place  for 
keeping  or  feeding  stock  or  farm  animals:  Truax  v.  Gregory,  196 
111.  83,  63  N.  E.  674.     The  owner  of  the  right  of  way  has  no  right 
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to  fenee  it  in  mch  manner  as  to  ent  off  the  grantor's  aeeeee  to  it, 
ud  to  his  other  property:  Moflit  t.  Lytle,  165  Pa.  St.  173,  80  AtL 
922.  And,  if  the  right  is  gained  by  preseription,  the  owner  of  the 
wiy  has  no  ri^t  to  eat  ditehee  for  its  improyement  without  the  eon- 
sent  of  the  owner  of  the  soil,  unless  he  has  aeqnired  sneh  rif^t  also 
by  preseriptiTe  use:  Capers  ▼.  ICKee,  1  Strob.  164.  If  the  main- 
tenanee  of  a  railing  along  the  right  of  way  is  reasonably  neeeesary 
to  its  use,  the  owner  of  the  way  may  erect  and  maintain  sneh  rail- 
ing: Chandler  ▼.  Goodridge,  23  Me.  78;  Baldwin  ▼.  Boston  ete.  B.  B., 
181  ICass.  166,  63  N.  E.  428.  It  most  be  erected  in  sneh  manner,  if 
poflsible,  SB  not  to  prevent  the  nse  of  the  way  in  a  reasonable 
iBsnner  by  the  ower  of  the  servient  estate:  Chandler  y.  Ooodridge, 
23  Me.  78.  An  owner  of  a  private  way  is  entitled  to  its  nnob- 
fltracted  use  for  its  full  width  and  to  remove  therefrom  anything 
in  the  way  of  an  obstmetion  which  materially  interferes  with  the 
use  by  him  for  the  purposes  for  which  it  was  created.  In  remov* 
ing  sneh  obetmctions  he  does  not  become  a  trespasser:  Patout  v. 
Lewis,  51  La.  Ann.  210,  25  South.  34;  Cayes  v.  De  Vito,  141  Mass. 
233,  4  K.  £.  828;  Freeman  v.  Sayre,  48  N.  J.  L.  37,  2  AtL  650. 

d.    Bight  to  Extend  Use  to  Other  Land. — ^A  right  of  way  over  the 
land  of  another  to  a  particular  piece  of  land  cannot  be  enlarged 
and  extended  to  other  adjoining  parcels  of  land.    In  other  words, 
a  grant  or  reservation  of  a  right  to  pass  upon  a  private  way  to 
one  lot  of  land  does  not  confer  the  right  to  pass  further  upon  the 
same  way  to  another  lot  of  land:  Farley  v.  Bryact,  32  Me.  475; 
Davenport  v.  Lamson,  21  Pick.  72;  Mendeli  v.  Delano,  7  Met.  176; 
Bexford  v.  Marquis,  7  Lans,  250;  French  v.  Marstin,  32  N.  H.  316; 
8pringer  t.  Mclntire,  9  W.  Ya.  196.    A  right  of  way  appurtenant 
tc  a  particular  lot  cannot  lawfully  be  used  as  a  mode  of  access 
to  another  lot  to    which  it  is  not  appurtenant:  Shroder  v.  Brenne- 
man,  23  Pa.  St.  348w    A  right  of  way  appurtenant  to  a  lot  cannot 
be  used  for  the  purposes  and  benefit  of  another  lot,  to  which  no 
aneh  right  is  attached,  even  though  such  other  lot  is  adjoining,  and 
within  the  same  inclosure  with  that  to  which  the  easement  belongs: 
Albert  v.  Thomas,  73  Md.  181,  20  AtL  912.    And  a  right  to  use  a 
way  from  a  common  to  a  boundary  line  of  a  particular  lot  will  not 
authorize  its  use  for  communication  with  an  adjacent  lot:  Bezford 
▼>  Marquis,  7  Lans.  250.  If  an  owner  of  land  conveys  in  one  deed  a 
part  thereof,  and  a  right  of  way  over  the  other  part  obviously  use- 
fnl  and  necessary  to  the  beneficial  enjoyment  of  the  land  granted, 
the  grantee  takes  such  right  of  way  as  appurtenant  to  the  land 
granted  only,  and  cannot,  by  reservation  in  a  subsequent  convey- 
ance of  such  land|  enlarge  such  right  of  way  or  extend  it  to  other 
lands  owned  by  him:  Beise  v.  Enos,  76  Wis.  634,  45  N.  W.  414.    It 
ii  a  general  rule  that  the  owner  of  a  right  of  way  cannot  use  it 
u  a  means  of  access  to  other  land  to  which  it  is  not  appurtenant: 
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Coleman's  Appeal,  62  Pa.  St.  252.    Hence,  if  a  grantee  reeerres  m 
right  of  way  as  appurtenant  to  the  land  granted  alone,  he  has  no 
right  to  extend  it  to  land  subsequently  acquired,  no  matter  whether 
the  latter  land  is  adjoining  or  is  a  distinct  tract:  Dexter  v.  Tree^ 
117  IlL  532-540,  6  N.  £>.  506;  Steams  v.  Mullen,  4  Gray,  151;  Greene 
v.  Canny,  137  Mass.  64;  Brightman  v.  Chapin,  15  B.  L  166,  1  AtL  412. 
A  grant  "of  liberty  to  pass  and  repass  over  my  land  where  it  ia 
necessary,'^  confers  a  right  of  way  to  and  from  those  landa  only 
which  the  grantee  owns  at  the  date  of  the  deed:  Smith  y.  Porter, 
10  Gray,  06.    A  grant  of  a  right  of  way  to  take  coal  from  certain 
land  cannot  be  extended  by  the  grantee  or  his  successor  in  title 
so  as  to  take  over  such  right  of  way  coal  from  an  adjoining  tract 
subsequently  acquired:  Webber  v.  Vogel,  159  Pa.  St.  235,  28  Atl 
226.    If  the  grantor  bound  land  conveyed  by  him  by  roads,  whether 
existing  or  to  be  made  over  land  retained  by  him,  he  conveys  to 
the  ptirchaser  as  incident  to  the  grant   a  right  to  use  such  roads 
when  they  adjoin  the  premises,  and,  if  necessary  out  to  the  com- 
mon highway,  but  such  right  cannot  be  extended  to  separate  and 
distinct  premises.    To  them  the  right  is  distinct  and  not  appurte- 
nant and   cannot  be  exercised  without  a  eeparate  grant:   Bade&a 
V.  Mead,  14  Barb.  328. 

e.  Bight  and  Duty  to  Construct  or  Bepalr.— The  grantor  of  a  pri- 
vate way  is  not  bound  by  implication  to  construct  or  keep  it  in 
repair:  Walker  v.  Pierce,  38  Vt.  95.  This  duty  devolves  upon  the 
grantee  or  owner  of  the  way,  and  he  must  keep  the  roadway  in 
repair:  Wynkoop  v.  Burger,  12  Johns.  222;  Holmes  v.  Seely,  19 
Wend.  507.  A  right  of  way,  whether  by  grant  or  prescription,  car- 
ries with  it  as  incident  thereto  the  right  and  duty  to  enter  and 
make  repairs  and  to  remove  all  obstacles  to  ita  enjoyment:  Mc- 
Millan V.  Cronin,  75  N.  Y.  474.  The  owner  of  the  right  of  way 
may  do  whatever  is  reasonably  necessary  to  make  the  way  suitable 
and  convenient  for  his  use.  Hence,  he  may  enter  upou  the  land 
and  construct  such  roadway  as  he  desires  and  keep  it  in  repair: 
Nichols  y.  Peck,  70  Conn.  439,  66  Am.  St.  Bep.  122,  39  AtL  803; 
Herman  v.  Boberts,  119  N.  Y.  37,  16  Am.  St.  Bep.  800,  23  N.  £. 
442.  The  grantee  of  right  of  way  is  authorized  to  enter  the  land 
and  properly  fit  the  way  for  travel,  as  a  private  roadway,  by  plow- 
ing, graveling  and  grading  it:  Hotchkias  v.  Young  (Or.),  71  Pae. 
824.  The  owner  of  the  right  of  way  may  disturb  the  soil  therein 
for  the  purpose  of  constructing  a  roadway  therein  or  keeping  it  in 
repair,  provided  that  in  so  doing  he  makes  no  material  change  in 
the  condition  of  the  way  nor  interferes  with  the  estates  of  others 
therein:  Brown  v.  Stone,  10  Gray,  61,  69  Am.  Dee.  303.  He  may 
dig  up  and  use  the  adjacent  soil  for  the  purpose  of  repairs  when- 
ever there  is  no  other  mode  of  making  them:  Thompson  v.  Uglow^ 
4  Or.  369.  The  grantee  of  a  road  or  way  of  a  specified. width,  with- 
out restrictions,  may  use  the  entire  width  of  the  way,  and  is  not 
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aoafioed  to  a  road  of  &  mtemmry  or  eoBTttuent  width  999n,  and 
•«h  gnatoa  is  mat  rwtxietod  to  the  swro  right  of  paango  OTor 
tlo  naftnial  aarfaee  of  tita  laai  withiit  tho  bonadariat  of  the  way, 
bat  can  eonstmet  orar  the  entire  width  a  road  raitable,  in  material, 
gnde^  eorfaee  and   other  re^Mcts,  for  the  conToaient  eajojment 
of  the  grant  aeeording  to  attendaat  etreonetaaees:  Boteh  t.  LiT- 
ingston,  91  Me.  4411,  44>  AtL  42&;  Brown  y.  Stone,  10  Qray,  61,  69 
Ahl  Dec  303.    Any  one  of  the  several  owners  of  such  a  right  of 
way  may,  at  his  own  expense,  fit  the  way  for  his  convenient  use,  but 
not  BO  as  to  materially  impede  any  other  owner  in  his  convenient 
use  of  the  way.    And  when  all  of  the  owners  of  an  easement  in 
sneh  a  way  have  eonatmeted  throng  the  middle  thereof  a  narrower 
road  of  an  agreed  grade,  mateiiala  and  surface,  without  stipulating 
that  saeh  road  shall  not  thereafter  be  widened,  a  subsequent  wid- 
ening of  the  road  by  a  single  easement  owner,  even  to  the  full 
width  of  the  way  with  the  same  grade,  materials^  etc.,  is,  in  the 
absence  of  qualifying  and  special  circumstances,  a  reasonable  exer- 
cise of  hifl  right:   Botch  v.  Livingston,  91  Me.  461,  40  AtL  426. 
''It  ia  well  settled  that  where  there  are  several  owners  in  common 
of  a  private  way  each  owner  may  make  xeasonable  repairs  which 
do  not  injuriously  affect  his  eo-owners,  but  he  cannot  make  any  al- 
teration of  the  couse  of  the  way,  or  any  change  in  ite  grade  or 
mrfaee  which  makes  the  way  less  convenient  and  useful  to  any 
appreciable  extent,  to  anyone  who  haa  an  equal  right  in  the  way." 
Thin  rale  appliee  as  well  to  the  owner  of  the  fee  in  the  land  as 
to  the  owners  of  the  right  of  way,  and  one  of  such  owners  cannot 
raise  the  grade  of  the  right  of  way  eo  as  to  make  its  use  more 
inconvenient  to  thb  owner  of  the  land  by  requiring  him  to  erect 
steps  in  order  to  reach  the  way:  Killioa  v.  Kelley,  120  Mass.  47-52. 

f.  Bl£pit  to  Fence.— Undoubtedly,  the  better  rule  is  that  the 
owner  of  the  way  has  no  right  to  inclose  such  way  with  fences. 
''The  owner  of  the  soil  has  all  the  rights  and  benefits  of  owner- 
ship consistent  with  such  easement.  Among  others  must  be  the 
rj|^t  to  have  his  lands  fenced  or  nnfenced  at  his  pleasure":  Brill 
T.  Brill,  108  N.  Y.  511-517,  15  N.  £.  538.  The  same  rule  is  expressed 
is  fiiser  ▼.  Quinlan,  82  Wis.  890,  33  Am.  St.  Bep.  55,  52  N.  W.  590, 
where  it  is  said:  "If  the  plaintiff  is  allowed  to  fence  in  his  right 
of.  way,  it  will  work,  it  is  manifest,  an  exclusion  of  the  defendant 
from  the  land  over  which  it  passes,  the  full  legal  title  to  which  still 
remains  in  him,  which  was  not  contemplated  by  the  language  used 
in  the  deed  reserving  the  right  of  way  or  by  the  deed  conveying  it 
to  the  plaintiff,  and  would  permit  the  plaintiff  to  exercise  rights 
and  avail  himself  of  metbods  of  use  and  enjoyment  of  the  defend- 
ant's estate  of  a  more  permanent  character  than  a  mere  right  of  way 
over  his  lands,  and  not  essentially  pertaining  to  or  resulting  from 
a  mera^  oasemeat  over  them'^  Siser  v.  Quinlan,  82  Wis.  390,  33  Am. 
Bt  Bep.  56,  52  N.  W.  690. 
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Is  the  ease  of  Harrer  ▼•  Cniie,  86  IGeh.  316,  48  K.  W.  582,  the 
eontrarj  role  is  laid  down,  and  it  ia  tiiere  ■aliitifiind  ttat  the  ligkta 
of  the  owner  of  the  eaaement  are  paraaujoat  te  the  erteat  of  thts 
grant  to  those  of  the  owner  of  the  woSl,  mad  ttat  the  aeva  gi 
of  a  right  of  prirate  wa/  girea  to  the  gramtee  the  light  te  f  < 
the  right  of  way,  when  this  ia  aeeeamj  aad  jarideiitai  te  the 
■onable  en jojmeat  of  road  piiTtlegeB  om  soeh  waj. 


IXDIAXAPOLIS  ABATTOIB  COMPANY  t.  TEMPEBLY. 

[159  Ind.  651,  64  K.  E.  906.] 

LANDIdOBD  AMD  TEHAHT— Uae  of  Ftaniaas  hj  LandkmL — 
If  a  landlord  oecupies  a  portion  of  the  leased  premises  l>im«Alf  he 
is  not  permitted  to  use  such  part  in  saeh  manner  as  to  injure  his 

tenant,     (p.  332.) 

LANDIdOBD  AKD  TEHAHT— Llahilttj  of  Landlosd  for  Kat- 
nral  Gas  Exploston. — A  landlord  who  oecapies  a  portion  of  a  build- 
ing and  pipes  it  for  natoral  gas  for  his  sole  benefit,  and  not  for  the 
use  of  his  tenant  oeeupying  other  portions  of  the  same  building,  ia 
bound  to  nse  ordinary  care  to  prevent  the  eseape  of  gas,  and  know- 
ing of  the  eseape  of  gas  throngh  defective  pipes,  he  is  liable  to  the 
tenant  who  is  without  fault  for  any  injury  resulting  to  him  there- 
from,    (p.  332.) 

IiANBLOSD  AKD  TENANT— IJabillty  of  Landloid  for  Gas 
Explosion — Pleading. — If  a  tenant  oeeupying  part  of  a  building  is 
injured  by  an  explosion  of  natural  gas  eseaping  from  defective 
)>ipe8  placed  in  the  building  by  the  landlord  for  his  sole  use  and 
benefit,  and  not  for  the  use  of  the  tenant,  the  doctrine  of  assumed 
^  risks  does  not  apply,  and  it  is  sufficient  for  the  tenant  to  allege 
'that  the  injury  occurred  to  him  without  his  contributory  fault  or 
negligence,     (p.  333.) 

TBIAIi— Answer  to  Interrogatories  by  the  jury  that  there  is 
no  evidence  of  the  facts  so  expected  to  be  proved,  is  equivalent  to 
fi  finding  against  the  party  propounding  such  interrogatories,  (p. 
334.) 

XANDLOBD  AND  TENANT— LiabiUty  of  Landlord  for  Qtm 
Explosion.— If  a  landlord  rents  a  room  in  which  he  has  gas  pipes 
placed  for  his  sole  benefit  and  use  in  another  part  of  the  buildhig 
occupied  by  himself,  and  has  notice  that  gas  is  escaping  from  such 
pipes,  his  duty  to  prevent  the  escape  of  gas  does  not  depend  upon 
his  superior  knowledge,  or  means  of  knowledge,  as  to  the  condition 
of  things  in  the  tenant's  room.  Under  such  circumstances  it  is  the 
duty  of  the  Ifindlord  to  take  such  measures  to  prevent  injury  to  his 
tenant  as  a  person  of  ordinary  prudence,  dealing  with  an  agent  as 
dangerous  as  gas,  would  adopt,     (p.  336.) 

W.  H.  H.  MiUer,  J.  B.  Elam,  J.  W.  Fesler  and  S.  D.  MiUer, 

for  the  appellant. 

W.  N.  Harding,  A,  B.  Hovey  and  C.  S.  Wilteie,  for  the  ap- 
pellee. 
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DOWUNO^  C.  J.  Tbe  appellant,  which  was  the  defend- 
ant below,  was  the  owner  of  certain  grounds  and  stmctures 
in  the  sobnrbs  of  the  city  of  Indianapolis,  one  of  which  build- 
ingB  was  used  for  the  purposes  of  cold  storage.  It  was  divided 
into  rooms  or  compartments,  which  were  rented  to  divers  per- 
sons for  the  storage  and  preservation  of  meats  and  other  arti- 
cles by  the  use  of  cold  air.  The  several  buildinp  on  the  grounds 
were  detached  from  each  other,  and  separated  by  considerable 
spaces;  one  of  ihem,  quite  remote  from  that  used  for  cold  stor- 
age being  occupied  by  appellant  as  its  office.  Ttke  appellant 
caused  gas-pipes  to  be  run  up  the  side  of  the  cold  storage  build- 
ingy  and  through  the  lofts  of  the  compartments  rented  to  the 
tenants  of  these  rooms,  to  its  office,  for  the  exclusive  use  of  such 
oflSce.  The  ap}>eUee  rented  and  occupied  one  of  the  rooms  in 
&e  cold  storage  building  for  the  storage  of  fresh  meats.  On 
February  13,  1895,  the  room  so  used  by  the  appellee  had,  with- 
out •^^  his  knowledge,  become  filled  with  natural  gas  which 
escaped  from  the  said  pipes  at  some  point  on  the  said  premises. 
The  appellee,  on  entering  the  room  on  the  morning  of  that  day, 
and  while  it  was  yet  dark,  struck  a  match  to  light  a  candle.  A 
violent  explosion  from  the  ignition  of  the  gas  instantaneously 
took  place,  and  the  appellee  was  severely  injured  thereby.  He 
brought  suit  to  recover  damages  for  the  injuries  alleged  to 
bave  been  sustained,  charging  in  his  complaint  that  the  acci- 
dent was  occasioned  by  the  negligence  of  the  appellant  in  so  con- 
structing and  maintsdning  the  gas-pipes  that  gas  leaked  from 
them  and  escaped  into  the  room  rented  by  him.  He  alleged 
that  the  appellant  had  notice  of  the  defective  condition  of  the 
6&id  gas-pipes,  but  that  he  had  not,  and  that  the  accident  and 
injury  occurred  vdthout  fault  on  his  part  The  answer  of  the 
appellant  was  a  deniaL  Hie  case  was  tried  by  a  jury,  which 
^^Citumed  a  general  verdict  for  the  appellee,  with  answers  to  a 
S^eat  number  of  questions  of  fact  The  court  overruled  the 
motions  of  the  appellant  for  judgment  in  its  favor  on  the  an- 
swers to  the  questions  of  fact  and  for  a  new  triaL  Judgment 
vss  rendered  on  the  verdict  and  the  abattoir  company  appealed. 

We  are  asked  to  reverse  the  judgment  because  of  the  sup- 
posed errors  of  the  trial  court  in  its  rulinp  on  the  demurrer 
to  the  complaint,  and  on  the  motions  for  judgment  and  for  a 
new  trial 

The  first  objection  taken  to  the  complaint  is  that  it  does 
not  appear  that  the  appellant^  as  landlord,  violated  any  duty 
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which  it  owed    to  the  appellee  as  its  tenant.    While  it  is  true 
that  in  this  state  a  landlord  cannot  be  compelled  to  make  Tepairs 
in  the  absence  of  an  agreement  to  do  so,  and  is  not  responsible 
for  injuries  resulting  from  such  failure  to  repair,  yet  it    is 
equally  well  settled  that  where  he  occupies  a  portion  of  the 
premises  himself  he  is  not  permitted  to  use  such  parts  in  such 
manner  as  to  injure  his  tenant.    In  the  present  case  it  is  alleged 
that  the  appellant  piped  the  ^***  premises  for  its  own  benefit 
solely,  and  not  for  the  convenience  or  use  of  the  appellee.     It 
is  perfectly  clear  that  in  so  doing  and  in  maintaining  the  gas- 
pipes  it  was  bound  to  use  ordinary  care  to  prevent  the  escape 
of  gas  from  them,  and  consequent  injury  to  the  appellee.    It  is 
averred  that  the  gas-pipes  laid  down  and  maintained  by  the  ap- 
pellant for  its  own  use  were  defective  and  leaking,  and  that  this 
fact  was  known  to  the  appellant.    The  appellant  must  be  pre- 
sumed to  have  known  the  dangerous  qualities  of  escaping  natural 
gas,  and  if,  with  the  knowledge  that  it  was  escaping,  it  permitted 
such  leakage  to  continue  until  an  explosion  took  place,  the  in- 
jured tenant  being  without  fault,  the  landlord  would  be  liable : 
Peil  V.  Eeinhart,  127  JJ".  Y.  381,  27  N.  E.  1077,  Coupe  t. 
Piatt,  172  Mass.  468,  52  N.  E.  626,  70  Am.  St  Eep.  293. 

The  appellant  owed  to  the  appellee  the  duty  to  use  ordinary 
or  reasonable  care  to  prevent  the  escape  of  gas  from  its  pipes  in 
such  quantities  as  to  become  dangerous  to  life  or  property: 
Kimmell  v.  Burfeind,  2  Daly  (N.  Y.),  166;  Mississinewa  etc. 
Co.  V.  Patton,  129  Ind.  472,'  28  N.  E.  1113,  28  Am.  St  Rep. 
203  and  note ;  Consumers  Gas  etc.  Co.  v.  Perrego,  144  Ind.  350, 
43  K  E.  306;  Eichmond  Gas  Co.  v.  Baker,  146  Ind.  600,  45 
N.  E.  1049 ;  Citron  v.  Bayley,  36  App..  Div.  130,  65  N,  Y.  Supp. 
382 ;  Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113,  33  AtL  423 ; 
Hunt  V.  Lowell  Gas  Light  Co.,  3  AUen  418;  Kibele  v.  City  of 
Philadelphia,  105  Pa.  St.  41 ;  Parry  v.  Smith,  L.  B.  4  C.  P. 
Div.  325,  41  L.  T.,  N.  S.,  93;  Koelsch  v.  Philadelphia  Co.,  152 
Pa.  St.  355,  34  Am.  St.  Eep.  653.  25  AtL  622, 

If  it  was  necessary  to  aver  want  of  knowledge  of  the  e8cax>e 
of  the  gas  on  the  part  of  the  tenant,  we  tfiink  the  allegation  on 
that  subject  was  sufficient.  The  averment  was  **that  appellee, 
on  the  day  of  his  injury,  without  negligence,  and  not  Imowing 
tbat  said  gas  had  escaped  and  filled  his  room,  and  not  knowing 
the  danprcr  of  so  doine,  entered  ^*  the  room  in  which  said  gs» 
was  confined,''  etc.  We  are  of  the  opinion  that  in  cases  of  this 
character  the  doctrine  of  assumed  risk  does  not  apply,  and  that 
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it  is  sufficient  to  allege  that  the  injury  occurred  without  con- 
tribatoiy  fault  on  the  part  of  the  appellee.  Besides,  nothing 
in  the  complaint  shows  that  the  appellee  knew  that  the  pipes 
were  defective,  or  that  any  gaa  had  escaped  from  them,  and  we 
camot  presume,  from  anything  we  find  in  the  complaint,  that 
he  had  such  knowledge.  The  complaint  was  sufficient^  and  the 
demurrer  to  it  was  properly  orerruled. 

In  the  diflcoflsion  of  the  motion  for  judgment  for  the  appel- 
lant upon  the  answers  to  the  interrogatories,  we  have  been  re- 
ferred by  counsel  to  no  answer  which  necessarily  overthrows  the 
^eral  verdict    If  it  appeared   from  an  answer  that  at  the 
time  of  the  explosion  the  appellee  was  not  the  tenant  of  the 
appellant,  or  that  the  appellant  maintained  no  gas-pipes  upon 
its  premises,  or  that  no  leak  existed  in  its  pipes,  or  that  the 
appellee,  when  he  struck   the  light,  knew  tiiat  the  room  con- 
tained  gas  to  a  dangerous  extent,  or  that  the  appellee  was  not 
injured  by  the  explosion,  such  an  answer  would  have  been  ir- 
reconcilable  with  the  general   verdict   upon  any  theory,  and 
would  have  overthrown   it.    But  this  is  not  character  of  the 
answers  upon  which  we  are  asked  to  reverse  the  judgment  of 
the  trial  court.    The  plugging  of  a  disused  tin  spout  or  pipe 
through  which  another  tenant  thought  that  escaping  gas  from 
outside  the  cold  storage  building  or  some  other  unpleasant  odor 
found  its  way  into  the  room  occupied  by  him,  is  relatively  of  no 
importance  in  this  case.    A  plug  in  that  pipe  did  not  stop  any 
^  in  the  gas-pipes,  and  it  was  not  the  exercise  of  ordinary 
<^are  to  attempt  to  shut  off  the  escaping  gas  by  that  expedient 
We  set  out  a  few  of  the  iaterrogatories  relied  upon  by  ap- 
pellant, with  the  answers  to  the  same:  '^17.  Did  said  Bryan 
[another  tenant  of  the  cold  storage  building,  occupying  the 
compartment  next  to  that  held  by  the  appellee]  ask  ^^  for  a 
workman  to  stop  a  pipe  in  his  room  through  which  said  Bryan 
helieTed  gas  m^^  be  ooming  into  his  room?    A.  Asked  Mr. 
Alerdiee  [the  president  of  the  appellant]  to  have  leak  stopped.'^ 
^20.  Bid  the  abattoir  company  send  one  George   Wonders  to 
do  Buch  work  as  said  Bryan  wanted  done,  in  response  to  his  re- 
vest?   A.  Yes.'^    ^'29.  After  said  plugging,  did  the  officers  of 
^e  abattoir  company  believe  that  their  was  no  further  danger 
^^om  gaa?    A.  No  eridence.    30.  Did  said  officers  have  good 
'cason  so  to  believe?   A.  No  evidence.'^    ^'46.  Did  any  officer  of 
^  abattoir  company  have  any  means  of  knowing  that  there 
tag  gas  in  the  particular  room  where  plaintiff  kept  his  meat 
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on  the  morning  of  the  accident  to  plaintiff?  A.  No  evidence/' 
•'SI.  Did  the  oflBcers  of  the  abattoir  company  go  about  the  out- 
side of  its  building  and  examine  by  the  sense  of  smell  to  find 
cecaping  gas?  A.  Yes.  62.  Upon  such  examination,  was  any 
place  discovered  near  the  buildings  where  escaping  gas  could  be 
amelled?    A.  No  evidence.** 

These  answers,  so  far  from  supporting  the  propositon  tliat 
judgment  should  have  been  rendered  for  the  apellant,  strongly 
tend  to  sustain  the  general   verdict    They  show   that  a  short 
time  before  the  accident  the  appellant  had  notice  that  gas  was 
escaping  in  the  vicinity  of  the  warehouse  and  that  the  president 
of  the  company  was  notified  to  have  "the  leak  stopped.**     They 
show  what  steps  were  taken  by  the  appellant   to  protect  its 
tenants  from  the  dangers  of  escaping  gas.    The  jury  may  have 
thought,  and  doubtless  did  beUeve,  that  these  measures,  both  of 
investigation  and  prevention,  were  crude  and  grossly  inadequate 
in  view  of  the  possible  dangers  involved.    Interrogatories  num- 
bered twenty-nine  and   thirty  were  intended   to  elicit  answers 
f avoi-able  to  the  appellant    The  response  of  the  jury  that  there 
was  "no  evidence"  of  the  facts  so  expected  to  be  proved  was  ui 
each  instance  equivalent  to  a  finding  against  the  appellant 

•^'^  If,  in  answer  to  the  forty-sixth  interrogatory,  the  jury 
had  said  that  "no  officer  of  the  abattoir  company  had  any 
means  of  knowing  that  there  was  gas  in  the  particular  room 
where  plaintiff  kept  his  meat  on  the  morning  of  the  accident,*' 
we  do  not  perceive  how  that  answer  would  have  aided  the  appel- 
lant Its  liability  did  not  depend  on  notice  of  the  fact  that  on 
the  morning  of  the  accident  gas  had  accumulated  in  that  room, 
but  upon  its  previous  knowledge  that  an  insidious  and  deadly 
fluid  had  escaped  at  some  point,  probably  upon  its  premises; 
that  it  was  flowing  in  greater  or  smaller  quantities  by  day  and 
by  night;  that  it  was  liable  to  penetrate  any  room  in  the  build- 
ing, and  accumulate  there  when  the  room  was  tightly  closed, 
and  to  ignite  and  explode  with  terrific  force  upon  contact  with 
the  flame  of  a  match  or  candle. 

"38.  Was  there  gas  in  plaintiff's  room  when  he  opened  the 
door  on  the  morning  of  the  accident  in  such  quantities  as  to 
explode  when  fire  came  in  contact  with  it?  A.  Yes.  But  the 
door  was  opened  by  Thome.  39.  Could  such  gas  have  been 
readily  smelled  when  the  door  was  opened  by  anyone  giving 
attention  to  his  surroundings  ?  A.  Yes.''  These  answers  prove 
no  fact  inconsistent  with  the  general  verdict     They  establish 
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the  diarge  of  the  complaint  that  the  room  rented  by  the  appel- 
lant to  the  appellee  had  become  filled  with  gas,  and  that  it  waa 
leady  to  explode  upon  contact  with  fire.  They  state  that  when 
the  door  of  the  room  was  opened  by  anyone  giving  attention  to 
his  BUTTonndingB^  gas  conld  readily  have  been  smelled.  But 
they  disclose^  also^  that  the  door  waa  opened,  not  by  the  ap* 
pellee,  but  by  a  man  named  Thome.  Just  what  waa  meant  by 
^giTing  attention  to  his  surroundings'*  is  not  evident  It  would 
fceem  to  indicate  something  more  than  the  ordinary  care  which 
a  tenant  is  required  to  take  in  entering  a  room  rented  to  him. 
The  tenant  was  not  obliged  to  make  tests  for  the  presence  of 
gas  or  anything  else.  He  had  the  right  to  presume  that  his 
•*  room  wa»  free  from  noxious  substances,  and  to  enter  it 
freely.  His  attention  might  have  been  fixed  upon  his  business ; 
his  sense  of  smell,  or  ability  to  investigate  odors,  may  have  been 
obtuse.  But,  if  any  conclusion  favorable  to  the  appellant  could 
have  been  drawn  from  these  answers,  their  effect  was  com- 
pletely neutralized  by  the  answer  to  the  forty-fourth  interro- 
gatory, which  seems  to  be  directly  contradictory  of  the  answer 
to  No.  39.  The  former  was  as  follows :  '^44.  At  the  time  the 
plaintiff  lighted  the  match,  could  he  have  smelled  gas  if  he  had 
been  giving  attention  to  his  surroundings?  A.  No.'*  Even  if 
the  answer  to  the  thirty-ninth  interrogatory  had  been  of  con- 
trolling effect  if  standing  alone,  its  inconsistency  with  the  forty- 
fourth  would  have  left  the  verdict  unaffected:  Dickey  v.  Shirk, 
128  Ind.  278,  27  N.  E.  733 ;  HeltonviUe  Mfg.  Co.  v.  Fields,  138 
Ind.  68,  36  N.  E.  529;  Ohio  etc.  R.  Co.  v.  Heaton,  137  Ind.  1, 
35  N.  E.  687. 

All  of  the  answers  to  the  questions  of  fact  submitted  to  the 
jury  are  easily  reconciled  with  the  general  verdict  without  the 
aid  of  the  evidence  admissible  under  the  issues  which  may  be 
presumed  to  have  been  presented  to  the  jury :  Louisville  etc  By. 
Co.  y.  Creek,  130  Ind.  139,  29  N.  E.  481;  Rogers  v.  Leyden, 
127  Ind.  50,  26  N.  E.  210;  British-American  etc.  Co.  v.  Wilson, 
132  Ind.  278,  31  N.  E.  938. 

The  motion  for  a  new  trial  presents  but  two  questions :  1. 
That  of  the  sufficiency  of  the  evidence  to  sustain  the  verdict; 
and  2.  That  of  the  correctness  of  the  instructions  referred  to  in 
the  motion.  A  very  careful  reading  of  the  record  satisfies  us 
that  there  was  not  a  total  failure  of  proof  upon  any  issue  in  the 
cause.  The  knowledge  of  the  appellant  of  the  escape  of  gas, 
the  sufficiency  of  the  means  adopted  to  discover  and  stop  it  to 
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relieve  the  appellant  of  the  charge  of  negligence,  the  knowledge 
or  ignorance  of  the  appellee  of  the  perils  of  the  situation  wheal 
he  entered  his  room— all  of  these  were  matters  of  fact  upon 
which  there  was  more  or  less  evidence  hefore  the  jury.  This 
being  the  state  of  the  record,  the  verdict  must  stand. 

®*^  Neither  the  third  instruction  nor  the  seventh  was  errone- 
ous because  of  its  omission  of  the  statement  that  the  appellee 
could  not  recover  unless  he  proved  that  he  did  not  voluntarily 
assume  the  risk  arising  from  the  escape  of  the  gas.  The  ques- 
tion of  assumption  of  risk  was  not  involved. 

The  eighth  instruction  requested  by  the  appellant  contained 
these  words :  'TJnless  the  defendant  had  some  superior  knowl- 
edge, or  means  of  knowledge,  not  possessed  by  the  plain- 
tiff as  to  the  condition  of  things  in  his  room,  it  was 
under  no  duty  to  make  any  changes  with  respect  to  gas 
about  its  premises/'  The  duty  of  the  appellant  did  not 
depend  upon  its  superior  knowledge,  or  means  of  knowl- 
edge, as  to  the  condition  of  things  in  appellee's  roonL  If  it 
had  notice  that  gas  was  escaping  from  its  pipes  on  its  premisefl 
in  the  vicinity  of  the  building  used  for  cold  storage,  in  which 
appellee  had  a  rented  room,  and  could  foresee  that  it  was  likely 
to  enter  that  building  and  appellee's  room,  its  duty  to  its 
tenant  required  that  it  should  find  the  leak  and  stop  it,  or 
cause  the  gas  to  be  shut  off  until  the  leak  could  be  found,  or  to 
take  such  other  precautions  to  prevent  injury  to  its  tenant  as 
a  person  of  ordinary  prudence,  dealing  with  so  dangerous  an 
agent  as  natural  gas,  would  adopt. 

The  modifications  of  instructions  numbered  twelve  and  thir^ 
teen  by  the  court  were  reasonable  and  proper.  Without  such 
corrections,  these  instructions  misstated  the  law,  and  did  not 
fairly  present  the  issues  to  which  the  law  so  stated  was  intended 
to  apply.  We  find  no  error  in  the  action  of  the  oourt  in  refus- 
ing to  give  these  instructions  as  presented,  or  in  modifying 
them  as  it  did. 

There  is  no  error  in  the  record.    Judgment  affirmed. 

Gas,— Higher  Degrees  of  Care  and  vigilance  are  required  in  dealin|r 
with  a  dangerous  agency,  such  as  gas,  than  in  the  ordinary  affairs 
of  life  or  business;  and,  while  no  absolute  standard  of  duty  in  deal- 
ing with  such  agencies  can  be  prescribed,  every  reasonable  pre- 
caution suggested  by  experience  and  the  known  dangers  of  the  sub- 
ject must  be  taken:  Heh  v.  Consolidated  Gas  Co.,  201  Pa  St  443, 
60  AtL  994,  88  Am.  St.  Bep.  819,  and  cases  cited  in  the  cross- 
reference  note  thereto.    As  to  the  liabiUty  of  a  gas  company  to  a 
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ludloM  when  liis  ten&nt  earelesslj  ifmitefl  gas  thnt  has  esraped 
from  a  service  pipe,  see  Oeel  ▼.  Charleston  Natural  Gas  Co.,  51 
W.  YiL  129,  90   Am.   St.  Bep.  772,  41  8.  E.  174. 

Tk  LiaUliiy  of  o  Ijandlord  letting  premises  in  a  defective  and 
dan/^nms  condition,  is  discussed  in  the  monographic  note  to  Will* 
«ox  T.  Hineo,  66  Am.  St.  Rep.  785-789.  That  a  landlord  may  be  lia- 
ble to  hia  tenant   for  injuries  suffered  from  defective  or  dangerous 

premises,  see   S&milton  t.  Feary,  8  Ind.  App.  615,  52  Am.  St.  Rep. 

«5,  35  N.  E.    48;    Conpe  t.  Piatt,  172  Mass.  458,  70  Am.  St.  Rep. 

293,  52  N.  S.   526.      The  liability  to  third  perftons  of  lessors  of  prop- 

flrtj  is  diaenssed.  in  the  monographic  note  to  QriiBB  ▼.  Jackson  Light 

eto.  Co.,  92  Anu  St.  Bep.  499^59. 
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MILLER  V.  MALONE. 

[109  Ky.  133,  58  S.  W.  708.] 

DEVISE— When  to  be  Begarded  as  of  tbe  Proceeds  of  fbe 
Land  and  Not  of  the  Land  Itself. — A  devise  of  land  to  an  executor 
to  be  sold  and  the  proceeds  to  be  divided  among  specified  bene 
ficiaries  is  not  a  devise  of  the  land,  but  of  the  proceeds  only,  (p* 
540.) 

LEaAOT  OB  DEVISIE— Ademption  of.— If  lands  are  devised 
to  an  executor,,  with  a  direction  that  he  sell  and  divide  the  profits 
among  certain  legatees,  and  the  lands  are  sold  by  the  testator  in 
his  lifetime  this  does  not  operate  as  an  ademption  of  the  legacies, 
where,  after  such  death,  there  is  no  difficulty  in  identifying  the 
proceeds  of  the  property  or  some  part  thereof,     (p.  541.) 

J.  C.  Foree  and  Beard  &  Marshall,  for  the  appellants. 

Willis  &  Willis,  for  the  appellees. 

i»*  PAYNTER,  J.  Ann  Miller,  a  maiden  lady,  died  testate 
in  Shelby  county,  Kentucky,  possessed  of  a  large  estate.  The  im- 
portant question  presented  on  this  appeal  is  as  to  the  proper 
interpretation  of  items  25  and  31  of  her  will.  Item  26  reads: 
*'I  give  and  devise  my  house  and  lot  in  Shelbyville,  Kentucky, 
in  which  C.  E.  PuUenwider  now  resides,  to  my  executor,  ***  in 
trust  to  sell  same  and  divide  the  proceeds  of  such  sale  among 
the  children  of  H.  C.  Melone  who  may  be  living  at  the  time  of 
my  death^  and  the  lawful  issue,  if  any,  of  such  as  may  thereto* 

(338) 
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fore  haye  died ;  rach  issne  to  take  the  ahare  their  parents  would 
hare  taken  if  Hying.  The  purchaser  of  said  property  shall  not 
be  reqnired  to  look  to  the  application  of  the  purchase  monej^ 
and  my  executor  shall  hare  such  powers  and  rights  in  respect 
thereto  as  are  conferred  on  him  by  the  thirty-first  item  of  this 
will  with  respect  to  my  real  estate  generally*  In  addition  to 
the  foregoing  devise,  I  give  to  my  executor,  upon  the  same 
trusts  and  for  the  same  purposes  as  above  stated,  one  thousand 
dollars.'' 

Item  31  reads:  '1  devise  all  of  my  real  estate,  wherever 
situate,  to  my  executor,  to  be  sold  at  such  time  and  on  such 
terms  as  may,  in  his  discretion,  be  best  for  my  estate — ^the  pro- 
ceeds of  such  sale  or  sales  to  be  applied,  as  directed  in  this  will, 
to  the  payment  of  my  debts,  funeral  expenses,  and  the  legacies 
herein  given,  and  the  proper  costs  and  charges  of  administra- 
tion; and  he  is  hereby  invested  with  power  in  making  said 
Bales  and  investments.''  The  children  of  H.  C.  Melone  were 
not  heirs  of  the  testatrix.  They  were  strangers  to  her  blood. 
After  the  testatrix  made  her  will,  she  sold  the  house  and  lot 
mentioned  in  item  25,  received  two  hundred  dollars  in  cash, 
and  took  notes  payable  to  herself  for  the  balance  of  the  pur- 
chase money,  and  those  notes  were  in  her  possession  at  her 
death. 

The  rule  of  the  common  law  was  that  a  sale  by  a  testator, 
subsequent  to  the  making  of  his  will,  of  land  devised  by  it, 
operated  as  a  revocation  or  an  ademption  of  the  legacy.    This 
role  with  reference  to  the  ademption  of  legacies  still  prevails 
in  Kentucky,  except  to  the  extent  the  statute  has  worked  a  mod- 
ification to  it :  Haselwood  v.  Webster,  82  Ky.  409.    Under  sec- 
tion 2068   of  the  Kentucky  *••   Statutes,  the  conversion  in 
whole   ox  in  part  of  money   or  property,  or  the   proceeds  of 
property,  devised  to  one  of  the  testator's  heirs  into  other  prop- 
erty or  thing,  with  or  without  the  assent  of  the  testator,  shall 
iiot  be  an  ademption  of  the  legacy  or  devise,  unless  the  testator 
80  intended,  but  the  devisee  shall  receive  the  value  of  such  de- 
^Wy  unless  a  contrary  intention  on  the  part  of  the  testator  ap- 
pear from  the  will  or  by  evidence.    Section  4835  of  the  Ken- 
tucky Statutes  is  to  the  effect  that  neither  a  conveyance  nor 
any  other  act  subsequent  to  the  execution  of  a  wiU,  except  a 
revocation  of  it,  shall  prevent  its  operation  with  respect  to  such 
interest  in  the  estate  that  the  testator  may  have  to  dispose  of  at 
the  time  of  his  death.    If  a  testator  disposes  of  part  of  tho 
estate  devised,  and  retains  the  balance,  the  will  operates  as  to 
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that;  or  if  he  should  own^  at  the  time  the  will  was  made,  prop- 
erty^  and  subsequently  sell  it,  and  then  regain  it  before  his 
deaih^  it  would  operate  upon  it.    By  section  4839  of  the  Ken- 
tucky Statutes^  unless  a  contrary  intention  shall  appear  by  the 
will,  it  shall  be  construed  with  reference  to  the  estate  devised, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator.    These  provisions  of  the  statute 
have  not  modified  the  oommon-law  rule  announced   so  as  to 
affect  the  question  here  involved,  except  it  be  a  bequest  of  the 
proceeds  instead  of  the  house  and  lot.    If  the  former  be  true, 
then   the    conversion  of    two  hundred    dollars  of  the   pro- 
ceeds  of  the  sale  of  the  testatrix  would  not    prevent   the 
balance   of    it  from    passmg  under    the  will.    The    modi- 
fication  of  the   common-law    rule   in    section   2068   of   the 
Kentucky   statutes   does   not    render   the    rule   inapplicahle 
to  this    case,   because    the   Melones  were  not   heirs   of   the 
testatrix.    If  the  house  and  lot   were  devised,  it  was   specific 
.  in  character,  and  the  disposition  of  it  by  the  testatrix  in  her 
^^  lifetime  would  have  been  an  ademption  of  it.     So  far  as  we 
are  aware,  the  authorities  universally  sustain  that  conclusion. 
Our  opinion  is  that  it  was  not  a  devise  of  the  house  and  lot,  but 
of  the  proceeds.    The  testatrix  devised  the  house  and  lot  ''to  my 
executor  in  trust  to  sell  same  and  divide  the  proceeds  of  such 
sale  among  the  children  of  H.  C.  Melone.''    The  children  did 
not  acquire  title  to  the  property  under  the  will,  could  not  have 
had  any  use  or  possession  of  it,  nor  made  any  disposition  of  it, 
nor  conveyed  the  fee,  as  it  was  in  the  executor,  with  the  direc- 
tion to  dispose  of  it  ''and  divide  the  proceeds.''    In  item  31  of 
the  will  the  executor  is  directed  to  sell  "all  my  real  estate.'' 
If  the  house  and  lot  had  been  specifically  devised  to  the  children 
we  would  not  hold  that  the  language  used  in  item  31,  directing 
the  executor  to  dispose  of  all  her  real  estate  affected  that  devise; 
but  reference  is  made  to  it  to  show  that  the  scheme  of  the  testa- 
trix was  to  have  her  real  estate  converted,  and  proceeds  distri- 
buted.   That  that  was  her  plan,  item  82  of  her  will  gives  evi- 
dence, because  it  reads:  "If  aft^  all  my  estate  is  converted  into 
money^  as  hereinbefore  directed,"  eta    This  quotation  from  the 
will  is  made  to  show  that  the  purpose  was  to  have  all  her  es- 
tate converted.    Did  the  fact  that  the  testatrix  in  her  lifetime 
converted  the  house  and  lot  into  proceeds^  instead  of  leaving 
that  duty  to  be  performed  by  the  executor,  deprive  the  Melone 
children  thereof?    At  the  death  of  the  testatrix  there  was  no 
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trouble  to  identify  the  remainiiig  part  of  the  proceeds  of  the 
house  and  lot.  The  substance  of  the  bequest  remains^  and  her 
act  simply  facilitated  the  testator  in  carrying  out  the  provisions 
of  the  will.  There  is  a  class  of  cases  which  do  not  fall  within 
the  rule  of  ademption^  and  id  speaking  of  them  1  Bop.  Leg., 
246,  says :  **Where  the  terms  of  the  bequest  are  so  comprehen- 
sive  ^'^  as  to  include  within  their  compass  the  fund  specifically 
bequeathed,  although  it  has  undergone  considerable  alteration 
since  the  date  of  the  wilL  For  since  tiie  substance  of  the  thing 
giveiiy  Tis.,  the  dd>t  or  money,  remains,  and  the  subsequent  al- 
teration of  security  does  not  prevent  it  from  answering  the  de- 
scription in  the  will,  the  principles  upon  which  the  ademption 
of  the  specific  legacies  is  founded  do  not  apply.*'  In  Nooe  v. 
Vannoy,  59  N.  C.  185,  the  testator  used  this  language:  "I 
further  give  to  my  children  by  a  former  marriage  the  proceeds 
of  the  sale  of  my  town  property  in  the  town  of  Wilkesboro,  or 
so  much  thereof  as  is  herein  specified,  to  wit,  to  my  son  Joel 
Alfred  two  himdred  dollars,'*  etc.  The  testator  sold  the  prop- 
erty mentioned,  and  it  was  claimed  that  the  sale  was  an  ademp- 
tion of  the  legacy.  The  court  said:  ''As  the  proceeds  of  the 
sale  of  the  property  is  given,  it  follows  that,  if  such  part 
thereof  as  is  specified  can  be  traced  out  and  identified  at  the 
time  of  the  death  of  the  testator,  liie  legacy  will  take  effect,  and 
there  will  be  no  ademption,  or  only  a  partial  one.  The  distinc- 
tion between  a  gift  of  the  property  itself,  and  a  gift  of 
the  value  of  the  property,  or  in  the  proceeds  of  the  sale  of 
the  property,  is  well  settled.*'  In  Gardner  v.  Printup,  3  Barb. 
83,  it  appeared  that  the  testator  bequeathed  to  certain  grand- 
children the  proceeds  of  a  bond  and  mortgage  he  held  against 
certain  persons  (naming  them).  The  bond  was  for  eight  thou- 
sand dollars,  and  the  testator  instituted  a  proceeding  to  collect 
the  mortgage,  and  to  satisfy  which  the  property  was  sold,  and 
part  of  the  purchase  money  was  paid,  and  bonds  taken  for  the 
balance  of  the  pinrhnufi  money.  This  bond  for  the  purchase 
money  remained  unpaid  at  the  death  of  the  testator.  The  court 
held  that  it  was  not  an  ademption  of  the  legacy. 

^^^  Our  conclusion  ia  that  the  testatrix  devised  the  proceeds 
of  the  house  aiid  lot  to  the  Melone  children;  that  the  proceeds 
which  she  had  at  the  time  of  her  death  go  to  them ;  that  her  act 
in  converting  the  house  and  lot  into  proceeds,  instead  of  wait- 
ing for  the  executor  to  do  so,  was  not  an  ademption  of  the 
legacy.    The  judgment  is  affirmed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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•.    Beqnlsltes  for  Ademption  by  AdvaaoaUDl  to  OhlldTCB* 
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A.  Children. 
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TTT.    Specific  Legacies. 
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mSFBBBNCB  TO  XOKOGILIPHIO  MOTXi. 

▲demptton  ol  legacies:  11  Am.  Dec  470;  87  Am.  Deo.  067. 
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17.    ICodM  of  Ademptlcii* 

a.    AcqiriaitioiL 
li.    AUflnatloiL 

1.  Of  PttBonalty. 

2.  Of  Baal  Property. 

▼•   BeQ^nesfc  of  Proceikiii 
YL    Ghango  In  Sabjeet  of  tho  Baooifl. 

a.  As  to  Fonn  of  Becnritj. 

b.  As  to  Deposit  In  Biuik. 
e.    As  to  Plsoe  or  IdKMtf. 

VIL  Benewal  of  Leases. 

IFXIL  DemonstratiYe  Legades. 

IX*  Oonstmctioii  by  Ctovrt- 

Z.  Mortgage  as  Berocatiott  of  Devise. 

XL  Bffoct  of  Oodidl  on  Adeemed  Legacies. 

L    Ademption  Defined. 

'' Ademption  is  the  technieal  term  need  to  deserfbe  tbe  aet  by 
wUeh  a  testator  pays  in  his  lifetime  to  his  legatee  a  general  legaey 
which,  bj  his  will,  he  had  proposed  to  give  him  at  death;  or  else  the 
aet  by  which  a  specific  legaey  has  become  inoperative  on  account 
of  the  testator  having  parted  with  the  subject'':  Oozzens  ▼.  Jami- 
■on,  12   Mo.    App.   452.    See,   also,   Connecticut   Trust   etc.   Co.   ▼. 
Chase  (Conn.),  55  Atl.  171.    Notwithstanding  the  clearness  and  con- 
ciseness of  this  definition,  it  is,  nevertheless,  often  confused  with 
sdvancement  and  satisfaction,  and  used  interchangeably  with  these 
terms.    The  doctrine  of  advancement  applies  only  in  cases  of  in- 
testacy, or  where  the  testator  in  his  will  has  directed  that  prop- 
^^7  given  to  his  children  in  his  lifetime  should  be  accounted  for 
by  them:  Allen  v.  Allen,  13  S.  C.  612,  36  Am.  Bep.  716;  McFall  v. 
Sullivan,  17  8.  C.  504.    The  distinction  between  ademption  and  sat- 
uf action  is  pointed  out  by  Lord  BomiUy  to  be  as  follows:   ''In 
sdemption,  the  former  benefit  ia  given  by  a  will,  which  is  a  revoca- 
hle  instrument,  and  which  the  testator  can  alter  as  he  pleases,  and 
consequently  when  he  gives  benefits  by  a  deed  subsequently  to  the 
will,  he  may,  either  by  express  words,  or  by  implication  of  law, 
■ubstitute  a  second  gift  for  the  former,  which  he  has  the  power  of 
altering  at  his  pleasure.    Consequently,  in  this  case  the  law  uses 
the  word  ademption,  because  the  bequest  or  devise  contained  in  the 
will  is  thereby  adeemed  that  is,  taken  out  of  the  will.    But  when 
a  father,  on  the  marriage  of  a  child,  enters  into  a  covenant  to  settle 
either  land  or  money,  he  is  unable  to  adeem  or  alter  that  covenant, 
and  if  he  gives  benefits  by  his  will  to  the  ssme  objects,  and  states 
that  this  is  to  be  in  satisfaction  of  the  covenant,  he  necessarily 
gives  the  objects  of  the  covenants  the  right  to  elect  whether  they 
will  take  under  the  covenant,  or  whether  they  will  take  under  the 
will.    Therefore,  this  distinction  is  manifest.    In  cases  of  satisfac- 
tion the  person  intended  to  be  benefited  by  the  covenanti  who,  for 
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shortness,  may  be  called  the  objects  of  the  covenants,  and  the  per- 
sons intended  to  be  benefited  by  the  bequest  or  devise^in  other 
words,  the  objects  of  the  bequest  must  be  the  same.  In  cases  of 
ademption  they  may  be,  and  frequently  are,  different":  Chichester 
▼.  Govenrtry,  L.  R.  2  H.  L.  Oas.  17.  And  see  Tuasaud  ▼.  Tvanudp 
9  Ch.  Div.  363;  Cooper  t.  McDonald,  L.  B.    16  Eq.  258. 

The  doctrine  of  ademption  has  no  application  to  property  taken, 
by  descent,  but  only  to  that  taken  by  devise;  Stokesberxy  v.  Bey- 
nolds,  57  Ind.  425. 

n.    Ademption  by  Adyaacement. 

a.    To  the  Testator's  Children. 

1«  The  Bole  Stated. — One  of  the  most  common  modes  of  ademp- 
tion is  by  the  advancement  of  a  portion  to  a  legatee  by  one  stand- 
ing  in  loco  parentis  to  him.  It  is  universally  recognized  as  the 
common  law  that  where,  in  such  cases,  an  advancement  takes  place, 
it  is  the  presumption  that  it  is  intended  in  lieu  of  the  legacy,  which 
is  to  be  regarded  as  a  portion;  and  the  reason  for  this  rule  is  stated 
in  Bichardson  t.  Bveland,  126  HL  87,  18  N.  E.  308,  as  follows:! 
"The  rule  is  based  upon  the  equitable  presumption  that  a  parent,  or 
one  standing  in  loco  parentis,  and  owing  a  like  natural  duty  to  all 
of  his  children,  would  not,  after  having  voluntarily  established 
the  portion  each  should  receive  of  his  estate,  take  from  one  to  his 
detriment,  for  the  purpose  of  benefiting  another.  The  natural  obliga- 
tion of  the  parent  to  provide  for  his  offspring  is  an  imperfect  obliga- 
tion, and  the  portion  of  each  child  remains  wholly  under  the  control 
of  the  testator,  and  may  be  changed  at  his  pleasure.  The  rule  is 
based  upon  the  presumed  intention  of  the  testator,  where  he  owes 
a  like  common  obligation  to  all,  not  to  give  one  of  the  objects  of  his 
bounty  a  double  portion  of  his  estate  to  the  injury  of  the  others. 
The  rule  was  created  by  courts  of  equity  on  account  of  their  lean* 
ing,  as  it  is  said,  against  double  portions,  and  to  facilitate  the 
equitable  distribution  of  estates.  Hence,  if  a  legacy  be  given  by  a 
parent,  or  one  standing  in  loco  parentis,  and  the  testator  afterward 
makes  an  advancement,  or  gift,  or  money,  or  property  ejusdem 
generis,  to  the  same  beneficiary,  the  presumption  will  arise  that 
the  gift  was  intended  in  satisfaction  of,  or  substitution  for,  the 
prior  legacy,  and  unless  this  presumption  be  rebutted,  an  adem]>* 
tion  in  full,  or  pro  tanto,  as  the  gift  is  equal  to,  or  less  than,  the 
prior  benefit,  will  take  place.  When  the  equitable  presumption 
arises,  and  the  rule  applies,  the  ademption,  in  whole  or  in  part, 
is  complete  by  the  act  of  the  donor  in  conferring  the  two  benefits, 
from  which  the  intention  of  substitution  is  implied.''  In  accord 
with  this  are  Sogers  v.  French,  19  Qa.  316;  Haywards  v.  Loper,  147 
HL  41,  35  N.  E.  798;  Low  y.  Low,  77  Me.  37;  Wallace  v.  BuBoisi, 
65  Md.  153,  4  AtL  402;  Paine  v.  Parsons^  14  Pick.  318;  Van  Houten 
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▼.  Port,  32  N.  X  Eq.  709,  SS  N.  J.  Sq.  Si4;  Lugdoa  ▼.  Astor,  16 
K.  T.  9,  3  Dner,  477;  Uatter  of  Townsend,  5  Dem.  (N.  Y.)  147; 
Hine  ▼.  Hine^  39  Barb.  607;  QiU't  Estate,  1  Fua.  Eq.  Cas.  (Pa.) 
139;  Swoope'fl  Appeal,  27  Pa^  8i.  68;  Watson  t.  lineolii,  Amb. 
325;  Clarke  ▼.  BurgoiiLe,  Diek.  353;  Smaee  t.  Lowther,  2  Hare,  424; 
In  re  Peaeoek'a  Estate;,  Ia.  B..  14  Sq.  236;  Hopwood  t.  Hopwooil, 
7  H.  L.  Cas.  728;  Pym  T.  Lockyer,  6  Mylne  ft  C.  29;  Booker  t. 
Allen,  2  Buss.  &  M.  270;  Piatt  ▼.  Piatt,  3  Sim.  503;  Seottoa  ▼• 
Seotton,  1  Strange,  235;  Barrett  ▼.  Biekford;  1  Yee.  8r.  510;  Ellison  ▼• 
Cookson,  1  Yes.  Jr.l00;  Hinehelifle  ▼.  Hinchcliffe,  3  Yes.  Jr.  516;  Trim- 
mer y.  Bayne,  7  Yes.  Jr.  508;  Bobinson  ▼•  Wkitley,  9  Yea  Jr.  677; 
Hartopp  ▼,  Hartopp,  17  Yes.  Jr.  184. 

2.  Occasion  for  tlie  Olft, — The  most  nsaal  event  upon  which  an 
adyaneement  is  held  to  work  an  ademption  of  the  bequefit  is  the 
mvriage  of  tha  legatee:  Boberts  t.  Weatherford,  10  Ala.  72;  Paine 
▼.  Parsons,  14  Pick.  (Mass.)  318;  Bichardsoa  ▼.  Biehardson,  Dnd. 
%  (S.  C.)  184;  Hartop  ▼.  Whitmore,  1  P.  Wms.  681;  Dawson  ▼. 
Dawson,  L.  B.  4  £q.  504;  Nevin  v.  Drysdale,  L.  B.  4  Eq.  517;  Cktrrer 
▼.  Bowles,  2  Buss.  &  M.  301;  Jenkins  v.  Powell,  2  Yem.  115.  It  is, 
lumever,  not  necessary  that  the  gift  be  made  on  marriage  or  any 
other  special  occasion  with  reference  to  the  donee:  Leighton  t. 
Leighton,  U  B.  18  Eq.  458;  and  where  a  father  deelared  that  hit 
daughter  should  have  more  on  his  death,  a  gift  upon  her  marriage 
tt  no  satisfaction  of  a  prior  legacy:  Debeze  v.  liann,  2  Bro»  C  G» 
165,  1  Cox,   346. 

8.  Edneation. — Money  expended  on  the  edneation  of  a  child 
during  the  testator's  lifetime,  whether  general  or  professional,  is  not 
an  advancement  within  the  meaning  of  the  rvdei  Bird's  Estate,  132 
Pa.  St.  164;,  19  AtL  32;  Cooner  v.  May,  3  Strob.  Eq.  (&  C.)  185; 
White  V.  Moore,  23  8.  C.  456. 

^  Small  Advances.— For  an  advancement  to  work  an  ademp- 
tion, it  must  be  certain,  and  not  merely  contingent,  and  be  of 
the  same  character  as  the  legacy:  Benjamin  v.  Dimmiel^  4  Bedf.  (N. 
T.)  7;  bnt  small  gifts  of  money,  made  from  time  to  time  are  not  to 
^  taken  into  account:  Schofield  v.  Heap,  27  Beav.  93;  Watson  v. 
Watoon,  33  Beav.  574;  In  re  Peacock's  Estate,  L.  B.  14  Eq.  236.  So, 
where  there  is  a  great  disparity  between  the  gift  made  inter  vivos 
and  the  legacy,  the  latter  being  largely  ift  excess  of  the  former,  such 
&ii  will  not  be  regarded  as  a  portion,  or  an  advancement  so  as  to 
work  an  ademption,  in  the  absence  of  any  showing  of  the  testator's 
intention  to  that  effect:  State  v.  Crossley,  69  Ind.  203. 

The  advancement  must  be  one  for  the  beneilt  of  the  legatee  in 
fact,  and  not  merely  colorable;  so  where  a  testator  gave  his  daugh- 
ter an  unconditional  bond,  payable  immediately,  but  he  always  kept 
it,  his  object  being  to  screen  himself  from  taxes^  and  it  was  so  re- 
garded by  tbe  daughter,  and  by  will  ho  gave  portions  to  all  his 
^nghters,  it  was  held  that,  upon  his  death,  it  should  be  set  aside, 
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and  that  that  daughter  might  take  with  the  rest:  Ward  t.  Lant,  Free. 
Gh.  182. 

6.  ImiMrfeet  Olft^The  gift  made  may  also  be  an  imperfeet  one 
and  be  perfected  bj  win,  as  where  the  will  recites  that  the  testator 
hae  given  all  he  intended  to  give  to  certain  legatees,  and  taken 
their  notes  therefor,  which  the  executors  were  directed  to  deliver  np 
as  satisfied  and  discharged;  this  was  held  to  operate  as  a  gift  to 
one  of  the  legatees  of  a  note  ezecnted  by  him  for  money  not  at  the 
time  intended  as  a  gift,  and  which  both  maker  and  payee  expected 
to  be  paid:  Tillotson  v.  Bace,  22  N.  Y.  122;  and  see,  also,  Lawrence 
V.  Mitchell,  48  N.  C.  (3  Jones  L.)  190. 

b.  To  Strangers. — The  rule  holding  that  advancements  to  children 
by  one  standing  in  loco  parentis  is  peculiar  in  this,  that  strangers 
are  more  favored  than  the  testator's  own  children,  for  gifts  to  the 
former  can  in  no  wise  be  considered  a  portion,  but  rather  a  bounty, 
and  so  they  are  held  to  be,  not  in  satisfaction  of  a  legacy  given  by 
a  prior  will,  but  cumulative,  and  the  presumption  is  in  favor  of  the 
latter:  Bogers  v.  French,  19  Ga.  316;  Bichardson  v.  Eveland,  126  UL 
37  18  N.  E.  308;  Evans  v.  Beaumont,  4  Lea  (Tenn.),  599;  Powel  v. 
Cleaver,  2  Bro.  C.  C.  499;  Suisse  v.  Lowther,  2  Hare,  424,  This  rule 
has  been  the  subject  of  much  adverse  criticism  on  account  of  ita 
harshness,  but  has  nevertheless  been  followed  as  a  correct  exposition 
of  the  common  law,  unless  altered  by  statute.  By  statute  in  Ken- 
tucky, strangers  and  children  of  the  testator  were  put  on  the  same 
footing  as  to  advancements:  Duncan  v.  Clay,  13  Bush,  48;  and  in 
California  it  is  provided  that  ^'advancements  or  gifts  are  not  to  be 
taken  as  ademptions  of  general  legacies,  unless  such  intention  is  ex- 
pressed by  the  testator  in  writing":  Cal.  Civ.  Code,  sec.  1351;  thus 
removing  an  unjust  presumption  against  the  testator's  children. 

c.  By  Whom  and  to  Whom  Made.— It  is  not  necessary  that  the 
advancement  be  made  directly  by  the  testator,  so  where  he  procures 
a  third  person  to  convey  property  to  his  daughter,  for  a  considera- 
tion moving  from  himself,  the  presumption  is  that  it  is  meant  in 
satisfaction  of  the  legacy,  the  same  as  when  he  himself  conveys; 
Piper  V.  Barse,  2  Bedf.  (N.  Y.)  19. 

As  to  whether  a  gift  to  a  son  in  law  is  to  be  considered  as  an  ad- 
vancement, there  is  some  conflict  of  authority.  In  Hart  v.  Johnson, 
81  Ga.  734,  8  S.  E.  73,  the  testator  advanced  a  sum  of  money  equal 
in  amount  to  a  bequest  to  one  of  his  daughters,  to  her  husband,  and 
it  was  held  to  be  no  ademption,  the  father  not  stating  whether  it 
was  in  lieu  of  the  legacy  or  not.  So  a  conveyance  of  realty  to  a  son 
in  law  was  held  not  to  be  an  advancement  to  his  wife,  if  not 
shown  to  have  been  so  intended:  Bains  v.  Hays,  6  Lea,  303,  40 
Am.  Bep.  39.  A  simple  gift  to  a  husband  after  marriage  does  not 
adeem  a  legacy  to  his  wife,  daughter  of  the  testator,  nor  does  a  sum 
to  provide  a  wedding  outfit:  Bavenscroft  v.  Jones,  32  Beav.  669. 
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In  Bfllej  T.  Lov6y  61  Hd.  603,  the  eonrt  held  an  ftdvaneement  by 
1  fither  in  law  to  the  husband  of  hie  daughter  was  an  advancement 
to  the  latter;  and  that  it  was  held  an  ademption  pro  tanto  where  the 
testator  gave  a  legacy  to  his  adopted  dangler  to  be  paid  her  on 
marriage  and  she  marrying  dnring  his  lif  etimOi  he  gave  her  husband 
tlieraafter  sums  of  money  from  time  to  time  to  advance  him  in  bosi- 
■eas:  Ferris  ▼.  Ooodbum,  4  Jur^  N.  8^  847. 

d.   For  a  Particiilar  Puzpose.— As  before  stated,  where  the  testator 
ttands  neither  in  a  natural  nor  assumed  relation  of  parent  to  the 
legatee,  the  legaey  is  considered  as  a  bounty  and  is  not  adeemed  by 
1  BDhoeqnent  advancement.    This  rule  is  subject  to  an  exception, 
lunrever,  and  that  is  where  the  legaey  is  given  for  a  particular  pur- 
pose, and  the  testator  afterward  fulfills  it  in  his  lifetime,  or  gives 
money  to  that  end:  Hine  v.  Hine,  39  Barb.  (N.  Y.)  507;  In  re  Bit- 
ter'g  Estate,  10  Pa.  Super.  Ct.  352;  Monck  r.  Monek,  1  Ball  A  B. 
298.    Where,  therefore,  a  testator  in  his  will  directs  his  executors 
to  make  good  to  a  client  any  loss  she  might  sustain  by  reason  of  a 
certain  investment  which  he  had  made  for  her,  and  subsequently  to 
the  execution  of  the  will  he  refunds  her  the  exact  amount  of  the 
pHndpal,  and  agrees  to  have  no  further  claim  upon  him  whatever, 
the  cannot,  after    his    death,  recover    under    the    will    a    loss    re- 
nlting  from  costs  and  taxes,  all  of  which  were  not  referred  to  in 
tbe  seUlement:  Johnson's  Estate,  201  Pa.  St.  513,  51  Atl.  342.    See, 
^K  Keiper's  Appeal,  124  Pa.  St.  193,  16  Atl.  744.    But  where  a 
kosband  leaves  his  wife  two  hundred  pounds  to  be  paid  ten  days 
ftftei  his  decease,  and  several  years  after,  at  the  request  of  his  wife, 
^^oing  his  last  illness,  she  not  knowing  the  contents  of  the  will,  he 
gYTee  her  two  hundred  pounds,  so  that  she  might  have  money  imme- 
^tely  on  his  death  without  interference  of  the  executors,  this  is  not 
meh  a  particular  purpose  as  to  bring  the  case  within  the  rule,  and 
tbe  legacy  ia  not  adeemed:  Pankhurst  t.  Howell,  L.  B.  6  Ch.  App. 
^    In  Bosewell  v.  Bennett,  3  Atk.  77,  the  testator  provided  in  his 
^iU  for  three  hundred  pounds  for  putting  his  son  as  apprentice;  in 
Us  lifetime  he  spent  two  hundred  pounds  in  placing  him  out  as  clerk; 
^^  it  was  held  that  evidence  was  admissible  to  show  that  this  was 
intended  as  an  ademption. 

A.  testatrix  by  her  will  bequeathed  five  hundred  pounds  to  a  niece 
^  her  deceased  husband,  with  these  words,  "according  to  the  wish 
^  ^7  late  beloved  husband,''  and  subsequently,  during  her  life,  she 
P^d  the  niece  three  hundred  pounds,  making  an  entry  in  her  diary 
tliat  such  payment  was  a  legacy  from  the  legatee's  uncle.  The  court 
^Id  the  legacy  adeemed  to  the  amount  of  the  money  advanced:  In 
^  Pollock,  L.  B»  28  Ch.  Div.  552,  in  which  case  the  Earl  of  Selbome, 
^  0^  said:  ' '  To  constitute  a  particular  purpose  within  the  meaning 
^  that  doctrine  it  is  not,  in  my  opinion,  necessary  that  some  special 
^  or  application  of  the  money,  by  or  on  behalf  of  the  legatee  (•• 
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g.,  for  binding  him  an  apprentice,  purchasing  for  him  a  house,  Ad- 
vancing him  npon  marriage  or  the  like)  should  be  in  the  testator's 
view.  It  is  not  less  a  purpose,  as  distinguished  from  a  mere  motive 
of  spontaneous  bounty,  if  the  bequest  is  expressed  to  be  made  in  f  iil« 
fiUment  of  some  moral  obligation  recognized  by  the  testator,  and 
originating  in  a  definite  external  cause,  though  not  of  a  kind  which 
(unless  expressed)  the  law  would  have  recognizedi  or  would  ha.T'e 
presumed  to  exist." 

The  doctrine  of  ademption  arising  from  advancement  for  a  paz^ 
ticular  purpose  applies  onlj  where  the  testator  gives  the  legacj  for 
one  particular  purpose  alone  and  afterward  gives  a  sum  of  money 
with  the  same  end  in  view.  80,  where  a  testator  left  one  thousand 
pounds  for  the  maintenance  of  his  grandson,  with  directions  that 
the  executors  might  apprentice  him,  and  use  the  interest  on  the 
monej  therefor,  so  much  as  not  used  to  be  transferred  to  him  when 
of  age,  and  the  testator,  in  his  lifetime,  subsequently  apprenticed  him 
and  paid  out  one  hundred  and  twenty-six  pounds,  this  was  held  no 
ademption,  the  money  being  bequeathed  for  more  than  one  purpose: 
Boome  v.  Boome,  3  Atk.  181. 

Ademption  is  merely  presumed,  in  this  class  of  eases,  and  may  be 
rebutted  by  evidence:  Monck  v.  Monck,  1  Ball  &  B.  288;  and  parol 
evidence  is  admissible  to  repel  or  strengthen  this  presumption:  la 
re  Bitter's  Estate,  10  Pa.  Super.  Ct.  352. 

e.    Bequisites  for  Ademption  by  Advancement  to  Ghlldrea. 

1.  Portions  EJosdem  Oeneiis. — ^In  order  for  the  doetrine  of  ademp- 
tion by  advancement  to  apply,  it  is  necessary  thBt  the  thing  given 
in  satisfaction  be  of  the  same  nature  and  equally  certain  with  the 
thing  bequeathed,  as  land  is  no  satisfaction  for  money,  nor  vice 
versa:  Gilliam  v.  Chancellor,  43  Miss.  437,  5  Am.  Bep.  498;  Bellasis 
v.  Uthwatt,  1  Atk.  426,  nor  is  a  house  for  a  pecuniary  legacy:  Dogaa 
V.  Hollins,  4  Md.  Ch.  139;  Swoope's  Appeal,  27  Pa.  St.  58. 

This  rule  does  not  mean  that  the  gift  must  be  in  all  respects  identi- 
cal with  the  legacy  in  order  to  work  a  satisfaction  of  the  latter.  It 
is  sufficient  if  substantially  the  same,  and  a  small  variance  in  the 
time  of  payment,  or  other  trifling  differences,  does  not  vary  the  ap* 
plication  of  the  rule:  Hine  v.  Hine,  39  Barb.  (N.  Y.)  607. 

Where  the  testator  left  his  son  five  hundred  pounds  by  will,  and 
afterward  took  him  into  partnership  in  his  jewelry  business,  the 
stock  of  which  was  worth  three  thousand  pounds,  it  was  held  no 
ademption  of  the  legacy,  the  gift  not  being  ejusdem  generis:  Holmes 
v»  Holmes,  1  Bro.  C.  C.  555.  So  the  value  of  a  beneficial  lease 
granted  a  son  was  held  no  satisfaction  of  a  legacy:  Grave  v.  Sali^ 
bury,  1  Bro.  C.  C.  425.  On  the  other  hand,  a  bequest  of  a  share  ia 
powder  works,  ten  thousand  pounds  in  value,  charged  with  an  an- 
onity  of  twenty  pounds  for  a  life  was  held  a  satisfaction  of  a  per- 
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tioB  of  two  thoDsaBd  poimdfl:  Bea^oogk  t.  Walker,  15  V«a.  Jr.  907. 
Li  Tnekett-LawTj  ▼.  Lftmonreoz,  1  Out.  364,  3  Out  577,  a  CanadiiB 
ease,  a  testator  gave  bjr  will  aa  aiumitj  to  eaeh  of  his  two  daogh- 
ten  of  six  thoaaand  doUaxs.  After  its  exeention  he  gare  one  dangli- 
ter,  sbsohitely,  bonds  sniBeieDt  to  produce  am  ^nwnik^  income  of 
twelye  hnndred  doHars,  and  rednced  Ker  annnitj  to  that  amount  br 
eodiciL  SoboeqQeBffy,  he  gave  ihe  other  daughter  the  same  amoont 
of  bondfl^  and  instructed  his  lawyer  to  alter  hie  will  so  as  to  reduce 
the  sannitj  to  that  amount,  but,  on  account  of  his  sudden  death,  it 
was  never  done.  The  court  held,  in  spite  of  the  different  natures 
of  the  gifts,  that  the  doctzine  of  ademption  applied,  and  that  the 
second  daughter's  annuity  should  be  reduced  pro  tanto,  oTon  without 
evidence  of  the  testator's  intention. 

Money  advanced  to  a  daughter  during  the  lifetime  of  the  testator 
Wtt  held  to  work  an  ademption,  aUhongh  the  limitations  of  the  set- 
tlements were  different:  Sheffield  t.  Coventry,  2  fioas.  4  IL  317;  the 
eircamstance  of  the  limitations  being  different  not  affecting  the 
question:  Durham  t.  Wharton,  3  Clarke  4  F.  148.  See,  however^ 
RuIUps  T.  Phillips,  34  Bear.  19. 

A  eondition  attached  to  a  gift  may  render  it  not  ejusdem  generis, 
tt  where  money  ia  given  upon  a  contingency,  as  marriage  or  in  case 
of  surviving  the  testator;  in  which  case  it  is  no  satisfaction  of  a 
I^acy:  Spinks  r.  Bobins,  2  Atk.  491.  Kor  is  it  where  the  contin- 
gency is  that  die  arrive  at  age:  Bellaais  v.  Uthwatt,  1  Atk.  426. 

Bven  thou^  the  gift  is  of  a  different  species  from  the  legacy,  if 
H  was  the  inteutiaii  of  the  testator  that  it  should  be  subetituted  for 
the  latter,  it  vrill  be  adeemed:  May  v.  Hay,  28  Ala.  141;  Jones  v. 
Haaon,  5  Band.  577,  16  Am.  Dee.  761;  Booker  t.  Allen,  2  Buss, 
41C270. 

2i    Who  are  in  loco  Parentla. 

A.  COilldxeBu — As  a  gift  to  a  legatee  by  one  in  loco  parentis  Is 
*l<tte  pieaumed  to  be  in  satisfaction  of  the  portion  given  by  will, 
^  becomes  necessary  to  determine  who  is  considered  as  being  in  that 
relation.  The  rule  of  ademption  by  advancement  is  not  favored 
Vt  l&w,  as  the  intent  of  the  testator  is  as  often  disappointed  as 
>«^ed  by  it:  Powel  v.  Cleaver,  2  Bro.  C  C  499;  and  being  technical, 
^  not  to  be  extended:  Watson  v.  Watson,  33  Beav.  574.  Of  course, 
vhen  the  bequest  is  made  by  a  father  to  his  child  no  difficulty  arises, 
l^e  standing  by  nature  in  loco  parentis.  The  rule  has  been  held  not 
^  t^pply  to  remote  relations,  such  aa  a  great  uncle,  where  the  laga- 
n's father  was  alire:  8hudal  r.  Jekyll,  2  Atk.  516.  The  fact  that 
the  father  is  aliye,  however,  is  not  of  controlling  importance,  as  in 
^  T.  Lockyer,  5  Mylne  4  C.  29,  the  grandfather  was  in  loco  pa* 
>entii,  although  the  father  of  the  ehild  was  living*  To  the  same 
tB«t»  Bee  PMys  r.  VansflekL,  3  Mylne  4  C.  359. 
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B.  Grandchildren.— A  grandson  stands  to  a  grandfather,  as  a 
stranger,  for  the  purposes  of  the  rule  that  satisfaction  is  to  be  pre- 
sumed as  adrancement:  Swails  y.  Swails,  98  Ind.  511,  citing  £x  parte 
Fye,  18  Yea.  Jr.  140;  Bichardson  y.  Bichardson,  Dud.  Eq.  (S.  C.)  184; 
Allen  y.  AUen,  13  S.  C.  512,  36  Am.  Bep.  716;  Bhudal  y.  Jekyll  2  Atk. 
516;  Powel  y.  Cleayer,  1  Bro.  C.  C.  499;  Ljddon  y.  Ellison,  19  Beay. 
665.  See  contra,  Clendening  y.  Clymer,  17  Ind.  155;  Gilchrist  y. 
Stevenson,  9  Barb.  (N.  Y.)  9. 

O.  Natnral  Children. — At  common  law  a  man  did  not  stand  in 
the  relation  of  parent  to  his  natural  child,  and  on  that  account 
such  child  was  favored  at  the  expense  of  legitimate  offspring:  Weth- 
erby  v.  Dixon,  19  Ves.  Jr.  407,  Cooper,  279;  Ex  parte  Pye,  18  Ves. 
Jr.  140.  In  the  latter  case  Lord  Eldon  condemned  this  rule,  stating 
that  it  proceeded  upon  the  artificial  notion  that  by  giving  a  legacy 
to  legitimate  children  the  father  was  considered  as  merely  paying  a 
debt  of  nature:  See,  however,  In  re  Lawes,  L.  B.  20  Ch.  Div.  81« 

D.  Mother—Housekeeper.— There  being  no  obligation  on  the 
mother  of  a  child  to  provide  for  it,  as  in  the  case  of  a  father,  she 
cannot  be  said  to  stand  in  loco  parentis:  Bennett  v.  Bennett,  L.  B.  10 
Ch.  Div.  474.  Nor  is  a  legacy  to  the  testator's  housekeeper  adeemed 
by  a  subsequent  gift  of  a  house  there  being  no  evidence  on  the 
part  of  the  testator  to  put  himself  in  loco  parentis  to  the  legatee: 
Appeal  of  Sprenkle  (Pa.),  15  AtL  773. 

&.  T«8t.— The  test  is  whether  the  circumstances  taken  in  the  s^ 
gregate  amount  to  a  moral  certainty  that  the  testator  considered  him- 
self in  the  place  of  the  child's  father,  and  as  meaning  to  discharge 
those  natural  obligations  which  it  was  the  duty  of  the  parent  to 
perform:  Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  139. 

The  fact  that  the  child's  father  is  alive  is  not  conclusive  against 
the  assumption  by  a  stranger  of  the  place  of  the  parent,  but  it 
affords  some  inference  against  it:  Powys  v.  Mansfield,  3  Mylne  &  C. 
359.  On  the  question  as  to  whether  he  intended  to  assume  that  rela- 
tion parol  evidence  is  admissible,  and  the  declarations  of  the  testator 
allowed  for  that  purpose:  Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  139; 
Powys  v.  Mansfield,  3  Mylne  &  C.  359;  Booker  y.  Allen,  2  Buss.  &  M. 

270. 

<     The  relation  of  parent  must  exist  at  the  date  of  the  will,  or  it  wUl 

not  be  presumed  as  a  portion:  Watson  y.  Watson,  33  Beav.  574. 

S.    Bequest  of  Besidue. 

A*  The  Early  Bule.— The  early  rule  was  that  a  bequest  of  the  res- 
idue, or  part  of  the  residue,  of  an  estate  was  not  adeemed  by  a  sub- 
sequent advancement,  the  reason  being  that  such  bequest  was  un- 
certain; or,  as  stated  in  Freeman  tie  v.  Banks,  6  Ves.  Jr.  79,  the  idea 
of  a  portion  is  ex  vi  termini  a  definite  sum;  therefore  a  residuary 
bequest  cannot  be  a  portion,  and  if  there  is  no  portion  there  ii  no 
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ademption  by  advaneement  See,  in  accord,  Davis  t.  Whittalcer,  88 
Ark.  435;  aendening  t.  ClTmer,  17  Ind.  155  j  Grigsby  t.  WUkin- 
•on,  9  Bosh  (Ky.)f  91;  Hays  t.  Hibbard,  8  Bedf.  (N.  Y.)  28;  Farn- 
kam  Y.  PhilUpe,  2  Atk.  215;  Smith  ▼.  Strong  4  Bro.  C.  C.  493. 

B.    The  Modem  Bole. — Later  eases  have  refused  to  adopt  this  view, 
bowerer.    In  Matter  of  Turfler's  Estate,  1  Mise.  Bep.  (N.  T.)  58,  23 
K.  T.  Supp.  135y  the  present  view  is  stated  as  follows:  ''It  is  claimed 
that  this  principle  of  ademption  is  not  applicable  to  a  bequest  of 
residae,  but  while  the  earlier  authorities  seem  to  have  so  indicated, 
yet  the  later  ones  hold  the  contrary.    In  Montefiore  y.  Guedalla,  1 
Be  Gex,  F.  &  J.  93,  Lord  Chancellor  Campbell  writing  the  opinion,  at 
ptge  99:  "It  has  been  said  that  there  cannot  be  an  ademption  where 
a  testamentary   gift  is  of  the  residue  of  the  testator's  property. 
This  position  rests  upon  no  principle,  and  if  strictly  acted  upon  would 
produce  great  injustice.    The  doctrine  of  ademption  has  been  estab* 
hshed  for  the  purpose  of  carrying  into  effect  the  intention  of  fathers 
of  families  in  proriding  for  their  children,  and  of  preventing  partic- 
ular  children    from    obtaining    double    portions^  contrary    to    said 
intention.    The  only  reason  for  the  exception  is  that  a  residue  is 
imeertain  and  may  t)e  worthless.  •  •  •  •  But  if  a  testator,  after  di* 
recting  his  executor  to  pay  debts,  funeral  expenses,  and  legacies, 
goes  on  to  say:  'And  whereas,  I  wish  all  the  residue  of  my  personal 
property  to  be  equally  divided  among  my  three  children,  I  direct 
that  each  of  them  receive  one-third  of  the  residue,'  and  afterward  he 
Advances  five  thousand  pounds  to  a  daughter  on  her  marriage,  or  to 
a  ion  to  purchase  a  commission  in  the  army,  can  there  be  any  doubt 
that  he  meant  this  sum  to  be  deducted  from  the  one-third  of  the  res- 
idue coming  to  the  daughter  of  the  sonf "    Speaking  of  the  cases  to 
the  contrary,  he  said:  "The  whole  of  that  class  of  cases  has  been 
•wept  away  by  Thynne  r.  Glengall,  2  H.  L.  Cas.  131.     Upon  the 
wlkole,  [Lord  Campbell  still  writing]  I  think  the  question  whether 
*  gift  of  residue  does  or  does  not  operate  as  an  ademption  or  satisf ao« 
tion,  must  depend  upon  the  intention":  See,  also,  2  Williams  on 
Executors,  1442. 

A.  daughter's  share  of  the  residue  was  held  adeemed  by  advance- 
ments made  upon  her  marriage  in  Beckton  v.  Barton,  27  Beav.  99; 
Btevengon  v.  Masson,  L.  B.  17  Eq.  78.  And  see  In  re  Vickers,  L.  B. 
37  Oh.  Div.  526,  in  which  case  a  bequest  of  the  residue  was  held 
Adeemed  by  advancements  to  sons  in  business. 

In  Meinertzagen  y.  Walters,  L.  B.  7  Ch.  670,  a  testator  directed  his 
tTQstees  to  pay  the  income  of  one-half  of  the  residue  to  his  widow 
^or  life,  and  to  divide  the  other  half  between  his  children  in  equal 
"^eei  as  tenants  in  common.  After  the  date  of  the  will,  the 
^««tator  made  advances  to  some  of  his  children.  It  was  held  that 
■'ich  advances  could  only  be  brought  into  account  for  the  benefit  of 
^he  children  among  themselves,  and  that  the  widow  was  not  en- 
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titled  to  have  her  income  increucd  by  having  the  advances  brou^lit 
into  account  in  estimating  the  residue.  In  his  opinion,  Melliflh,  I4.  J., 
said:  ''If  the  rule  is,  that  we  are  to  carry  out  what  the  testator 
intends,  it  is  clear  that  when  he  makes  a  gift  in  his  lifetime,  aa  in 
this  case,  he  does  not  intend  to  take  away  from  the  residue  which,  he 
has  given  to  a  stranger.  It  cannot  possibly  be  disputed  that  if  tha 
testator  had  given  to  his  widow  a  life  interest  in  the  whole  of  the 
residue,  the  fact  of  making  a  gift  in  his  lifetime  to  a  child,  just 
as  to  anybody  else,  must  have  had  the  effect  of  diminishing  that 
residue;  and  it  certainly  appears  to  me  contrary  to  reason  to  hold 
that  if,  instead  of  having  given  his  wife  a  life  interest  in  the  whole 
residue,  he  gives  her  a  life  interest  in  the  half,  and  then  makes 
presents  to  children,  she  is  in  that  case  to  have  a  life  interest  in 
that  which  he  meant  the  child  to  enjoy  immediately.'' 

4u  When  Adrancement  to  be  Made.— It  is  recognized  as  the  law 
in  all  of  the  states  and  in  England  that  a  legacy  is  not  adeemed  by 
an  advancement  made  prior  to  the  execution  of  the  will  bestowing 
the  legacy:  Chapman  v.  Allen,  56  Conn.  152,  14  Atl.  780;  In  re  Lyon's 
Estate,  70  Iowa,  375,  90  N.  W.  642;  Jacques  v.  Swasey,  153  Mass. 
596,  27  N.  E.  771;  Matter  of  Crawford,  113  N.  Y.  560,  21  N.  E.  692; 
Zeiter  v.  Zeiter,  4  Watts  (Pa.),  212^  28  Am.  Dec.  698;  Taylor  ▼• 
Cartwright,  L.  B.  14  Eq.  167.  It  wiQ,  of  course,  operate  as  an  ademp- 
tion if  the  testator  charges  it  in  his  will  again&t  the  legatee: 
Kreider  v.  Boyer,  10  Watts  (Pa.),  54;  Strother  v.  Mitchell,  80  Vs. 
149;  and  in  Upton  v.  Prince,  Cas.  t.  Talb.  17,  a  father  advanced  soma 
of  his  children  with  portions  during  his  lifetime,  and  then  made  s 
will,  in  which  he  recited  that  he  had  advanced  two  of  the  children, 
but  omitted  to  recite  the  third,  whom  he  had  also  advanced,  and  left 
him  a  certain  sum,  and  devised  the  residue  equally  among  them; 
it  was  held  that  the  money  advanced  to  the  third  son  should  go  in 
satisfaction  of  the  legacy. 

Where  a  grandfather  made  provision  for  the  marriage  of  his  grand- 
son, which  he  did  not  fulfill  to  the  letter,  but  made  a  larger  and 
more  beneficial  one  by  will,  the  latter  is  a  substitution  for  the 
former,  and  excludes  the  idea  of  a  double  portion:  Waters  v.  How* 
srd,  8  Gill,  262. 

In  Bobbins  y.  Bwain  (Ind.),  82  N.  E.  792,  an  advance  was  mad^ 
by  an  aunt  to  one  of  her  nieces,  who  gave  her  a  receipt,  prior  to  th« 
execution  of  the  will,  acknowledging  the  sum  as  part  of  the  bequest. 
It  was  held  that  this  was  an  ademption  pro  tanto  of  the  legacy, 
ss  the  testatrix  intended  by  her  will  to  make  her  bounty  to  this 
and  another  niece  equal,  and  although  the  receipt  was  not  mentioned 
in  the  wilL 

f.  Devises  of  Baal  Estate.— The  doctrine  of  ademption  has  no 
application  to  devises  of  real  estate,  acting  only  upon  personalty  bs» 
fneathed  by  will:  Marshall  v.  Bench,  3  DeL  Ch.  239;  Weston  t.  John- 
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mm,  48  Ind.  1;  diruls  r.  Swail»,  98  Ind.  511;  Allen  t.  AUmi,  13  a 
C.  512,  36  Am.  Bep.  716;  CHaA  t.  Jetton,  5  Sneed  (Tenn.),  25».  The 
rassoA  for  thia  is  well  expreeeed  in  Ilaher  t.  Keithlejr,  142  Mo. 
244,  64  Am.  8i.  Bep.  560,  43  &  W.  650,  in  the  following  Inngnnget 
''A  eonreyanee  bj  the  teatntor,  during  hie  Ufetime,  of  the  land 
pieyionalj  devised,  operatee  aa  a  ravocation  of  the  doTiee.  This 
nsnlts  from  neeeasity  on  aeeount  of  a  failore  of  the  aobjeet  of  the 
^Tiae.  It  eaanot  be  xegarded  either  aa  ademption  or  aa  an  exoe^ 
tion  to  the  atatntorj  mode  of  reroeation.  In  neither  eaae  ia  it  in- 
tended hj  the  courts  to  aet  aside  the  ttatnte  or  to  defeat  ita  pro- 
visions. Beal  estate  is  known  and  transferred  bj  its  description, 
tad  in  case  specific  land  is  doTised,  a  aabeeqnent  eonTejance  of  other 
Isad  doee  not  take  the  deyiaed  land  ont  of  the  will,  and  cannot  effect 
so  ademption  of  the  deriae  without  riolating  the  letter  and  apirit 
«f  the  statute.  Ilie  statute  was  auppoaed  to  aubaerre  a  aahitafj  pur- 
IM8<^  and  ahould  not  be  diaregarded  bj  the  conrta,  even  to  carry 
<nit  tite  intentian  of  the  teatator,  and  to  accomplish  a  more  equitable 
division  of  hia  property  among  hia  children."  See,  alao,  Bayya  t. 
Btmeher,  3  Younge  &  C.  307,  which  holda  that  to  allow  ademption  in 
raeh  cases  wxmld  be  Tirtually  repealing  that  section  of  the  statute  of 
franda  relating  to  tlie  reroeation  of  wills  of  real  estate. 

An  exceedingly  atnmg^  case  in  this  connection  ia  Bnmham  t.  Gom» 
&rt,  108  K.  T.  535,  2  Am.  St.  Bep.  468,  15  N.  K  710.  There  a 
testator,  by  will,  deviaed  certain  land  to  hia  daughter.  After  its 
exeeution,  in  conaideration  of  a  anm  of  money,  she  aigned  a  written 
Qutzument  which  started  that  the  aum  ao  received  waa  in  lieu  of  her 
aittie  of  her  father's  eatate;  and  it  waa  intended  to  be  in  aatisf action 
<tf  the  dsTiaeu  The  teatator  never  altered  hia  will,  and  died  fifteen 
yeais  af tei;  It  was  held  that  the  daughter  was  entitled  to  recover 
the  land  devised,  the  writing  not  working  a  revocation,  which  could 
^y  be  done  by  alienation  of  the  land  by  the  testator,  or  by  com* 
plying  with  tlie  statute. 

The  Virginia  court,  however,  has  held  a  contrary  doctrine,  and  in 
Hansbrottgfa  t.  Hooe,  12  Leigh  (Va.),  316,  37  Am.  Dec.  669,  a  devise 
<^  land  was  eonsidered  adeemed  by  a  gift  of  other  land. 

8^  Vto  Tants  AdtoniptlOD.— In  an  old  En^ish  case,  Hartop  t. 
Whitmore,  1  P.  Wms.  681,  it  is  laid  down  as  the  law  that  where,  by 
^^»  a  daughter  is  given  five  hundred  pounds^  and  afterward  on  her 
>o&rriage,  the  testator  gives  her  three  hundred  pounds  for  her  por- 
tion, this  ia  a  revocation  of  the  bequeat. 

The  law  now  ia  othervrise,  and  in  such  a  case  where  ademption 
MenrSy  it  ia  pro  tanto  only,  and  not  absolute:  New  Albany  Truat  Co. 
*.  PoweU  (Ind*  App.),  64  N.  B.  640;  Brady  ▼.  Brady,  78  Md.  461,  28 
Ml  515-  Hoitt  T.  Holtt,  63  N.  H.  475,  66  Am.  Bep.  630,  3  Atl.  604; 
Uchardson  v.  Bichardson,  Bud.  Eq.  (S.  C.)  184;  Thelluaaon  t.  Wood- 
'o^,  4  Madd.  420;-  Pym  ▼•  Lockyer.  5  Hylne  ft  G.  29;  Dawson  v. 
IHiWBon,  L.  B.  4  Eq.  604;  Nevin  v.  Drysdale,  U  B,  4  Eq.  517. 
Am.  St.  Bep.,  Vol.  95—23 


864  American  State  Eeports,  Vol.  95.     [Kentucky, 

60  where  land  is  conveyed  or  sold,  which  has  been  devised,  this 
operates  aa  a  revocation  only  as  to  the  portion  transferred:  Carter 
T.  Thomas,  4  Me.  341;  Emery  v.  Union  Soc,  79  Me.  334,  9  AtL  891; 
Hawee  v.  Humphrey,  9  Pick.  (Mass.)  350,  20  Am.  Dec.  481;  Webster 
▼.  Webster,  105  Mass.  538.  And  where  a  testator  undertakes  to  dis- 
pose of  real  and  personal  property,  and  subsequently  conveys  the 
real  estate,  this  does  not  revoke  the  will  as  to  the  personalty,  but 
only  pro  tanto,  as  to  the  amount  actually  alienated:  Warren  r. 
Taylor,  56  Iowa,  182,  9  N.  W.  128. 

h.    Presmnptioiui  and  Evideiice. 

1.  Burden  of  Proof.— The  doctrine  of  ademption  by  advanced 
portions  proceeds  entirely  along  the  lines  of  the  intention  of  the 
testator.  In  the  case  of  his  child,  it  is  presumed  to  be  in  aatisfae- 
tion  of  the  legacy,  and  the  burden  is  upon  the  child  to  show  that 
such  was  not  the  testator's  intention,  and  if  this  is  done,  no 
ademption  occurs.  80  where  a  gift  has  been  made  to  a  stranger, 
although  not  presumed  as  a  satisfaction,  it  may  be  shown  to  have 
been  really  so  intended,  but  the  burden  is  on  the  person  asserting 
it:  Garmichael  v.  Lathrop,  108  Mich.  473,  66  N.  W.  350. 

2.  Parol  Evidence  Adml8sible.—To  repel  this  presumption,  it 
is  now  well  settled  that  parol  evidence  is  admissible.  ''The  ob- 
ject of  such  proof  is  not  to  change  the  will,  or  to  give  the 
language  employed  a  meaning  different  from  that  which  it  ordinarily 
and  appropriately  has,  but  merely  to  show  that  the  testator  has  not 
executed  or  satisfied  some  bequest  contained  in  it,  in  whole  or  in 
part.  The  proof,  in  other  words,  does  not  alter,  add  to,  or  ehange 
the  will^  but  is  admitted  to  show  with  what  intent  the  subsequent 
portion,  gift,  or  advancement  was  made":  May  v.  May,  28  Ala.  141. 
This  is  borne  out  by  the  following  authorities:  Johnson  v.  Belden, 
20  Conn.  322;  Rogers  v.  French,  19  Ga.  316;  Bichardson  v.  Eveland, 
126  111.  37,  18  N.  E.  308;  Timberlake  v.  Parish,  5  Dana  (Ky.),  345; 
Matter  of  Townsend,  5  Dem.  (N.  T.)  147;  Degraaf  v.  Teerpenning, 
62  How.  Pr.  (N.  Y.)  313;  Langdon  v.  Astor,  16  N.  T.  9,  3  Duer,  477; 
Gill's  Estate,  1  Pars.  Eq.  Gas.  (Pa.)  130;  Biggleston  v.  Grubb,  2 
Atk.  48;  Shudal  v.  Jekyll,  2  Atk.  516;  Kirk  v.  Eddowes,  3  Hare,  509; 
Ellison  V.  Cookson,  1  Ves.  Jr.  100, 

If  the  presumption  against  double  portions  is  attempted  to  be  re- 
butted by  parol,  it  may  be  supported  by  evidence  of  the  same  char- 
acter: Miner  v.  Atherton,  35  Pa.  St.  528;  Powys  v.  Mansfield,  3 
Mylne  &  0.  359.  In  such  a  case  equity  raises  the  presumption 
against  double  portions,  and  parol  evidence  is  admitted  merely  to 
confirm  the  presumption  already  raised:  Sims  v.  Sims,  10  N.  J.  Eq. 

158. 

In  Wallace  v.  Du  Bois,  65  Md,  153,  4  Atl.  402,  parol  evidence  was 
held  admissible  where  the  money  was  advanced  by  a  father  under 
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lach  eireumstanees  aa  not  to  raise  the  presumption  of  satisfaction, 
to  show  that  sneh  was  reallj  bis  intention. 

3.  Strength  of  the  Presnmptioii. — Advancements  to  children  are 
presmned  to  be  in  satisfaction  of  legacies,  and  this  presumption  is 
sot  rebutted  by  slight  circumstances:  Hinchcliffe  ▼.  Hinchcliffe,  8 
Ves.  Jr.  51A.  So  where  there  is  a  slight  difference  between  the  gift 
and  the  l^acj  as  to  the  time  of  payment,  it  will  not  prevail  against 
the  presumption  of  satisfaction:  Barclay  t.  Wainwright,  3  Yes.  Jr. 
462;  Hartopp  v.  Hartopp,  17  Ves.  Jr.  184.  A  contrary  view  is  held 
in  Van  Houten  v.  Post,  32  N.  J.  Eq.  709,  33  N.  J.  Eq.  344,  holding 
that  the  presumption  is  slight,  and  citing  in  support  Bosewell  v. 
Bcnnet,  3  Atk.   77;  Kirk  v.  Eddowea,  3  Hare,  509. 

As  to  the  strength  of  the  presumption,  the  court  in  May  v.  May, 
28  Ala.  141,  s&id:  "Had  the  amounts  advanced  been  Inconsi'Jcrable, 
the  presumption  that  the  provisions  were  eumulative  and  intended 
80  to  operate,  would  have  been  much  less  stringent.  But  when  the 
provision  amounts  to  as  much,  or  more,  or  approximates  very  nearly 
the  amount  to  which  the  child  would  be  entitled  under  an  equal 
distribution  aa  provided  for  in  the  will,  the  presumption  becomes 
▼erj  strong  that  the  father  was  executing  his  will,  in  part  at  least, 
&nd  under  such  circumstances,  the  law  requires  very  clear  and  satis* 
factory  proof  that  it  was  intended  by  the  father  to  give  the  ehildren 
thus  advanced  double  portions."  As  to  th?  occasion  of  making  the 
gift,  and  its  influence  upon  the  presumption,  see  Bobinson  v.  Whitley» 
»  Ves.  Jr.  677. 

4.  Intention  of  Testator.— The  intention  of  the  testator  being 
the  essence  of  ademption  by  advancement,  the  assent  of  the  legatee 
is  not  necessary:  Cowles  r.  Cowles,  56  Conn.  240,  13  Atl.  414.  In 
Georgia  a  legacy  may  be  adeemed  by  delivery  of  property  to  the 
legatee  during  the  testator's  lifetime,  but  the  delivery  must  be 
of  sach  a  character  as  to  show  it  was  the  testator's  intention  to 
part  at  that  time  irrevocably  with  dominion  over  the  property;  and 
ademption  is  a  question  of  fact  for  the  jury:  Clayton  v.  Akin,  38 
6a«  320,  95  Am.  Dec.  393. 

A  Kentucky  statue  provides  that  a  provision  for  or  advancement 
to,  any  person,  whether  child  or  stranger,  shall  be  deemed  a  satis- 
faction in  whole  or  in  part  of  a  devise  or  bequest  contained  in  the 
will,  in  all  cases  in  which  it  shall  appear  from  parol  or  other  evi- 
dence to  have  been  so  intended.  Under  this  statute,  one  claiming 
An  advancement  to  be  in  satisfaction  of  a  legacy  must  aver  that 
Baeh  was  the  intention  of  the  testator:  Swinebroad  t.  Bright,  23  Ky. 
Iaw  Bep.  65,  62  a  W.  484. 

6.  Testator's  Books  of  Account.— The  books  of  account  of  a 
testator,  wherein  certain  sums  are  directed  to  be  taken  from  a 
thild's  portion,  as  bequeathed  by  will,  are  not  evidence  per  se.  Tlie 
fact  of  advancement  must  be  proved  by  evideneo  aliunde,  which 


taken  m.  eosneetiaa  witli  thft  boolEa^  wmld  jrore  ^10  taetz  Ben- 
jamin  ▼.   Dimndek  4  BediL   (^iT.  Y.)    7;   Ljnrzenca   t.  lindsnj, 
17.  T.  lOS;  Mazak  r.  Brown,  18  HJm,  319. 


1.  Of  BO  Iu9U[Ltjii0t.^-T&e  elaoi  of  legneieB  tikos  f^  iTiiif  imwul 
sre  thoee  known  ae  gen^sl  or  peemnazj.  Wo  bow  come  to  an- 
other elaoBy  ao  to  the  ademption  of  wiiick  some  eonffiet  and  con- 
fusion  iiaa  aiiaen — ^ecifie  TpgtfltfWy  whicE  ar^  as  the  name  implies, 
beqneata  of  eertain,  definite  objects:  Hood  t.  Haden,  8S  Ta.  5SS. 

One  line  of  eases  holds  that  the  ademption  of  a  speeifie  legaey 
does  not  depend  upon  the  intention  of  the  testatog,  the  sole  test 
being;  Does  the  thing  beqtteathed  xenEain  in  specie  at  the  time  of 
the  testator's  death f  If  it  does  not,  it  is  adeemed:  Sichards  t. 
Hnmphreys,  15  Pick.  (ITaas.)  135;  Beck  ▼.  McGillia^  9  BartiL  (N.  T.) 
Z5;  Hoke  t.  Hermann  21  Fi.  St.  301;  Stanlej  t.  PoUer,  2  Goes,  180; 
Hnmphrejs  r.  HnmphreTS,  2  Cox.    184. 

2»  Tin  Oodziiia  Ocitlciaad.~The  doctrine  of  these  cases  is 
repudiated  and  criticised  in  Beall  t.  Blake,  16  6a.  119,  in  the  fol- 
lowing strong  language:  "A  testator's  intention,  if  th^t  is  not  fl« 
Icgaly  is  the  law  to  his  will.  To  this  mle  there  is  no  exception  of 
which  I  am  aware.  And  jet  I  am  aware,  that  in  1786,  Lord  Thnr- 
low,  as  Chancellor^  in  the  case  of  Ashbnmer  t.  Hacgoire,  commenced 
the  making  of  an  exception  to  it,  and  that  in  the  coarse  of  a  riiort 
time  nfterward  in  the  cases  of  Badrick  t.  Stevens,  3  Bro.  C.  C,  431, 
0tanle7  r.  Potter,  2  Cox,  180,  and  Humphries  t.  Humphries^  8  Cox, 
184,  he  completed  the  woik,  as  far  as  in  him  it  la^  to  complete  it; 

''In  the  last  of  these  cases,  he  makes  the  annonncement,  'that 
ho  was  satisfied,  from  the  consideration  he  had  given  to  the  cases 
on  a  former  occasion,  that  the  only  rule  to  be  adhered  to,  was  to  a» 
certain  whether  the  subject  of  the  specific  bequest  remained  in 
specie,  at  the  death  of  the  testator;  and  if  it  did  not,  that  then 
there  muAt  be  an  end  of  the  bequest;  that  the  idea  of  discussing 
what  might  be  the  particular  motives  and  intentions  of  the  testator. 
In  each  case,  in  destroying  the  subject  of  the  bequest,  would  be  pro- 
ductive of  endless  uncertainty  and  confusion':  Boper  on  Legacies, 
244. 

''Now  a  thing  cannot  be  said  to  'remain  in  specie'  a  testator  % 
at  the  time  of  his  death,  if  before  that  time  he  has  sold  it  or  other- 
wise parted  with  it,  or  if  the  thing  has  perished,  or  if  it  was  ne^er 
his,  but  was  always  another's,  although  he  thought  it  to  be  his  when 
he  boquoatbod  it.  Lord  Thurlow's  announcement  eomes,  therefore;^ 
to  this:  That  if  a  testator,  afer  making  his  will,  has  sold  the  thing 
which  constitutes  a  speoiflo  bequest,  or  has  otherwise  parted  with 
it;  or  if  the  thing  has  itself  perished;  or  if  it  was  never  his  to  be- 
quoathi  but  was  always  another-'Sy  although  he  thanght  it  hia— in 
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taj  of  these  eases,  ihe  speeiiie  t>eqtie8t  is  adeemed»ig  so  completely 
adeemed,  that  if  the  ease  be  that  the  thing  given  has  perished, 
there  can  be  no  replaeemenl  of  it  by  an  equivalent,  in  money  or 
other  thing;  or  if  the  ease  be  that  the  thing  bequeathed  has  eeased 
to  belong,  or  has  never  belonged  to  the  testator,  there  ean  be  made, 
by  the  ezeentor  with  the  tme  owner,  no  arrangement  by  wfaieh 
to  render  the  thing  subject  to  the  bequest,  no  odds  how  manifest 
xt  may  be  in  the  will  that  ^the  -tesiatur  intended  such  replacement, 
or  arrangement,  whichever  it  might  be,  that  the  ease  should  rs- 
flnire.  .... 

"The  upshot  of  this  innovatiGn  of  liOrd  Thurlow  was  a  stats 
of  evil  so  intolerable  that  parliament  had,  at  length,  to  interpose 
with  a  statute  for  its  suppression.  This  parliament  did,  by  Stat- 
ute 1  Yictoria,  chapter  26,  section  23,  which  enacts,  'that  no  con- 
"veyance,  or  other  act,  made  or  done  subsequently  to  the  eocecution 
tf  a  win  of,  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  rsvoked,  aa 
aforesaid  shall  prevent  the  operation  of  the  will,  with  respect  to 
nieh  estate,  or  interest  in  such  real  or  personal  estpste,  as  the  testator 
teB  have  power  to  dispose  of  by  will,  at  the  time  of  his  death.' 
And  section  24,  which  enacts  'that  every  wiU  mbaXL  be  construed  with 
Nference  to  the  real  estate,  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediate^ 
before  the  death  of  the  testator,  unles  a  contrary  intention  shall 
•PPear  in  the  will' 

''The  effect  of  these  enactments  must  be,  in  a  great  measure, 
tf  uot  altogether,  to  suppress  liord  Thurlow 's  innovation,  and  to 
Biako  the  old  rule  its  pristine  breadth— jto  make  it  a  rule  without 
exception— the  old  rule,  that  the  testator's  intention  gives  law  to 
luB  wilL" 

li.    BMinsst  of  B^bt. 

1.  Adeemed  by  Pagrment— The  bequest  of  a  debt  is  a  specific 
leg&ey,  and  payment  to  the  testator  during  his  lifetime  works  an 
^emption  thereof:  Buccession  of  Batchelor,  48  La.  Ann.  278,  19 
South.  283;  Badriok  ▼.  Stevens,  8  Bro.  C.  C.  431;  Fryer  v.  Morris, 
^  Ves.  Jr.  360;  Pawlet's  Case,  Ld.  Baym.  335;  Manton  v.  Tabois, 
^  Bw  30  Ch,  Div.  92.  Bo  where  a  husband  ^ves  and  bequeaths  to 
lus  wife  ''all  moneys  and  interest  that  may  be  recovered  of  and 
from  Dr.  K^  for  the  purchase  of  the  Penrose  estate/'  and  he  re- 
aves the  money  therefor  in  his  lifetimOi  the  specific  debt  is 
adeemed:  Gilbreath  v.  Alban,  10  Ohio,  64.  Bo  a  legacy  given  to 
tatisfy  a  debt  due  a  legatee  from  a  third  person  is  in  the  nature 
^  a  q^ecifle  legacy,  and  payment  by  the  testator  in  his  lifetime 
^rks  an  ademption:  Tanton  t.  Keller,  167  HI.  129,  47  N.  £.  376, 
affirming  61  111.  App.  626.    See,  also,  Taylor  v.  Tolen,  38  N.  J.  £q.  9X. 

2.  Distinction  Between  Voluntary  and  Ctonqralsory  Payment.— A 
^lutbetion  was  formerly  made  in  the  ease  of  a  bequest  of  a  debty 
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between  when  it  was  voluntarily  paid,  and  when  paid  by  com- 
pulsion.  In  the  former  case  it  was  held  not  to  work  an  ademption, 
-as  the  act  was  not  that  of  the  testntor,  and  he  eonld  not  help 
receiving  the  amount;  while  in  the  latter  eaae  the  act  was  his  own, 
and  showed  an  intention  on  his  part  to  treat  the  legacy  as  at  an 
end:  Stout  v.  Hart,  7  N.  J.  I».  414;  Lawson  T.  Stitch,  1  Atk.  507; 
Crockat  v.  Crockat,  2  P.  Wms.  164;  Bider  v.  Wager,  2  P.  Wma.  328; 
Drinkwater  v.  Falconer,  2  Yes.  623,  the  distinction  being  borrowed 
from  the  civil  law:  Birch  v.  Baker,  Mosely,  373. 

Thia  distinction  is  at  present  not  recognized,  and  ademption  Ib 
held  to  have  taken  place  when  the  debt  was  paid,  regardless  of 
whether  done  voluntarily  or  under  compulsion:  Wyckoff  v.  Perrine, 
37  N.  J.  Eq.  118;  Ashbumer  v.  Macguire,  2  Bro.  C.  O.  108,  2  White 
&  Tudor  Lead.  Cas.,  pt.  1,  p.  d46. 

3.  Ab  Advancement. — A  debt  may  be  made  the  subject  of  ma 
advancement  the  same  as  a  gift  of  money.  So  where  by  will  a 
testator,  after  reciting  that  his  son  owed  him  a  certain  sum,  dne 
on  notes,  released  him  from  the  payment  of  interest  up  to  the  time 
of  his  death.  Some  years  later  he  made  a  codicil,  not  referring 
to  said  release.  At  the  date  of  the  will  the  son  owed  the  testator 
fourteen  hundred  pounds,  and  between  the  date  of  its  execution 
and  that  of  the  codicil  that  sum  was  paid  off,  and  a  subseq^nent 
advance  of  twelve  hundred  pounds  was  made  to  the  son,  which 
was  owing  at  the  testator  ^s  death.  It  was  held  that  the  release 
of  interest  was  equivalent  to  a  specific  legacy  of  the  interest  on  the 
debt  due  when  the  will  was  made,  and  that  it  had  been  adeemed, 
not  extending  beyond  the  date  of  the  will:  Sidney  v.  Sidney,  L.  B. 
17  Bq.  66.    See,  also,  Davis  v.  Close,  104  Iowa,  261,  73  N.  W.  600. 

The  declarations  of  a  parent,  made  after  debts  have  been  con- 
tracted, of  an  intention  to  treat  them  as  advancement,  are  not 
admissible,  such  declarations  not  being  communicated  to  the  child, 
nor  accompanied  by  an  act  sufficient  to  obliterate  the  obligations 
as  debts:  Yundt's  Appeal,  13  Pa.  St.  575,  53  Am.  Dec.  496. 

4u  Proceeds  of  Debt. — Where  the  proceeds  of  a  debt,  and  not  the 
debt  itself,  given  by  will,  are  paid  during  the  life  of  the  testator, 
no  ademption  occurs.  In  Coleman  v.  Coleman,  2  Yes.  Jr.  639,  the 
testator  gave  the  interest  of  a  certain  bill  of  exchange  to  his  wife 
for  life  and  directed  that  after  her  death  the  bill  should  be  sold 
and  the  money  divided  among  certain  persons;  the  bill  was  paid 
before  the  testator's  death,  and  was  held  not  adeemed  thereby.  So 
where  ''an  amount  of  money"  that  might  accrue  from  a  certain 
claim  was  bequeathed,  and  subsequently  paid,  under  order  of  court, 
the  money  being  invested  in  consols,  which  were  treated  as  sub- 
jects of  the  legacy,  ademption  was  held  not  to  have  occurred,  the 
court  saying:  "The  strict  construction  of  the  testator's  language 
makes  it  not  a  gift  of  the  debt  qua  debt,  but  of  the  sum  of  money 
produced  when  the  debt  was  recovered  and  ceased  to   exist  as  a 
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debt.  This  goes  to  show  that  the  teetator  contemplated  the  re- 
tovery  of  the  debt  in  hie  own  lifetime,  when  the  subject  of  the 
gift  could  not  be  the  debt  itself,  bat  the  amount  recovered  in  re- 
spect of  it":   Clark  ▼.  Browne,  2  Smale  &  O.  524. 

Where  a  legacy  of  two  thousand  pounds  was  devised,  which  was 
made  up  of  debts  due  the  testator  and  mentioned  in  a  schedule 
annexed  to  the  will,  but  in  fact  thejr  amounted  only  to  seventeen 
hundred  poundfl,  it  was  held  that  the  devisee  was  entitled  to  the  full 
two  thousand  pounds:  Pettiward  t.  Pettiward,  Bep.  T.  Finch,  152. 

c    Stocks,  Shares  and  Bonds. 

1.    Ademptlcii  by  Sale.— Stocks  and  bonds  are  the  common  sub- 
jects of  bequests,  and  difficulty  has  arisen  in  the  application  of  the 
doctrine  to   tbem.    The  sale  of  stock  specifically  bequeathed,  the 
same  as  the  sale  of  any  chattel,  works  an  ademption,  and  the  diffip 
culty  lies  in   determining  whether  the  legacy  is  specific.    Where  a 
testator  leaves  the  income  of  a  certain  number  of  shares,  which 
b  the  exact  number  he  owns  at  the  time,  and  subsequently  sells 
them,  the   legacy  is  specific   and   adeemed:    White   v.   Winchester, 
6  Pick.  (Mass.)  48.    So  where  ' '  my  one  thousand  pounds  East  India 
stock''  was  left  by  will,  it  was  held  specific  and  adeemed  by  sale 
thereof:  Asbbumer  v.  Macguire,  2  Bro.  C.  C.  108,  2  White  &  Tudor 
l^cad.  Gas.,  pt.  1,  p.  246.    See,  also,  Douglass  v.  Douglass,  13  App. 
D.  C.  21;  Harvard  Unitarian  Soe.  v.  Tnfta,  151  Mass.  70,  23  N.  £. 
1006;  Blackstone  t.  Blackstone,  3  Watts   (Pa.),  335,  27  Anu  Dec. 
359. 

In  Hosea  v.  Skinner,  33  Misc.  Bep.  053,  07  N.  Y.  Supp.  527,  the 
testator  left  shares  or  the  proceeds  thereof  "when  realized  as  same 
'Would  have  been  to  me."  Before  his  death  they  were  sold  and 
the  proceeds  invested  in  shares  of  another  company.  It  was  held 
that  the  legacy  was  specific  and  adeemed,  and  the  legatee  not  en- 
titled to  the  other  sharea.  In  Matter  of  Andrew's  Estate,  25  Mise. 
Bep.  72,  54  N.  Y.  Supp.  708,  shares  or  "the  proceeds  thereof  when 
realized"  were  bequeathed,  and  sale  of  them  by  the  testator  was 
lield  no  ademption,  and  the  legatee  entitled  to  the  proceeds. 

The  sale  of  stock  specificaUy  bequeathed,  then,  working  an  ademp* 
tion,  stock  subsequently  purchased  by  the  testator  does  not  pass  to 
^^^  specific  legatee:  Harrison  v.  Jackson,  L.  B.  7  Ch.  Div.  339; 
Maedonald  v.  Irvine,  L.  B.  8  Ch.  Div.  101.  In  Pattison  v.  Pattison, 
1  Mylne  &  K.  12,  a  testator  bequeathed  certain  annuities,  sold  them 
and  bought  others,  different  only  in  that  they  terminated  a  quarter 
-of  a  year  sooner.  The  court  held  that  the  specific  thing  bequeathed 
Jiot  existing  at  his  death,  it  was  adeemed. 

2.    Ademption  by  Exchange  and  OonyenrioiL 

A  Voluntary. — The  same  rule  applies  where  it  is  exchanged  for, 
-or  converted  into,  other  security.    So  where  a  testator  bequeathed  de- 
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b^noxEes  in   &  (tertsiiii  •^onxpzixy'.   and  subseqneiitlT'  converted 
intn    iphfmmre  nock  .jf  the  amis  ^ompanT*  die  Latter  did  sat 
by  will:  In  m  T.xnr^,  L.  B^    14  ' Jh.  Div.  SSIL 

Sli^riit  and  inxinarennL  s^Mmmpas  in.  iann.  of  the  aeemltj  do 
work  an  ailemprion:  In  le  Frajzm'a  Eatmoa  y^Iowa),  94  N.  W.  444^ 
as  wiiere  uHa  sctiek  ia  vested  in  onsceas  for  ths  aae  of  a 
who  aiZtiTwxrd  csurai  is  inso  hoc  own  bbdib:  Din^rwsO. 
Cox;  427.  Waera  aCDck.  in  an  inaaranea  eampany  was  left, 
eompaziv  loat  ica  r^ipiral  aKoek  in  cbft  fflTPWi  of  h\ 
the  maAin^  of  the  will:  and  an  ita  atock  faein^  filled  agaia,  tlio 
tastat^^T  paid  ap  part  only  of  hia  ^xarea  and  retained  t&eia  tQl  hl» 
deat.i,  the  le^r^uRj  waa  held  not  to  be  adeemed  as  to  wath  part  of 
the  st.)^.k:  Havana  ▼.  Havena.  1  Sand.  Ch.  \,N.  Y.)  3ZL. 

In  In  m  Peir:e,  25  R.  L  3^  34  AtL  388*  a  testatrix  beqaeathed 
■hare^  of  stock  in  a  bank,  which  snbaeqaently  during  ber  lifetini^ 
eon<^ll*iat<%(l  with  other  fcaiLkSy  the  new  eoncem  taking  over  th9 
liahiii'.i^^  and  assets  of  the  asveral  banks  withont  a  fonal  Iiqmd»- 
tson,  and  their  atoekhouiexs  were  aHowed  to  exchange  their  ahares 
for  shares  in  the  eonjoli*iated  bank.  No  ademptioa  waa  bdd  to 
have  occurred,  althoTi^h  the  testatrix  bad  to  make  a  amall  addi- 
tional  payment:  See,  aiao.  In  re  Pitkington's  Tmsta,  6  N.  B.  246. 

B*  By  Act  of  LttW. — An  exception  to  the  rnle  exists  where  the 
alteration  in  the  stock  is  brought  abont  by  an  act  of  law.  So  where 
sto^.k  he'-fneatbed  is  snbseqnently  tnmed  into  annoitiea  by  aet  of 
parliament,  it  is  not  adeemed:  Bronsdon  t.  Winter,  9  Amb.  56;  nor 
does  the  conversion  of  a  state  bank  into  a  national  bank,  under 
an  act  of  Conj^ess,  adeem  the  stock:  Maynard  ▼.  Heehanies'  Nat. 
Bank,  1  Brewst.  (Pa.)  483.  6ee  in  this  connection  Walton  ▼.  Wal- 
ton, 7  Johns.  Ch.  (N.  T.)  258,  11  Am.  Dec  456,  and  Partridge  ▼. 
VMTtr}f)iffr,    Cas.    t.    Talb.     226. 

In  Oftkfji  y.  Oakes,  9  Hare,  666,  a  bequest  was  made  of  all  the 
imtaioT  *n  Great  Western  Bailway  shares,  and  all  other  railway  shares 
of  which  be  might  be  possessed  at  the  time  of  his  death;  this  was 
held  to  pA4s  the  Great  Western  Bailway  shares  which  he  had  at  the 
dnto  of  bis  will,  and  which  were  afterward  converted  into  eonsoli- 
dfltod  stock,  by  resolution  of  the  eompany,  made  under  authority  of 
an  act  of  parliament;  but  not  to  pass  the  consolidated  stock  pur* 
chfiHod  by  the  testator  after  the  date  of  the  will,  share  and  stock 
b4^1n((  two  difTeront  things. 

O.  Gradual  AcqtilsitioiL— When  the  stock  bequeathed  is  sold,  the 
Ir^ncy  Is  a<leoniod,  even  though  similar  shares  be  in  the  testator's 
popmnpinlon  at  the  time  of  his  death.  So  where,  being  possessed  of 
one  ihoiiMiiid  pounds  guaranteed  stock  in  the  N.  B.  railway,  a  testa- 
tor loft  to  a  logatoo  ''my  one  thousand  N.  B.  preference  shares,'^ 
and  Afterward  sold  them,  and  died  possessed  of  shares  in  the  N.  B. 
railway,  acquired  by  several  successive  purchases,  exceeding  the 
amount  boquoathed,  it  was  held  to  be  adeemed:  In  re  Gibson,  L.  B» 
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2  Eq.  669.  The  eonrt  there  ndd:  ''In  this  eaw  the  tertaior,  «t  tt« 
time  of  his  death,  had  not  this  ipeeiiie  stock  in  any  ahape.  Ha  had 
parted  with  it,  and  acquired  by  sabaeqnent  |nirehaae  a  nneh  larger 
Bomber  of  ahares.  Theae  anfaaeqnent  porehaaaa  were  not  in  any  ahapa 
a  replacing  of  the  original  fnnd,  and  there  is  nothing  to  lead  the 
eoart  to  aappoae  that,  having  onee  adeemed  the  apeeifle  bequeat,  the 
tcitator  haa  replaced  the  identical  thing.  He  has  diatinetly  referred 
to  one  thing  in  hia  will,  which  waa  no  longer  in  exiatenee  at  the 
time  of  hia  death.  That  things  and  thai  only,  can  be  conaidered  aa 
the  aabject  of  the  beqneat.''  ^ 

In  Partridge  t.  Partridge,  Caa.  t.  Talb.  226,  one  deviaed  to  another 
one  thouaand  ponnda  capital  South  Sea  atoek;  at  the  time  of  making 
^  win  he  had  eighteen  hundred  pounda  aueh  atoek,  which  after- 
ward, by  Bale,  he  reduced  to  two  hundred  ponnda,  aubeequently  in* 
cr^aain^  it  to  aixteen  hundred  pounda,  which  amount  he  had  when 
he  died.  In  hia  opinion  the  lord  ehancellor  aaid:  ''All  eaaea  of 
ademption  of  legaciea  ariae  from  a  supposed  alteration  of  the  in- 
tention of  the  testator;  and  if  the  aelling  out  of  the  stock  ia  an 
evidence  to  preanme  an  alteration  of  auch  intention,  aurely  hia  buy- 
ing in  again  ia  aa  strong  an  evidence  of  hia  intention  that  the  legatee 
should  have  it  again.  •  •  •  •  It  would  bo  very  hard  in  the  eaae  at 
^  to  consider  the  selling  aa  an  ademption,  beeauae  he  might  aell 
out  for  aome  particular  purpose,  and  aa  aoon  aa  that  purpoae  waa 
answered  he  might  buy  in  again/' 

D*  tToauthorized  XnYestmeiit.— The  investment  of  proceeda  unau- 
thorized by  the  testator  has  been  held  not  to  work  an  ademption: 
Bnsan  v.  Brandon,  8  Sim.  171.  The  facts  in  that  caae  were  aa  follows: 
*A  resident  of  Jamaica  bequeathed  to  a  legatee  two  thousand  pounds^ 
part  of  seven  thousand  pounds  in  the  hands  of  his  agents  in  Eng- 
^d.  He  afterward  went  to  Philadelphia,  where  he  died.  A  week 
^^ore  his  death  he  wrote  to  his  agent  in  Jamaica,  requesting  him 
to  order  his  agents  in  England  to  invest  all  of  the  above-mentioned 
nun  in  any  stock  most  beneficial  to  his  estate.  The  agent  wrote 
accordingly,  but  before  the  arrival  of  his  letter  in  England,  the 
H^ta  there  had  voluntarily  invested  the  whole  of  the  testator's 
moneys  in  their  hands  in  certain  securities.  No  ademption  resulted, 
the  court  saying:  "A  mere  unexecuted  intention  to  ehange  the  state 
cf  a  fund,  which  -Uie  testator  might  have  revoked,  and  which,  in 
'act,  was  never  carried  into  execution,  cannot,  in  any  sense,  be  con- 
sidered as  an  ademption." 

S*  TTnder  Orders  In  Iiimacy.— A  testator,  after*  bequeathing  spe- 
cific stock,  waa  found  a  lunatic,  and  under  an  order  in  lunacy  the 
Btoek  was  sold  and  the  proceeds  invested  in  consols.  The  court  held 
the  first  stock  adeemed,  and  the  consols  went  into  the  residue  of 
^c  estate:  In  re  Freer,  L.  B.  22  Ch.  Div.  622;  Jones  v.  Green,  L.  B« 
S  £q.  555.    In  Jenkins  v.  Jones,  L.  B.  2  Eq.  323,  however,  after  the 
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testator  kad  become  iBsane,  the  spediie  legatee  vith  the  eonevrrenee 
at  the  cxeeutriXy  put  the  monej  derired  from  the  sale  of  the  shares 
is  a  bank,  in  the  aames  of  themaelTee  and  a  third  person,  where  i't 
remained  till  the  tesUtor's  death;  and  it  was  held  not  to  be 
adeemed. 

d.  MortgageSL — lake  a  debt,  a  mortgage  may  be  speeifieallj  be- 
qoeathed,  and  the  same  role  in  regard  to  its  being  in  esse  as  a  mort- 
gage applies.  In  Abemethj  r.  Oatlin,  2  Dem.  (N.  T.)  341,  a  testa- 
tor gave  his  executors,  bj  will,  a  certain  bond  and  mortgage  for  seven 
thousand  dollars,  the  amoent  of  principal  due,  held  against  a  cer- 
tain person,  to  convert  into  monej  on  a  fixed  occasion,  and  divided 
the  proceeds.  The  principal  had  originallj  been  ten  thousand  dol- 
lars, the  unpaid  balance  being  due  at  the  execution  of  the  will.  That 
balance  was  afterward  paid  the  testator,  who  deposited  it  in  a  bank, 
where  it  remained.  This  was  held  a  specific  legacy,  and  adeemed 
by  payment.  Two  important  New  York  cases  were  discussed,  as  fol- 
lows: ''In  Gardner  t.  Printup,  2  Barb.  83,  the  supreme  court  of  this 
state  had  under  consideration  a  case  closely  resembling  the  present. 
A  testator  bequeathed  'the  proceeds  of  a  bond  and  mortgage,'  which 
he  described.  In  his  lifetime  he  commenced  proceedings  for  the  col- 
lection of  the  amount  due  on  the  bond.  This  led  to  a  sale  of  the 
mortgaged  premises.  The  testator  was  paid  a  certain  sum  in  cash, 
and  took  from  the  purchaser  a  bond  which  he  indorsed  as  payment 
on  the  original  mortgage.  It  was  held  that,  under  these  circum- 
stances, the  legacy  was  extinguished. 

"The  question  of  ademption  came  again  before  the  supreme  court 
in  the  case  of  Beck  v.  McGillis,  9  Barb.  35.  A  testator  had  exe- 
cuted a  will  bequeathing  a  certain  mortgage  which  he  had  after-* 
ward  foreclosed.  He  had  taken  from  the  purchaser  a  new  mortgage 
upon  the  same  premises.  It  was  held  that  the  foreclosure  had 
destroyed  the  legacy,  and  that,  too,  in  spite  of  the  fact  that,  after 
the  decease  of  the  testator,  there  was  found  among  his  papers  a 
memorandum  in  his  own  handwriting  declaring  that  he  intended 
the  new  mortgage  to  take  the  place  of  the  old,  and  to  pass 
under  his  will  as  the  other  would  have  done  if  it  had  remained 
unextinguished  at  his  death.'' 

In  Gardner  v.  Hatton,  6  Sim.  93,  seven  thousand  pounds  secured 
on  mortgage  was  bequeathed;  after  the  will  was  made,  that  sum 
was  received  by  the  testator,  and  six  thousand  pounds  of  it  imme- 
ciiately  invested  on  another  mortgage,  the  other  one  thousand  pounds 
being  deposited  in  a  bank.  The  legacy  was  held  to  be  specific  and 
adeemed.  Where  a  will  directed  that  the  proceeds  of  a  certain  mort- 
gage owned  by  the  testatrix  should  be  used  to  pay  an  existing  mort- 
gage against  the  estate,  but  which  was  paid  to  her  before  her  death, 
and  the  proceeds  invested  in  certain  railroad  bonds,  it  was  held  that, 
AS  the  bonds  were  traceable  to  the  immediate  proceeds  of  the  mort- 
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gages,  thej  were  the  proceeds  thereof  within  the  meaning  of  the 

will:  Hopkins  t.  Goiirand,  23  N.  T.  Supp.  189. 

Where  a  win  directed  the  amonnt  of  a  certain  bond  to  be  collected 
after  the  death  of  the  decedent's  wife,  and  divided  among  certain 
legatees,  and  afterward  the  testator  took  from  the  obligors  an  ae* 
rignment  of  another  bond  and  mortgage  of  equal  amount,  in  place 
of  the  first  bond,  and  it  was  not  paid  at  his  death,  the  court  held 
the  legacies  general  and  not  adeemed:  Doughty  ▼.  Stiilwell,  1  Bradf. 
(N.  T.)  300, 

For  a  ease  in  which  the  mortgages  bequeathed  were  held  not  to 
he  adeemed  hj  the  mere  transfer  to  a  different  name,  thej  remain- 
ing in  specie  at  the  testatrix's  death,  see  In  re  Tillinghast,  23  R  I. 
121,  49  Atl.  634.  Bee  in  addition  <<DemonstraUve  Legacies,"  YUl, 
and  '' Bequests  of  Proceeds,"  V,  herein. 

e.  InsoTance  Policies.— Policies  of  life  insurance  rest  on  the  same 
ground  as  instruments  bequeathed,  and  where  paid  during  the  testa- 
tor's lifetinie  do  TM>t  pass:  Barker  v.  Rajner,  6  Madd.  208,  on  appeal, 
2  Buss.  124.  Where  specific  chattels  bequeathed  were  insured  and 
lost  at  sea,  the  legatee  was  held  to  have  no  claim  upon  the  in-  ' 
Burance  monej,  being  different  from  what  was  by  will  left:  Durrant 
▼.  Friend,  5  De  Gex  &  £L  343. 

f*  Artidea  of  Partaerfllli4;». — A  partner  by  will  gave  part  of  the 
profits  reserved  to  him  to  his  partner.  Afterward,  at  the  expira- 
tion of  the  partnership,  he  renewed  it  with  the  same  men,  giving 
them  a  greater  interest  than  they  had  under  the  former  articles.  It 
was  held  that  the  renewal  of  the  partnership  did  not  work  an  ademp* 
tion:  Blackwell  v.  Child,  Amb.  260. 

IV.    Modes  of  Ademption. 

&■  Acquisition. — Ademption  in  the  case  of  specific  legacies  arises 
generally  in  one  of  two  modes,  alienation  and  acquisition. 

Acquisition  occurs  where  the  thing  bequeathed  is  not  the  testator's 
when  the  will  is  made,  but  subsequently  becomes  his;  and  has  been 
more  fully  discussed  under  the  preceding  subdivision  of  debts,  etc., 
iA  detalL  Ademption  by  acquisition  applies  only  to  specific  lega- 
eifls:  In  re  Bradley's  Will,  73  Yt.  253,  50  AtL  1072. 

Ik    Alienation. 

!•  Of  Personalty. — ^Alienation  is,  perhaps,  the  most  common  cause 
of  ademption.  As  where  a  slave  is  bequeathed  and  is  sold  during 
the  lifetime  of  the  testator,  ademption  occurs,  there  being  nothing 
ioT  the  bequest  to  act  upon:  Godard  t.  Wagner,  2  Strob.  Eq.  (&,  0.) 
1«  It  was  held  in  Blakemore's  Succession,  43  La.  Ann.  845,  9  South. 
496,  that  the  sale  of  property  bequeathed  does  not  revoke  a  legacy 
of  it,  when  clearly  proved  that  such  was  not  the  intent  of  the  testa- 
tor, as  in  the  ease  of  a  simulated  transfer  acknowledged  by  the 
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^randee,  the  property  retnming  to  the  testator^  and  being  in  eae  at 
hie  death. 

n%e  fltriet  eommon-law  rule  as  to  the  alienation  of  the  enbjeet  of 
a  specific  legacy  was  changed  in  Kentucky  i>y  statnte,  which  enacts 
that:  ''The  conversion,  in  whole  or  in  part,  of  money  or  property, 
or  the  proceeds  of  property  devised  to  one  tff  the  testator's  heirs 
into  other  property  or  thing,  with  or  without  the  assent  of  the  tes- 
tator, shall  not  be  on  ademption  of  the  legacy  or  devise  unless  the 
testator  so  intended;  but  the  devisee  shall  have  and  receive  the 
value  of  such  devise  unless  a  contrary  intention  on  the  part  of  the 
testator  appear  from  the  will,  or  by  parol  or  other  evidence:  Sehae- 
fer  V.  Voght's  Trustee,  28  Ky.  Law  Bep.  2291,  67  8.  W.  64;  Miller 
T.  Malone  (principal  case),  109  Ky.  133,  58  8.  W.  706.  This  stat- 
ute applies  only  where  the  devisee  is  an  heir  of  the  testator:  Franek 
T.  Franch,  24  Ky.  Law  Bep.  1790,  72  8.  W.  276.  8ee  Patton  v.  Pat- 
ton,  2  Jones  Eq.  (N.  C.)  494,  for  a  case  in  which  the  property  was 
sold,  without  the  knowledge  of  the  testator,  and  the  legacy  was  held 
not  adeemed. 

2.  Of  Beal  Property.— If  the  real  property  devised  is  sold,  the 
money  received  cannot  be  substituted  for  the  land,  it  becoming  per- 
sonalty, and  the  devisee  has  no  claim  upon  the  fund:  Philson  ▼• 
Moore,  23  Hun  (N.  Y.),  152.  So  a  conveyance  in  fee  simple  of  a 
lot  is  a  revocation  as  to  it,  and  the  Tent  reserved  to  the  grantor 
therefrom  does  not  pass  to  the  devisee:  filkerrett  v.  Burd,  1  Whart. 
(Pa.)  246.  And  where  a  testator  devised  all  his  real  estate  to  his 
wife,  for  life,  to  be  sold  after  her  death  and  the  proceeds  divided 
among  his  nephews  and  nieces,  and  he  subsequently  sold  a  portion 
of  the  land,  taking  a  mortgage  for  part  of  the  purchase  money,  this 
operated  as  a  revocation  of  the  devise,  and  the  nephews  and  nieeed 
took  no  interest  in  the  purchase  money  mortgage,  that  going  to  the 
residuary  legatee:  McNaughton  v.  McNaughton,  34  N.  Y.  201. 

Generally,  where  an  option  is  given  and  not  exercised  tOl  after 
the  death  of  the  testator,  the  proceeds  are  treated  as  personalty: 
Lawes  v.  Bennett,  1  Coz,  167, 1  B.  P.  10.  Where  the  intention,  how- 
ever, is  otherwise  manifested,  a  difFerent  rule  prevails:  In  xe  Pyk^ 
13  Bep.  396.  In  that  ease  the  decedent  devised  real  estate,  aubse- 
quently  made  a  codicil  confirming  the  will,  and  on  the  same  day  ex- 
ecuted a  lease  of  the  realty,  giving  the  lessee  an  option  to  pur^ 
chase,  which  was  exercised  after  the  testator's  death.  Thia  was 
held  a  suificient  indication  of  intention  that  the  money  shonld  ge 
the  same  way  aa  the  land,  and  that  the  speciilo  legatee  was  entitled 
to  it. 

Where  the  property  was  sold,  and  the  will  provided  for  sals 
thereof,  and  distribution  of  the  proceeds,  and  no  ademption  oeenras^ 
see  Connecticut  Trust  etc.  Oo.  v.  Chase  (Conn.),  56  AtL  171. 

Where  the  real  estate  is  sold  under  eondemnation  proceedings,  the 
proceeds  thereof  become  personal  property,  the  same  as  in  the  case 
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of  a  yolnntary  sale,  and  tha  deTiaee  is  not  entitled  thereto:  Ama- 
traao  r.  Downs^  170  N.  Y.  388,  88  Am.  St.  Bap.  671»  63  N.  E.  340, 
affirming  62  App.  Div.  405,  70  N.  Y.  S.  833. 

As  to  the  appointment  of  a  power  working  an  ademption  see  Oala 
T.  Gal^  21  Baa7«  349;  In  za  Bowaett  (1901),  1  Gh.  898,  70  L.  J.  Ch. 
149. 

V*    BaQiMst  of  ProoaadiL 

Where  the  proeeeda  of  a  bond  and  mortgage  are  speeifleally  given, 
it  is  a  specifie  legaej;  but  not  where  a  certain  enm,  to  be  paid  ont 
ef  the  proeeeda  of  a  bond  and  mortgage,  ia  given.    6o  if  the  legaej 
IB  speeific,  the  proeeeda  mnat  eziat  in  some  form  at  the  testator's 
death,  and  when  anj  part  of  them  haa  become  naed  in  the  payment 
of  debts  or  otherwise,  so  as  to  have  lost  their  aeparata  identity, 
ademption  pro  tanto  occurs:  Ctardner  v.  Printnp,  2  Barb.  (N.  Y.)  83. 
In  Nooe  v.  Yannoy,  59  N.  C  (6  Jonea  Eq.)  185,  the  eonrt  said: 
''As  the  proeeeda  of  the  sale  of  the  property^  are  given,  it  follows 
that  if  each  a  part  thereof  as  ia  apecified,  can  be  traced  ont  and 
identified,  at  the  time  of  the  death  of  the  testator,  the  legacy  will 
take  effect,  and  there  will  be  no  ademption,  or  only  a  partial  one. 
The  diBtinction  between  the  gift  of  the  property  itself  and  a  gift 
of  the  value  of  the  property,  or  the  proceeds  of  the  sale  of  property 
u  wen  settled:  Pulaford  ▼.  Hnnter,  3  Bro.  C  C.  41^;  i  Boper  on 
Ijegaeiesy  246,  where  it  is  said:  'The  last  class  of  cases  to  be  no- 
ticed aa  not  falling  within  the  general  mle  of  ademptions  is  where 
the  terms  of  the  beqneat  are  so  comprehensive  aa  to  include  within 
their  compaas  the  fund  specifically  bequeathed,  although  it  haa  un- 
dergone considerable  alteration.'    He  illustrates  the  exception  by 
flnpposing  the  value  of  certain  notes  and  cash  in  the  hands  of  B.,  to 
^  given  to  C,  and  afterward  the  testator  changes  the  notes  and 
cash,  by  an  investment,  into  exchequer  bills,  bonds  or  mortgages, 
which  are  placed  in  the  hands  of  B.,  the  exchequer  bills,  bonds  or 
OLortgagea  will  pass,  because  they  answer  the  specification  of  the 
fnnd  in  the  will."    See  the  distinction  made  between  this  case  and 
Starbuck  t.  Starbuck,  93  N.  GL  183,  where  the  money  was  given  and 
subsequently  reinvested. 

VL    Change  In  Snbject  of  thB  Beq^ieat 

ft>  As  to  Fonn  of  Security.— An  essential  change  in  the  thing 
specifically  bequeathed  works  an  ademption,  and  it  therefore  be- 
comes necessary  to  determine  what  is  an  essential  change. 

Where  notes,  secured  by  mortgage,  were  bequeathed,  which  notes 
the  testator  surrendered,  and  took  a  reconveyance  of  the  property 
for  which  they  were  given  j  and  afterward  sold  the  same  property  to 
another  and  took  notes  for  it  that  were  unpaid  when  he  died,  the 
le^y  was  held  adeemed  on  account  of  the  change:  Tolman  v.  Tol- 
num,  85  Me.  817,  27  Atl.  184.    But  where  a  testator,  after  bequeath- 
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ing  bv  will  a  certain  claim  against  his  debtor,  exchanges  with  the 
latter  the  original  evidence  of  his  debt  for  his  bond,  the  legacy  is 
not  revoked  by  implication  under  the  Louisiana  statnte,  the  only 
modification  being  in  the  form  of  the  evidence,  the  obligation  re- 
maining: Irwin's  Succession,  33  La.  Ann.  63.  So  where  notes  be- 
queathed were  signed  by  two  persons,  one  of  whom  the  testator,  be- 
fore his  death,  released,  and  took  new  notes  for  the  debt  from  the 
other,  signed,  secured  by  mortgage,  no  ademption  resulted:  Ford  v. 
Ford,  23  N.  H.  212. 

b.  As  to  Deposit  in  Bank.— In  Prendergast  v.  Walsh,  58  N.  J.  Eq. 
149,  42  Atl.  1049,  a  testatrix  by  will  gave  her  money  in  certain  banks 
to  her  sisters;  before  her  death  she  drew  it  out  and  deposited  it  in 
another,  where  it  remained  till  her  decease.  Although  a  specific  leg- 
ucy,  the  court  held  it  not  to  have  been  adeemed,  saying:  "It  is  un- 
doubtedly true  that  a  general  deposit  in  a  bank  creates  a  debt  from 
the  bank  to  the  depositor.  The  bank  is  not  bound  to  preserve  the 
money  in  specie,  and  it  can  be  paid  by  the  delivery  of  any  money 
of  equal  amount.  It  is  also  true  that  a  testamentary  gift  of  a  debt 
due  to  the  testator  is  adeemed,  if  the  debt  is  paid  to  the  testator  dur- 
ing his  life.  But  it  seems  to  me  that,  while  such  a  deposit  ereatea 
a  debt,  yet  the  gift  of  the  amount  of  such  deposit,  as  money  or  cash, 
diifers  from  the  gifts  of  an  ordinary  debt.  It  will  pass  by  a  gift  of 
all  the  testator's  ready  money  or  cash.  Sir  Lancelot  Shadwell,  in 
the  case  of  Parker  v.  Marchant,  1  Younge  &  C.  Ch.  290-307,  affirmed 
by  Lord  Chancellor  Lyndhurst  on  appeal  (1  Phill.  Ch.  356),  said: 
''Undoubtedly,  an  ordinary  balance  in  the  banker's  hands  is,  in  m 
sense,  a  debt  due  from  him.     Certainly,  he  may  be  sued  for  the  debt. 

But  it  may  be  equally  true  that,  in  a  sense,  it  is  ready  money 

The  term  'debt,'  however  correct,  is  not  colloquially  or  familiarly 
applied  to  the  balance  at  a  banking-house.  No  man  talks  of  his 
banker  being  in  debt  to  him.  Men,  speaking  of  such  a  subject,  say 
that  they  have  so  much  in  their  banker's  hands.  A  mode  of  ex- 
pression indicating  virtual  possession,  rather  than  a  right  to  which 
the  law  applies  the  term  'chose  in  action.'  •  •  •  .  In  the  present  case 
the  intention  of  the  testatrix  was  not  to  give  a  mere  thing  in  action. 
What  she  gave  was  the  money  in  the  banks—using  the  words  in 
their  popular  sense.  It  is  true  that  the  money  did  not  exist  in  specie, 
and  would  not  again  be  delivered  to  her  or  her  personal  representa- 
tives in  specie;  yet,  having  put  money  there,  which  was  stiU  there 
as  money,  liable  to  be  drawn  as  money,  so  she  designated  it  as 
money.  The  thing  she  bequeathed  she  drew  from  the  bank,  it  re- 
mained the  identical  thing  bequeathed    until  disposed  of  in   some 

way   by   her If   the    money   remained   practically  the    same 

money,  then  the  removal  of  it  from  the  place  of  its  deposit  did  not 
amount  to  an  ademption.  The  place  of  deposit  was  merely  used  as 
descriptive  of  the  thing  bequeathed."  But  see  Bell's  Estate,  8  Pa. 
Co.  Ct.  Bep.  454. 
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e.  As  to  FUoo  or  Locmlity. — Some  confnsion  has  arison  among  the 
authorities  as  to  the  effeet  of  removing  goods  bequeathed  as  at  a 
particnlar  place.  Where  the  place  is  merely  descriptive,  removal 
to  another  location  is  immaterial:  In  re  Tillinghast,  23  R.  I.  121,  49 
Ail  634;  Canningham  v.  Boss,  2  Cas.  t  Lee,  272.  The  diifienltj  arises 
in  determining  whether  the  place,  in  each  particular  instance,  is  de- 
aeriptive.  In  Norris  v.  Norris,  2  Coll.  719,  10  Jnr.  629,  there  was  a 
bequest  of  furniture  in  a  certain  house;  subsequentlj  the  testator 
moved,  took  that  furniture  with  him,  and  bought  more.  It  was  held 
that  the  bequest  was  not  adeemed,  being  a  general  gift.  So  where  a 
testator  gave  aU  his  plate  and  linen  in  his  house  at  S.  to  his  wife,  he 
having  but  one  set  of  plate  and  linen,  which  wns  usually  removed 
with  the  family  from  house  to  house,  and  at  the  time  of  his  death 
it  happened  to  be  at  B.,  the  country  house,  it  was  held  to  pass  to 
hifl  wife:  Land  ▼.  Devaynes,  4  Bro.  C.  C.  537. 

In  Houlding  v.  Cross,  1  Jur.,  N.  Su,  250,  a  testator  bequeathed  all 
the  furniture  which  should  be  in  a  certain  house  at  his  death,  in 
which  he  lived  when  the  will  was  made;  subsequently  he  moved, 
taking  the  furniture  with  him,  and  it  was  held  to  be  adeemed:  See 
to  the  same  effect  Blagrove  v.  Coore,  27  Beav.  138;  Qreen  v.  Sy- 
monds,  I  Bro.  C.  C.  129,  note;  Colleton  v.  Garth,  6  Sim.  19;  Heseltine 
V.  Heseltine,  3  Hadd.  276.  In  Shaftsbury  v.  Shaftsbury,  2  Yem. 
747,  after  the  bequest  of  the  goods  in  a  certain  house,  the  steward 
of  the  testator,  in  the  latter 's  absence,  removed  them  to  another 
house,  on  aceount  of  the  expiration  of  the  lease.  It  was  considered 
an  ademption,  the  testates^  having  approved  the  move;  but,  if  it 
had  been  fraudulently  done,  to  defeat  the  legacy,  or  by  tortious  act 
with  the  testator's  privity,  the  legacy  would  have  passed.  See,  gen- 
erally, Domvile  v.  Taylor,  32  Beav.  604. 

The  removal  of  goods  for  a  necessary  purpose  is  not  an  ademption 
of  a  specific  legacy:  Moore  v.  Moore,  1  Bro.  C.  C.  127;  as  where  re- 
moved from  a  ship  if  likely  to  founder,  or  a  burning  house:  Chap- 
man V.  Hart,  1  Yes.  271,  in  which  case  a  distinction  is  made  between 
a  legacy  of  goods  on  board  a  ship  and  in  a  house. 

If  the  removal  be  temporary,  the  goods  pass,  as  the  intent  is  to 
Mum  them,  but  not  if  taken  permanently:  Spencer  v.  Spencer,  21 
Beav.  548.  Intention,  however,  alone  is  not  enough.  In  Beaufort 
▼.  Dundonald,  2  Yem.  789,  one  devised  furniture  in  his  house  at 
D.  and  ordered  goods  to  be  carried  from  London  thereto,  making 
arrangements  with  carriers  for  that  purpose.  Before  the  goods 
were  removed  he  died,  and  they  were  held  not  to  pass  by  will,  the 
mere  intention  to  remove  them  not  being  suiBcient. 

^here  a  testator  devised  goods  in  a  certain  house  at  his  death, 
Ukd  the  tenant  in  possession  thereof  refused  to  allow  him  to  place 
certain  goods  there,  he  wishing  to  do  so,  and  in  consequence  of  such 
refusal  he  stored  them  in  farm  buildings  belonging  to  him,  where 
they  were  at  his  death,  there  was  no  ademption:  Bawlinson  v.  Baw* 
linson,  L.  B.  8  Ch.  Div.  302. 
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VIL    Benewal  of 

The  renewal  of  a  lease  deviaed  works  an  ademption,  for  it  ifr  tbm 
old  lease  alone  which  is  given,  and  that  is  gone:  Updike  t.  Tbomton, 
100  HI  406;  Colegrave  y.  Manby,  6  Madd.  72;  Home  ▼.  Hederaffe,  1 
Bro.  C.  C.  261;  Abney  v.  Miller,  2  Atk.  593.  It  is,  however,  a  qnesttcm 
of  intention,  and  if  the  testator  so  destres  he  maj  dispose  of  a  fu- 
ture interest  in  a  chattel  real:  Slatter  ▼.  Noton,  16  Yes.  Jr.  197; 
Colegrave  v.  Manby,  6  Madd.  72;  Carte  ▼.  Olurte,  3  Atk.  174.  In  Vifflaj 
V.  Legard,  Dick.  500,  the  renewal  of  leases  for  lives  was  h^d  a  revoea*- 
tion  as  to  them,  bnt  not  as  to  leases  for  years,  they  being  personalty. 
In  Porter  v.  Smith,  16  Sim.  251,  an  ademption  was  held  to  be  worked 
by  the  testator  taking  an  assignment  of  the  original  lease  bequeathed: 
See,  also,  Eudstone  v.  Anderson,  2  Yes.  418. 

Where  there  was  a  general  bequest  of  ''all  my  leasehold  estatee," 
and  the  testator  afterward  surrendered  and  took  a  new  lease,  s  revo^ 
cation  resulted:  James  v.  Dean,  11  Yes.  Jr.  963;  but  the  court  there 
held  it  depended  upon  the  context  of  the  whole  will,  whether  the 
general  doctrine  should  be  applied;  and  in  Stirling  v.  Lydiazd,  8 
Atk.  199,  a  bequest  of  ''all  and  singulis  my  leasehold  estatev" 
held  to  be  a  general  legacy,  and  the  subsequent  renewal  of  » 
passed. 

VUL    Demonstrative  Iiegades. 

While  a  specific  legacy  is  subject  to  ademption  by  failure  of  the 
thing  bequeathed  to  be  in  esse  at  the  time  of  the  testator's  death, 
neither  general  nor  demonstrative  legacies  are  so  subject  thereto. 
It  therefore  becomes  of  the  highest  importance  to  distinguiah 
between  these  kinds  of  bequests.  "A  demonstrative  legacy  is  a 
legacy  of  quantity,  with  a  particular  fund  pointed  out  for  its 
satisfaction,  and  it  is  so  far  general  and  differs  so  much  from 
one  properly  specific,  that  if  the  fund  be  called  in  or  fail,  the 
legatee  will  not  be  deprived  of  his  legacy,  but  be  permitted 
to  receive  it  out  of  the  general  assets;  yet  is  so  far  specific  that  it 
is  not  liable  to  abate  with  general  legacies  upon  a  deficieney  of  as- 
sets: 2  Lomaz  on  Executors,  70;  2  Williams  on  Bxecutors,  1252;  2 
Bedfleld  on  WiUs,  137;  Corbin  v.  Mills,  19  GratL  (Ya.)  438;  3  Pome- 
roy's  Equity  Jurisprudence,  sec.  1133";  Morris  v.  Chirland,  78  Va. 
215.  And  see  Eoquet  v.  Eldridge,  118  Ind.  147,  20  N.  E.  733.  So 
where  a  testator  bequeathed  to  his  daughter  a  certain  sum  to  be  paid 
out  of  the  profits  of  certain  real  estate,  it  was  held  a  demonstrative 
legacy,  and  a  subsequent  disposition  of  that  estate  did  not  extin- 
guish the  legacy,  which  was  then  payable  out  of  the  general  aseeti: 
Welch's  Appeal,  28  Pa.  St.  363.  And  a  legacy  to  be  paid  out  of  the 
testator's  life  insurance  is  payable  out  of  the  general  assets  of  the 
estate  if  the  insurance  is  not  collected,  being  demonstrative:  Byrne 
T.  Hume,  86  Mich.  546,  49  N.  W.  576.    But  where  the  le^tcy  ia  so 
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MBoeeted  with  the  fond  out  of  which  it  is  payable  that  the  legaej 
tnd  fond  are  the  same,  it  is  specific :  Smith's  Appeal,  108  Pa.  St. 


A  bequest  of  ''two  thousand  dollais  of  the  8.  W.,"  hj  a  person 
owning  ten  thousand  dollars  worth  of  bonds  known  hj  that  desig- 
BAtion  is  demonstratiye,  and  not  adeemed  hj  the  payment  thereof 
to  the  testator:  Ives  t.  Canby,  48  Fed.  718.  Bee,  also,  Ma- 
honey  T.  Holt,  19  E.  L  660,  36  AtL  1;  Botkin  ▼.  Boyhin,  21  &  C. 
51Z;  Morriss  ▼.  Garland,  78  Ya.  215.  The  collection  of  certain  claims 
sgainst  the  goTomment,  beqncathed  by  will,  was  held  to  adeem  the 
legacy,  if  paid  during  the  testator 'a  lifetime,  being  considered  spe- 
eifie,  and  not  demonstratiTe:  Georgia  Infirmary  Co.  ▼.  Jones,  87  Fed. 
T50,  making  the  distinction  before  referred  to,  as  to  the  gift  ont  of 
a  fond  and  the  identity  of  the  gift  with  the  fond. 

A  beqnest  of  ''the  som  of  twelve  hnndred  dollars  and  interest 
on  the  same  contained  in  a  bond  and  mortgage,''  described  in  the 
win,  with  a  eabeeqnent  provision  that  the  same  is  given  the  legatee 
for  Hfe,  with  a  limitation  over,  is  not  a  specific,  bat  a  demonstra* 
tive,  legacy,  and  is  not  adeemed  by  the  assignment  or  extinction 
of  the  bond  and  mortgage  in  the  lifetime  of  the  testator:  Giddings 
▼.  Seward,  16  N.  T.  366. 

IZ.    Oonsfanietion  by  Cknirt. 

In  eonstmiiig  a  legacy,  courts  lean  in  favor  of  a  general  legacy, 
^tre  they  are  clearly  defined,  they  will  be  given  their  legal  effect: 
Lndlam's  Estate,  13  Pa.  St.  188;  but,  nnless  clearly  so  intended,  will 
Bot  be  so  construed:  Corbin  v.  Mills,  19  Gratt.  (Ya.)  438.  The  rea- 
son for  thus  leaning  against  specific  legacies  is  stated  as  follows,  in 
Knnkel  v.  Macgill,  66  Md.  120:  "K  the  legacy  is  to  be  considered 
■peeific,  then  in  the  event  of  the  testator's  parting  with  the  thing 
or  property  bequeathed,  or  if  from  any  cause  it  should  be  lost  or  de- 
stroyed, the  legacy  fails.  Then  again,  such  legacies  are  not  liable 
to  abatement  with  general  legacies,  nor  are  they  liable  to  contribu- 
tion toward  the  payment  of  debts.  And  hence  the  inclination  on 
the  part  of  the  courts  to  construe  legacies  as  general,  unless  a  con- 
trary intention  plainly  appears.'' 

X.    Mortgage  as  Berocatlon  of  Devise. 

A  devise  is  not  revoked  by  a  mortgage  to  the  devisee:  Baxter  w. 
I>yer,  5  Yes.  Jr.  656,  overruling  Harkness  v.  Bayley,  1  Prec.  Ch.  614. 
In  McTaggart  v.  Thompeen,  14  Pa.  St.  149,  however,  the  mortgage 
of  an  estate  devised  was  considered  a  revocation  pro  tanto. 

A  mortgage  executed  by  a  testator  after  making  his  will  does  net 

Bsaifsst  an  intention  to  revoke,  unless  the  will  or  the  instrument 

eceating  the  charge  shows  sach  to  luKve  been  his  intention,  nader  aa 

Alahaoia  statute,  and  amy  interest'  or  ri^t  of  ledemptioa  or  other 

^  Am.  St.  Bep.,  YoL  96—24 
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right  remaining  in  the  testator  at  his  death  would  fall  within  tl&e 
operation  of  the  bequest:  Stubbs  y,  Houston,  33  Ala.  555. 

In  Yardley  v.  Holland,  L.  B.  20  Eq.  428,  the  court  held  that  tl&e 
purchase  by  the  testator  of  the  equity  of  redemption  revoked  tl&e 
devise  by  his  will,  not  only  of  the  beneficial  interest^  but  of  the  legal 
interest  in  the  mortgaged  property. 

XI.    Effect  of  OodicU  on  Adeemed  Legacies. 

The  authorities  uniformly  hold  that  the  confirmation  of  a  will  by 
a  codicil  does  not  set  up  a  legacy  which  has  been  adeemed  since  the 
execution  of  the  will:  Ware  v.  People,  19  HI.  App.  196;  Howze  v. 
Mallett,  4  Jones  Eq.  (N.  C.)  194;  Alsop's  Appeal  9  Pa.  St.  374;  Gar- 
rett's Appeal,  15  Pa.  St.  212;  Montague  v.  Montague,  15  Beav.  565^ 
Cowper  y.  Man  tell,  22  Beav.  223;  Powys  v.  Mansfield,  3  Mylne  & 
C.  359;  Booker  v.  Allen,  2  Buss.  &  M.  270.  See,  also,  Sidney  ▼.  Sid- 
ney, L.  B.  17  Eq.  66. 

In  Hopwood  y.  Hopwood,  22  Beav.  488,  a  testator,  in  1829,  directed 
his  trustees  to  raise  five  thousand  pounds  for  his  son;  in  1835,  on  his 
son's  marriage,  he  covenanted  to  pay  five  thousand  pounds  to  the 
trustees  of  his  son's  settlement.  In  1850,  after  referring  to  the  leg- 
acy of  five  thousand  pounds  to  his  son,  he  directed  his  trustees  to 
raise  a  further  sum  of  seven  thousand  pounds.  It  waa  held  that 
t/ie  first  bequest  was  not  adeemed,  and  that  all  three  were  payable; 
and  that  it  was  a  question  of  intention  in  making  the  codiclL 

As  to  a  codicil  rebutting  the  presumption  of  ademption,  see  De 
Grofl  V.  Terpenning,  14  Hun  (N.  Y.),  301. 

Where  a  testator,  having  given  a  general  legacy,  by  a  sulbseqnent 
instrument  makes  it  specific,  the  ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  tlfe  general  legacy:  Hertford  v.  Liow- 
ther,  7  Beav.  107. 


RAILWAY  OFFICIALS  ETC.   ASSOCIATION  v.  JOHN- 
SON. 

[109  Ky.  261,  58  8.  W.  694.] 

INSUBANOE  AGAINST  AOCIDEKT— Death  by  Smifltroke.— 

A  death  by  sunstroke  must  be  regarded  as  due  to  external,  violent, 
and  accidental  means  within  the  meaning  of  a  policy  of  insurance,  if 
it,  while  exempting  the  insurer  from  liability  when  death  is  caused 
by  such  means,  specially  provides  that  if  an  injury  resulting  in  dis- 
ability or  death  is  caused  by  sunstroke,  then  the  liability  shall  be 
one-fourth  of  the  sum  otherwise  payable,  unless  the  insured  was  act- 
ing in  the  line  of  his  duty  as  a  railway  employ^,     (pp.  371,  372.) 
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Gordon  &  Gordon  and  M.  K.  Gordon,  for  the  appellant 
C.  J.  Waddell,  Boy  Salmon  and  A.  Waddell,  for  the  appellee* 

*••  WHITE,  J.  This  is  an  action  on  a  policy  of  insurance^ 
After  a  demnirer  to  the  petition,  as  amended,  had  heen  OTerw 
ruled,  appellant  declining  to  plead  further,  judgment  was  ren- 
dered for  appellee  as  by  default,  and  hihce  this  appeaL 

The  petition,  as  amended,  alleges  a  contract  of  insurance  and 
death  of  the  insured,  which  was  caused,  as  is  alleged,  ^'solely 
by  reason  of  and  through  sunstroke  while  in  discharge  of  his 
dnty  as  section  man  and  in  line  of  his  duty  as  railroad  em- 
ploye, and  that  such  death  was  external,  violent  and  accidental, 
within  the  meaning  of  the  policy,  and  was  covered  by  its  terms.'* 
The  provisions  of  the  policy  bearing  on  the  question  read: 
"The  insurance  under  this  policy  shall  extend  only  to  physical 
bodily  injury  resulting  in  disability  or  death,  as  hereinafter 
expressed,  and  which  shall  be  effected  while  this  contract  is  in 
force,  solely  by  reason  of  and  through  external,  violent  and  ac- 
cidental means,  within  the  terms  and  conditions  of  this  contract, 
and  which  shall  independently  of  all  other  causes,  immediately, 
'wholly,  totally  and  continuously  from  the  date  of  the  accident 
caiising  the  injury  disable  the  insured,  and  prevent  bim  from 
doing  or  performing  any  work,  labor,  business  or  service  or  any 
part  thereof,  within  the  conditions  of  this  contract.  ....  If 
Miy  injury  causing  disability  or  death  entitling  the  insured  to 
dahn  benefits  under  the  provisions  of  this  policy  be  caused  or 
contributed  to  ....  by  sunstroke  or  freezing  while  not  in  the 
liiie  of  his  duty  as  a  railroad  employ^,  ....  then,  in  such 
case,  the  limit  of  the  association's  liability  shall  be  one-fourth 
ol  the  sum  otherwise  payable,  anything  to  the  contrary  herein 
notwithstanding.  ....  Injuries  intentionally  inflicted  by  the 
insured,  .  .  i  .  or  injuries  or  death  caused  or  contributed  to  by 
disease  or  *®*  infection,  .  •  •  .  are  not  covered  by  this  policy .'* 
It  is  insisted  by  counsel  for  appellant  that  death  caused  solely  by 
sunstroke  while  in  the  discharge  of  duty  is  not  covered  by  the 
policy;  that  this  is  not  external,  violent,  or  accidental  injury, 
but  is  death  by  reason  of  disease;  and  that,  therefore,  there  can 
be  no  recovery.  If  we  were  to  go  to  the  adjudicated  cases  on 
this  subject,  or  to  reason  the  case  out,  much  might  be  said  the 
one  way  or  the  other.  But  we  are  not  left  to  an  interpretation 
of  this  policy  as  to  death  caused  by  sunstroke,  as  to  whether  it 
is  considered  accidental.  The  policy  itself,  after  providing 
that  injury  or  death  caused  or  contributed  to  by  disease  or  in-» 
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f  ection  is  not  covered  by  the  policy,  expressly  provides  that 
ability  or  death  caused  by  or  contributed  to  by  sunstroke  or 
freezing  while  not  in  the  line  of  his  duty  as  railroad  employS 
Bhall  reduce  the  liability  to  (Hie-fourth.  There  is^  then,  an  ex- 
press liability  where  death  is  caased  by  sunstroke.  If  the  sub- 
stroke  occurs  while  insured  is  not  in  the  line  of  his  duty,  the 
liability  is  one-fourth.^  This  certainly  means  if  the  sunstroke 
be  received  while  in  the  discharge  of  his  duty  there  would  be 
full  liability.  The  lower  courts  being  of  this  opinion,  properly, 
we  think,  overruled  the  demurrex.  Judgment  affirmed,  wiUi 
damages. 


A$  to  What  U  Death  by  Accidental  Means  within  tlie  meaning  of  an 
accident  insurance  policy,  see  Smith  ▼.  Aetna  Life  Ins.  Co.,  115  Iowa, 
217,  91  Am.  St.  Bep.  153,  88  N.  W.  368;  Sargent  r.  Central  Ace.  Ins. 
Co.,  112  Wis.  29,  88  Am.  St.  Bep.  946,  87  N.  W.  796;  Keefer  v.  P»- 
cifie  etc.  Ins.  Co.,  201  Pa.  St.  448,  51  Atl.  366,  88  Am.  St.  Bep.  822, 
and  cases  cited  in  the  cross-reference  note  thereto.  Eyidence  of  th« 
eanse  of  death  ia  the  snbjeet  of  a  note  to  Meadows  y.  Pacifie  ete. 
In.<9.  Co.,  50  Am.  St.  Bep.  441-443.  See  Travelers'  Inii  Co.  ▼•  Clark, 
poffty  p.  374,  and  nota. 


NEWMAN  v.  MANTLE. 

[109  Ky,  292,  58  a  W.  783.] 
EZEOUnOK— Mortgaged  Chattels,  When  not  Sabjeet  to.-^ 
Mortgaged  personal  property  is  not  subject  to  levy  under  executioa 
against  the  mortgagor,  if  it  has  been  surrendered  by  him  to  tli# 
mortgagee  to  be  sold  in  satisfaction  of  the  debt.     (p.  373.) 

Bugg  &  Wickliffe,  for  the  appdlant 
J.  M.  Nichols  &  Son,  for  the  appellee. 

«»»  HOBSON,  J.  L.  0.  Stapp  and  W.  S.  Cooper  an  Sep- 
temher  19,  1894,  executed  to  appellant,  D.  P.  Newman,  a  mort- 
gage on  the  personal  property  here  in  contest,  to  secure  him  as 
theip  surety  in  a  note  for  three  hundred  dollars.  On  February 
17  1896,  by  a  written  agreement,  Newman  assumed  the  pay- 
ment of  the  note  on  which  he  was  surety,  secured  by  the  mort- 
gage, in  consiclcration  of  which  Stapp  and  Cooper  transferred 
and  delivered  to  him  the  mortgaged  property,  he  accepting  it 
in  full  satisfaction  of  the  mortgage.  The  property  was  thea 
delivered  to  Eve  Stapp,  a  third  party,  as  agent  of  appellant, 
under  an  arrangement  that  he  should  sell  it,  and  apply  the  pro« 
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eeeds  to  the  payment  of  the  note^  and^  if  there  iras  any  balance, 
pay  that  to  Stapp  and  Cooper.  After  all  this  had  been  done, 
•ppdlee^  Mantle,  in  April,  1896,  caused  an  execntion  to  be  ia- 
loed  in  his  favor  against  L.  0.  Stapp,  and  had  it  levied  on  the 
^perty.  Appellant  executed  a  claimant's  bond,  and  suspended 
fte  sale  nnder  the  execution.  He  then  filed  this  proceeding, 
iUeging  that  he  was  the  owner  of  the  property,  and  praying  the 
discharge  of  the  levy,  and  for  judgment  against  appellee,  and 
»I1  proper  relief.  Appellee  filed  an  answer  in  which  he  denied 
appellant's  title  to  the  property,  and  pleaded  that,  if  appellant 
had  made  any  purchase  of  the  property,  it  was  done  to  cover 
it  up  from  Stapp's  debts,  and  that  Stapp  was  the  true  owner  of 
it  The  case  was  submitted  to  a  jury,  and  appellant,  having 
proven  the  above  facts,  rested  his  case.  Appellee  then  moved 
the  court  to  instruct  the  jury  peremptorily  to  find  for  him, 
^ch  was  done;  and,  appellant's  motion  for  a  new  trial  having 
been  overruled,  he  has  appealed. 

It  is  insisted  that  the  peremptory  instruction  was  proper,  be- 
cause  there  was  no  reply  to  appellee's  answer,  and  *^  that  the 
affirmative   allegation  in  it  stood  admitted.    But  it  was  al* 
leged  in  the  petition  that  appellant  was  the  absolute  owner  of 
^  property  and  in  possession  of  it  prior  to  the  issuing  of  the 
execution,  and  that  L.  0.  Stapp,  the  defuidant  in  the  execu- 
tion, had  no  interest  whatever  in  l;he  property,  or  any  part  of 
it    The  aflBrmative  allegations  of  the  answer  were  in  effect  only 
a  traverse  of  these  allegatiims  of  the  petition,  and  a  reply  was 
^umeeessary.    It  is  also  insisted  that  the  instruction  was  proper 
because  the  proof  showed  that  appellant   was  not  the  absolute 
owner  of  the  property,  but  Stapp  had  an  interest  in  it,  ad  the 
«^lus,  if  any,  arising  from  the  sale  of  it  after  the  payment  of 
the  note  was  to  be  paid  to  Stapp   and  Cooper.    While  mort- 
gaged property  may  be   sold  under   execution  subject  to  the 
mortgage,  it  does  not  follow  that  it  may  be  seized   and  taken 
from  the  mortgagee  after  it  has  been  surrendered  to  him  to 
Bell  in  satisfaction  of  it.    He  then  is  more  than  a  mortgagee, 
^i  stands  as  a  bailee  as  to  the  surplus  over  and  above  the  mort- 
8&ge  debt    His  possession  is  rightful,  and,  being  acquired  be- 
fore the  issuance  of  the  execution,  cannot  be  disturbed  under  it 
In  iVeeman  on  Executions,  section  120,  the  rule  is  thus  stated: 
**The  only  obstacle  to  the  sale  of  pledged  property  under  execu- 
tion against  the  pledgor  is  that,  the  pledgee  being  entitled  to 
the  possession,  the  officer  has  no  right  to  seize  upon  the  prop- 
erty  in  violation  of  the  rights  of  the  pledgee."    Again,  in  sec- 
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tion  121  it  18  said  that  property  hdd  by  a  bailee  may  Bometimea 
1)6  leyied  on,  but  it  is  added:  ''When  the  contract  of  bailmoit 
is  such  as  to  give  the  bailee  some  beneficial  interest  in. 
the  property^  the  case  is  different.  An  oflBcer  acting  under  aa 
execution  cannot  by  his  levy  obtain  or  transfer  any  greater  in- 
terest in  the  property  than  was  ^^^  poesessed  by  the  defendant 
at  the  time  of  the  levy.  Hence,  if  a  bailee  has,  as  against  the 
owner,  the  right  to  retain  possession  of  the  property  for  a  speci- 
fied time,  he  has  the  same  right  as  against  an  officer  proceeding 
under  a  writ  against  the  owner.  The  officer  cannot,  in  snch  a 
case,  lawfully  seize  the  property."  In  this  case,  pending  the 
action  in  the  lower  court,  the  property  was,  by  consent  of 
parties,  sold  by  the  sheriff,  the  proceeds  of  the  sale  to  be  held 
subject  to  the  result  of  the  litigation. 

On  the  facts  shown,  appellant  is  entitled  to  the  proceeds  of 
the  property^  to  the  extent  of  his  mortgage  debt.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial  and  further  pro- 
ceedings consistent  with  this  opinion. 


Mortgaged  CTiattels  remaining  in  the  possession  of  the  mortgagor 
are  subject  to  execution  against  him,  but  not  when  they  are  in  the 
possession  of  the  mortgagee:  Second  Nat.  Bank  v.  Gilbert,  174  lU. 
485,  51  N.  E.  584,  66  Am.  St.  Hep.  306,  and  eases  cited  in  the  cross- 
reference  note  thereto.  See,  also,  Collins  y.  State,  3  Ind.  App.  542, 
50  Am.  St.  Bep.  298,  30  N.  £.  12. 


TBAVELEE'S  INSURANCE  COMPANY  ▼.  CLABK. 

[109  Ky.  350,  59  S.  W.  7.1 

IN8UBAN0E  AGAINST  ACCIDENT— Voluntary  Ezposoxe  to 
Unnecessary  Danger— Knowledge  of  the  Insured.— To  entitle  an  in- 
tmrer  to  exemption  from  liabilHy  for  the  death  of  the  insured,  cm 
the  ground  that  he  voluntarily  exposed  himself  to  unnecessary  dan- 
ger, it  must  appear  that  he  knew  of  and  realized  the  danger  and  with 
such  knowledge    voluntarily  exposed  himself  to  it     (p.  877.) 

INSUBANCE  AGAINST  ACCIDENT.— The  Words  "Volnn- 
tary  Exposure  to  Unnecessary  Danger/'  when  employed  in  a  contract 
of  life  and  accident  insurance,  relate  to  dangers  of  a  substantial 
character  which  the  insured  recognizes  and  to  which  he,  nevertheless, 
consciously  and  purposely  exposes  himself,  intending  at  the  time  to 
assume  the  risk  of  the  danger,     (p.  378.) 

INSUBANCE  AGAINST  ACCIDENT— Voluntary  Ezposuro  to 

Unnecessary  Danger.— One  who  lies  down  to  sleep  on  the  top  of  the 
boilers  of  a  steamboat,  and  is  there  injured  by  steam  escaping  from 
a  safety  valve,  is  not  guilty  of  voluntary  exposure  to  unnecessaiy 
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danger,  thongli  warned  not  to  deep  tliere,  nnlees  he  was  eonseions 
of  the  danger  from  tiie  eseaping  itaam  from  the  eaf ety  Talve.  (p^ 
879.) 

JUBT  TBZAIk— An  Instnictlon  vndtSh  Ifferdy  fUnffim  Oot  tbM 
Facts  upon  Which  a  Partj  SelloB  to  eeeape  from  liabilit/  is  proper^ 
wftised.     (p.   S79.) 

Henry  Bnmetty  for  the  appellant. 

Wheeler  &  Worten  and  E.  W.  Hines,  for  the  appellee. 

^^  BIJBNAM,  J.    ThiB  was  an  action  to  recoYer  on  a  policy 
of  accident  insnranc^.    The  policy,  among  nnmeroua  other  ex- 
ceptions^ provided  ''that  the  insurance  did  not  coyer  death  or 
injury  resnlting  wholly  or  in  part  from  yolnntary  exposure  to 
unnecessary  danger/'  The  answer  alleged :  ''That  the  decedent. 
Kelson  Clark,  did  voluntarily  expose  himself  to  unnecessary 
danger,  by  and  on  account  of  which  he  lost  his  life,  under  these 
circumstances:  The  night  before  he  was  injured  he  went  upon 
the  boiler  deck  of  the  steamer   'Jennie  Oilcrisf  ;  that  he  was 
not  employed  in  or  upon  said  boat,  and  had  no  business  on  said 
boat  at  the  time  spoken  of;  that  he  recklessly  and  carelessly 
got  upon  the  top  of  the  boilers  of  said  steamboat,  laid  down 
close  to  the  safety  pipe  of  said  boiler,  and  did  go  to  sleep ;  that 
the  officers  of  said  boat,  upon  discovering  said  Nelson  Clark  in 
this  dangerous  position,  commanded  him  to  leave  the  boat  im« 
mediately  ***  and  informed  him  of  the  great  danger  he  sub- 
jected himself  to  in  occupying  the  position  he  did  on  the  top 
of  said  boiler;  that,  in  spite  of  said  warning,  said  Nelson  Clark, 
without  the  Imowledge  or  consent  of  the  officers  of  said  steam- 
boat, and  against  their  warning  and  advice,  again  mounted  to 
the  top  of  one  of  the  steam  boilers,  then  filed  with  steam  and 
again  laid  down  on  the  top  of  said  boiler,  close  to  the  safety 
valve,  and  went  to  sleep;  and  that  he  did  this  after  being  fully 
informed  and  advised  of  the  great  danger  of  such  a  proceeding 
on  his  part 

''While  thus  lying  on  the  top  of  said  boiler,  the  steam  of  said 
boiler,  being  under  heavy  pressure,  broke  or  exploded  the  safety 
valve  on  the  top  of  the  steam  pipe,  and  thus  permitted  the 
steam  to  escape  onto  the  person  of  said  decedent.  Nelson  Clark, 
and  from  the  effects  of  which  he  afterward  died ;  and  that,  but 
lor  negligence  and  recklessness  on  his  part,  the  decedent  would 
not  have  been  hurt.'* 

The  testimony  in  the  case  shows  that  Nelson  Clark,  the  in- 
vuredy  was  employed,  with  a  number  of  other  laborers,  to  load 


376  Amebicait  Statu  Sbbobxi,  ToIu  95.     \JKaMtxukj^ 

railroad  Mes  on  bar:^  in  the  Cumberland  liver.  A  steambomfc 
known  aa  the  ** Jennie  GUcrist"  was  engaged  in  towing  the 
harms  from  point  to  point,  and  carried  with  her  a  little  shsaty 
boat  proTicled  by  the  employer,  which  was  nsed  as  a  slpppiTig 
place  for  the  laborers,  being  fitted  np  with  bnnks  for  that  puz^ 
poae. 

In  the  month  of  March,  1807,  the  **Jennie  Gilcrist^  and  the 
phanf7  boat  were  moored  on  the  bank  of  the  CnmberlaBd  riTer. 
On  the  night  before  the  accident  the  ahanty  boat,  haying  be- 
come leaky,  sank  in  three  feet  of  water  before  its  occnpsnts  dis- 
covered the  fact  that  it  had  sank,  when  decedent,  in  company 
with  a  nnmber  of  other  workmen,  went  from  flie  shanty  boat 
to  the   steamboat,  and  slept    on  deck  aronnd  and    about  the 
boilers.    The  next  day  the  water  was  ■■*  pnrnped  out,  and  ihe 
shanty  boat  raised,  and  the  next  night  a  siphon  pnmp  was  ran 
all  night  to  keep  the  shanty  boat  from  sinking  again,  and  for 
this   pnrpose   steam  was   kept  np  in  the  two   boilers   of  the 
pteamer  **Gilcrist'*  nnder  the  supervision  of  the  watchman  of 
ihe  boat.    Between  9  and  10  o'clock  on  this  night  the  decedent 
laid  one  end  of  a  plank  upon  the  top  of  tiie  boiler  and  the  other 
upon  the  bulkhead  running  parallel  with  the  boilers,  and  laid 
down  upon  this  plank,  with  his  feet  toward  tiie  boilers^  and 
wont  to  sleep.    During  the  night,  and   after  he  had  gone  to 
slocp,  the  steam  in  the  boilers   rose  above  the  limit,   and  the 
bafcty  valve,  in  steamboat  parlance,  **popped  off/'  striking  de- 
cedent with  such  force  as  to  knock  him  off  his  plank,  and  in- 
flictiug  upon  him  such  severe  scalds  and  bums  as  to  cause  his 
death.     Davis,  the  engineer  of  the  towboat,  testifies  that  he 
naw  decedent,  the  night  before  the  accident  occurred,  on  the 
fop  of  one  of  the  boilers,  and  that  he  told  him  that  it  was  a 
dangerous  place  for  him  to  be,  and  to  get  down,  and  that  he 
did    so.    He   also  testifies   that  there   were   orders  from  the 
captain  of  the  boat  not  to  let  the  laborers  remain  on  the  tow- 
boat  at   night,  while   the  witness   Bryant  testifies   to   general 
ord(T8  from  the  captain  forbidding  the  tie  men  from  coming 
on  the  steamboat;  and  to  some  extent  these  statements  are  cor- 
roborated by  the  witness  Phillips,  the  foreman  in  charge  of  the 
tie   men.    The   testimony   for  the  defendant  shows  that  the 
shanty  boat  was  in  a  very  dilapidated  condition,  and  was  only 
]»revcntod  from  sinking  by  continual  pumping,  and  ttiat  tiicy 
sle)3t  the  previous  night  on  the  towboat,  and  as  close  to  tiie 
boiler  as  possible,  on  account  of  the  inclement  weather,  without 
objection  from  anybody.    Two  separate  jury  trials  resulted  in  a 
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vodiot  for  appellee.  The  fixst  was  set  aside  and  a  new  trial 
gnzited  by  the  drcnft  jndge,  and  to  rererse  the  judgment 
""^  lendered  pniBiiant  to  the  Terdict  of  the  jury  upon  the  laat 
tnal  tfaia  appeal  is  proaeeitted. 

AppeUant  bases  its  motion  for  a  new  trial  upon  three 
grounds :  1.  Beesose  the  court  erred  in  refusing  to  give  a  per- 
emptorj  instruction  at  flie  conehision  of  all  the  testimony;  2. 
Because  tiie  cofort  erred  in  refusing  to  give  jury  instruction 
'y  asked  for  by  the  defendant;  3.  Because  the  Terdict  of  the 
JQiy  is  not  supported  by  the  evidence  or  by  the  law  of  the  case. 

While  it  is  alleged  in  the  answer  of  appellant  that  the  de- 
ceased had  been  informed  by  some  of  the  officers  of  the  boat 
that  it  was  dangerous  for  him  to  be  on  top  of  the  boilers,  it  is 
not  averred  that  his  attention  was  called  to  danger  from  escap- 
ing steam,  and  there  is  no  testimony  which  conduces  to  show 
that  the  insured  was  consdons  that  he  was  in  any  danger  from 
escaping  steam,  or  that  his  attention  was  called  to  the  safety 
valve,  or  to  the  fact  that  steam  might  escape  therefrom.  The 
mere  fact  that  he  had  been  told  that  it  was  dangerous  for  him 
to  be  on  top  of  the  boilers  is  not  sufficient  to  show  that  he 
blew  that  there  was  danger  from  sleeping  in  such  close  prox- 
imity to  the  steam  valve. 

l%e  testimony  diows  dearly  that  the  escape  of  steam  at  the 
tiine  file  insured  was  scalded  was  in  unusual   quantities.    To 
^^nable  appellant  to  escape  liability  under  the  provision  of  the 
p<dicy  rfdied  on,  it  is  essential  that  it  should  show  that  the  as- 
buied  knew  of  and  realised  the  danger  to  him  in  sleeping  in 
nidi  dose  proximity  to  the  safety   valve,  and  that   with  such 
ksowledge   he  purposely  and  consciously  exposed  himself  to 
BQch  risk.     In  the  case  of  Miller  y.  American  Mut.  Ace.  Ins. 
Co.,  92  Tenn.  167,  21  B.  W.  39,  the  court  said :  "Consciousness 
is  necessary  before  there  can  be  voluntary  exposure  to  unnec- 
essary danger  within  the  ^^  meaning  of  the  condition  in  an 
aeddeot  insurance   policy  agaiost   liability  in   case  of  injury 
^ram  such  exposure.''    And  in  Travders'  Ins.  Co.  v.  Sandolph, 
24  0.  C.  A.  305,  78  Fed.  754,  the  court  said :  "Voluntary  ex- 
posare  to  unneoesaary  danger,  within  the  meaning  of  an  acci- 
^t  insnrance  policy  against  liability  for    injury  from  such 
6^>06ure,  refers  only  to  dangers  of  a  real,  substantial  character, 
irhidi  the  insured  recognised,  and  to  which  he  nevertheless  pur* 
peidy  and  eansdously  exposed  himself,  intending  at  the  time 
tD  aasnme  all  risks  of  the  situation.''    And  in  Lehman  v.  Great 
Bartem  etc.  Indemnity  Co.,  7  App.  Div.  427,  39  N.  Y.  Supp. 
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912^  fhe  court  said:  '^o  constitute  yoluntary  exposure  to  ran 
necessary  danger  within  the  meaning  of  such  a  condition^  an 
act  must  be  done  designedly^  and  not  accidentally,  and  must 
have  been  one  done  in  obedience  to  and  r^ulated  by  the  will 
of  the  person  who  does  it,  and  who  must  have  intentionally  and 
consciously  assumed  the  risk  of  the  obvious  danger/' 

In  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St  263,  48  Am. 
Rep.  205,  the  court  said :  'There  is  a  clear  distinction  between 
a  voluntary  act  and  a  yoluntary  exposure  to  danger  within  the 
meaning  of  such  a  condition  in  an  accident  insurance  policy. 
Hidden  danger  may  exist,  and  exposure  thereto  without  knowl- 
edge of  the  danger  does  not  coi^itute  voluntary  exposure  to 
it."  In  the  case  of  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C. 
A.  305,  78  Fed.  754,  Justice  Harlan  used  this  language:  '^What 
do  the  words  'voluntary  exposure  to  unnecessary  danger,'  in  the 
contracts  in  suit,  import?  The  words  'voluntary  exposure  to 
unnecessary  danger,'  literally  interpreted,  would  embrace  every 
exposure  of  the  insured  not  actually  required  by  the  drcnm- 
stances  of  his  situation,  or  enforced  by  the  superior  will  of 
others,  as  well  as  every  danger  attending  such  an  exposure 
if  it  might  have  been  avoided  by  the  exercise  of  ordin- 
ary  care  and  diligence  on  ^**  his  part.  But  the  same 
words  may  be  fairly  interpreted  as  referring  to  dangers  of  a 
really  substantial  character,  which  the  insured  recognized,  but 
to  which  he  nevertheless  purposely  and  consciously  exposed 
himself,  intending  at  the  time  to  assume  the  risks  of  the  situa- 
tion. The  latter  is  most  favorable  to  the  insured,  does  no  vio- 
lence to  the  words  used,  is  consistent  with  the  object  of  accident 
insurance  contracts,  and  is,  therefore,  the  interpretation  which 
the  court  should  adopt."  In  the  light  of  these  opinions  the 
court  did  not  err  in  overruling  appellant's  motion  for  a  per- 
emptory instruction,  and  as  the  burden  of  proof  was  upon  ap- 
pellant, the  question  was  properly  submitted  to  the  jury. 

Appellant  complains  that  the  court  erred  in  refusing  to  give 
instruction  "y,"  which  is  as  follows:  "The  court  say  to  the  jury 
that  if  they  believe  from  the  evidence  that  the  decedent,  Ndson 
Clark,  just  before  he  was  injured,  lay  down  on  a  plank,  one 
end  of  which  rested  on  the  boiler  of  the  steamboat  'Qilcrisf  and 
went  to  sleep  on  said  plank  while  the  boiler  was  £Ued  with 
8team,  and  that  in  the  position  he  occupied  he  was  directly  in 
line  of  or  under  the  safety  valve  which  was  on  said  boiler,  and 
that  while  he  was  asleep  he  was  injured  by  the  escape  of  steam 
from  said  safety  valve,  then  plaintiff  cannot  recover  in  this  ac- 


Sept  1900.]    Tbayelers'  Insueance  Co.  v.  Clabk.         379 

tian  if  the  jury  shall  believe  that  the  position  in  which  the  de- 
fendant placed  himself  was  a  dangerous  position,  and  that  he 
Toluntarily  placed  himself  in  said  position,  and  that  he  knew, 
when  he  placed  himself  dose  to  the  nozzle  of  said  safety  yalve, 
that  he  was  in  a  position  of  danger,  or  that  he  could  have  known 
it  by  the  exercise  of  ordinary  care.'' 

This  instruction  is  objectionable,  because  it  authorized  the 
juiy  to  find  for  the  defendant  even  though  Insured  may  have 
been  entirely  unconscious  of  the  danger  to  him  which  '^^  might 
arise  from  steam  escaping  from  the  safety  valve.  It  is  also 
objectionable  as  it  singles  out  the  facts  on  which  appellant  re- 
lies to  escape  liability.  We  think  the  instructions  given  to  the 
jury  fairly  state  the  law  of  the  case,  and  are  in  accordance  with 
the  law  as  laid  down  by  the  text-writers  and  the  decisions  of 
the  appellate  courts  of  other  states  in  construing  the  excep-* 
tions  relied  on  in  accident  insurance  policies. 

For  the  reasons  indicated,  the  judgment  is  aSirmcd. 

The  Question  of  Wliat  is  a  Voluntary  Exposue  to  Unnecessary 
Duger  was  considered  by  the  same  court  in  Campbell  ▼.  Fidelity 
etc  Co.  of  New  York,  109  Ky.  661,  60  S.  W.  492.  The  insured  had 
been  a  member  of  the  police  force  of  Shelbyrille,  but  had  been  re- 
moved therefrom,  and,  on  account  of  his  removal,  retained  a  griev- 
ance against  the  mayor  and  some  of  the  membere  of  the  board  of 
tmsteea.  At  a  time  when  he  was  somewhat  under  the  influence  of 
intoxicants  he  became  noisy  and  disorderly,  for  which  he  was  re- 
proved by  a  policeman  named  Dnncan,  and  urged  to  go  home.  He 
blocked  the  policeman's  billy  from  under  his  arm  and  rolled  it  out 
of  reach  three  times  when  he  sought  to  recover  it.  The  insured  then 
drew  his  pistol  and  presented  it  at  Duncan's  head,  who,  seeing  him- 
M]f  thus  threatened,  struck  up  the  pistol  and  drew  and  fired  his  own 
revolver,  inflicting  a  wound  from  which  the  insured  died  within  a  few 
minutes.  In  an  action  to  recover  upon  the  policy  insuring  against 
death,  the  defense  was  made  that  no  recovery  could  be  had  because 
of  the  condition  of  the  policy  exempting  the  insurer  from  liability 
when  the  death  of  the  insured  was  due  to  his  voluntary  exposure  to 
unnecessary  danger.  The  court  relied  upon  and  quoted  from  the 
opinion  in  the  principal  case  to  the  effect  that,  to  enable  the  in- 
rarer  to  escape  liability,  it  is  essential  that  it  should  show  that  the 
tflsnred  knew  of  and  realized  the  danger,  and  that  with  such  knowl- 
edge he  purposely  and  conBcionsly  exposed  himself  to  risk,  adding: 

"In  the  case  of  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C,  A« 
812,  78  Fed.  761,  Mr.  Justice  Harlan  reviewed  a  number  of  cases 
IMMsing  upon  the  question  of  the  construction  to  be  given  to  language 
of  doubtful  import  in  policies  of  insurance,  and  construed  the  Ian- 
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pcnff   Im  First  X&t.  Bask  ▼.  Hanfcrd  fire  Iml  Cd,  95  U.  8.  673,  679, 
it  -was  aid  t^t,  if  a  pcliej  of  £i«  iaamnMce  mat  ao  fraaed  as  to  leave 
it  dc^t-JziL  T'reiier  tke  pardca  i^temded  tke  exact  truth  of  tl&e  mp- 
fl: want's  stat«z:erts  to  be  a  eonditica  precedeat  to  a  KSw^iiwg  eon- 
traety  the  ccurt  8l>uM  le^a  agt-ait  a  eosstruction  tiiat  impoaea  opon 
tLe  aasnrei  the  olliz^tio^is  of  a  warrantj.    "Ita  attomeya,  officers 
or  SiTentSy"  the  eonrt  obaerred,  "prepared  the  poficj  for  the  purpose, 
we  shall  aasruce,  hoth  of  protectisg  the  eompaay  against  fraud,  and 
of  sez^uiiLg  the  jrzst  rights  of  the  asrared  aadcr  a  valid  contract  of 
insnranre.    It  is  its  langnage  which  the  court  is  iavited  to  interpret, 
and  it  is  hoth  reasonable  and  jnst  that  its  own  words  dioold  be  eon- 
stined  most  stTon^Ij  against  itsdf."    The  same  nde  was  recognized 
in  Thompson  t.  Insurance  Co^  136  U.  &  2S7,  297,  10  6ap.  Ct.  Bep. 
1019,  whieh  was  a  case  of  fire  insurance;  aad  was  upheld  in  Travel- 
ers' Ins.  Co.  V.  McConker,  127  T.  a  661,  666,  8  Snp-  CL  Eep.  1360, 
as  applicable  in  a  case  of  life  insurance.    This  court  enforced  the 
same  rule  in  Manufactarers'  In  Jem  nit  j  Co.  v.  Dorgan,  16  U.  S.  App. 
290,  309,  7  C.  C.  A.    551,  58  Fed.  945,  where  this  court,  speaking  by 
Judge  Taf t,  said  that  all  language  in  life  policies  limiting  the  liabil- 
ity of  the  company  should  be  construed  favorablj  for  the  insured: 
that  all  doubts  or  ambiguities  should  be  resolved  against   the  in- 
surer.    The  words  "voluntary  exposure  to  unnecessary  danger,''  lit- 
erally interpreted,  would  embrace  every  exposure  of  the  assured  not 
actually  required  by  the  circumstances  of  his  situation,  or  enforced 
by  the  superior  will  of  others,  as  well  as  every  danger  attending 
such  exposure  that  might  have  been  avoided  by  the  exercise  of  caro 
and  diligence  upon  his  part.    But  the  same  words  may  be  fairly  in* 
terpreted  as  referring  only  to  dangers  of  a  real,  substantial  charac- 
ter, which  the  insured  recognized,  but  to  which  he  nevertheless  pur- 
posely and   consciously  exposed  himself,  intending  at   the   time   to 
assume  all  the  risks  of  the  situation.     The  latter  interpretation   is 
moat  favorable  to  the  assured,  docs  no  violence  to  the  words  used 
is  consistent  with  the  object  of  accident  insurance  contracts,  and  is 
therefore,  the  interpretation  which  the  court  should  adopt.     One  of 
the  accepted  meanings  of  the  word  "voluntary"  is,  "done  by  de- 
sign or  intention;  purposed;  intended":  Webster's  Dictionary.   Judge 
Clark,  who  presided  at  the  trial,  instructed  the  jury  that:  "Mere  neg- 
ligence or  inattention  is  not  an  exposure  to  danger  within  the  mean- 
ing of  the  policy— mere  thoughtlessness— but  it  requires  a  degree 
of  appreciation  of  danger  at  the  time  to  make  it  voluntarily  as- 
sumed, and  a  voluntary  exposure If  you  find  that  standing 

on  the  platform,  under  all  circumstances  of  this  case,  taking  into 
account  his  position  on  the  train,  the  speed  of  the  train,  the  traek^ 
and  everything  else  that  makes  up  the  situation  where  the  accident 
occurred,  if  you  find  that  that  was  dangerous,  and  that,  being  con* 
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seions  of  the  danger,  he  took  a  position  that  exposed  him  to  it,  and 
death  resnlted,  joor  verdict  should  be  for  the  defendant,  otherwise 
for  the  plaintiff,  as  t»  that  issue.''  The  company  was  not  entitled 
to  a  more  faTorable  interpretation  of  the  contract  than  this  instruc- 
tion indicated.'  We  think  the  law  applicable  to  the  case  at  bar 
upon  this  question  is  correctly  laid  down  in  the  citations  given, 
although  the  instructions  to  the  jury  should,  of  course,  not  be  given 
in  such  argumentative  form.  In  this  view  of  the  law,  instruction 
Ko.  4  is  obviously  erroneousL  It  submits  to  the  jury  the  question 
of  whether  Duncan  was  justiiied  in  shooting  Campbell,  and  that 
only.  Duncan's  justification  and  appellant's  contract  rights  may 
obvioudy  be  entirely  independent.  The  instructicm,  moreover,  does 
not  present  to  the  jury  what  we  consider  an  essential  element  of 
the  defense  presented  under  this  lanjpiage  of  the  policy,  via.,  the 
consciousness  of  the  danger,  and  the  voluntary  exposure  to  it.  That 
the  assault  upon  Duncan  was  actually  dangerous  may  properly  be 
assumed  from  the  facts  in  this  record." 


y&hmtarp  Ewpotu/n  to  Damffer,  withia  the  meaning  of  the  law  of 
aeddent  insurance,  is  a  conscious  or  intentional  exposure  involving 
gross  or  wanton  negligence:  Johnson  v.  London  etc.  Ins.  Ace.  Co., 
115  Mich.  86,  69  Am.  St.  Eep.  549,  72  N.  W.  1115;  De  Loy  v.  Trav- 
elers' Ins.  Co.,  171  Pa.  6t.  1,  50  Am.  St.  Bep.  787,  32  AtL  1108.  The 
test  seems  to  be.  Did  the  insured  appreciate  that  by  doing  the  act, 
he  was  putting  l^e  and  limb  in  hazard:  Smith  v.  Aetna  Life  Ins.  Co., 
115  Iowa,  217,  91  Am.  St.  Bep.  153,  88  N.  W.  868.  To  absolve  itself 
from  liability,  the  insurer  miist  not  only  allege  and  prove  that  the 
Issored  exposed  himself  to  danger,  but  also  that  he  knew  of  such 
danger  and  voluntarily  exposed  himself  to  it:  Conboy  v.  Railway 
Officials'  etc.  Assn.,  17  Ind.  App.  62,  60  Am.  BL  Bep.  154,  46  N.  £. 
363.  See,  also,  Union  Casualty  Co.  v.  Harroll,  98  Tenn.  591,  60  Am. 
St  Bep.  873,  40  8.  W.  1080;  Collins  v.  Bankers'  Ace.  Ins.  Co.,  96 
Iowa,  216,  59  Am.  St.  Bep.  867,  64  N.  W.  778;  Willard  v.  ICasonie 
etc  Ace.  Assn^  160  Mass.  288,  61  Am.  St.  Bep.  285,  47  N.  £.  1006; 
Sargent  ▼.  Central  Ace.  Ins.  Co.,  lid  Wis.  29.  88  Am.  6t.  Bep.  946, 
87  K.  W.  796:  note  to  Travelers'  Ins.  Co.  ▼.  Jones.  12  Am.  St.  Bep. 
W8.274. 
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MOEEOW  V.  BAILEY. 

[109  Ky.  369,  69  a  W.  2.] 

FBAUDULEKT  OONVETANCE— Home8tead.~If  land  is  ex- 
empt as  a  homestead,  its  conyeyam^e  cannot  be  in  fraud  of  creditors, 
(p.  382.) 

HOMESTEAD,  Wlieii  not  Liable  for  Pre-ezistliig  Debts.— A 
homestead  cannot  be  made  liable  for  the  debts  of  the  owner  on  the 
ground  that  it  was  not  paid  for  until  after  such  debts  were  con- 
tracted, if  the  payment  for  it  was  made  by  selling  off  parts,  and  it 
is  the  residue  only  which  it  is  sought  to  be  subjected  to  execution, 
(p.  383.) 

Holt,  Alexander  ft  Holt  and  H.  Tower,  for  the  appellants. 
John  G.  Bailey,  for  the  appellee. 

^^  HOBSO:tT,  J.  Sam  Morrow,  on  October  11,  1884, 
bought  of  J.  W.  Givens  four  and  three-fourths  acres  of  land, 
for  which  he  agreed  to  pay  him  two  hundred  and  thirty-seven 
dollars  and  fifty  cents,  and  Givens  made  him  a  deed,  retaining 
a  lien  for  the  purchase  money.  Morrow  at  once  erected  a  cabin 
on  the  land,  and  moved  into  it  with  his  family.  In  the  years 
1885,  1886  and  1887  he  raised  crops  of  tobacco,  the  proceeds 
of  which  were  paid  Givens  on  the  land.  About  the  year  1891 
he  sold  off  to  four  other  parties  nearly  three  and  one-quarter 
acres  of  the  land,  and  they  paid  the  purchase  money  to  Givens. 
This  left  about  one  and  a  half  acres,  which  he  still  owned  free 
of  encumbrance  for  the  purchase  money,  except  five  dollars  due 
by  one  of  the  vendees,  and  still  unpaid.  Previous  to  this,  how- 
ever, in  the  year  1889,  Sam  Morrow  became  indebted  to  the  ap- 
pellee, Bailey,  in  the  sum  of  twenty-five  dollars,  for  which 
Bailey  recovered  a  judgment  against  him.  In  October,  1892, 
Bailey  caused  an  execution  on  his  judgment  to  be  levied  on 
one  and  one-half  acres  of  the  land  still  owned  by  Morrow,  and 
had  it  sold,  and  in  due  time  obtained  a  writ  of  possession  against 
Morrow  for  it.  About  the  time  that  the  execution  was  levied 
on  the  land,  Morrow  conveyed  it  by  deed  to  appellants,  and 
they  filed  this  suit  agaiast  Bailey  to  prevent  his  disturbing  them 
in  the  enjoyment  of  the  property  or  executing  his  writ  of  pos- 
session against  them.  The  court  below,  on  final  hearing,  dis- 
missed their  petition. 

The  deed  from  Sam  Morrow  to  appellants  was  without  valu- 
able consideration,  and  was  void  as  against  his  creditors,  if  the 
land  was  then  subject  to  execution.    But  if  the  land  was  then 
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exempt  as  a  homestead,  appellee,  as  a  creditor,  was  not  prejn- 
diced  by  the  eonYevance;  for  he  ^^'^  could  not  have  subjected 
the  land  to  his  debt  in  that  event,  if  the  conveyance  had  not 
been  made.  The  proof  is  clear  that  the  whole  land  was  not  of 
Take  over  three  hundred  dollars;  that  the  improvement  were 
all  erected  on  it  several  years  before  appellee's  debt  was  created ; 
and  that  Morrow  had  resided  on  it  with  his  family  since  about 
the  time  of  the  purchase. 

The  only  ground  upon  which  it  is  claimed  that  the  land  was 
subject  to  appellee's  execution  is  that  when  his  debt  was  created 
the  land  had  not  been  paid  for,  and  that,  as  it  was  paid  for 
after  the  creation  of  his  debt,  it  was  not  exempt  as  a  home- 
atead:  Moseley  v.  Bevins,  91  Ky.  269,  15  S.  W.  527. 

But  it  will  be  observed  that,  although  the  land  was  paid  for 
in  part  after  the  creation  of  appellee's  debt,  the  payment  was 
made  by  selling  off  parts  of  the  original  tract,  the  vendees  pay- 
ing the  purchase  money  directly  to  Givens,  and  thus  releasing 
the  remainder  of  the  land.  The  case  would  be  essentially  the 
same  if  Sam  Morrow  had  reconveyed  to  Givens  the  lots  he  thus 
sold  to  these  parties,  and  Givens  had,  in  consideration  of  the 
conveyance  to  him  of  these  lots,  released  his  lien  upon  the  re- 
mainder still  held  by  Morrow.  ITie  statute  provides  that  the 
homestead  shall  not  exist  "if  the  debt  or  liability  existed  prior 
to  the  purchase  of  the  land,  or  of  the  erection  of  the  improve- 
ments thereon'' :  Ky.  Stats.,  sec.  1702.  The  fact  that  Morrow 
bought  more  land  than  he  could  pay  for,  and  extinguished  the 
lien  on  the  land  by  selling  off  the  part  that  he  could  not  pay 
for,  80  as  to  leave  him  a  part  of  the  land  not  unencumbered  does 
not  bring  him  within  the  letter  or  spirit  of  this  statute.  He 
in  fact  purchased  and  paid  for  that  part  of  the  land  which  was 
left  to  him,  and  erected  his  improvements  on  it,  before  ap- 
pellee's debt  was  created.  The  vendor's  **^  lien  was  the  first 
charge  on  aU  of  the  land.  If  this  had  been  foreclosed,  and  the 
three  acres  sold  to  satisfy  it,  undoubtedly  Morrow  would  have 
been  entitled  to  his  homestead  in  the  remainder  of  the  land, 
and  when  he  did  himself  what  the  court  would  have  done  the 
result  must  be  the  same. 

It  follows,  therefore,  that  the  land  was  exempt  from  execu- 
tion as  a  homestead  at  the  time  of  the  levy  and  sale  under  the 
execution,  and  that  appellants  were  entitled  to  the  relief  sought. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  and 
farther  proceedings  not  inconsistent  with  this  opinion. 
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The  Transfer  of  a  Homestead  cannot  be  in  fraud  of  tlie  grantor's 
creditors:  First  Nat.  Bank  ▼.  Browne,  128  Ala.  557,  86  Am.  St.  Bep. 
156,  29  Sonth.  552;  Eagle  ▼.  SmyUe,  126  Mieli.  612,  85  N.  W.  1111, 
86  Am.  St.  562,  and  eases  cited  in  the  erosa-reference  note 
thereto.  See,  in  this  connection,  Hambj  y.  Lane,  107  Tenn.  698^ 
89  Am.  St.  Bep.  967,  64  S.  W.  1067;  Dolion  ▼.  Harkness,  80  Misd. 
8,  92  Am.  St.  Bep.  563,  31  Sonth.  416. 

A  Homestead  May  be  Pwchased  with  nonexempt  property,  is 
against  pre-existing  debts  not  reduced  to  judgment:  Paxton  t»  Sut- 
ton, 53  Neb.  81,  68  Am.  St.  Bep.  589,  73  N.  W.  221.  In  this  case 
it  is  said  that  one  maj  applj  nonexempt  property  to  the  discharge 
of  encnmbrancea  on  a  homestead,  and  elaun  the  whole  property  as 
exempt,  citing  Bandall  ▼.  Buffington,  10  CaL  493;  In  re  Henkel,  2 
Saw.  350,  Fed.  Casu  No.  6362^ 


JARBOB  V.  SHIVELET. 

[109  Ky.  402,  59  a  W.  328.] 

MOBTOAOE—Benflwal  of  Note.— If  a  mortgage  is  giTtib  to 
secure  a  debt,  a  change  in  the  debt  by  the  giving  of  a  new  note  does 
not  deprive  the  mortgagee  of  the  benefit  of  his  security,     (pt-  386.) 

SUBETY— Mortgage  to  Secure  Is  not  Beleased  by  the  Szeco- 
tlon  of  a  New  Kote. — If  a  mortgage  is  given  to  secure  sureties,  and 
they  and  the  principal  are  subsequently  obliged  to  give  a  new  note 
in  renewal  of  the  old  one,  the  mortgage  continues  in  force  for  the 
purpose  of  indemnifying  them  for  payments  which  they  may  be 
compelled  to  make  on  the  note  of  renewaL     (p.  387.) 

C.  S.  Hill,  for  the  appellant. 

John  McChord  and  Wright  &  Moss,  for  the  appellee. 

^»  BUENAM,  J.  The  appeUee,  Eobert  Shiveley,  instituted 
nut  in  equity  against  William  B.  Moser  and  wife  on  two  notes, 
for  one  hundred  and  eighty-seven  dollars  and  fifty  cents  each, 
dated  on  the  sixth  day  of  February,  1895,  and  due  respectively 
on  the  first  days  of  January  and  July,  1896,  and  asked  for  the 
enforcement  of  a  mortgage  lien,  given  simultaneously  with  the 
execution  of  the  notes,  on  a  tract  of  three  hundred  and  twelve 
acres  of  land,  to  secure  their  paymcsit.  Subsequently  appel- 
lants, John  Jarboe  and  C.  B.  Luckett,  filed  a  petition  to  be  made 
parties  to  the  proceeding,  and  made  same  a  cross-petition  against 
Moser  and  wife,  and  alleged  that  they  each  became  sureties  for 
the  defendant  W.  B.  Moser  on  a  note  executed  to  C.  L.  Ballard 
<m  the  seventeenth  day  of  February,  1882,  for  the  sum  of  two 
hundred  and  twenty  dollars,  and  so  continued  as  sureties  on 
said  note  to  Ballard  until  the  eighteenth  day  of  June,  1892,, 
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when  they  and  the  principal,  W.  B.  Moser,  were  compelled  to^ 
and  did^  borrow  from  the  Marion  National  Bank  of  Lebanon, 
Kentucky,  the  sum  of  two  hundred  and  fifty-two  dollars,  with 
which  to  pay  the  note  to  Ballard's  executor ;  that  Moeer  executed 
to  the  bank  his  note  for  this  amoimt,  with  petitioners  continu* 
ing  as  his  sureties,  and  with  the  proceeds  of  which  they  paid 
Ballard's  executor  the  principal  and  interest  of  the  original 
note;  that  since  the  execution  of  the  note  to  the  ^^  bank  it 
has  been  renewed  by  Moser,  with  these  petitioners  as  sureties, 

from  the day  to  the day  of ,  1898;  that 

<m  the  tenth  day  of  September,  1898,  the  Marion  National  Bank 
instituted  suit  thereon  against  Moeer  and  petitioners,  and  re- 
covered judgment  thereon  for  two  hundred  and  ninety-four  dol- 
lars and  t«n  cents^  and  ten  dollars  and  thirty-fiye  cents  costs, 
and  that  the  petitioners  were  compelled  to,  and  did,  pay  said 
judgment  and  costs,  as  Moser  was  insolvent;  that  at  the  time 
they  signed  said  note  to  Ballard,  aboire  set  out,  Moser  and  wife^ 
in  order  to  indemnify  them  against  loss  on  account  of  their 
raretyship,  did,  on  the  seventeenth  day  of  February,  1882,  exe- 
cute a  mortgage  to  said  petitioners  on  the  same  tract  of  land 
mortgaged  to  appellee,  and  they  allege  that  by  virtue  of  said 
mortgage  they  have  lien  on  the  land  to  secure  a  repayment  to 
them  of  the  money  so  paid  to  the  bank,  superior  to  the  claim 
of  plaintiff.  A  general  demurrer  was  filed  and  overruled  to 
the  answer  of  appellants.  Thereupon  appellee  filed  answer  to 
the  cro69-petition  of  Jarboe  and  Luckett,  in  which  he  allegesiy 
in  substance,  that  the  mortgage  executed  by  Moeer  and  wife  to 
appellants  for  two  hundred  and  twenty  dollars  had  been  fully 
paid  off  at  the  time  the  note  was  so  executed  by  Moeer  to  the 
bank,  to  which  appellants  demurred,  and  the  court  sustained 
the  demurrer  to  the  answer  to  the  cross-petition  of  appellants, 
iind  carried  it  back,  and  dismissed  their  petition,  in  effect  hold- 
ing that  the  payment  of  the  debt  due  Ballard's  executor  with 
the  money  borrowed  from  the  bank  was  a  satisfaction  and  dis- 
charge of  the  mortgage,  notwithstanding  the  fact  that  appel- 
lants continued  as  sureties  for  Moser  on  the  note  to  the  bank, 
tnd  were  subsequently  compelled  to  pay  it. 

The  mortgage,  after  reciting  the  borrowing  of  the  money  from 
Ballard,  and  the  suretyship  of  appellants,  says :  "Now,  in  order 
to  save  R.  J.  Jarboe  and  C.  P.  Luckett  *®*  harmless  in  said 
•nretyship,  we  have  this  day  sold  and  mortgaged,"  etc.  The 
<niestion  is.  Has  this  condition  of  the  mortgage  been  complied 
^rith?    Have  Jarboe  and  Luckett  been  held  harmless  in  the 

Am.  St.  Bep.,  VoL  95—25  . 


+He  surety  ^  V,etice  *°. *    „©  to  ^^  l3«0*'  . 
tno  V  ..  «»aa  »®     .      *»«.voto^®       ta  to  ^^    i.~  nJK*  \li.  ib«  ai 

indorecrts- 
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it  18  said:  ^o  change  in  the  form  of  indebtedness  or  in  the 
mode  or  time  of  payment  will  discharge  the  mortgage.    The 
mortgage  remains  a  Uen  nntil  the  debt  it  was  given  to  secure  is 
satigfied,  and  is  not  affected  by  a  change  of  the  note,  or  by  giv- 
ing a  different  evidence  of  the  AehV*    And  in  section  926  the 
same  authority  says:  ''Whether  a  new  note  shall  be  treated  and 
have  effect  between  the  parties  as  a  payment  of  the  former  one, 
for  which  it  is  substituted,  will  depend  upon  the  purpose  and 
understanding  of  the  parties  to  the  transaction,  which  may  be 
determined  by  express  agreement,  or  by  the  circumstances  at- 
tending the  transaction.''    The  American  and  English  Ency- 
clopedia of  Law  (first  edition,  volume  15,  page  870)  says:  "A 
mortgage  lien  will  only  be  extinguished  by  payment  or  release, 
w  by  some  act  operating  as  an  estoppel ;  and  therefore  ^^'^  the 
continued  existence  of  a  mortgage  remains  unaffected  by  the 
substitution  of  a  new  note  or  bond,  or  by  the  giving  of  an  in- 
urnment of  a  wholly  different  character  to  that  of  the  original 
evidence  of  indebtedness,  or  even  bv  the  execution  of  a  new 
note  and  mortgage,  if  the  mortgage  is  left  undischarged.     So 
long  as  the  indebtedncps  in  fact  remains,  any  change  in  the 
evidence  of  it  shall  not  be  allowed  to  prejudice  the  security.'' 
It  D)ay  be  stated  as  a  general  rule  that  a  change  in  the  form 
of  a  debt  does  not  satisfy  the  mortgage  given  to  secure  it,  un- 
less it  is  so  intended  to  operate.    It  can  only  be  destroyed  by 
flie  payment  or  discharge  of  the  debt,  or  by  release  of  the  mort- 
8*ge.    This  is  a  rule  in  equity  sanctioned  by  many  adjudicated 
c«8e3.    Mere  form  is  disregarded.    The  substance  only  is  con- 
sidered.   The  appellants  have  never  been  discharged  from  the 
original  liability,  and  there  was  no  purpose  or  intention  to 
waive  the  morlgage  lien  given  to  protect  them  by  the  mere 
<^ge  in  the  payee  of  the  liability  so  incurred  by  them,  and  it 
floes  not  necessarily  have  this  effect    The  circuit  judge  erred 
^  sustaining  the  demurrer.    Judgment  reversed  and  cause  re- 
i^iuuided  for  proceedings  consistent  with  this  opinion. 

^  Takinff  of  a  New  Vote  in  rabstitution  for  one  secured  hf  a 
Mortgage  does  not  discharge  the  mortgage,  unleas  luch  is  the  inten- 
tion of  the  parties:  Austin  y.  Bailej,  64  Vt.  367,  83  Am.  St.  Bop. 
^^%  24  AtL  245;  Bunker  t.  Parron,  79  Me.  62,  1  Am.  St.  Bep.  282, 
t  AtL  263;  Kern  t.  Hotaling^  27  Or.  205,  50  Am.  fit.  710,  40  Pae. 
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CUETIS  V.  HELTON. 

[109  Kj.  499,  69  a  W.  745.] 

HOMESTZSAD  Aoguired  witb  Check  for  Pensloii  Monesrs.— A 
homestead  aeqnired  in  exchange  for  a  check  issued  for  pension  mon- 
eys exempt  from  execution  is,  neverthelees^  subject  to  execution  on 
a  debt  created  previouslj  to  the  purchase  of  such  homestead,  (p. 
889.) 

B.  F.  Day  &  Son  and  A.  T.  Wood,  for  the  appellant 

'•^GUFFT,  J.  Certain  creditors  of  the  appellant  Curtis 
obtained  judgments  and  caused  executions  to  issue  thereon,  which 
were  levied  on  twenty  acres  of  land  as  the  property  of  said  Curtis, 
and  the  same  was  purchased  by  the  appellee  under  sale  made  by 
virtue  of  said  execution,  and  afterward  instituted  the  proceeding 
to  obtain  possession  of  said  land.  The  appellant  made  defense  by 
answer,  the  srubstance  of  which  is  that  he  is  a  bona  fide  house- 
keeper, with  a  family,  and  was  residing  upon  said  land  at  the 
time  the  judgments  were  rendered  and  sale  made,  and  that  said 
land  was  worth  less  than  one  thousand  dollars,  and  claimed  that 
it  was  exempt  from  execution.  The  answer  further  shows  that 
he  received  a  pension  amounting  to  less  than  one  thousand  dol- 
lars for  services  as  a  volunteer  soldier  in  the  service  of  the 
United  States,  that  a  pension  check  therefor  was  issued  to  him, 
and  that  by  the  laws  of  the  United  States  and  of  Kentucky  the 
same  was  in  no  way  subject  to  the  payment  of  debts,  and  was 
exempt  from  attachment,  distress  or  execution.  It  is  further  al- 
leged that,  without  converting  said  check  into  money,  he  ex- 
changed the  same  for  the  land  in  controversy,  and  that  said  land 
is  worth  less  than  one  thousand  dollars,  and  that  he  paid  no 
other  sum  except  the  pension  check  therefor,  and  that  he  owned 
no  other  land  except  the  land  in  controversy.  ***  The  court 
sustained  the  demurrer  of  the  appellee  to  said  answer,  and,  the 
appellant  failing  to  plead  further,  judgment  was  rendered  in 
favor  of  the  appellee,  and  from  that  judgment  this  appeal  is 
prosecuted. 

The  contention  of  appellant  is  that  the  pension  check  or 
money  could  in  no  event  be  subjected  to  the  payment  of  the 
debt  in  question,  and  therefore  he  had  a  right  to  invest  it  in  a 
homestead,  which  was  in  like  manner  exempt  from  seizure  and 
sale.  It  is  certain  that  the  pension  check  could  not  have  been 
subject  to  the  payment  of  the  debt  in  question.    We  are  referred 
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bj  appellant  to  Tarions  decifiions  of  tliis  court  holding  that  a 
party  m&j  sell  his  homestead,  and  invest  the  proceeds  in  another 
homestead,  which  will  remain  exempt  from  execntion.    We  are 
also  referred  to  decisions  smtaining  the  right  of  the  owner  of  a 
homestead  to  make  any  disposition  thereof  that  he  desires  to. 
For  instance,  he  may  make  a  volxmtary  conv^ance  of  same,  or 
he  may  convey  it  to  a  creditor  with  a  view  to  prefer  such  cred- 
itor to  other  creditors,  and  no  such  conveyance  can  he  success- 
fully attacked,  or  set  aside,  or  subjected  to  the  payment  of  any 
debt:  See  Brame  v.  Craig,  12  Bush,  404;  Pribble  v.  Hall,  13 
Bush,  61 ;  Cooper  v.  Amett,  95  Ky.  603,  26  S.  W.  811 ;  Lear  v. 
Totten,  14  Bnsh,  101 ;  Musgrave  v.  Parish,  10  Ky.  Law  Sep.  998, 
11  S.  W.  464.    It  is  insisted  for  appellant  that  the  same  prin- 
ciple should  be  applied  to  the  investment  or  reinvestment  of  the 
pension  in  question,  it  being  contended  that  the  reasoning  of 
the  decisions,  supra,  should  apply  to  the  investment  of  the  pen- 
8ion  aforesaid;  the  contention  being  that  the  reason  for  the 
doctrine  announced  in  the  decision  supra  is  that,  the  homestead 
being  exempt  from  execution,  no  creditor  has  a  right  to  com- 
plain of  any  disposition  that  the  owner  may  make  of  the  home- 
stead; that  no  creditor  could  look  to  the  "*••  homestead  for  the 
payment  of  his  debt,  and  hence  could  not  be  prejudiced  by  the 
disposition  made  of  it;  and  that,  the  law  being  the  same  as  to 
a  pension,  the  same  doctrine  should  be  applied  to  the  disposition 
made  thereof.    We  have  carefully  considered  the  argument  of 
appellant,  and  concede  that  there  is  much  force  in  his  reason- 
ing.   But  this  court  has  expressly  decided  the  question.    There 
is  no  claim  in  this  case  that  the  debt  originally  sued  on  was  cre- 
ated after  the  purchase  of  the  homestead,  and  the  sole  question 
ifl  whether  the  land  is  exempt  from  execution  because  purchased 
vith  a  pension  check,  which  is  confessedly  beyond  the  reach  of 
creditors.    This  court,  in  Johnson  v.  Elkins,  90  Ky.  163,  13  S. 
W.  448,  considered  and  decided  the  identical  question  involved 
in  the  case  at  bar.    The  court  said :  "It  appears  that  the  land 
^as  paid  for  with  pension  money  of  the  debtor,  drawn  from  the 
Tlnited  States  government.    The  money  itself  never  came  to 
his  hands.     The  check  for  it  did,  and  was  indorsed  by  him  to 
one  Hoover,  who,  for  the  debtor,  drew  the  money  upon  it,  and 
OBt  of  it  paid  Noe  for  the  laud.    It  is  now  claimed  that  the 
Bioney,  when  paid  to  Noe,  was  in  the  course  of  transmission  to 
the  pensioner,  and  being,  therefore,  exempt  from  seizure  for  the 
debts  of  the  pensioner  by  the  United  States  statute,  it  was  n0 


390  American  State  Eepohtb,  Vol.  95.     [Kentucky, 

fraud  upon  his  creditor  to  invest  it  in  the  land  and  have  the 
•deed  taken  to  the  wife.     Section  4747  of  the  Revised  Statutes 
of  the  United  States  provides :  'No  sum  of  money  due,  or  to  be- 
come due,  to  any  pensioner  shall  be  liable  to  attachment,  levy 
or  seizure  by  or  imder  any  legal  or  equitable  process  whaterer, 
whether  the  sum  remains  with  the  pension  office,  or  any  officer 
or  agent  thereof,  or  is  in  course  of  transmission  to  the  pensioner 
entitled  thereto,  but  shall  inure  wholly  to  the  benefit  of  ^^  such 
pensioner.  ^    It  has  been  repeatedly  decided  by  this  court  that, 
after  the  money  reaches  the  hands  of  the  pensioner,  it  is  no 
longer  exempt:  Bobion  v.  Walker,  82  Ky.  60,  56  Am.  Eep.  878; 
Hudspeth  v.    Harrison,  6  Ky.  Law   Eep.  304.    In    the    last- 
named  case  it  was  held  that  the  fact  that  the  land  was  pur- 
chased with  pension  money  did  not  exempt  it  from  liability  for 
the  pensioner's  debts.    In  the  case  of  Sims  v.  Walsham,  9  Ky. 
Law  Eep.  912,  7  S.  W.  567,  the  money  itself  did  not  come  to 
the  hands  of  the  pensioner,  but  a  check  did,  and  he  transferred 
it  to  another  person,  with  directions  to  draw  the  money,  and 
pay  it  to  his  sons,  to  be,  and  which  was,  used  by  them  in  paying 
for  land,  which  was  conveyed  to  them.  It  was  held  that  the  land 
so  held  by  them  by  voluntary  conveyance  was  liable  for  the 
pensioner's  debt.    These  cases  are  decisive  of  this  one,  so  far 
as  this  question  is  concerned.''    This  decision  and  the  other  de- 
cisions therein  referred  to  are  conclusive  as  to  the  question  in 
the  case  at  bar.    It  might  be  well  for  the  general  government  or 
the  state  to  provide  by  law  that  a  pensioner  might  invest  a  pen- 
sion in  a  homestead,  to  be  exempt  to  the  same  extent  as  the 
pension  check  is  exempt.    But  until  such  a  law  is  enacted,  we 
must  declare  the  law  as  it  now  exists.    Under  the  authorities 
before  quoted,  the  land  in  contest  must  be  held  subject  to  sei- 
zure and  sale  under  execution  for  debt  existing  before  the  pu> 
chase.    It  may  be  proper  to  remark  that  a  homestead  is  entirely 
a  creature  of  statute  law,  and  the  statute  giving  a  homestead 
provides,  in  effect,  that  the  land  purchased  after  creation  of  a 
debt  shaJl  be  subject  to  seizure  and  sale  in  satisfaction  thereof. 
Judgment  affirmed. 


Pension  Money  is  exempt  from  anj  legal  proeess  the  purpose  of 
which  is  to  subject  it  to  the  debts  of  the  pensioner:  Falkenburg  v. 
Johnson,  102  Ky.  543,  80  Am.  St.  Bep.  369,  44  8.  W.  80.  And  the 
later  authorities  tend  to  establish  the  rule  that  property  purchased 
with  it  by  him  is  also  exempt:  See  the  monographic  notes  to  CuUen 
v.  Harris,  66  Am.  St.Bep.  386;  BozeUe  y.  Bhodes,  2  Am.  St.  Bep.  596* 
698. 
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A  Homestead  pnrehased  with  the  proeeedt  of  another  homestead 
carries  the  exemption  of  the  first  iomestead:  Maeke  t.  Bjrd,  131 
Mo.  682,  52  Am.  St.  Bep.  649,  33  &  W.  448.  But  see  BUte  Bank  t. 
I>oagfaert7,  167  Mo.  1,  90  Am.  St.  Bep.  422^  66  S.  W.  982.  And  the 
proeeeds  of  a  Tolnnia^  sale  of  exempt  personal  property,  designed 
to  be  inrested  in  other  property  to  take  the  plaee  of  that  sold,  are 
not  subject  to  attachment  or  garnishment:  CoQen  t.  Harris^  11  lOdL 
20,  66  Am.  8t.  Bep.  880,  69  N.  W.  78. 


SMITH  V.  SPRAGHrS. 

[109  Kj.  685,  59  a  W.  856.] 

SUBBTT  Signing  a  Bond  on  Condition  that  It  ShiQ  also  be 
ttgned  by  Another  Qpediled  Person.— If  one  signs  a  replevin  bond 
sad  deliTen'  it  to  a  deputy  sheriff  on  condition  that  he  shall  not 
return  it  nntil  it  is  signed  by  one  P.,  but  the  offtcer  returns  it  to  the 
court  without  P.'s  signing,  the  surety  is  entitled,  on  a  petition  in 
equity,  to  have  a  cancellation  of  the  bond  decreed,     (pp.  392,  398.) 

Samxiel  J.  Sayler,  for  the  appellant. 
James  Goble,  for  the  appellees. 

"®  DuEELLB,  J.  Appellant  Smith  filed  his  petition  in 
equity  against  the  appellees,  seeking  the  cancellation  of  a  replevin 
bond  signed  by  him  as  surety  for  the  members  of  the  firm  of  T. 
B.  Pinson  &  Sons.  The  averments  upon  which  the  relief  is 
fc'ought  are  that  deputy  sherift  Bunyons,  holding  an  execution 
against  T.  B.  Pinson  &  Sons,  went,  in  company  with  T.  B.  Pin- 
MD9  to  Smith,  and  asked  him  to  sign  a  replevin  bond  to  replevy 
the  execution^  and  that  it  was  then  and  there  agreed  and  under- 
stood that  the  bond  should  be  signed  by  one  Ford  and  two  Pin- 
<>on8,  not  defendants  in  the  execution,  whose  names  appeared  in 
the  body  of  the  bond,  before  it  was  by  Smith;  and  it  was  fur- 
ther represented  that,  if  Smith  signed,  it  was  with  the  agreement 
and  understanding  that  G.  W.  Pinson,  who  was  then  known  to 
Smith  to  be  solvent,  had  agreed  to  sign  the  replevin  bond,  and 
^^as  to  and  would  sign  it,  and  under  this  agreement  Smith 
agned;  that,  in  violation  of  the  agreement,  the  sheriff,  or  one 
of  his  deputies,  returned  the  bond  to  the  circuit  clerk^s  office. 

without  G.  W.  Pinson  having  signed  it;  that  the  bond  is  at- 
tested by  one  Cecil,  deputy  sheriff,  when  in  fact  Cecil  was  noi 

present  at  the  signing  by  Smith ;  and  that  such  return  was  false 
and  untrue,  and  made  throui?h  fraud  or  mistake  on  the  part  ol 
Cecil 
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It  was  further  averred  that  Bunyons  knew  at  the  tiine  the 
bond  was  executed  that  Smith  was  induced  to  sign  it  under  the 
agreement  that  G.  W.  Pinson  was  to  and  would  sign  it,  and  had 
agreed  so  to  do.  By  amendment  it  was  further  averred  that  the 
bond  was  signed  by  Smith  in  the  presence  ^^^  of,  and  delivered 
to,  Deputy  Sheriff  Eunyons  as  an  escrow,  upon  condition  that 
the  deputy  was  not  to  return  or  deliver  the  bond  until  it  had 
been  signed  by  Pinson,  but  was  returned  and  delivered  by  him 
in  violation  of  this  agreement.  A  demurrer  was  sustained  to 
the  petition  as  amended. 

Appellees  rely  upon  the  doctrine  that  if  a  surety  signs  a  note 
under  an  agreement  with  the  debtor  that  he  is  not  to  become 
bound  until  another  signs  it,  and  the  principal^  in  violation  of 
the  agreement,  delivers  it  to  a  creditor  without  knowledge  of  the 
agreement,  the  surety  is  bound:  Smith  v.  Moberly,  10  B.  Mon. 
267,  62  Am.  Dec.  643.  But  in  Whifcaker  v.  Crutcher,  5  Bush, 
622,  which  was  an  action  upon  a  supersedeas  bond,  the  defense 
was  made  that  it  was  not  acknowledged  or  delivered  uncondi- 
tionally, but  executed  as  an  escrow  only,  and  placed  in  the  hands 
of  the  officer  with  directions  to  deliver  it  as  the  defendant's  act 
and  deed  when  the  principal  in  the  bond  sued  on  should  become 
the  surety  of  the  defendant  in  another  bond. 

Said  the  court,  reviewing  the  action  of  the  trial  court :  "And 
the  court  properly  observed  the  principle,  which  was  held  by  this 
court  in  the  case  of  Carswell  v.  Eenick,  7  J.  J.  Marsh.  281,  and 
recognized  in  Millett  v.  Parker,  2  Met.  (Ky.)  614,  that  a  con- 
ditional delivery  of  a  bond  to  a  clerk,  who  was  authorized  to  take 
puch  a  bond,  was  not  necessarily  a  delivery  to  the  obligee,  and 
that  consequently  the  instrument  might  be  so  ddivered  as  an 
escrow  merely."  This  seems  to  us  directly  in  point,  and  con- 
clusive of  the  question  that  upon  the  petition  Smith  was  entitled 
to  be  allowed  to  prove  that  the  bond  was  delivered  conditionally 
to  the  sheriff.  It  is  true  this  same  case  is  quoted  to  support 
the  contention  of  appellees :  'The  principle  is  well  settled  that, 
although  a  surety  execute  a  note  or  bond  in  '^^  pursuance  of  a 
parol  agreement  with  his  principal  that  it  is  only  to  become 
binding  upon  him  on  conditions,  if  the  instrument  is,  neverthe- 
less, delivered  to  the  obligee,  or  officer  authorized  to  accept  it^ 
without  information  to  him  of  such  agreement,  it  will  bind  the 
Eurety,  notwithstanding  the  agreement:  Smith  v.  Moberly,  10 
B.  Mon.  2G6,  52  Am.  Dec.  543 ;  Garvin  v.  Mobley,  1  Bush,  48.'* 

But  we  are  of  opinion  that  the  deputy  sheriff  who  held  the  ex- 
ecution was  the  officer  authorized  to  accept  the  bond,  and  that 
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under  the  averments  of  the  petition  as  amended  be  did  not  ao* 
cept  it  without  infonnation  to  him  of  the  alleged  agreement. 
It  may  be  that  on  the  return  of  tbe  case  it  can  be  shown — assum- 
ing the  ayerments  of  the  petition  to  be  true — that  the  plaintiff 
(appellant)  has  been  guilty  of  such  laches  in  the  delay  in  bring- 
ing his  suit  for  oyer  eight  months  as  will  estop  him  from  claim- 
ing the  relief  songht,  but  we  think  that,  on  the  ayerment  of  the 
petition^  he  is  entitled  to  an  opportunity  to  introduce  his  tes- 
timony. 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the  peti- 
tion as  amended,  and  for  further  prooeedin>i^  consistent  here- 
with. 


i.  Airefy  Who  Biffn$  a  Bond  on  eonditioa  tliat  it  is  not  to  be  deliv- 
ered until  others  sign  it  is  nevertheless  bound,  if  the  bond  is  deliv- 
ered without  sneli  signatures,  unless  the  obligee  has  notiee  of  the 
condition:  Spencer  y.  MeLeaA,  20  Ind.  Ap.  SfiS,  50  N.  K  769,  67 
Am.  Bt.  Bep.  271,  and  cases  cited  in  the  cross-reference  note  thereto; 
Benton  County  Sav.  Bank  v.  Boddicker,  105  Iowa,  548,  67  Am.  St 
^-  310,  75  N.  W.  ea&;  monographic  note  to  Estate  of  Bamsaj  t. 
People,  90  Am.  Bt  Bep.  IH,  195. 


MANHATTAN  LIFE  INSURANCE   COMPANY  v.   PAT- 

TEBSON. 

[109  K/.  624,  60  a  W.  883.] 
DI8UBAV0E— Paid-up   Policy,  Witliln   Wliat  Time  May  be 

l^emandecL — If  a  life  insurance  policy  provides  that  if  a  cause  of  for- 
feiture accrues  after  the  policy  has  been  in  force  for  three  years, 
the  insurer  will,  on  the  surrender  of  the  policy  within  six  months 
^ter  the  lapse  issue  a  nonpaxticipatinff  paid-up  policy  for  such  suiq 
as  the  legal  net  reserve  at  the  time  of  the  lapse  will  purchase  as  a 
single  premium,  the  time  specified  within  which  the  surrender  may 
be  made  is  not  of  the  essence  of  the  contract,  and  the  insured  is  en« 
titled  to  a  paid-up  policy,  though  he  does  not  demand  it  for  nearly 
five  years,    (pp.  399,  400.) 

Henry  W.  Bnmett  and  D.  B.  Logan^  for  the  appellant 

Thomas  J.  Bigstaff,  for  the  appellee. 

^^  DuEELLE,  J.  In  November,  1897,  the  appellee  obtained 
from  appellant  company  a  life  policy  for  five  thousand  dollars 
on  the  twenty  payment  life  plan.    He  paid  five  consecutive  an- 


394  Amebioan  State  Beports^  Vol.  95.     [Kentucky^ 

sual  premiums^  and^  nearly  five  years  after  makiiig  default  in 
the  payment  of  the  sixth  preminm,  applied  to  the  company  for 
a  nonparticipating  paid-up  policy  for  such  sum  as  the  legal  net 
reserve  on  tiie  policy  at  tiie  time  of  lapsing  would  purchase  as 
a  single  premium  at  the  company's  published  rates.  On  the 
pleadings^  judgment  was  rendered  against  the  company.  On 
this  appeal,  the  case  of  Hexter  y.  United  States  etc.  Ins.  Co.^  91 
Ky.  356, 15  S.  W.  863,  and  Northwestern  etc.  Ins.  Co.  v.  Barbour, 
92  Ky.  429, 17  S.  W.  796,  are  relied  on;  although  in  the  case  of 
Mutual  life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  80  Am.  St.  Eep. 
843,  42  S.  W.  1099,  this  court  said,  in  an  opinion  by  Judge 
Quffy :  '*To  the  extent,  if  any,  that  the  principles  announced  in 
the  decisions  in  Northwestern  etc.  Ins.  Co.  y.  Barbour,  and  Hex- 
ter y.  United  States  etc.  Ins.  Co.  conflict  with  the  doctrine  an- 
nounced in  Montgomery  y.  Phoenix  etc.  Ins.  Co.,  14  Bush^  51^ 
they  are  overruled.'* 

Appellant  undertakes  to  show  that  the  cases  of  Hexter  and 
Barbour  were  not  in  conflict  with  Montgomery  y.  Phoenix  etc 
Ins.  Co.,  14  Bush,  51,  and  were  distinquished  from  it  in  the 
opinions  rendered  in  those  cases;  that  in  the  Jarboe  case  it  was 
expressly  decided  that  the  facts  of  that  case  brought  it  directly 
within  the  principles  announced  in  the  Montgomery  case;  that, 
therefore,  it  was  not  within  the  principles  laid  down  in  the  Hex- 
ter and  Barbour  cases,  which  had  been  distinguished  from  the 
Montgomery  case,  and,  not  being  in  conflict  with  the  Mont- 
gomery case,  have  not  been  overruled  at  all,  because  they  were 
overruled  to  the  extent  only  that  they  were  in  conflict  with  it. 
Following  counsel's  logic  out  to  its  legitimate  conclusion,  ***®  the 
clause  in  the  Jarboe  opinion  which  overrules  those  two  cases, 
in  so  far  as  they  conflict  with  the  Montgomery  case,  is  absolutely 
without  meaning,  because  there  is  nothing  to  which  the  lan- 
guage of  the  opinion  can  apply.  In  order  to  properly  consider 
this  argument,  we  must  examine  the  provisions  of  the  policies 
in  the  four  cases  referred  to,  in  connection  with  those  in  the 
case  at  bar.  Counsel  concedes  that  ^%e  rulings  of  this  court  on 
the  question  as  to  whether  or  not  time  is  of  the  essence  of  a  con- 
tract such  as  is  involved  in  this  appeal  have  not  been  apparently 
harmonious.*' 

In  the  Montgomery  case,  in  which  a  most  carefully  prepared 
and  elaborate  opinion  was  delivered  by  Judge  Cofer,  the  policy 
was  a  ten  year  endowment,  and  contained  this  provision:  **It 
being  understood  and  agreed  that  if,  afer  the  receipt  of  this 
company  of  not  less  than  two  or  more  J^riTnu^l  premiums^  thity 
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policy  flbonld  cease  in  consequence  of  the  nonpayment  of  pro- 
niiimiSy  then,  upon  a  surrender  of  the  same^  provided  such  sur- 
lender  is  made  to  the  company  within  twelve  months  from  the 
time  of  such  ceasing,  a  new  policy  will  be  iraued  for  the  value 
acquired  under  the  old  one,  subject  to  any  notes  that  may  have 
been  received  on  account  of  premiums;  that  is  to  say^  if  pay« 
mentsf or  two  years  shall  have  been  made,  it  will  issue  a  policy 
for  two-tenths  of  the  sum  originally  insured.''  It  also  con* 
tained  a  provision  that,  if  the  annual  premiums  were  not  paid 
on  the  dates  fLzed,  '^en  in  every  such  case  the  said  company 
shall  not  be  liable  for  the  payment  of  the  whole  sum  assured, 
but  only  for  a  part  thereof,  proportionate  with  the  annual  pay- 
ments made  as  above  specified,  and  this  policy  shall  cease  and 
determine."  At  the  time  the  last  payment  became  due  upon 
which  any  payment  was  made  there  was  a  partial  pa3rment  in 
cssh,  and  a  note  executed  **^  for  the  unpaid  amount,  which 
provided :  ^And  it  is  hereby  understood  and  agreed  that,  if  the 
amount  of  this  note  shall  not  be  paid  when  due,  the  said  policy 
shall  be  null  and  void.''  The  note  was  not  paid,  no  demand 
was  made  for  its  payment,  no  offer  to  return  it  or  the  last  cash 
payment  was  made,  no  other  premiums  were  paid,  and  the  in« 
^^oieA  died  without  surrendering  his  policy  or  demanding  a  new 
one  over  three  years  after  the  execution  of  the  note.  It  was 
held  that  the  viddow,  who  was  the  beneficiary  under  the  policy, 
nugfat  recover  five-tenths  of  the  amount  of  the  policy,  subject 
to  deduction  for  the  axnount  diie  upon  the  notes. 

In  the  Hexter  case  the  policy  provided  that,  if  the  premiums 
ahonld  not  be  paid  on  or  before  ilie  days  mentioned  for  the  pay- 
ii^ent  thereof,  '^en,  and  in  every  such  case,  the  said  company 
aball  not  be  liable  to  the  payment  of  the  sum  insured,  or  any 
part  th^eof,  and  this  policy  shall  cease  and  determine;  provided 
^t  if,  after  the  receipt  by  this  company  of  not  less  than  two 
▼hole  years^  premiums,  this  policy  should  cease  in  consequence 
of  the  nonpayment  of  premiums,  then  upon  the  surrender  of 
the  same;,  provided  such  surrender  is  made  to  the  company  within 
twelve  months  from  the  time  of  such  ceasing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  premiums  paid."  More  than 
^0  years'  premiums  were  paid,  and  after  the  death  of  the  in- 
filled, and  nearly  fifteen  years  after  the  last  payment  of  pre- 
ininin,  suit  was  brought  for  an  amount  proportionate  to  the  pre- 
minms  paid.  In  an  opinion  by  Judge  Bennett  it  was  held  that 
a  leoovery  cotdd  not  be  had,  stress  being  laid  upon  the  provi- 
sion that  on  default  of  payment  the  company  ^'shall  not  be  liable 
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to  the  payment  of  the  sum  insured,  or  any  part  thereof'  not- 
withstanding the  fact  that  in  the  same  sentence  it  was  'provided 
^®  that  if,  after  the  receipt  hy  this  company  of  not  less  than  two 
whole  years'  premiums^  this  policy  could  cease  in  consequence  of 
the  nonpayment  of  premiums,  then  upon  the  surrender  of  the 
same  provided  such  surrender  is  made  to  the  company  witiiin 
twelve  months  from  the  time  of  such  ceasing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  premiums  paid/'  The  opin- 
ion distinguishes  the  case  then  in  hand  from  the  Montgomery 
ease,  and  does  not  in  express  terms  overrule  the  earlier  case. 
But  the  argument  of  the  opinion  is  exactly  the  reverse  of  the  ar- 
gument in  the  Montgomery  case,  and  it  is  quite  difficult  to  dia- 
cover  any  stable  ground  for  distinguishing  the  facts  in  the  one 
case  from  those  of  the  other,  except  upon  the  ground  that  a  de- 
lay of  nearly  fifteen  years  was  unreasonable.  That  ground, 
however,  does  not  appear  to  have  been  relied  upon,  and  the 
opinion  has,  we  think,  been  uniformly  regarded  aa  overruling 
the  doctrine  laid  down  in  the  Montgomery  case. 

In  Northwestern  etc.  Ins.  Co.  v.  Barbour,  92  Ky.  431, 17  S.  W, 
796,  the  policy  was  on  the  ten  payment  life  plan,  and  six  and 
one-half  years'  premiums  were  paid,  and  a  note  executed  for 
the  next  premium  falling  due,  which  was  never  paid.  An  ad- 
ditional policy  had  been  obtained,  upon  which  two  and  one-half 
years'  premiums  were  paid.  About  three  years  after  default  in 
payment  suit  was  brought  for  a  paid-up,  nonparticipating  pol- 
icy. The  policy  provided :  'Tl'he  said  company  further  promises 
and  agrees  that  if,  after  two  or  more  annual  premiums  shall 
have  been  paid  in  cash,  default  shall  be  made  in  the  payment  of 
any  premium  or  interest  on  the  day  it  shall  become  due,  it  will 
issue  a  paid-up,  nonparticii>ating  policy  for  as  many  tenth  parts 
of  the  original  sum  insured  as  there  shall  have  been  annual 
premiums  so  paid,  provided  ^^  this  policy  be  then  freed  from 
all  indebtedness  to  the  company,  and  provided,  also,  tiiat  written 
application  be  made  therefor,  and  this  policy,  and  aU  interest 
therein,  be  surrendered  in  the  lifetime  of  the  insured,  and  within 

six  months  from  the  date  of  such  default If  the  said 

premiums  shall  not  be  paid  at  or  before  the  times  above  men- 
tioned for  the  payment  thereof,  then,  and  in  every  such  oase^ 

this  policy  shall  cease  and  determine In  every  case  whers 

this  policy  shall  cease  or  become  null  and  void  all  payments 
thereon  shall  be  forfeited  to  the  company,  except  as  above  pro- 
vided and,  except  that  in  case  the  person  whose  life  is  insured 
die  by  his  own  hand^  the  company  shall  return  the  premiums 
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cmei,  lees  dividends  paid.**  In  an  opinion  by  Judge  Holt^ 
then  chief  justice,  this  case  was  decided  in  favor  of  the  in- 
surance company^  npon  the  ground  that  time  was  of  the  essence 
of  the  contract,  and  that  the  policy  did  not»  by  its  provisions, 
cesse  pro  tanto,  and  a  portion  of  the  insurance  remain  in  force, 
but  the  entire  policy  determined*  This  case  also  is  distin- 
guished in  the  opinion  from  the  Montgomery  case,  and  the 
esses  which  followed  its  reasoning,  of  Johnson  v.  Southern  Mut. 
Life  Ins.  Co.,  79  Ky.  403 ,  Northwestern  MuL  Life  Ins.  Co.  v. 
Fort,  82  Ky.  269,  and  Southern  Mut  life  Ins.  Co.  v.  Monta- 
gue, 84  Ky.  653,  4  Am.  SL  Eep.  218,  2  S.  W.  443,  and  was  de- 
cided npon  the  authority  of  the  Hexter  case.  It  is  equally  dif- 
ficult to  see  any  sound  reason  for  distinguishing  the  provisions 
of  this  policy  from  the  Montgomery  policy,  and  this  case  has 
also  been  nnif ormly  regarded  as  a  departure  from  the  principles 
announced  in  the  Montgomery  case. 

In  considering  all  contracts,  the  effort  of  the  court  is,  and 
should  be,  to  ascertain  the  intention  of  the  parties^  who  are,  to 
that  end,  assumed  to  be  persons  of  ordinary  understanding. 
And  it  would  be  di£Scult,  indeed,  for  a  ^^^  person  of  ordinary 
understanding  to  see  a  difference  in  the  intent  of  the  parties 
to  the  contract  between  a  provision  that  upon  default  of  pay- 
ment of  premiums  the  policy  shoiQd  cease  and  determine,  and 
that  if,  after  receipt  of  two  premiums,  the  policy  should  cease 
in  consequence,  then  upon  a  surrender,  provided  it  is  made 
within  twelve  months,  a  new  policy  should  be  issued  (which  is, 
in  substance,  the  provision  in  the  Montgomery  case) ;  and  a 
provision  that  if,  after  two  annual  premiums  have  been  paid, 
default  shall  be  mad^  the  company  will  issue  a  paid-up  policy, 
for  a  proportionate  part  of  the  sum  insured,  provided  the  pol- 
icy be  surrendered  within  six  months  from  the  date  of  default, 
<^upled  with  a  provision  that,  in  case  the  policy  shall  cease,  all 
payments  shall  be  forfeited  to  the  company,  except  as  above  pro- 
vided (as  in  the  Barbour  case) ;  and  a  provision  that,  in  case 
of  default  in  payment  of  premiums,  the  company  shall  not  be 
liable  to  th^  payment  of  the  sum  insured  or  any  part  thereof,  and 
the  policy  shall  cease  and  determine,  provided  that  if,  after  pay- 
ment of  two  years'  premiums,  the  policy  should  cease,  then  upon 
surrender  thereof,  made  within  twelve  months,  a  new   policy 
should  be  issued  (as  in  the  Hexter  case).    A  person  of  ordinary 
intelligence,  reading  these  three  provisions,  would,  it  seems  to 
^,  undoubtedly  reach  the  conclusion' that,  except  with  reference 
to  the  time  provided  for,  they  meant  the  same  things  and  that  if 
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time  was  not  of  the  essence  of  the  contract  in  the  one  case  it  was 
not  so  in  the  other. 

In  the  case  of  Holly  v.  Metropolitan  Ins.  Co.,  106  N.  Y.  437, 
11  N.  E.  607,  cited  by  appellant,  it  was  said:  'In  cases  where 
the  meaning  is  not  entirely  plain,  and  where  it  is  capable  of  two 
constructions,  one  involving  forfeiture  and  the  other  being  fair 
and  reasonable,  and  supporting  •••  the  obligation  of  the  pol- 
icy against  the  ilisurer,  that  construction  is  preferred  by  the 
courts  which  does  not  involve  forfeiture,  not  only  because  it  is 
not  so  harsh,  but  also  because,  if  the  language  is  doubtful,  it  is 
that  employed  by  the  insurer,  and  should  be  taken  most  strongly 
against  him.*' 

And  so  in  the  Jarboe  case,  the  twenty  year  distribution  pol- 
icy provided,  as  shown  by  the  record:  "Each  premium  is  due 
and  payable  at  the  home  oflBce  of  the  company  in  the  city  of 
New  York,  but  will  be  accepted  elsewhere,  when  duly  made  in 
exchange  for  the  company's  receipt,  signed  by  the  president  or 
secretary.  Notice  that  each  and  every  such  payment  is  due  at 
the  date  named  in  the  policy  is  given  and  accepted  by  the  de- 
livery and  acceptance  of  this  policy,  and  any  further  notice,  re- 
quired by  any  statute,  is  hereby  expressly  waived If  this 

policy  shall  become  void  by  nonpayment  of  premium,  all  pay- 
ments previously  made  shall  be  forfeited  to  the  company,  except 
as  hereinafter  provided.*'  It  further  provides :  "After  three  full 
annual  payments  have  been  made  upon  this  policy,  the  company 
will,  upon  the  legal  surrender  thereof,  before  default  in  payment 
of  any  premiums,  or  within  six  months  thereafter,  issue  a  non- 
participating  policy  for  paid-up  insurance,  payable  as  herein 
provided,  for  the  proportion  of  the  amount  of  this  policy  which 
the  number  of  full  years'  premiums  paid  bears  to  the  total  num- 
l)er  required No  agent  has  power  on  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  contract  of  insurance,  to 
extend  the  time  for  pajdng  a  premium,  to  bind  the  company  by 
making  any  promise,  or  by  receiving  any  representation  or  in- 
formation not  contained  in  the  application  for  this  poUcy." 
After  payment  of  three  premiums  default  was  made,  and  over 
four  ®**  years  after  default  suit  was  brought  to  compel  the  issu- 
ance of  a  paid-up  policy  in  accordance  with  the  provision  quoted. 
It  was  held,  in  an  opinion  by  Judge  Guffy,  quoting  liberally  from 
the  opinion  of  Judge  Cofer  in  the  Montgomery  case,  that  the 
principles  announced  in  that  case  applied  to  the  case  under  con- 
sideration, "and  we  adhere  to  the  doctrine  announced  in  that 
decision."    And  while  it  was  said  in  the  opinion  that  the  facts 
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in  the  J&rboe  case  were  essentially  different  from  the  Hexter 
csfie,  and  that  the  Barbour  case  was  unlike  the  one  in  hand^ 
neTcrthelees  the  doctrine  of  the  Montgomery  case  was  expressly 
reaffirmed^  and  the  Hester  and  Barbonr  cases  were  expressly 
OYcrruled,  in  so  far  as  they  conflicted  with  it.    By  the  reaf« 
finnance  of  the  Montgomery  case,  and  the  OTermling  of  the  de- 
cisions in  the  Hexter  and  Barbonr  cases,  it  was  intended  to  decide 
that  there  had  been  a  departure  from  the  principles  of  the  Mont- 
gomery case,  and  that  the  court  returned  to  its  original  doctrine. 
When  we  come  to  consider  the  case  at  bar,  we  find  a  provi- 
sion  in  the  policy  which,  in  our  opinion,  conveys  to  the  ordin- 
ary mind  the  same  meaning  which  is  conveyed  by  the  provisions 
in  the  Montgomery  and  Jarboe  cases :  ^'If  any  premium  or  in- 
terest on  any  note  given  on  account  of  a  premium  be  not  paid 
▼hen  due,  or  if  the  insured  die  in  consequence  of  any  violation 
of  law,  ....  this  policy  shall  be  void,  and  all  payments  made 
upon  it  shall  be  forfeited  to  the  company,  except  after  being  in 
force  three  full  years;  .  •  •  •  and  if  it  shall  lapse  or  become 
forfeited  for  the  nonpayment  of  any  premiiun  or  interest  on  any 
note  given  on  account  of  a  premium,  the  company  will,  upon 
the  surrender  of  this  policy  within  six  months  after  such  lapse, 
issue  a  nonparticipating,  paid-up  policy  for  such  sum  as  the 
lq;al  net  reserve  on  this  ^^'^  policy  at  the  time  of  lapsing  will 
purchase  as  a  single  premium,  at  the  company^s  present  pub- 
Jished  rates.'^    It  is  argued  for  appellant  that  this  provision  is 
not  substantially  different  from  the  provisions  referred  to  in  the 
Hexter  and  Barbour  cases.    We  concur  in  this  view.    But  we  are 
also  of  opinion  that  there  is  no  substantial  difference  between 
the  provisions  construed  in  those  cases  and  those  in  the  Mont- 
gomery and  Jarboe  cases.    The  right  to  continue  the  five  thou- 
sand dollar    policy  in  force  by  the  payment  of  premiums  was 
gone.    In  that  respect  the  policy  had  become  void.    The  pay- 
nients  made  upon  it  could  not  be  recovered.    They  had  been 
"forfeited  to  the  company,  except'*  that,  as  the  policy  had  been 
iu  force  three  years,  the  right  remained  in  the  beneficiary  to  a 
paid-up  policy  for  an  amount  proportionate  to  the  net  reserve 
'ipon  the  policy,  which  right,  together  with  concurrent  insur- 
t^uce  in  the  full  sum  of  five  thousand  dollars,  had  been  paid  for 
by  the  payment  of  the  premiums.    The  policy  was  null  and 
^oid,  except  for  this  remaining  right.    This  right  was  absolute, 
i^d,  while  it  is  provided  that  the  company  would  issue  a  paid- 
^p  poUcy  ^^upon  the  surrender  of  its  policy  within  six  months 
after  sudi  lapse,'*  the  time  was  not  of  the  essence  of  the  contract. 
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The  whole  consideration  had  gone.  There  is  uo  pretext  appeuiv 
ing  in  the  record  that  the  performance  of  its  contract  for  wfaidi 
it  had  receired  payment  was  more  oppressiYe  at  the  time  it  was 
dem&nded  than  if  it  had  been  demanded  within  the  six  months 
provided  for.  Some  argument  is  made  that  the  delay  in  mak- 
ing the  demand  imposed  upon  the  company  the  burd^oi  of  un- 
necessary bookkeeping.  This  we  do  not  regard  as  6u£5ciently 
burdensome  to  justify  retaining  the  purchase  money  and  xefuaing 
to  deliver  the  goods.  As  said  in  the  Montgomery  case:  ^^The 
premiums^  by  express  ^^®  convention,  paid  for  botii  current  in- 
surance and  a  paid-up  policy,  and  now  to  deny  to  the  assured  the 
benefit  of  a  paid-up  policy  because  the  old  one  was  not  sur- 
rendered in  time  isi^  in  the  strictest  and  most  obnoxious  sense,  a 
forfeiture.  Such  a  claim  is  without  support  in  reason,  justice^ 
or  authority,  and  cannot  be  sanctioned  in  a  court  of  equity.'' 
For  the  reasons  given,  the  judgment  is  afBrmed. 


^fi  Inured  Person  U  Entitled  to  a  Paid-up  PoUe^  when  bis  poliey 
of  insurance  provides  that  he  shall  be  entitled  to  a  paid-up  poliey, 
in  proportion  to  the  preminms  paid^  after  having  made  three  annual 
payments^  if  he  snrrenders  the  original  poliey  before  default,  or 
within  six  months  after  default  in  the  payment  of  preminms,  al- 
though he  fails  to  surrender  the  original  policy  within  six  months 
after  default,  and  to  demand  the  issuing  of  the  other  within  that 
time:  Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  80  Am.  8t.  Bep. 
343,  42  S.  W.  1097.  See,  also,  Southern  Mut.  Life  Ins.  Co.  v.  Mon- 
tague, 84  Ky.  653,  4  Am.  St.  Bep.  218,  2  S.  W.  443;  Wilcox  r. 
Equitable  Life  Assur.  Soe.,  173  N.  Y.  50,  93  Am.  St.  Bep.  579,  65  N. 
E.  857;  and  compare  Cravens  v.  New  York  Life  Ina  Co.,  148  ICo. 
583,  71  Am.  St.  Rep.  628,  50  S.  W.  519;  Universal  Life  Ins.  Co.  ▼. 
Whitehead,  58  Hiss.  226,  38  Am.  Bep.  322. 


TEAGEE  V.  CITY  OP  FLEMINQSBUEG. 

[109  K7.  746,  60  S.  W.  718.] 

MUKICIPAIi  COBPOBATIONS— Streets— LlablUty  for  X>e- 
fects  iiL— While  a  city  governing  body  may  exercise  its  discretion 
in  the  selection  of  a  plan  of  street  improvements,  if  the  plan 
adopted  is  unsafe  for  travelers,  the  municipality  is  liable,  but  when 
the  plan  is  one  that  many  prudent  men  might  approve,  or  where  it 
is  80  doubtful  whether  the  one  as  planned  by  the  city  governing 
board  is  safe  or  dangerous  that  different  minds  may  entertain  dif- 
ferent opinions  with  respect  to  it,  the  benefit  of  the  doubt  must 
be  given  to  the  city,  and  it  exonerated  from  liability,  (pp.  401, 
402.) 

MUNICIPAL  COBPOBATIONS— Streets  wltli  IT^eren  Orades. 
A  city  is  not  bound  to  maintain  an  even  01  perfect  grade  in  its 
streets   and   pavements,     (p.   402.) 
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MUJIICIPAI.  €X>BPOBATION8-8toeet8,  Pffimlt  of  Stepping- 
stones  in. — The  eonstraetion  of  a  sidewalk  with  a  step  which,  from 
the  nature  of  the  grade,  the  mnnicipal  authority  thinks  proper,  is 
not  soeh  negligenee  as  will  support  a  reeoyery  against  the  city  by 
one  injured  by  stumbling  on  such  step  and  falling,     (p.  403.) 

Thomas  L.  Oiyen,  G.  A.  Caseiij  and  John  P.  McCartneji  for 
the  appellant. 

W.  G.  Dearing  and  0.  B.  Bright^  for  the  appellee. 

^^  O'RE  AK,  J.    Appellant  was  Injured  while  traveling  along 
the  streets  of  the  city  of  Memingsbnrg^  January,  1899.    He  fell, 
breaking  a  thumb,  making  its  amputation  necessary.    The  fall 
was  caused^  he  alleges,  by  his  stumbling  on  a  step  made  in  the 
parement  of  the  street  he  was  walking.    This  step  was  four  or 
fiye  inches  high.    He  sues  the  city,  alleging  that  the  step  was  not 
necessary,  and  was  in  itself  dangerous  to  those  passing  over  it* 
On  the  trial  it  developed  as  an  undisputed  fact  that  there  was 
a  slight  grade  in  the  street  for  some  distance  before  the  point 
where  the  step  was  made,  and  that  the  purpose  of  this  step  was 
two-fold:  1.  To  level  the  grade  to  some  extent;  and  2.  Thereby 
to  serve  as  a  watershed,  throwing  the  surface  water  of  the  street 
from  the  pavement.    There  was  nothing  to  show  that  the  step 
was  out  of  repair,,  or  unskillfully  constructed.    Some  of  ap- 
pellant's witnesses  testified  that,  in  their  opinion,  the  step  was 
dangerous ;  others,  that  it  was  not.    But  this  was  not  because  of 
auy  special  manner  of  construction.    It  seems  that  some  of  flie 
^tnesses  thought  any  step  was  necessarily  dangerous  to  pedes- 
trians  at  night.    And  this  is  doubtless  true  to  some  extent. 
The  circuit  court  having  at  the  close  of  plaintiff's  evidence 
given  a  peremptory  instruction  in  favor  of  the  '''*•  city,  we  are 
brought  to  consider  whether  the  building  a  sidewalk  with  a  step, 
which,  from  the  nature  of  the  grade,  the  city  government  deemed 
necessary  and  proper,  is  of  itself  such  negligence  as  will  war- 
rant a  recovery  by  one  injured  in  a  fall  caused  by  the  step.    The 
city,  when  it  assumes  to  construct  sidewalks,  engages  to  do  so 
in  a  reasonably  safe  manner,  affording  pedestrians  reasonably 
safe  conditions  of  travel,  they  at  the  time  using  due  caution. 
The  rule  is  fairly  stated  in  Dillon  on  Municipal  Corporations, 
section  1019,  as  follows:  ''A  municipal  corporation  is  not  an 
insurer  against  accidents  upon  the  streets  and  sidewalks.    Nor 
is  every  defect  therein,  though  it  may  cause  the  injury  sued  for, 
actionable.    It  is  sufficient,  we  think,  if  the  streets  (which  in- 
dude  sidewalks  and  bridges  thereon)    are  in  a  reasonably  safe 
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condition  for  travel  in  the  ordinary  modes,  by  night  as  well  as 
by  day/'  The  same  author  lays  down  the  further  rule  that  thiB 
implied  liability  of  the  corporation  is  only  on  the  ground  of 
negligence.  ^^The  liability  is  not  that  of  a  guarantor  of  the 
safety  of  the  traveler.  The  corporate  authorities  are  only  bound 
to  use  reasonable  skill  and  diligence  in  making  the  streets  and 
sidewalks  safe  and  convenient  for  travel.  It  is  under  no  obli- 
gation to  provide  for  everything  that  may  happen  upon  them, 
but  only  for  such  things  as  ordinarily  exist,  or  such  as  may  be 
reasonably  expected  to  occur'^:  Dillon  on  Municipal  Corpora- 
tions, sec.  1015.  It  is  argued  for  the  city  in  this  case  that  the 
plan  of  street  improvements  is  one  within  the  discretion  of  the 
council,  and  not  to  be  interfered  with  by  the  courts.  Some  au- 
thority is  cited  from  other  states  supporting  this  contention. 
But  we  rather  incline  to  the  view  tha^  while  the  city  governing 
body  may  exercise  its  discretion  in  the  selection  of  a  plan  of 
street  improvement,  if  the  plan  adopted  is  one  palpably  unsafe 
to  travelers,  the  city  would  be  liable.  But  '^'^  when  the  plan  is 
one  that  many  prudent  men  might  approve;  or  where  it  would 
be  so  doubtful  upon  the  facts  whether  the  street  as  planned  or 
ordered  by  the  city  governing  board  was  dangerous  or  unsafe 
or  not — that  different  minds  might  entertain  different  opinions 
with  respect  thereto— the  benefit  of  the  doubt  shoidd  be  given 
the  city,  and  it  should  not  be  held  liable.  To  this  effect  we  find 
Gould  V.  City  of  Topeka,  32  Kan.  485,  49  Am.  Sep.  496,  4  Pac 
822;  City  of  Madison  v.  Boss,  3  Ind,  236,  54  Am  Dec.  481; 
Mayor  etc.  v.  Bailey,  2  Denio,  433.  Nor  is  the  city  bound  to 
maintain  an  even  or  perfect  grade  of  its  streets  and  pavements : 
Town  of  Gosport  v.  Evans,  112  Ind.  133,  2  Am.  Eep.  164,  13 
N.  E.  256.  We  are  cited  the  case  of  Blyhl  v.  Villiage  of  Water- 
ville,  75  Minn.  115,  47  Am.  St.  Bep.  596,  58  N.  W.  817,  in  sup- 
port  of  appellant^s  claim.  In  that  case  the  municipality  had 
adopted  a  plan  for  constructing  a  plank  walk,  requiring  a  drop 
or  step  seven  or  eight  inches  high.  The  appellant  was  injured 
by  stumbling  over  this  step  in  the  night-time.  The  court  found 
that  the  step  was  unnecessary,  and  there  was  no  reason  for  hav- 
ing it.  This  decision  seems  to  be  contrary  to  those  of  S^ew  York, 
Pennsylvania,  Michigan,  Indiana  and  Kansas;  and,  further- 
more, in  that  case  Judge  Canty  dissented,  saying;  "Unless  it 
appears  that  the  alleged  defect  is  of  ministerial  origin,  it  must 
appear  that  there  is  such  gross  mistake  in  the  adoption  of  the 
plan  as  would  imply  a  failure  to  exercise  the  legislative  judg- 
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ment  If  two  reasonable  minds  might  hare  adopted  different 
plans,  the  legislative  judgment  can  not  be  impeached  for  hay- 
iiig  adopted  either  one  of  those  plans.''  In  Dubois  y.  City  of 
Kingston,  102  N.  Y.  219,  65  Am.  Eep.  804,  6  N.  E.  273,  the 
plaintiff  was  injured  by  stumbling  and  falling  oyer  a  stepping- 
stone  placed  in  one  of  tiie  defendant's  sidewalks.  In  denying  his 
right  of  recoTery,  the  court  used  this  language:  '?t  would  be 
extending  the  rule  '^^  of  the  liability  of  municipal  corporations 
hi  greater  than  has  yet  been  done  in  any  decided  case  to  hold 
that  they  are  liable  for  assenting  to  the  placing  of  stepping- 
stones  on  the  edge  of  sidewalks  in  front  of  hotels,  stores,  public 
buildings  and  private  residences.  The  courts  have  gone  quite 
far  in  holding  such  corporations  to  a  very  strict  responsibility 
in  reference  to  accidents  caused  by  the  failure  of  their  officers 
to  keep  the  streets  and  sidewalks  in  a  proper  and  safe  condition, 
but  it  would  be  adding  to  the  corporate  liability  beyond  reason- 
able limits  to  hold  that  stepping-stones,  which  are  almost  a  ne- 
cessity in  providing  for  the  interests,  comfort  and  convenience 
of  the  public  in  the  maintenance  of  walks,  avenues  and  streets, 
constituted  a  nuisance  or  obstruction,  and  that  corporations  are 
liable  for  damages  by  reason  of  accidents  caused  tiiereby."  It 
niay  frequently  be,  and  we  know  it  is  sometimes,  necessary  to 
break  the  angle  of  sidewalk  grades  by  steps.  The  determination 
of  the  necessity  and  the  plan  should  be  left  to  the  discretion  of 
the  governing  or  legislative  body  of  the  dty,  subject  to  control 
in  cases  of  such  manifest  error  or  mistake  as  would  indicate  a 
failure  to  consider  or  a  purpose  to  misconstruct  the  work.  The 
ruling  of  the  lower  court  in  giving  the  peremptory  instruction 
^ing  in  accord  with  these  views,  the  judgment  is  afiSrmed. 

A  Municipal  Oorporaticn  is  held  liable,  in  Blyhl  r.  Waterville, 
67  Minn.  115,  47  Am.  St.  Bep.  6W,  6S  N.  W.  817,  for  injuriea  sus- 
tained by  a  pedestrian  who  faUs  over  a  step  or  drop  some  seven 
or  eight  inches  high  in  the  sidewallc  But  in  New  York,  it  has 
been  decided  that  a  stepping-stone  on  a  sidewalk  near  the  enrb  is 
not  such  an  obstmction  as  will  give  ons  who  stumbles  over  it  a 
right  of  action:  Bobert  v.  PoweU,  168  N.  T.  411,  86  Am.  St.  Bep.' 
673,  61  N.  E.  609:  Da  Bois  r.  Kingston,  102  N.  Y.  219,  06  Am.  Bep. 
W4,  6  N.  a  27i. 


OASES 

SUPREME    COURT 


MICHIGAN. 


PEOPLE  V.'  CUBTIS. 

[129  Mich.  1,  87  N.  W.  1040.1 

INTOZIOATINO  ZJQUOBS— Sale    to    Minor— Intmt.— If  a 

B^tatute  prohibiting,  the  sale  of  liquor  to  a  minor  without  a  written 
order  does  not  make  knowledge  of  the  minority  an  ingredient  of  the 
offense,  belief  by  the  seller  that  the  minor  is  of  age  does  not  eon- 
Btitute  a  defense,     (p.  405.) 

T.  J.  Cavanaugh  and  Haminond  &  Hammond,  for  the  appel- 
lant. 

D.  Anderson,  prosecuting  attorney,  for  the  people. 

*  MONTGOMERY,  C.  J.  The  sole  question  presented  in 
this  case  is  whether  a  druggist  who  sells  liquor  to  a  minor  with- 
out any  written  order  from  the  parent  or  guardian  of  such 
minor  may  prove,  by  way  of  defense,  that,  from  the  appearance 
or  statements  of  the  minor,  the  respondent  believed  him  to  be 
more  than  twenty-one  years  of  age. 

The  statute  (2  Comp.  Laws,  sec.  6381)  provides  that:  '^t 
shall  not  be  lawful  for  any  druggist,  ....  directly  or  indirectly, 
....  to  sell,  furnish,  give,  or  deliver  any  spirituous,  malt, 
brewed,  fermented  or  vinous  liquor  ....  to  a  minor,  except 
for  medicinal  or  mechanical  purposes,  on  the  written  order  of 
the  parent  or  guardian  of  such  minor.** 

^  Whether,  under  statutes  of  this  character,  it  is  essential 
to  show  an  intent  to  violate  the  law,  the  authorities  are  not  al- 
together agreed.  In  People  v.  Eoby,  52  Mich.  677,  50  Am. 
Hep.  270,  18  N.  W.  365,  it  was  held  that  the  provision  of  this 
statute  which  requires  that  saloons  shall  be  closed  on  the  first  day 
of  the  week  imposed  a  positive  duty  upon  tlie  respondent  to  see 
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at  his  peril  tliat  ilie  saloon  was  closed.  Mr.  Justice  Coollej,  in 
his  opinion^  said :  ''Many  statutes  which  are  in  the  nature  of 
police  regulations^  as  this  is^  impose  criminal  penalties  irrespec- 
tiye  of  any  intent  to  violate  them ,  the  purpose  being  to  require  a 
degree  of  diligence  for  the  protection  of  the  public  which  shall 
render  yiolation  impossible.** 

Numerous  cases  are  cited  to  support  this  position^  and,  among 
them,  cases  from  various  states  supporting  the  rule  that,  where 
a  statute  prohibiting  sale  to  a  minor  does  not  make  knowledge 
of  the  minority  an  ingredient  of  the  offense,  belief  that  the 
minor  was  of  age  will  not  constitute  a  defense.  So  we  have  held 
in  numerous  cases  since  that,  in  enactments  providing  police 
regolations,  there  are  many  cases  in  which  intent  is  not  to  be 
held  an  ingredient  of  the  offense :  City  of  Grand  Bapids  v.  Bate- 
man,  93  Mich.  135,  63  N.  W.  6;  People  v.  Snowberger,  113 
Mich,  86,  67  Am.  St  Eep.  449,  71  N.  W.  497;  People  v.  Long- 
▼ell,  120  Mich.  311,  79  N.  W.  484. 

But  it  is  contended  that  this  court  laid  down  a  rule  which, 
as  to  sales  to  minors,  makes  the  intent  an  ingredient  of  the  of- 
fense, in  the  case  of  Faulks  v.  People,  39  Mich.  200,  33  Am. 
Bop.  374.  The  language  of  the  opinion,  it  is  true,  is  very  gen- 
eral; but  it  is  to  be  construed  in  connection  with  the  statute 
which  was  being  considered  at  the  time  (Act  No.  231,  Pub. 
Acts  1875).  That  statute  was  entitled,  ''An  act  to  prevent  the 
sale  or  delivery  of  intoxicating  liquors,  wine  and  beer  to  minors," 
etc.;  and,  while  it  contained  a  provision  in  the  first  section  mak- 
ing it  imlawf ul  to  sell  to  a  minor,  section  4  also  provided  a  pen- 
alty against  the  minor  for  misrepresenting  his  age.  Whether  it 
▼88  the  view  of  the  court  that  this  section  was  an  indication 
*  that  a  criminal  intent  was  necessary  under  the  first  section, 
we  have  no  mean  of  knowing  definitely;  but  of  this  case  it  was 
Bald  by  Mr.  Justice  Cooley  in  People  v.  Eoby,  52  Mich.  577, 
50  Am.  Eep.  270, 18  N.  W.  365 :  "It  was  held  in  Faulks  v.  Peo- 
P^>  39  Mich.  200,  33  Am.  Bep.  374,  under  a  former  statute, 
that  one  should  not  be  convicted  of  the  offense  of  selling  liquors 
to  a  minor  who  had  reascm  to  believe,  and  did  believe,  he  was 
of  age;  but  I  doubt  if  we  ought  so  to  hold  under  the  statute  of 
^^Bl,  the  purpose  of  which  very  plainly  is,  as  I  think,  to  compel 
every  person  who  engages  in  the  sale  of  intoxicating  drinks  to 
keep  within  the  statute  at  his  peril.** 

This  is  followed  by  the  citation  of  numerous  authorities  where 
«iniilar  statutes  have  been  so  construed.  It  is  apparent,  there- 
fore, that  Faulks  v.  People,  39  Mich.  200,  33  Am.  Bep.  374, 
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rested  upon  the  peculiar  terms  of  the  statute   theu  in  foice^ 
which  contained  proTisions  not  found  in  the  present  liquor  law. 

The  question  was  again  consideredj  as  affecting  saloon- 
keepers, in  People  v.  Welch,  71  Mich.  648,  39  N.  W.  747.  The 
section  there  under  consideration  is  the  one  corresponding  to  B 
Compiled  Laws,  section  5391,  which  contains,  among  other  pro- 
visions, the  following:  **The  fact  of  selling,  giving,  or  furnish- 
ing any  liquid  in  any  place  where  intoxicating  liquors  are  sold 
or  kept  for  sale,  to  any  minor,  ....  shall  be  prima  facie  evi- 
dence of  an  intent  on  the  part  of  the  person  so  selling,  giving, 
or  furnishing  such  liquid  to  violate  the  law." 

The  court,  in  construing  this  section,  places  stress  upon  the 
concluding  words  of  the  section,  which  were  held  to  indicate  that 
latent  was  an  element  of  the  offense,  inasmuch  as  it  provided, 
in  effect,  that  the  furnishing  of  liquor  should  be  but  prima 
facie  evidence  of  an  intent  to  violate  the  law.  Mr.  Justice 
Champlin  said:  "The  question  which  confronts  us  here  is 
whether  the  legislature,  in  making  it  unlawful  to  sell  liquors 
to  minors,  created  an  offense  for  which  the  person  selling  would 
be  culpable,  irrespective  of  his  intent  to  violate  the  law.  *  Had 
the  last  clause  of  section  13  (Act  No.  313,  Pub.  Acts  1887), 
above  quoted,  been  wholly  omitted,  it  would  not  be  material  to 
the  offense.  But  the  language  of  that  clause  plainly  iofers 
that  the  offense  cannot  be  made  out  without  there  exists  on  the 
part  of  the  accused  an  intent  to  violate  the  law.'*  Section  5381, 
which  governs  the  present  case,  contains  no  such  limitation,  and 
we  think  it  should  be  held  that  intent  is  not  an  ingredient  of 
this  offense,  but  that,  like  many  other  police  regulations,  this 
statute  imposes  upon  the  seller  the  duty  of  ascertaining  the 
fact  at  his  periL 

The  conviction  will  be  afl&rmed. 

The  other  justices  concurred. 


One  Who  Sells  Liquor  to  a  minor,  though  innocently  ignorant  of 
the  fact,  incurs  the  penalty  of  the  law  prohibiting  such  sales:  StUte 
V.  Sasse,  6  8.  Dak.  212,  55  Am.  St.  Bep.  834,  60  N.  W.  853;  Bedmond 
V.  State,  36  Ark.  58,  38  Am.  Bep.  24.  Compare  ParreU  v.  State,  82 
Ohio  St.  456,  30  Am.  Bep.  614,  and  see  Fox  v.  State,  94  Md.  1«, 
89  Am.  St.  Bep.  419,  60  Atl,  700;  State  v.  Heldenbrand,  62  Neb. 
136,  89  Am.  St.  Bep.  743,  87  N.  W.  25. 
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KLASS  ▼.  CITY  OP  DETKOIT. 

[129  Mieh.  35,  88  N.  W.  204.] 

8TATDTB  OF  IJBCETATIOHS—EftamM  to  TlMd.— A  defend- 
ant ifl  not  estopped  to  plead  the  statute  of  limitationa^  nnleas  it  ean 
he  fairly  said  that  he  ie  responsible  for  deceiving  the  plaintiff,  and 
indneing  him  to  po8tx>one  action  upon  some  reasonablj  well-founded 
belief  that  his  claim  will  be  adjusted  if  he  does  not  sne.  (pp.  410, 
411,)  ^ 

W.  F.  Atkinson,  for  the  appellant. 

P.  J.  M.  Hally^  A.  B.  Hall  and  T.  E.  Tarsney,  for  the  ap- 
pellee. 

••  HOOKER,  J.  The  plaintiff  claims  to  have  been  injnred 
through  a  failure  of  the  defendant  to  keep  its  street  in  repair 
on  the  3l8t  of  December,  1895.  On  January  7,  1896,  his  peti- 
tion was  presented  to  the  common  council  in  compliance  with 
the  statute  (section  46  of  an  act  approved  June  1,  1895),  which 
provides  that:  ''No  action  shall  be  brought  against  said  city, 
nor  any  of  its  boards,  commissions  or  officers,  for  any  negligent 
injury,  unless  it  be  commenced  within  one  year  from  the  time 
when  the  injury  was  received,  nor  unless  notice  shall  be  given 
in  writing,  within  three  months  from  the  time  of  such  injury, 
to  the  head  of  the  law  department,  or  to  his  chief  assistant,  of 
the  time,  place  and  cause  of  such  injury,  and  of  the  nature 
thereof.  The  provisions  of  this  section  shall  not  be  a  bar  to  a 
suit  for  any  injury  for  which  there  is  now  a  lawful  cause  of  ac- 
tion, but  for  every  such  injury  suit  shall  be  commenced  within 
six  months  from  the  time  when  this  act  shall  take  effecf' :  Act 
Ko.  463,  Local  Acts  1895. 

The  action  in  this  cause  having  been  commenced  on  March 
23,  1897,  the  court  directed  a  verdict  for  the  defendant  upon 
the  ground  that  it  was  barred  by  the  statute,  and  the  plaintiff 
bas  brought  it  to  this  court  by  writ  of  error. 

The  plaintiff's  testimony  shows  that  in  January,  1896,  the 
claim  was  referred  by  the  council  to  its  committee  on  claims 
and  accounts,  and  that  testimony  was  taken  before  such  com- 
mittee in  June,  September,  October  and  December,  1896,  and 
in  January,  February  and  March,  1897,  the  last  being  taken 
about  ten  days  previous  to  the  time  the  action  was  begun,  when 
the  city  counselor  told  plaintiff's  counsel  that  a  settlement  could 
not  be  made.  The  conmiittee  '^  made  a  report  to  the  council 
on  September  1,  1896,  adverse  to  the  claim,  with  the  recom- 


408  American  State  Bepobts,  Vol.  t)5.  [Midu 

mendation  that  the  prayer  of  the  petitioner  be  denied,  and  this 
report  was  accepted  and  adopted  on  that  day.  The  plaintiff 
was  not  aware  of  the  report  or  its  adoption,  and  his  counsel 
testified  that  negotiations  with  the  corporation  counsel  and 
committee  for  a  settlement  were  going  on  up  to  March,  1897^ 
when  he  was  informed  that  a  settlement  could  not  be  made,  and 
suit  was  commenced.  Counsel  for  the  plaintiff  contends  that 
these  facts  estop  the  city  from  claiming  the  benefit  of  the 
statute.  The  case  of  Renackowsky  v.  Board  of  Water  Commrs.^ 
122  Mich.  613,  81  N.  W.  581,  is  cited  in  support  of  this  con- 
tention. It  holds  that  where  a  defendant  has,  by  its  conduct, 
deceived  a  plaintiff  into  the  belief  that  a  suit  to  enforce  his 
rights  is  unnecessary,  and  thereby  lulled  him  into  a  feeling  of 
security,  and  induced  him  to  forego  suit  in  expectation  of  a 
settlement,  the  statute  will  not  bar  an  action. 

Defendant's  counsel  urged,  and  the  trial  court  appears  to 
have  been  of  the  opinion,  that  the  action  of  the  councU  in  disal- 
lowing the  claim  in  September,  1896,  deprived  the  committee  of 
further  power,  and  that  its  subsequent  action  was  not  the  action 
of  the  council.  The  committee  never  had  authority  to  do 
more  than  to  investigate  and  report,  and  with  the  acceptance 
and  adoption  of  its  report  its  authority  ended.  There  is  no  in- 
dication of  secrecy  on  the  part  of  the  council.  Its  action  was 
public,  and  it  was  published.  There  was  no  obligation  upon  it 
to  notify  plaintiff  or  his  counsel  of  its  action,  and  there  is  noth- 
ing in  the  record  to  show  why  the  committee  or  city  counselor 
permitted  negotiations  to  continue  after  such  report  We  are 
not  informed  that  these  negotiations  were  more  than  a  listening 
to  importunities  of  plaintiff's  counsel,  and  a  patient  hearing 
and  investigation  of  what  he  had  to  offer,  with  a  view  to  recom- 
mend some  recompense  for  plaintiff's  injury  if  convinced  that 
he  had  a  meritorious  case,  notwithstanding  the  statute  had  run 
against  his  right  of  action;  and  there  is  nothing  to  indicate  that 
the  members  ^®  of  the  committee  had  a  suspicion  that  plaintiff 
did  not  know  that  the  council  had  taken  action,  and  there  is 
nothing  in  the  record  that  indicates  that  the  council,  or  even 
the  committee  or  city  counselor,  supposed  that  the  plaintiff  was 
deferring  the  commencement  of  suit  in  reliance  on  a  supposed 
intention  to  adjust  his  claim. 

The  statute  is  an  unambiguous  limitation  on  the  right  to 
bring  an  action  after  the  lapse  of  a  year.  It  was  presumably 
known  to  the  plaintiff  and  his  counsel.  The  common  councU 
was  under  no  obligation  to  take  any  action,  and,  had  it  pursued 
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ftat  policy^  the  plaintiff  could  not  maintain  an  action  not  begun 
wiilmi  the  statatory  periocL  But  the  council  did  take  action, 
and  solemnly  Tesolred  that  plaintiff  had  no  legal  daim,  by 
adopting  the  report  of  the  committee.  It  did  not  notify  the 
plaintiff^  and  it  was  under  no  obligation  to.  The  case  ia  barren 
of  the  usual  elements  of  an  estoppel,  and  is  therein  plainly  dis- 
tingaishable  from  the  case  of  Benackowsky,  supra.  That  case 
was  heard  upon  demurrer  to  a  declaration  which  alleged  that 
the  defendant  recognized  plaintiff's  right  of  action,  made  pay- 
ments thereon,  and  adopt^  a  resolution,  before  the  statute  had 
run,  to  the  effect  that  the  plaintiff  should  receive  full  pay  so 
long  as  he  was  disabled,  and  that  it  finally  declined  to  pay  after 
tiie  statute  had  run.  In  the  case  of  Armstrong  t.  Levan,  109 
Pa.  St  177,  1  AtL  204,  upon  which  the  Renackowaky  case  is 
bfised^  a  distinct  promise  to  pay  was  made  in  consideration  that 
the  plaintiff  would  not  sue.  So  in  the  case  of  Yoorheis  y. 
Peoples'  Benefit  Society,  91  Mich.  474^  61  N.  W.  1110,  Mr. 
Justice  Long  says:  ''The  company  could  not  delay  the  party 
entitled  to  bring  suit  by  promises  of  payment  and  oyertures  for 
settlement  beyond  the  period  fixed  for  bringing  the  suit,  and 
then  set  up  in  its  defense  that  the  action  was  not  brought  within 
the  limit  of  time  stated  in  the  contract.^'  This  case,  however, 
did  not  inyolye  a  statute  of  limitation. 

The  legislature  has  found  reason  for  requiring  actions 
^  against  cities  to  be  promptly  brought,  and  a  strict  construo- 
tion  of  its  enactment  would  defeat  all  actions  brought  after 
the  expiration  of  the  period  fixed  by  law.  It  is  a  legal  maxim 
^t  nothing  can  interrupt  the  running  of  the  statute  of  limita- 
tion, and  it  is  commonly  stated  without  any  qualification, 
^ut  the  courts  haye  engrafted  upon  statutes  of  limits- 
^u  an  exception  based  upon  estoppeL  This  seems  to  be 
liBiited  to  cases  inyolving  an  intentional  or  negligent  deception, 
uid  the  remedy  used  to  be  a  bill  in  equity  to  enjoin  the  pleading 
^*  the  statute :  HoUoway  y.  Appelget,  65  N.  J.  Eq.  683,  62 
Ahl  St  Bep.  827,  40  Atl.  27.  See  13  Am.  &  Eng.  Ency.  of 
^▼,  719,  and  notes.  In  the  case  of  Derrick  y.  Lamar  Ins.  Co., 
7^  HL  404,  it  was  held  that  where  there  was  a  compromise  and 
settlement  of  the  loss  upon  an  insurance  policy  within  the 
P^od  prescribed  by  the  policy  for  a  commencement  of  suit, 
^hich  compromise  was  afterward  found  to  be  fraudulent  upon 
the  part  of  the  company,  and  suit  was  brought  upon  the  policy 
*^8«mably  after  the  fraud  was  discoyered,  but  not  within  the 
P^od  prescribed,  the  company  was  estopped  to  make  the  de- 
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f ense  of  the  limitation  provided  by  the  policy,  upon  the  ground 
that  it  had  waived  such  right  by  holding  out  a  reasonable  hope 
of  adjustment:  See,  also,  Peoria  etc.  Ins.  Co.  ▼.  Whitdiill,  25 
111.  466 ;  Farmers'  etc.  Ins.  Co.  ▼.  Chesnut,  60  BL  112,  99  Am. 
Dec.  492.    Where  a  prior  suit  was  dismissed  upon  the  promise 
by  the  defendant  to  pay  or  settle  plaintiff's  claim,  and  the  state- 
ment that  there  was  no  use  of  proceeding  in  the  courts,  the 
court  held  that  the  defendant  was  estopped  from  pleading  the 
statute   of  limitations:  Home   Ins.  Co.  y.  Myer,   93  lU.  27L 
Where  parties  agreed  that  the  plaintiff  should  accept  the  defend- 
ant's account  in  discharge  of  all  or  a  part  of  its  claims  againek 
the  defendant,  when  they  should  be  afterward  settled  or  ad- 
justed, and  defendant,   relying  upon  this  agreement,  was  in- 
duced not  to  bring  his  action,  it  was  held  tiiat  the  plaintiff  was 
estopped  to  plead  the  statute    of  limitations:  Swofford  Bros. 
Drygoods  Co.  v.  Goss,  65  Mo.  App.  63.    To  the  same  effect  is  the 
case  of  ^  Missouri  Pac.  Ry.  Co.  v.  B.  P.  Coombs  &  Bro.  Com- 
mission Co.,  71  Mo.  App.  299.    In  Barcroft  v.  Eoberts,  91  N. 
C.  363,  it  was  held  that  a  party  would  not  be  allowed  to  set  up 
the  statute  of  limitations  in  bar  of  the  debt  where  it  appeared 
that  the  delay  in  suing  was  caused  by  the  promise  by  himsdf 
or  attorney  that  the  claim  would  be  settled,  and  no  advantage 
should  be  taken  of  the  lapse  of  time:  See,  also,  Gentry  v.  Bar- 
ron, 109  Ga.  172,  34  S.  E.  349 ;  Union  Trust  Co.  v.  Peters,  72 
Miss.  1058,  18  South.  497;  Lengar  v.  Hazlewood,  11  Lea^  539; 
Matthews  v.  Matthews,  66  Miss.  239,  6  South.  201. 

In  Moore  v.  Moore,  103  Ga.  517,  30  S.  E.  535,  it  was  held 
that  a  mutual  mistake  does  not  create  an  estoppel  to  plead  the 
statute  of  limitations.  In  North  Carolina  it  was  held  that  a  re- 
quest not  to  sue  will  not  stay  the  statute,  but  it  must  be  an 
agreement  not  to  plead  it :  Haymore  v.  Commissioners  of  Yad- 
kin, 85  N.  C.  268;  Hill  v.  Hilliard,  103  N.  C.  34,  9  S.  E.  639; 
Raby  v.  Stuman,  127  N.  C.  463,  37  S.  E.  476.  In  McPaddin  y. 
Prater  (Tez.)>  ^  S.  W.  306,  it  was  held  that  an  innocent  misre- 
presentation concerning  the  boundary  between  tiie  lands  of  the 
parties  would  not  estop  the  pleading  of  the  statute.  In  Bail- 
way  Conductors'  Benefit  Assn.  v.  Loomis,  124  IlL  660,  32  N. 
E.  424,  where  there  were  no  promises  to  pay,  and  nothing  hold- 
ing out  hopes  of  adjustment,  it  was  held  that  there  was  no 
estoppel. 

It  is  apparent  from  the  foregoing  that  the  usual  rules  pertain- 
ing to  estoppel  shotdd  be  applied  in  such  cases,  and  that  the  de- 
fendant will  not  be  precluded  from  availing  himself  of  such 
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defense  unless  it  can  be  fairly  said  fhat  lie  is  responsible  for  de- 
oeiTing  the  plainfdfF^  and  inducing  him  to  postpone  action  npon 
fome  reasonably  vell-gronnded  belief  that  his  claim  will  be  ad- 
justed if  he  does  not  sne.  In  botii  of  the  cases  cited  by  connsel 
sQcfa  estoppel  rested  npon  a  promise  to  pay,  and  in  one,  if  not 
both,  there  was  an  express  promise  not  to  sue,  induced  by  the 
promise  to  pay.  As  said  in  the  Armstrong  case,  all  ^  of  the 
elements  of  an  estoppel  were  present.  Here  they  were  not  all 
present.  It  does  not  appear  that  those  assuming  to  act  for  the 
city  knew  that  plaintiff  was  ignorant  of  the  action  of  the  conn* 
cil,  or  knew  that  the  plaintiff  was  forbearing  to  sue  by  reason 
of  the  negotiations;  and  there  is  an  absence  of  anything  in  the 
nature  of  a  promise  to  pay  as  a  consideration  for  forbearance, 
and  of  anything  in  the  nature  of  a  recognition  of  plaintifTs 
right  of  action.  Unless  we  are  to  say  that  the  statute  is  a  bar 
in  no  case  when  negotiations  are  continued  beyond  or  renewed 
after  the  period  of  the  statute,  we  cannot  sustain  plaintiff  in 
bis  contention,  and  we  find  no  case  justifying  so  broad  a  rule. 
The  judgment  of  the  learned  circuit  judge  is  affirmed. 

The  oilier  justices  concurred. 


ESTOPFEL  TO  PLEAD  STATUTE  OF  IJBCITATION& 

I.    By  Agreement  or  Promise. 

a.  Agreement  not  to  Plead  Btatnta. 

b.  Oral  Agreement. 

c    Agreement  to  Pay  Debt. 

It  Praiid. 

HL  False  Bepresentattons. 

IV.  Snbscdption  to  Stock. 

V.  AdministratoxB  and  HeiZto. 

VL  Mortgages. 

VXL  Pnrdiases  of  Land. 

Vm.  indlTldiial  Instances  of  Estopp^ 

L  By  Agreement  or  Promise, 
a.  Agreement  not  to  Plead  Statute.— NotwitliBtanding  some  eon- 
iliet  in  the  authorities,  the  great  weight  of  legal  adjudication  and 
the  nnlYenal  trend  of  modem  eases  firmly  establish  the  rule  that 
an  agreement  or  promise,  whether  oral  or  written,  by  the  debtor  not 
to  plead  the  statute  of  limitations,  made  before  the  expiration  of 
the  statutory  period,  and  relied  upon  by  the  creditor,  until  after 
the  statutory  period  has  expired,  operates  as  an  estoppel  in  pais 
as  against  the  debtor,  and  precludes  him  from  interposing  the  de- 
fense of  the  statute  to  defeat  the  action.  Among  the  many  cases 
in  which  this  rule  has  been  announced  may  be  cited  the  following: 
Hohnan  v.  Omaha  etc.  Bridge  Co.,  117  Iowa,  268,  94  Am.  St.  Bep. 
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£93,  90  N.  W.  833;  BridgM  v.  Steplieiis,  152  Mo.  524^  ^4  ®.  W.  555; 
Swofford  Y.  G088,  65  Mo.  App.  55;  Utica  Ins.  C6.  ▼.  Bloodgood,^ 
Wend.  652;  Gaylord  v.  Van  Loan,  16  Wend.  308;  Quick  v.  CorU^ 
39  N  J.  li.  11;  Haymore  v.  Commissioners,  85  N.  C  268;  Barcroft 
V  Eoberts,  91  N.  C.  363;  Cecil  ▼.  Henderson,  121  N.  C.  244,  28  S. 
E.  481;  Burton  v.  Stevens,  24  Vt.  131,  58  Am.  Dec.  153;  State  Trust 
Co.  V.  Sheldon,  68  Vt.  ^59,  35  Atl.  177.  As  opposed  to  these  casea 
and  to  the  rule  above  announced  are  the  cases  of  Crane  v.  Prencli, 
38  Miss.  503,  1  Am.  Bep.  548,  Shapley  ▼.  Abbott,  42  N.  Y.  443,  and 
Andrear  v.  Eedfield,  98  U.  S.  225. 

The  prevailing  rule  may  be  iUustrated  by  some  of  the  leading 
cases  which  sustain  it.  Thus,  in  State  Loan  etc.  Co.  v.  Cochran,  130 
Cal.  246,  62  Pac.  466,  600,  the  court  announced  the  rule  that  sure- 
ties sued  upon  a  bond  are  estopped  to  plead  the  stetute  of  limitar 
tions,  when,  pending  the  running  of  the  statute  they  signed  a  writ- 
ten request  for  delay  in  proceedings  against  them,  untU  they  shoalJ 
request  further  proceedings,  and  agreed  in  writing  to  waive  all  ad- 
vantage which  might  result  from  the  delay  requested,  in  consid- 
eration of  which  request  and  promise  the  plaintiffs  forbore  to  sue 
for  a  period  of  years. 

If  an  officer  of  a  railroad  company  negotiates  with  a  person  in- 
jured on  its  cars,  and,  acting  for  the  company  assures  him  that  the 
statutory  limitation  will  not  be  interposed,  intending  that  he  shall 
rely  upon  such  assurance,  and  he,  so  relying,  delays  in  bringing  an 
action  until  after  the  expiration  of  the  statutory  period,  the  com- 
pany is  estopped  from  pleading  the  statutory  bar:  Holman  v.  Omaha 
etc.  Bridge  Co.,  117  Iowa,  268,  94  Am.  St.  Eep.  293,  90  N.  W.  833. 
In  Cowart  v.  Perrine,  21  N.  J.  Eq.  101,  it  was  determined  that 
a  defendant  who  has  agreed  not  to  set  up  the  statute  of  limitations 
will  not  be  allowed  to  do  it,  and  that  such  agreement,  although 
it  does  not  amount  to  a  new  promise,  will  operate  by  way  of  es- 
toppel, in  cases  where  the  statute  has  not  fully  run,  and  the  plain- 
tiff  has  forborne  to  sue  in  consequence  of  the  promise,  and  that 
such  rule  is  not  confined  to  courts  of  equity,  which  follow  courts 
of  law  in  giving  effect  to  this  statute. 

A  promise  by  the  debtor  before  the  deb£  is  barred  to  waive  the 
statute  of   limitations  in  consideration  of  a  forbearance  to   sue   is 
not  contrary  to  public  policy  and  estops  the  debtor  from  pleading 
such  statute:  Bridges  v.  Stephens,  132  Mo.  524,  34  S.  W.  555.     De- 
fendants will  not  be  allowed  to  plead  the  statute  of  limitations  in 
bar  of  plaintiff's  claim  when  the  delay  which  would  otherwise  give 
operation  to  the  statute  has  been  induced  by  their  reqnest  express- 
^S  or  implying  their  agreement  not  to  plead  it:  Haymore  ▼.  Com- 
missioners, 85  N.  C.  268.     A  person  will  not  be  allowed  to  set  up  the 
ute  of  limitations  in  bar  of  a  debt,  if  it  appears  that  the  delay 
*^g  Was  caused  by  the  promise  of  himself  or  his  attorney,  re- 
pon  ijy  ^jjQ  creditor,  that  the  matter  would  be  settled  and  no 
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adTantege  taken  of  tlie  lapw  of  time:  Bareroft  y.  Boberta,  91  N.  GL 
3^3. 

The  bar  of  the  atatnte  of  limitationa  ia  ramoyed  and  the  de- 
fendant 18  teehnieally  estopped  from  settiiig  up  the  def enae  of  each 
Btatate,  where,  after  notea  are  aigned  hj  him,  he  aigna  an  agreement 
on  the  baek  thereof,  to  the  effect  that  he  would  not  take  advantage 
of  the  atntvte  of  limitatioaa  on  aueh  notea:  Burton  y,  Stevena,  24 
Vt  131,  58  Awt,  Dee.  153.  In  the  yery  well-eonaidered  case  of 
Bridgea  y.  Stephena,  1^2  Mo.  524,  34  S.  W.  555,  sustaining  the  rule 
announced  by  a  great  majority  of  the  authorities,  the  easea  exist- 
ing at  the  time  of  writing  that  deeiaion  are  ably  reyiewed  aa  fol« 
lows: 

''The  rule  la  thus  well  stated  in  1  Wood's  liimitations  of  Actions, 
second  edition,  section  76:  'while  a  promise  not  to  plead  the  statute, 
whether  made  before  or  after  the  debt  is  barred,  does  not  amount  to 
an  acknowledgment  thereof  or  a  promise  to  pay  it,  yet  if  made 
before  the  atatute  is  barred,  and  in  conatderation  of  forbearance 
to  sue,  and  the  creditor  does  forbear  to  sue  upon  the  faith  of  the 
promise,  it  ia  binding  upon  the  debtor,  and  at  least  haa  the  effect 
to  keep  the  debt  on  foot  until  the  statutory  period,  dating  from 
snch  promiae,  ezpirea  •  •  •  •  by  way  of  eetoppeL'  In  Warren  y. 
Walker,  23  Me.  453,  the  aupreme  court  of  Maine,  while  holding 
that  the  waiver  of  the  statute  of  limitations  in  that  case  amounted, 
'neither  to  an  acknowledgment,  or  a  promise  to  pay,'  yet  held  it 
was  sufficient  to  obviate  the  statute  on  the  ground  of  estoppel,  say- 
ing: 'Now  a  covenant  not  to  sue  an  obligor  in  a  bond  is  tanta- 
mount to  a  releaae  of  the  obligation;  and  an  agreement  in  writing 
aever  to  ane  on  a  parol  contract  has  a  aimilar  effect':  Foster  v* 
^vdy,  5  Met.  442.  By  a  parity  of  reasoning,  the  memorandum  in 
this  case  should  preclude  the  defendant  from  setting  up  this  de- 
fense. ^Hiis  view  of  the  snibject  is  very  much  strengthened  by  the 
ease  of  Webber  v.  Williams  College,  23  Pick  302.  In  that  case 
Webber  held  a  note,  purporting  to  be  signed  by  a  person  acting 
u  agent  for  the  defendants.  When  it  had  stood  nearly  six  years 
the  plaintiff  demanded  payment.  The  treasurer  of  the  defendants 
wrote  to  the  plaintiff,  saying  if  he  would  forbear  suing  then  he  should 
^ve  the  same  rights  he  then  had  for  one  year  more;  and  this  the 
plaintiff  complied  with.  The  court  considered  this  agreement  to  be  a 
waiver  of  the  defense,  afterward  attempted  to  be  set  up  under 
the  statute,  'aa  it  was  entered  into  before  the  limitation  was  com- 
plete.' In  Webber  v.  Williams  College,  23  Pick.  302,  Chief  Justice 
Shaw  delivered  the  opinion  and  he  states  the  facts  of  that  case  even 
more  strongly  than  the  supreme  court  of  Maine  in  Warren  v.  Walker. 
He  states  that  when  the  proposition  was  made  to  plaintiff  to  f or- 
l>ear  for  a  year,  he  replied,  'he  would  not  consent  to  postpone 
bringing  his  action  aa  proposed,  but  in  point  of  fact  he  did  so  post- 
pone it  till  after  the  six  years,'  and  that  court  waa  of  the  unani- 
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moTU   opinion   'that   tluB   is   a   sniBeient   eompfianee   with    the   de- 
fendants' offer^  that  they  were  bound  by  it,  and  that  it  is  a  good 
waiver  of  the  statute  of  limitations.'    This  case  is  also  in  point 
on  the  first  paragraph  of  this  opinion,  in  that  it  was  not  mooted 
by  eonrt  or  eonnsel  that  the  waiver  of  the  statute  in  the  slightest 
degree  affected  the  other  defense  of  want  of  power  in  the  agent  to 
bind  the  college  and  upon  which  plaintiff  was  forced  to  a  nonsuit. 
In  Utica  Ins.  Co.  y.  Bloodgood,  4  Wend.  662,  the  note  was  dated 
April  28,  1818,  payable  six  months  after  date.    On  the  twenty-sixth 
day  of  August,  1824,  the  defendant,  the  maker  of  the  note,  signed 
this  stipulation,  'whereas   the  Utica  Insurance  Company   hold  my 
note,  dated  April  28,  1818,  indorsed  by  C.  C.  B.,  for  nineteen  huji- 
dred  dollars,  now,  therefore,  I  hereby  agree  not  to  plead  the  stat- 
ute of  limitations  in  a  prosecution  for  any  balance  that  may  be  due 
on  said  note.'    The  defendant  pleaded  the  statute.     The  court  for 
the  correction  of  errors  held,  Judge  Jacob  Sutherland  delivering  the 
opinion,  that   'the  defendant  is  estopped  by  his   stipulation  from 
availing  himself  of  the  statute  of  limitations.'    In  Gaylord  v.  Van 
Loan,  15  Wend.  S08,  the  action  was  on  three  notos.     The  defendant 
pleaded  the  statute   of  limitations.    The  plaintiff  as   to    the  third 
note  replied  that  the  discharge  was  obtained  by  fraud.     The  evi- 
dence tended  to  prove  that  the  attorney  told  defendant   he   must 
sue  him,  unless  the  notes  were  renewed.    To  which  defendant  re- 
plied 'he  would  not  avail  himself  of  the  statute  and  a  suit  need  not 
be  brought  on  that  account.'    Judge  Nelson,  speaking  for  the  court, 
said:  'Two   of  the  notes  were  barred  when   the   defendant   agreed 
that  he  would  not  avail  himself  of  the  statute.    As  to  those  notes 
it  cannot  be  said  that  the  agreement  operated  as  a  fraud  upon  the 
plaintiff,  by  inducing  a  delay  in   the  commencement  of   the  suit, 
....  but  it  may  well  be  said  as  to  the  third  note,  which  was  not 
due  at  the  time  of  the  agreement.    Although  we  cannot,  upon  any 
consistent  reasoning,  infer  a  new  promise  to  pay  the  notes  from 
what  was  said  by  the   defendant,  taking  the  whole   together,  yet, 
!?,.  ..r^?®''*'  *^®  '^ote  ^ot  then   barred,  we  do  not  say   that  the 
bmT^   ^^tirely  remediless.    The   agreement  not   to   plead    the 
tiff     H  d   .'^^^^^^  *^^*  ^o^>  operated  as  a  fraud  upon  the  plain- 
of   the  *Bt,tf  /"^v  ^®^   °'*^®'   ^^   ^""^^  ^^"^^  prevented   the   effect 
ute,  the  deWa^t   .^^°^°^.t^^^«   ^^^   ^^^'    By   pleading     the    stet- 
ciples,  should  b«  1  r  *^*^  ®'  ^^  '^*^'  ^^  ^P®^  general  prin- 
No  one  ought  to  ^   ^^^^f   ''^°^  avaiUng  himself  of  that   defense, 
f  ul  agreement,  to  the^^™^**®^  **^  disregard  his  own  deUberate,  law- 
debar    the    defeudant^^'i'''^  ^^  another.     The  principle  which  should 
iB  a  familiar  one;  the  onl     j^   ^®*^^  ""P   *^®   ^®^®^«®   ^   *^   ^^ 
In  the  case  of  TJtica  In/ r^^'"''^^^  ^  ^  *^®  "'^^^  <>'  ^*»  application, 
latiou  not  to  plead  the  bL  !'  ^'  Bloodgood,  4  Wend.  052,  the  stipu- 
^8   does   not  add   auythin         ^"^  '"^  ^Ung,  but  its  being  in  wri^ 

S  to  its  legal  effect,  unless  it  be  under 
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seaL    It  is  of  no  greater  efficacy  or  Mglier  credit  In   court  than 
in  agreement   resting   in   parol|   when   proved.'    In   Armstrong  y* 
Lcvan,  109  Pa.  St.   177,  1  Atl,  204,  it  appeared  that  Armstrong, 
the  prothonotarj,  negligently  failed  to  index  a  judgment  in  favor 
of  Mrs.  Levan  whereby  a  junior  judgment  creditor  secured  a  prefer- 
ence, and  she  lost  her  lien.    Before  the  running  of  the  statute,  her 
attorney  eaUed  upon  the  clerk  and  said  to  him  that,  unless  he  adjusted 
it  he  would  sue,  whereupon  the  clerk  agreed  that  if  Mrs.  Levan 
would  not  sue  him,  and  suffered  loss  by  his  mistake,  he  would  make 
it  good.    When  sued  he  pleaded  the  statute.    8&id  the  court:  'The 
conversation  referred  to  occurred  before  the  statute  had  run,  and 
it  was  a  distinct  promise  to  pay  in  consideration  that  the  plaintiff 
below  would  not  sue.    If,  therefore,  she  relied  upon  this  promise, 
if  she  was  thereby  lulled  into  security,   and  thus  allowed  the  six 
jears  to  go  by  before  she  commenced  her  suit,  with  what  grace 
can  the  defendant  now  set  up  the  statutef    The  promise  operated 
not  to  revive  a  dead  tort,  but  as  by  way  of  estoppeL    It  has  all 
the  elements  of  an  estoppeL    The  plaintiff  relied  and  acted  upon  it; 
she  has  been  misled  to  her  injury;  but  for  the  defendant's  promise 
■he  would  have  commenced  her  action  before  the  six  years  had  ex- 
pired.'   To  the  same  effect  in  all  respects  is  the  decision  of  the 
wpreme  court  of  North  Carolina,  in  Barcroft  v.  Eoberts,  91  N.  C, 
3eS.  See,  also,  Joyner  v.  Massey,  97  N.  C.  148,  1  S.  E.  702;  Hay- 
Kore  V.  Commiasioners,  85  N.  C.  268;  Hill  v.  Hilliard,  103  N.  C.  34, 
•  8.  £.  639;  Quick  v.  Corliss,  39  N.  J.  L.  11.    In  Cowarts  v.  Per- 
i3ne,  21  N.  J.  Eq.  101,  in  discussing  what  constitutes  an  estoppel, 
CluuiceUor  Zabriske  said:  'As  long  as  the  agreement,  really  caused 
the  complainant  to  delay  a  suit,  it  would  come  within  the  reasons 
oa  which  an  estoppel  in  pais  is  founded.    When  the  act  or  promise 
of  one  man  causes  another  to  do,  or  forbear  to  do,  something  which 
he  would  otherwise  have  done,  the  other  is  estopped  from  taking 
advantage  of  the  act  or  omisaion,  caused  by  his  own  act  or  prom- 
tte.'    And  this  is  the  doctrine  of  the  federal  courts:    Bandon  v. 
Toby,  11  How.  (U.  S.)  493;  Mann  v.  Cooper,  2  App.  D.  C.  226,  opin- 
ion by  C.  J.  Alvey. 

''Opposed  to  all  these  authorities  is  the  opinion  of  Earl,  C.  J.,  in 
Shapley  V.  Abbott,  42  N.  Y.  443,  1  Am.  Eep.  648,  and  Hodgdon  v. 
p^^*w,  29  Me.  47.  The  grounds  upon  which  Judge  Earl  reached  his 
}ndgment  were:  1.  That  a  promise  not  to  plead  or  to  waive  the 
■tatnte  was  *an  acknowledgment  or  promise  to  pay,'  and  there- 
fore fell  within  the  statute,  an  assumption  and  a  premise  which 
^e  think  we  have  shown  is  contrary  both  to  the  natural  and  ordinary 
meaning  of  the  words  of  the  statute  and  opposed  to  the  decisions  of 
°»*ny  of  the  highest  courts  of  the  land;  2.  That  a  promise  not  to 
plead  the  statute  made  before  the  debt  was  barred,  and  accepted 
«nd  acted  upon  by  the  creditor,  did  not  create  an  estoppel  in  pais, 
*^au8e  both  parties   were   equally   well  informed   of   the   facts,   a 
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position  refuted  by  all  the  decisions  jnst  cited,  and  by  none  more 
dearly  than  by  this  court,  beginning  with  Taylor  ▼.  Zepp,  14  Mo. 
482,  55  Am.  Dec.  113>  and  adhered  to  throughout  the  judicial  hii- 
tory  of  the  state;  3.  Because  he  says  there  is  no  valuable  consid- 
eration to  support  such  a  promise.    'A  valuable  consideration  is  a 
benefit  to  the  party  promising,  or  to  a  third  party  at  his  requesty 
or  an  inconvenience,  loss,  or  injury,  or  the  risk  of  it  to  the  party 
promised':  4  Minor's  Institutes,  pt.  1,  p.  16.    From  time  immemorial 
an  agreement  to  forbear  to  eue  has  been  held  to  be  a  valuable 
and  sufficient  consideration,  and  it  was  so  held  in  Glasscock  v.  Glass- 
cock, 06  Mo.  627,  upon  a  review  of  all  the  common-law  authorities: 
Bishop  on  Contracts,  enlarged  ed.,  sees.  57-63;  Chitty  on  Contracts, 
11th  Am.  ed.,  35.    By  such  forbearance  the  creditor  is  delayed  end 
the  debtor  is  or  may  be  benefited;  so  that  there  concur  both  the  ordi- 
nary grounds  upon  which  a  valuable  consideration  may  be  rested. 
Nor  is   it   an   objection  that  no  specific   time   of   forbearan«*e   was 
agreed  upon,  for  in  0uch  a  case  the  law  will  imply  a  reasonable 
time:   Glasscock  v.  Glasscock,  66  Mo.  627.    With  due  respect  for 
the  distinguished  jurist  who   delivered  the   opinion  in  Shapley  v. 
Abbott,  42  N.  Y.  443,  7  Am.  Bep.  548,  we  cannot  concur  in  his 
premise  that  there  was  no  consideration  for  the  promise.     On  the 
contrary,  we  hold  that  a  forbearance  to  sue  is  one  of  the  com- 
monest examples  of  valuable  consideration  to  be  found  in  the  com- 
mon-law reports.    The   decision   in  Hodgdon  v.   Chase,   29   Me.  47, 
is  a  dogmatic  statement  of  the  court's  conclusion  without  respond- 
ing to  the  able  and,  to  our  minds,  conclusive  argument  of  counsel 
to  the  contrary,  and  is  at  variance  with  Trask  v.  Weeks,  81  Me. 
325,   17  AtL   162,    in    which    the    court    said,    commenting    upon 
War  en  v.  Walker,  23  Me.  458,  and   distinguishing  the  two   cases: 
'Thus  it   is   seen    that    this   case   differs    materially  from    that  of 
Warren  v.  Walker,  in  which  the   contract  contained,  as  shown  in 
the    opinion,    nothing   which    could    be    construed    into    a    promise, 
but   was   a  simple   waiver    of   the    statute   founded   upon    a  bmA' 
eient  consideration.    In  Hodgdon  v.  Chase,  29  Me.  47,  a  much  more 
restricted  agreement  and  one  more    nearly    like    that    in  Warren 
V.  Walker,  if  not  of  the  same  effect,  was  treated  as  intended  for 
an  acknowledgment  and  new  promise.    Otherwise,  it  could  not  have 
been  rejected  for  not  being  in  writing;  for  no  statute  requires  a 
contract  not  to  set  up  the  statute  in  defense  simply  to  be  in  writ- 
ing' ":  Bridges  v.  Stephens,  132  Mo.  538-543,  34  S.  W.  555. 

It  has  been  held  that  as  to  a  promise  by  the  debtor  not  to  plead 
the  statute  of  limitations  relied  upon  by  the  creditor,  the  statute 
runs  against  such  promise  as  well  as  the  principal  debt,  and  after 
the  period  of  the  statute  has  run  against  such  promise,  the  debtor 
Is  not  estopped  to  plead  the  limitation  as  a  defense:  Cameron  ▼• 
Cameron,  95  Ala.  344,  10  South.  506.  It  has  also  been  held  thst 
if  an  administrator  requests  a  creditor  of  the  estate  to  delay  suit 
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and  agrees  not  to  take  advantage  of  the  three  yeare'  statute  of 
limitations,  relating  to  nonresident  creditors,  and  does  not  waive 
anj  other  defense,  he  is  not  estopped  by  sneh  agreement,  in  a  suit 
bj  sneh  creditor,  to  interpose  as  a  defense  the  bar  of  another  stat- 
ute of  limitations  of  six  years:  Haloney  y.  Wilson,  9  Bazt.  403; 
Loyd  ▼.  Loyd,  9  Baxt  406. 

b.    Oral  Agreement.— It  is  also  well  settled  that  an  agreement  by 
the  debtor,  before  the  debt  is  barred,  not  to  plead  the  statute  of  limi- 
tations, to  eonstitute  an  estoppel  to  plead  it,  need  not  be  in  writing. 
An  oral  promise  by  him  before  the  debt  is  barred,  to  waive  such 
ttatnte  in  consideration  of  a  forbearance  to  sue,  is  not  contrary 
to  public  policy,  is  based  upon  a  sufficient  consideration,  and  con- 
stitutes an  estoppel  to  plead  the  statute  of  limitations:   Holman 
V.  Omaha  etc.  Co.,  117  Iowa,  266,  94  Am.  St.  Bep.  293,  90  N.  W. 
833;  Bridges  ▼.  Stephens,  132  Mo.   524,  34   a   W.   555;   Cecil   v. 
Henderson,  121  N.  C.  244,  28  S.  B.  481;  Schroeder  v.  Young,  161 
V.  a  334,  16  8up.  Ct.  Bep.  512.    In  the  case  of  Hohnan  v.  Omaha 
«tc.  Co^  117  Iowa,  272,  94  Am.  St.  Bep.  293,  90  N.  W.  833,  the  court 
nid  that:  ''In  Crane  v.  French,  38  Miss.  503,  the  view  is  expressed 
that  an  agreement  not  to  plead  the  statute  of  limitations  not  amount- 
ing to  an  acknowledgment  or  new  promise  in  writing^  within  statu- 
tory provisions  would  be  contrary  to  public  policy  and  void,  and 
thprefore  not  effectual  to  defeat  the  bar.    On  the  other  hand,  it 
has  been  held  in  a  number  of  eases  that,  even  though  the  statute 
requires  an  acknowledgment  or  new  promise  in  such  case  to  be  in 
^■^ting,  yet  the  plea  of  the  statute  of  limitations  will  not  be  al- 
lowed where,  in  view  of  a  parol  agreement  not  to  plead  the  statute, 
relied  on  by  the  other  party,  the  interposition  of  the  defense  would 
be  unconscientious  and  inequitable  and  would  perpetrate  a  fraud": 
Citing  State  Loan  ft  Trust  Co.  v.  Cochran,  130  CaL  245,  62  Pae. 
466-600;  Quick  v.  Corliss,  39  N.  J.  L.  11;  Cecil  v.  Henderson,  121 
N.  C.  244,  28  S.  £.  481;  SUte  Trust  Co.  v.  Sheldon,  68  Yt.  259, 
85  AtL  177.    Although  a  statute  provides  that  a  new  promise  to 
take  the  ease  out  of  the  statute  of  limitations  must  be  in  writing 
and  signed  by  the  party  sought  to  be  charged  therewith,  yet  when 
a  creditor  has  delayed  action  at  the  request  of  the  debtor,  and  un- 
der his  promise,  express  or  implied,  to  pay  the  debt  and  not  to  plead 
the  statute  of  limitations,  the  court  in  the  exercise  of  its  eauitable 
jurisdiction  will  not  permit  the  debtor  to  plead  the  lapse  of  time, 
and  the  creditor  may  bring  his  action  within  the  statutory  time  af- 
ter sneh  promise  and  request  for  delay,  although  it  is  not  made 
in  writing:   Cecil  v.  Henderson,  121  N.  C.  244,  28  S.  £.  481.    It 
•eems  to  us,  however,  that  the  cases  thus  declaring  defeat  or  ignore 
the  statute,  and  the  California  ease  sometimes  cited  does  not  cover 

this  question  for  the  reason  that  the  promise  then  relied  upon  was 
ia  writing,  executed  as  prescribed  by  the  statute. 
Am.  St.  Bep.,  VoL  95-27 
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e.  Agreement  to  Pay  Del)!.— A  promise  to  pay  a  debt,  though 
not  in  writing,  may  be  made  in  such  a  manner  that  if  relied  npon 
by  the  person  to  whom  made,  it  may  constitute  an  estoppel  against 
the  person  making  it,  to  plead  the  statute  of  limitations.  Thos^  in 
an  action  for  personal  injnry,  plaintiff  may  meet  a  defense  of 
limitation  by  showing  that  defendant,  by  promising  a  settlement, 
led  him  to  believe  that  a  snit  to  enforce  his  claim  was' unnecessary: 
Benackowsky  v.  Board  of  Commissioners,  122  Mich.  613,  81  N.  W. 
581;  or  if  within  the  period  of  limitation  after  the  right  of  action 
for  a  tort  accrues,  a  parol  promise  is  made  to  pay  if  suit  is  not 
brought,  such  promise  operates  by  way  of  estoppel  to  toll  the  stat- 
ute of  limitations^  and  the  statute  will  then  run  only  from  the  date 
of  such  promise:  Armstrong  v.  Levan,  109  Pa.  St.  177^  1  AtL  204. 
Or  an  agreement  by  a  debtor  to  apply  a  certain  portion  of  his  crops 
toward  the  extinguishment  of  his  debt  in  consideration  of  further 
indulgence  will  take  a  case  out  of  the  statute  of  limitations^  and 
may  be  set  up  in  avoidance  of  the  plea  of  such  statute  by  way  of 
estoppel  upon  the  debtor:  Bandon  v.  Toby,  11  How.  (U.  S.)  4P3. 
If  pending  suit  by  the  insured  on  his  policy  of  insurance,  brought 
in  proper  time,  the  company  makes  repeated  promises  to  pay  the 
loss,  insisting  that  there  is  no  need  of  proceeding  in  the  courts  to 
enforce  payment,  and  the  same  promises  are  made  after  the  pend- 
ing suit  is  dismissed  for  want  of  prosecution  after  being  on  the 
docket  for  more  than  a  year,  such  declarations  and  promises  are  a 
sufficient  excuse  for  not  bringing  suit  within  the  period  of  limitsr 
tions,  or  for  the  nonprosecution  of  a  suit  properly  commenced  and 
estop  the  insurance  company  from  setting  up  the  statute  as  a  de- 
fense to  a  suit  subsequently  brought:  Home  Ins.  Co.  y.  Myer,  93 
111.  271;  and  to  the  same  effect,  Yoorheis  y.  People's  etc.  Soc,  91 
Mich.  469,  51  N.  W.  1110;  Bailway  etc.  Assn.  y.  Loomis,  142  lU. 
560,  32  N.  E.  424. 

If  the  plaintiff  gives  the  defendant  assurance  that  a  matter  in 
eontroversy  between  them  will  be  accepted  in  payment  when  their 
mutual  accounts  shall  be  settled,  and  the  defendant  relies  thereon, 
and  desists  from  suit,  the  plaintiff,  when  suing  on  the  mutual  ae- 
count,  cannot  invoke  the  statute  of  limitations  against  the  disputed 
items:  Missouri  Pac.  By.  Co.  v.  Coombs,  71  Mo.  App.  299.  Or  if 
plaintiff  and  defendant  had  an  understanding  that  plaintiff  shonJd 
accept  defendant's  accord  in  full  or  partial  discharge  of  the  for- 
mer's claims  against  the  latter  upon  an  adjustment  of  their  aceoontfl^ 
and  the  defendant,  by  reason  thereof,  relied  thereon,  and  did  not 
bring  an  action  on  his  claim  within  the  statutory  limitation,  the 
plaintiff  is  estopped  to  invoke  the  statute  in  bar  of  defendant 'i 
claim  when  it  is  set  up  as  an  offset  to  an  action  on  the  plaintiff 'i 
account:   Swofford  Bros.   etc.   Co.  v.   Coss,  65  Mo.   App.   55. 

If  a  promise  is  made  by  a  surety  to  a  confiding  creditor  tbtt 
the  debt  shall  be  paid  at  a  time  named,  which  the  creditor  relies  upoii| 
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tills  ifl  SQcli  an  " obstnietion  and  hindrance"  as  is  embraced  hj  the 
statnte  of  limitatioos,  and  the  time  of  such  obstruction  cannot  be 
computed  as  part  of  the  time  of  limitation:   Walker  v.  Sayers,   5 
Bash,  579.     If    heirs  recognize  claims  as  subsisting  debts   against 
their  ancestor's   estate,  and  the  deed  of  trust  by  which  they  are 
secured  as  an  encumbrance,  and  induce  third  persons  to  take  such 
debts  up  by   agreeing  that  they  are  valid  liens  and  will  be  paid, 
the  heirs  are  estopped  to  rely  upon  the  statute  of  limitations  as  a 
bar  to  such    debts:    Lengar    v.    Hazlewood,    11    Lea,    539.    And    to 
the  same  effect  is  Davis  v.  Bamage,  23  Ky.  Law  Bep.  1420,  65  S. 
W.  340.     If  a  plaintiff  is  induced  not  to  commence  his  suit  to  re- 
cover a  claim  during  the  time  the  matter  is  pending  before  referees, 
by  the  defendant's  agreement  to  refer,  and  to  abide  by  and  per- 
form  the    award,    the    defendant    is    estopped   to    plead    limitation 
against  such  claim:  Davis  v.  DJrer,  56  N.  H.  143.    It  has  been  held, 
however,  that  mere  declarations  made  by  a  trustee  that  he  had  so 
anranged  matters  that  the  creditor  would  got  his  money,  will  not,  in 
the  absence  of  fraud,  operate  by  way  of  estoppel  to  preclude  the 
trustee  from  setting  up  the  statute  of  limitations:  Parks  v.  Satter- 
thwaite,  132  Ind.  411,  32  N.  E.  82.    An  indorsement  on  a  note  in  the 
words,  "If  not  paid,  I  request  indulgence,"  made  by  the  obligor  at  or 
about  the  time  of  the  execution  of  the  note,  is  no  such  continued 
request    as  will  estop  him  to  plead  the  statute  of  limitations  as  a 
defense    to    the    note:    Carr   v.    Robinson,    8    Bush,    269.     The  fact 
that  mutual  statements  of  indebtedness  between  two  persons  were- 
prepared  and  exhibited  in  an  attempt  at  settlement,  one  of  which 
statements  included  a  note,  is  not  such  a  promise  to  pay  as  to  exclude 
plaintiff  in  an  action  on  the  note  from  pleading  limitation  against 
defendant's  exhibited  account,  set  up  as  an  offset:  Campbell  v.  Park, 
U  Tex.    Civ.   App.   466,   33   8.   W.   754.    In    North   CaroUna   it   is 
keld  that  a  promise  to  pay  in  order  to  estop  the  defendant  fron^ 
pleading  the  statute  of  limitations  must  be  in  writing,  and  a  mere 
request  not  to  sue  will  not  estop  the  debtor  unless  there  is  also  an 
agreement  not  to  plead  the  statute:  Hill  v.  Hilliard,  103  N.  C.  34   9 
8.  B.  639;  Toms  v.  Jones,  127  N.  C.  464,  37  a  E.  480. 

H.    FraiUL 

Many  instances  occur  where  fraud  on  the  part  of  the  debtor  will 
««top  him  from  pleading  the  statute  of  limitations.  Thus,  one  who, 
•oafederating  with  a  trustee,  procures  by  actual  fraud  the  property 
0'  the  beneficiaries,  cannot  avail  himself  of  the  limitation  against 
their  claim:  Bumel  v.  Stoddard,  Fed.  Cas.  No.  2135.  The  defendant 
"u^y  be  estopped  to  plead  limitation  when  there  has  been  a  fraud- 
^eni  concealment  by  him  of  the  cause  of  action  against  him,  or 
whether  the  act  was  fraudulent  or  not,  when  the  defendant  has 
^uiployed  means  to  mislead  the  plaintiff,  or  to  hide  from  him  the- 
^t  that  a  cause  of  action  has  arisen:  Holloway  v.  Appelget,  56  N» 
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X  £q.  585,  62  Am.  St.  Bep.  827,  40  AtL  27.  If  an  infforanee  com- 
pany bj  fraud  or  bj  holding^  out  reasonable  hope  of  an  adjosi- 
ment  of  a  loss,  presents  the  insnred  from  bringing  anit  within  the 
period  of  limitation,  it  is  estopped  to  set  np  saeh  limitation  as  a 
defense:  Derrick  y.  Lamar  Ins.  Co.,  74  HL  405.  If  a  snrety  has  em- 
ployed fraud  to  procure  the  creditor  to  delay  in  bringing  suit,  the 
time  of  the  delay  caused  by  such  fraud  must  be  excluded  from  the 
statutory  period  of  limitation  when  the  surety  pleads  his  release 
under  such  statute:  Newton  y.  Carson,  80  Ky.  309;  Beid  v.  Hamilion, 
92  Ky.  619,  18  8.  W.  770.  The  statute  of  limitations  is  not  available 
as  a  defense  to  a  purchaser  from  the  alleged  owners  of  land  whose 
eonveyance  is  constructively  fraudulent  as  against  the  purchaser 
from  another  claimant:  Earle  v.  Peterson,  67  Ind.  503.  The  fact  that 
debts  secured  by  an  encumbrance  on  land  to  which  subrogation  is 
sought  are  barred  by  limitation  will  not  avail  in  favor  of  the 
debtor  or  an  intervening  lienor,  where  advances  have  been  made 
on  the  faith  of  the  debtor's  fraudulent  representations  that  the 
property  was  unencumbered.  Since  the  debtor  is  estopped  to  plead 
the  statute,  his  legal  representative  is  also  estopped:  Union  etc 
Trust  Co.  V.  Peters^  72  Hiss.  1058,  18  South.  497. 


m.    False  Bepresentatloiis. 

If  a  defendant  intentionally  or  negligently  misleads  a  plaintiff 
by  his  misrepresentations,  and  causes  him  to  delay  suing  until  the 
statutory  bar  has  fallen,  the  defendant  will  be  estopped  from  plead- 
ing the  statute  of  limitations:  Holman  v.  Omaha  etc.  Co.,  117  Iowa, 
268,  94  Am.  Bt.  Bep.  293,  90  N.  W.  833;  Joyner  v.  Massey,  97  N. 
C.  148,  1  8.  E.  702;  8chroeder  v.  Toung,  161  IT.  8.  334,  16  Sup.  Ct 
Bep.  512w  The  president  of  a  corporation  is  estopped  to  set  up  the 
statute  of  limitations  as  a  defense  to  an  accounting,  if  the  failure 
of  the  corporation  to  sue  within  the  statutory  period  was  due  to 
the  defendant's  misrepresentation  of  the  corporate  affairs:  Coxe  v. 
Huntsville  Gas  Light  Co.,  106  Ala.  373,  17  South.  626.  In  an  action 
for  false  representations  as  to  a  boundary  in  a  deed,  the  defendant, 
though  estopped  from  denying  that  he  made  the  representations 
contained  in  the  deed,  is  not  precluded  from  showing  that  plaintiff 
knew  the  truth  sooner  than  he  claimed,  so  as  to  show  that  his  right 
of  action  was  barred  by  limitation:  Cade  y.  Burton,  45  Ga.  456. 
In  an  action  by  one  to  recover  a  portion  of  a  sum  of  money  received 
by  another  from  a  railroad  company  as  compensation  for  a  right 
of  way  over  a  certain  tract  of  land,  part  of  which  plaintiff  claimed 
to  own,  defendant  relied  upon  the  statute  of  limitations  as  a  bar 
to  the  action,  and  it  was  held  that  he  was  not  estopped  to  plead 
the  statute  by  the  fact  that  he  had  previously  misrepresented  to 
plaintiffi  innocently,  and  without  fraudulent  intent,  the  true  divi* 
lion  line  between  their  lands,  so  that  plaintiff  was  induced  to  believe 
that  the  right  of  way  did  not  touch  any  part  of  his  land,  and  did 
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not  discover  otherwise  until  after  two  years  from  the  date  of  tlie 
payment  of  the  money  to  defendant.  In  such  case  plaintiff  was  as 
much  bound  as  defendant  to  know  the  trae  boundary  line  between 
them,  aithon^^  he  resided  at  a  greater  distance  from  it:  MeFadden 
y.  Prater  (Tex.  8ap.),  3  a  W.  306.  Generally,  a  mutual  mistake  of 
the  parties  does  not  create  an  estoppel  to  plead  the  statute  of  limita- 
tions: Hoore  t.  Moore,  103  Ga^  517,  30  a  £.  535. 

IV.    Subscxiption  to  Btock. 

The  sQenee  of  a  subscriber  for  corporate  stock  after  sixteen  years, 
within  which  time  the  statute  of  limitations  has  run^  and  his 
sitting  by  while  large  expenditures  were  being  made,  does  not  estop 
him  from  pleading  the  statute  against  his  subscription  for  the  stock: 
Pittsburgh  etc.  B.  B.  Co.  y.  Graham,  2  Grant  Cas.  259.  In  such  case 
no  equitable  estoppel  can  arise  after  limitation  has  run  against  an 
action  for  a  subscription  to  corporate  stock,  so  as  to  prevent  a  sub- 
Mriber  from  pleading  the  statute:  Pittsburgh  ete,  B^  B^  Ck>.  ▼• 
Graham,  36  Pa.  St.  77. 

V.    AdmixilstratoxB   and  Heixs. 

If  an  administrator  pays  pari  of  a  claim  against  an  estate  and 
leads  the  claimant  to  believe  that  no  resistance  will  be  made  to  the 
Ittlance  of  the  claim  which  he  has  offered  to  pay  in  real  estate,  he 
i>  estopped  to  plead  the  statute  of  limitations  to  defeat  an  action 
on  the  elaim.  "He  cannot,  by  his  acts  and  declarations  induce 
the  plaintiff  to  delay  proceedings  in  the  case,  and  then,  because 
of  such  delay,  invoke  the  statute  of  limitations  to  defeat  the  accion": 
Wilson  ▼.  McElroy,  83  Iowa,  593^96,  50  N.  W.  65. 

On  the  other  hand,  it  has  been  held  that  if  a  testator  devises  his 
land  to  his  widow,  and  she,  without  taking  out  letters  testamentary, 
«T  of  administration  on  his  estate,  recognizes  a  debt  as  valid 
uid  subsisting  against  his  estate,  and  makes  partial  payments  on 
it,  neither  she  nor  her  personal  representatives  are  estopped  to 
plead  limitation  in  bar  of  an  action  on  the  debt  by  the  creditor: 
I^wis  V.  Ford,  67  Als.  143. 

An  executor  or  administrator  who  unreasonably  delays  to  make 
•bjections  to  a  elalm  against  the  estate  which  has  been  duly  pre- 
KBted  to  him,  is  not  thereby  estopped  to  set  up  the  statute  as  a  bar 
to  the  elalm:  Bucklin  y.  Chapin,  1  Lans.  443.  If  sa  administrator 
has  been  guilty  of  fraudulent  conduct  in  making  a  sale  of  land 
^  the  estate  to  pay  a  debt  to  himself  and  to  others,  the  sale  may 
l>e  annulled  at  the  suit  of  other  creditors  defrauded  thereby  and 
the  land  resold  to  pay  the  intestate's  debts,  and  in  such  case  the 
lieiiB  and  subsequent  administrator  are  estopped  to  set  up  the  lapse 
of  time  occurring  between  the  fraudulent  sale  and  the  bringing  of 
^eh  suit  I7  the  creditors:  Matthews  t.  Matthews,  66  Miss.  239,  6 
Sonth.  201. 
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VI.    Mortgagees. 

If  a  person  baring  a  mortgage  upon  a  tract  of  land  leaves  it  ivith 
another  who  has  a  subsequent  mortgage  upon  the  same  land,  and 
makes  him  attorney  in  fact,  with  knowledge  of  such  subsequent 
mortgage,  with  power  to  demand,  collect,  and  receive  the  monthly 
interest,  but  without  power  or  instruction  to  enforce  the  collection 
of  the  mortgage,  and  without  the  attorney  in  fact  undertaking  the 
trust  of  enforcing  the  collection  of  the  mortgage,  and  while  in  the 
'hands  of  the  attorney  in  fact,  the  mortgage  becomes  barred  by 
limitation,  the  attorney  in  fact  is  not  guilty  of  such  fraud  as  estops 
bim,  when  made  a  party  to  a  suit  afterward  brought  to  foreclose 
the  ^mortgage,  from  taking  advantage  of  the  statute  of  limitations 
to  prevent  that  mortgage  from  having  priority  over  his  subsequent 
mortgage:  Lent  v.  Shear,  26  CaL  862.  But  if  a  mortgage  is  ex- 
pressly made  subjec-t  to  a  prior  mortgage,  the  junior  mortgagee  can- 
not defeat  the  prior  mortgage  by  pleading  that*  it  is  barred  by 
limitation:  Park  v.  PrendergsM,  4  Tex.  Giv.  App.  566,  23  &.  W.  535. 

If  a  person  advances  money  to  a  mortgagor  under  and  by  virtue 
of  his  fraudulent  representations  that  his  property  is  unencumbered, 
and  the  money  so  advanced  is  used  to  pay  off  a  first  mortgage,  thus 
entitling  the  person  advancing  the  money  to  subrogation  to  the 
rights  of  the  first  mortgagee,  the  mortgagor  or  his  representative 
cannot  invoke  the  statute  of  limitations  to  defeat  the  first  mortgage 
and  thus  weaken  the  security  of  the  person  so  advancing  the  money: 
Union  Trust  Co.  v.  Peters,  72  Miss.  1058,  18  8outh.  497.  If  a  deed 
of  trust  is  foreclosed  by  an  assignee  in  bankruptcy,  the  fact  that  lie 
represented  to  the  maker  of  the  note  that  he  would  permit  her  to 
redeem  on  payment  of  the  debt,  cannot  estop  him  from  setting 
up  the  statute  of  limitations  in  an  action  to  set  aside  the  sale  and 
to  redeem:  Phelan  ▼•  O'Brien,  4  McOary,  466,  13  Fed.  656. 

vn.    Pnndiases  of  Iiaad. 

If  a  purchaser  of  land  makes  a  partial  payment  therefor,  and  the 
seller,  though  treating  the  contract  as  at  an  end,  fails  to  refund  the 
money  paid,  his  failure  to  refund  keeps  the  contract  open,  and  he 
cannot  rely  upon  the  statute  of  limitations  to  protect  him  from  a 
decree  for  the  repayment  of  the  money:  Bowles  v.  Woodson,  6  Gratt. 
78.  And  a  vendee  in  possession  of  land  under  a  bond  for  a  deed, 
who  comes  into  equity  twenty-five  years  after  the  bond  is  executed 
asking  for  a  deed,  cannot  avail  himself  of  the  statute  of  limitations 
in  reply  to  a  defense  set  up  by  the  vendor  that,  although  the  bond 
recited  payment  in  full,  the  purchase  money  had  not  all  been  paid, 
when  the  delay  in  making  the  deed  is  due  to  the  vendee's  failure 
to  pay:  Encker  v.  Bently  (Ky.),  2  S.  W.  769.  If  a  person  enters 
upon  and  occupies  land  under  an  executory  contract  to  purchase, 
the  statute  of  limitations  does  not  run  against  the  holder  of  the 
legal  title  so  long  as  such  occupant  looks  to*him  for  a  conveyance 
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thereof:  Hawkiiis,  Writton  etc.  v.  Page,  4  T.  B.  Mon.  136.  Where 
a  vendor  has  sold  land  not  belonging  to  him,  and  the  vendee  haa 
withheld  8o  much  of  the  pnrehaae  money  as  will  reimbnree  him  for 
his  loss,  tlie  eontraet  remaining  unexecuted,  the  yendor  is  estopped 
to  plead  limitations  in  bar  of  a  bill  for  injunction  brought  by  the 
Tendee  to  restrain  the  collection  of  the  purchase  money  so  withheld: 
Bansom  ▼.  fihuler,  8  Ired.  £q.  304.  Defendant,  in  a  suit  for  specific 
performance  of  an  agreement  to  conyey  land  according  to  the  con- 
ditions of  a  title  bond  reciting  payment  of  the  consideration,  filed 
t  erosB-complaint  contradicting  such  recital  and  demanding  the  pur- 
chase money,  and  it  was  held  that  plaintiff  was  estopped  to  set 
op  by  reply  the  statute  of  limitations  as  a  bar  to  the  demand,  as 
Bneh  bar  was  waived  by  relying  on  the  contract:  Hamilton  v.  Hant, 
«1  Ind.  417. 

VUL    Indiyidnal  TnntMioes  of  Estopp^ 

Quite  a  niunber  of  cases  incapable  of  any  logical  classification  ex- 
Wt  which  inyolve  the  question  of  an  estoppel  to  plead  the  statute 
of  Hmitationa.  The  substance  of  such  cases  is  herewith  appended. 
U}  on  the  trial  of  a  case,  the  defendant  gives  in  evidence  state  de- 
mands on  his  part  and  insists  upon  their  being  allowed  to  go  to  the 
]vy,  he  is  estopped  to  set  up  the  statute  of  limitations  against  sim- 
ilar demands  on  the  part  of  the  plaintiff,  where  the  claims  on  both 
>ides  ure  matters  of  book  account:  Gulick  y.  Princeton  etc.  Turn- 
pike Co.,  14  N.  J.  L.  546. 

Defendajit,  by  flHng  an  admission  of  plaintiff's  ease,  in  order  to 
obtain  the  right  to  open  and  close,  is  not  thereby  estopped  from  set- 
ting up  in  defense  the  statute  of  limitations:  Emmons  v.  Hayward, 
11  Cosh.  48.  And  a  defendant  is  not  precluded  from  availing  him- 
nlf  of  the  benefit  of  the  statute  of  limitations  by  a  remark  of  his 
counsel  in  argument,  "that  his  client  would  scorn  to  take  advantage 
of  the  statute"  in  a  certain  event:  Steele  v.  Jennings,  1  McMuU. 
207.  But  if  a  judgment  defendant  has  enjoined  the  enforcement  of 
^e  judgment  by  unfounded  litigation  until  it  has  been  barred  by 
l^tation,  both  he  and  his  sureties  are  estopped  to  take  advantage 
of  the  statute:  Davis  v.  Hoopes,  3d  Miss.  173. 

One  who  procures  an  adjudication  that  an  action  against  him  upon 
A  note  was  prematurely  brought,  on  the  ground  that  the  note  was 
iLot  due  until  after  a  designated  day,  which  had  not  arrived  before 
tKc  filing  of  plaintiff's  petition,  is  estopped  from  setting  up  the 
Btatnte  of  limitations  in  defense  to  a  second  action  on  the  same 
ivote  brought  after  the  dismissal  of  the  first,  and  within  the  statu- 
tory period  from  the  so-claimed  maturity  of  the  note:  Gentry  v. 
Barron,  109  Ga.  17^,  34  S.  E.  349. 

A  person  is  generally  estopped  to  escape  the  consequences  of  his 
own  negligence  by  pleading  the  statute  of  limitations  as  a  defense: 
Tihnadge  v.  Benssalarr  etc.  B.  B.  Co.,  13  Barb.  493.    Hence,  if  a 
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eonntj  negligently  misappropriates  the  eonntj  school  fnnd,  it  can- 
not set  up  limitation  as  a  defense  to  an  action  to  recover  such  fund: 
Board  of  Commissioners  ▼.  State,  106  Ind.  531,  7  N.  £.  254. 

The  receipt  of  an  account  by  a  debtor  without  objection  makes  it 
prima  facie  eyidence  of  the  claim,  but  it  does  not,  without  more^ 
estop  him  from  pleading  the  statute  of  limitations:  Verrier  ▼•  Gul- 
Uon,  07  Pa.  St.  62. 

An  indorser  on  a  note  may  set  up  limitation,  although  he  ha9 
pleaded  payments  since  the  statute  began  to  run,  the  paymenta  noli 
haying  been  made  or  ratified  by  him:  McMuUan  ▼.  Baflerty,  89  N* 
T.  456. 

If  a  debtor,  by  his  conduct,  has  led  his  creditor  to  belieye  that 
a  payment  made  by  him  to  a  stranger  at  the  creditor's  request, 
was  intended  as  a  payment  on  the  debt  which  would  stop  the  run- 
ning of  the  statute  of  limitations,  and  the  creditor  was  thereby  in- 
duced to  act  upon  that  belief,  the  debtor  is  estopped  to  insist  that 
the  payment  was  not  so  intended,  or  to  rely  upon  the  limitation  as 
a  defense  thereto:  Chase  y.  Carney,  60  Ark.  491,  31  S.  W.  43. 

A  person  cannot  be  debarred  by  an  equitable  estoppel  from  ayail* 
ing  himself  in  a  court  of  law  of  the  statute  of  limitations:  Bank 
of  Waterman  ▼•  Waterman^  26  Conn.  324. 


UNITED  STATES  CASUALTY  COMPANY  v.  BAQLEY. 

[120  Mich.  70,  87  N.  W.  1044.] 

NEGIJOENOE— Bight  of  Assignee  to  Becoyer  for.— If  a  ten- 
ant, under  .the  terms  of  a  policy  of  insurance,  on  payment  of  hia 
loss  thereunder  caused  by  the  negligence  of  his  landlord,  assigns 
his  claim  to  the  insurer,  the  negligence  of  the  latter  in  assuming 
the  risk  under  the  policy  is  no  defense  in  an  action  by  him  against 
the  landlord  to  recoyer  for  the  latter 's  negligence,     (p.  425.) 

Action  to  recover  for  the  negligence  of  a  landlord  in  the  con- 
rtruction  of  a  sprinkler  system  on  premises  leased  to  plaintiff's 
assignors,  Burnham  Stoebel  &  Company.  Judgment  for  plain- 
tiff.    Defendants  appealed. 

Wells,  Angell,  Boynton  &  McMillan,  for  the  appellants. 

Brennan,  Donnelly  &  Van  De  Mark  and  A.  Lucking,  for  the 
appellee. 

"  MONTGOMERY,  C.  J.  The  defendants  contaid  that 
there  was  testimony  which  would  justify  a  finding  by  the  jurjf 


Dec  1901.]     TJkitkd  States  Casualty  Co.  v.  Baglkt.    425 

that  plaintiff  was  guilty  of  negligence  in  insuring  the  nsk, 
and  that  it  should  be  held  Ihat^  if  it  was  guilty  of  such  n^li- 
genoe,  there  can  be  no  recoyery  against  the  defendants.  The 
difficulty  we  find  in  assenting  to  this  contention  lies  in  the 
fact  that  there  were  no  relations  whateyer  between  the  plain- 
tiff and  the  defendants  which  imposed  any  duty  upon  the 
plaintiff  to  refrain  from  making  any  contract  to  indemnify 
Bumham,  Stoepel  &  Co.,  which,  in  the  judgments  of  its 
agents,  was  adyantageous.  Negligence  of  which  a  party  has 
has  a  right  to  complain  is  the  omission  of  some  duty  owing  to 
the  complaining  party:  See  1  Thompson  on  Negligence,  sec 
3.  It  cannot  be  doubted  that,  had  Bumham,  Stoepel  ft  Co. 
brought  this  action  against  the  defendants,  their  right  of  re- 
covery would  be  clear.  Nor  would  the  fact  that  they  had 
taken  out  this  insurance  with  the  plaintiff  haye  defeated 
that  recoyery :  Perrott  v.  Shearer,  17  Mich.  48 ;  Peter  y.  Chicago 
etc.  B.  R.  Co.,  121  Mich.  324,  80  Am.  St.  Sep.  500, 80  N.  W.  296. 
This  being  so,  it  can  work  no  injury  Co  the  defendants  that, 
either  before  or  after  the  injury  resulting  from  their  negligence, 
the  plaintiff  has  been  subrogated  to  the  right  of  action  which 
would  otherwise  be  clear  in  Bumham,  Stoepel  ft  Co.  When  the 
insurance  company  accepted  this  risk,  its  own  inspection 
^'  would,  as  between  Burnham,  Stoepel  ft  Co.  and  plaintiff, 
^op  it  from  denying  that  it  had  made  suiBcient  examination, 
and,  if  it  found  the  risk  more  than  ordinarily  dangerous,  we 
know  of  no  rule  of  law  which  would  prohibit  the  company  from 
accepting  the  risk  and  writing  the  policy.  Indeed,  it  may  haye 
increased  its  premium  by  reason  of  the  danger  being  unusual 
because  of  the  situation  of  the  premises.  If,  in  accepting  such 
ft  risk,  it  took  greater  risks  than  it  should,  it  may  haye  been 
guilty  of  a  breach  of  duty  to  its  stockholders,  but  it  neglected 
no  precaution  owing  to  a  stranger:  See,  for  their  bearing  on 
this  question.  Sun  Mut.  Ins.  Co.  y.  Mississippi  Yal.  Transp. 
Co.,  17  Fed.  919,  and  Insurance  Co.  y.  The  C.  D.  Jr.,  1  Woods, 
72,  Fed.  Cas.  No.  7061. 

Defendants'  coxmsel  insist  that  the  fact  that  plaintiff  claims 
by  subrogation  under  Bumham,  Stoepel  ft  Co.  does  not  pre- 
clude defendants  from  insisting  upon  the  defense  of  negligence. 
It  is  to  be  kept  in  mind  that  it  is  only  because  plaintiff  is  sub- 
rogated to  Bumham,  Stoepel  ft  Co.'s  rights,  in  place  of  the 
action  being  brought  by  that  firm,  that  the  defense  is  attempted; 
^d  it  leads  back  to  the  question  whether  the  plaintiff  owed  the 
defendants  any  duty  of  inspection. 
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The  defendants  rely  upon  the  rale  tliaty  where  one  meets  a 
loss  through  his  own  negligence,  he  will  not  he  permitted  to 
invoke  the  doctrine  of  subrogation.  The  answer  to  this  was 
tersely  made  on  the  argument — that  in  this  case  it  is  not  an 
attempt  to  invoke  the  equitable  doctrine  of  subrogation,  but 
that  the  plaintiff  is  already  subrogated  to  the  rights  of  Bum- 
ham,  Stoepel  ft  Co.  What  it  is  now  seeking  to  do  is  to  reeover 
in  that  right  under  what  amounts  to  an  assignment  of  Bumham, 
Stoepel  ft  Go.'s  claim,  and  the  case  presented  is  the  case  of 
Bumham,  Stoepel  ft  Co.,  represented  by  the  plaintiff,  who  might 
have  sued  either  in  its  own  name  or  in  that  of  Bumham, 
Stoepel  ft  Co.,  at  its  election. 

The  defendants  contend  that  this  right  to  maintain  the 
action  should  be  subject  to  an  exception,  which  is  formulated,  by 
defendants'  counsel  as  follows: 

^'*  '^One  whose  own  neglect  or  wrong  has  been  a  cause  contri- 
buting to  the  damage  sustained  by  him  cannot  successfully  in- 
voke the  right  of  subrogation.'' 

But  we  think  no  such  exception  can  have  application  to  this 
case:  1.  Because  the  plaintiff  has  been  guilty  of  no  neglect  or 
wrong  as  against  the  defendants;  and  2.  The  damage  which 
resulted  to  the  plaintiff  from  its  own  inattention  was  whatever 
excess  it  paid  to  Bumham,  Stoepel  &  Co.  over  and  above  the 
value  of  the  right  of  subrogation  contracted  for  in  the  policy, 
if  anything.  The  circuit  judge  correctly  charged  the  jury  that 
the  plaintiff  was  entitled  to  the  same  rights  that  Burnham, 
Stoepel  ft  Co.  would  have  had  had  the  action  been  brought  in 
their  name. 

The  judgment  will  be  aflBrmed. 

The  other  justices  concurred. 


The  Negligent  Destruction  of  property  may  be  recovered  for  against 
the  wron^oer  notwithstanding  the  loss  is  protected  by  insurance: 
Lake  Erie  etc.  B.  E.  Co.  v.  Griffin,  8  Ind.  App.  47,  52  Am.  St.  Bep. 
465,  35  N.  B.  896;  Peter  v.  Chicag^o  etc.  B.  B.  Co.,  121  Mich.  824, 
80  Am.  St.  Bep.  500,  80  N.  W.  295.  An  insurer,  after  paying  a  loss 
incurred  by  the  assured,  is  generally  subrogated  to  all  the  rights 
of  the  latter  against  the  person  whose  tortious  act  caused  the  loss: 
Mobile  Ins.  Go.  v.  Columbia  etc.  R  B.  Co.,  41  8.  £.  408,  44  Am.  St 
Bep.  725,  19  S.  E.  858;  Packham  ▼.  (German  Fire  Ina.  Co.,  91  Md. 
615.  80  Am.  S\  Bep.  461,  46  AtL  1066. 
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BOWEN  T.  LANSING. 

[129  Mich.  117,  88  N.  W.  884.] 

VENDOR  AND  VENDBB— Ckmtract  to  PnrdiAM— Death  of 
Vendor — Zntavast  of  Heir— EzeentloiL— On  the  death  of  a  Tendor, 
hiB  interest  in  land  held  by  his  meadee  under  a  eontraet  to  purehaee 
goes  to  hia  adminiatrator  aa  personalty,  and  eannot  be  sold  under 
axeention  against  hio  heir.    (p.  480.) 

Bowen,  Douglas  ft  Whitmg,  for  fhe  appellant. 

J.  H.  Patt^son,  Clark,  Dnrfee  ft  Allor,  for  the  appellees. 

**^  HOOKEE,  J.    Angus  Keith,   an  incompetent  person, 
bring  possessed  of  certain  land  npon  Grosse  Isle,  contracted  by 
an  ordinary  land  contract,  through  his  legally  appointed  guard- 
ian, the  Union  Trust  Company,  to  convey  it  to  Lulu  D.  Wor- 
mer.    The  purchase  price  was  two  thousand  five  hundred  dol- 
lars, fiye  hundred  dollars  of  which  was  paid  at  the  time  the 
contract  was  made.    Before  full  payment,  but  after  a  part  of  the 
purchase  money  had  been  paid,  and  after  the  vendee  had  been 
put  in  possession  under  the  contract  (according  to  complain- 
ant's claim),  Mr.  Keith  died,  leaving  as  his  sole  heir  his  son, 
A  Douglas  Keith.    The  complainant,  Bowen,  was  appointed 
administrator  of  Keith^s  estate,  which  consisted  of  fifty  dollars 
worth  of  household  property  and  his  interest  in  the  land  con- 
tracted to  Wormer.    Claims  aggregating  four  hundred  dollars 
or  ^*8  five  hundred  dollars  have  been  presented,  and  the  admin- 
istrator has  no  means  with  which  to  pay  them,  aside  from  the 
money  due  or  to  become  due  upon  Wormer^s  contract^  amounting 
^  upward   of  two  thousand  dollars. 

Angus  Keith  died  on  January  24,  1899,  and  on  the  seventh 
^y  of  February,  1899,  defendant  Lansing,  a  judgment  credi- 
^  of  A.  Douglas  Keith,  caused  his  codefendant,  Stewart,  a 
sheriff,  to  levy  a  writ  of  fieri  facias  in  favor  of  Lansing  upon 
^  interest  of  said  A.  Douglas  Keith  in  said  premises,  and  to 
advertiae  the  same  for  sale.  This  was  about  a  month  previous 
to  oomplainant'B  appointment  as  administrator.  After  said 
levy  the  administrator  filed  this  bill  to  remove  the  cloud  from 
the  title  caused  by  defendant's  levy,  alleging  the  foregoing  facts, 
and  that  Wormer  was  ready  to  pay  the  purchase  money  when 
ahe  could  obtain  a  dear  title  to  the  premises,  but  refused  pay- 
ment until  this  doud  should  be  removed.  Subsequently  de- 
fendant TjauHing  purchased  the  premises  at  the  sheriff's  sale. 
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Coimsel  seem  to  agree  that  the  only  question  raised  is 
whether  the  interest  of  Angus  Keith  in  this  land  descended  to 
A.  Douglas  Keith,  so  as  to  be  subject  to  a  levy.  CompXamant 
contends  that  it  is  personal  property,  and  therefore  belongs  to 
the  administrator,  and  that  it  was  not  subject  to  such  levy.  De- 
fendants maintain  that  it  is  an  interest  in  lands|,  which  de* 
Bcended  to  the  heir,  by  operation  of  law,  upon  the  death  of  the 
ancestor,  subject  to  the  rights  of  creditcnrs,  and  that  it  was  soa- 
ceptible  to  a  levy  for  the  debts  of  the  heir,  subject  to  such 
lights  as  creditors  may  have. 

When  we  shall  have  deteimined  the  character  of  the  interest 
remaining  in  a  vendor  of  land  held  by  the  vendee  upon  contract 
of  purchase  merely,  we  shall  have  gone  far  in  ascertaining 
whether  it  is  such  as  will  descend  to  the  heir  as  real  estate^  or 
go  to  the  administrator  as  personalty.  In  the  early  case  of 
Wing  V.  McDowell,  Walk.  Ch.  181,  it  was  said :  *^  ''At  law  a 
contract  for  the  purchase  of  land  gives  the  vendee  no  interest 
in  the  land ;  but  the  rule  is  otherwise  in  equity,  which  oonsidera 
the  vendor,  as  to  the  land,  a  trustee  for  the  purchaser,  and  the 
vendee,  as  to  the  money,  a  trustee  for  the  seller.  In  equity  the 
land  belongs  to  the  vendee,  and  may  be  sold,  devised,  or  encum- 
bered by  him,  and  on  his  death  will  descend  to  his  heirs:  Seton 
V.  Slade,  7  Ves.  265,  274;  Paine  t.  Meller,  6  Ves.  363;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  398,  10  Am.  Dec.  343.  It  must 
be  taken,  however,  subject  to  the  rights  of  the  vendor  under 
the  contract.  And,  McDowell  having  an  equitable  intereat  in 
the  land  under  the  contract,  the  mortgage  from  him  to  Simmons 
was  an  equitable  mortgage  of  that  equitable  interest^ 

This  was  emphasized  by  Fitzhugh  t.  Maxwell,  34  Mich.  138^ 
where  it  was  again  said  that  the  legal  title  remained  in  the 
vendor  as  a  trust,  and  that  his  only  equitable  claim  npon  it 
was  by  way  of  security  for  his  debt  in  the  nature  of  a  vendor's 
lien,  which  could  only  be  made  effective  to  devest  the  vendee's 
equitable  title  by  a  sale  through  proceedings  to  foreclose  the 
vendor's  Ken.  In  Walker  v.  Casgrain,  101  Mich.  608,  60  N. 
W.  292,  it  was  said :  "While  complaiaant  holds  the  legal  title, 
defendant  Casgrain  is  the  owner  in  equity.  The  claim  of  the 
vendor  is  but  an  ordinary  money  debt,  secured  by  the  contract* 
See,  also,  Corey  v.  Smalley,  106  Mich.  260,  68  Am.  St  Eep. 
474,  64  N.  W.  13;  O'Brien  t.  Evans,  107  Mich.  623,  66  N.  W. 

671. 

Many  authorities  are  cited  by  counsel  for  the  complainant  in 
support  of  their  contention  that  a  vendor's  interest  is  not  real 
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estate,  and  does  not  paaa  to  the  heir^  but  is  personalty,  and  goes 
to  the  adminiatrator.  The  rule  ia  so  stated  in  11  American  and 
English  Encyclopedia  of  Law^  second  edition,  843,  where  the 
authorities  are  collected,  representing  the  states  of  Arkansas, 
Indiana,  Massachusetts,  New  York,  Pennsylvania,  Illinois,  and 
Wiconsin.  See,  also,  Wairelle  on  Vendors,  189,  and  authori* 
ties  dted;  Sngden  on  Vendors  and  Purchasers,  marg.  p.  177. 
In  Scott  T.  Davis,  141  Mo.  226,  42  S.  W.  717,  the  court  quotes 
with  approval  from  22  American  and  English  Encyclopedia  of 
Iaw,  1064,  the  following  language,  viz. : 

"®  'The  personal  representative  of  the  vendor  is  generally 
the  proper  party  to  enforce  specific  performance  when  the  pur- 
chase money  is  unpaid,  after  the  death  of  the  vendor,  although, 
if  a  conveyance  has  to  be  made^  the  vendor's  heirs  or  devisees 
may  also  be  necessary  parties'' — citing  Pomeroy  on  Contracts, 
Kc  494;  Fry  on  Specific  Performance  of  Contracts,  3d  ed., 
etc  190;  Perry  v.  Boberts,  23  Mo.  221;  Leeper  v.  Lyon,  68 
Mo.  216 ;  Butler  v.  EockweU,  14  Colo.  125,  23  Pac.  462 ;  Hill 
V.  Proctor,  10  W.  Va.  69 ;  Angell  v.  Steere,  16  B.  I.  200,  14 
AtL  81;  Potter  v.  Ellice,  48  N.  T.  323. 

As  the  foregoing  authorities  indicate  that  the  vendor's  title 
is  only  a  trust  coi;ipled  with  an  interest  by  way  of  security  for  a 
debt^  which  is  personalty,  so  the  following  (cited  by  counsel) 
u^  in  harmony  in  holding  that  the  vendee  is  the  cestui  que 
i^nist  as  to  the  legs!  title,  and  that  his  interest  is  real  property, 
uid  descends  to  his  heirs  (in  equity),  who  are  the  proper  ones 
to  file  a  hill  for  specific  performance :  Champion  v.  Brown,  6 
Johns.  Ch.  400,  10  Am.  Dec.  343;  Pomeroy  on  Contracts,  sec. 
494;  Lavender  v.  Abbott,  30  Ark.  172;  Palmer  v.  Morrison,  104 
N.  T.  132,  10  N.  E.  144;  Bender  v.  Luckenbach,  162  Pa.  St.* 
22, 29  Atl.  296;  Sutter  v.  Ling,  25  Pa.  St.  466 ;  Miller  v.  MiUer, 
25  N.  J.  Eq.  354 ;  Skinner  v.  Newberry,  61  111.  203 ;  Lewis  v. 
Smith,  9  N.  Y.  602,  61  Am.  Dec  706;  Smith  v.  Gage,  41  Barb. 
W;  Potter  v.  Ellice,  48  N.  T.  323;  Denham  v.  Cornell,  67  N. 
Y.  556;  Compo  v.  Jackson  Iron  Co.,  49  Mich.  44,  12  N.  W. 
501;  House  v.  Dexter,  9  Mich.  246;  Baxter  v.  Robinson,  11 
Mich.  522 ;  Gustin  v.  School  District,  94  Mich.  502,  54  N.  W. 
156,  34  Am.  St.  Eep.  361. 

It  is  clear  that,  upon  the  death  of  the  vendor,  the  chose  ii^ 
•ction,  with  the  security  represented  by  the  contract,  became  a 
part  of  the  personal  assets  of  the  estate,  and  the  interest  of  A. 
Douglas  Keith  therein  was  prospective  merely,  and  contingent 
^pon  the  course  of  administration.    If  the  legal  title  descended 
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to  him,  he  held  it  merely  by  a  tenure  analogous  to  that  of  a 
*'dry  trustee,"  for  such  person  as  should  become  entitled  to  it 
by  payment  of  the  contract  price,  or  by  purchase  upon  fore- 
closure of  the  lien;  ***  and  he  had  no  interest  that  could  be 
acquired  by  sale  on  execution :  Battle  t.  Petway,  27  N.  C.  576, 
44  Am.  Dec.  69 ;  Boardman  v.  Willard,  73  Iowa,  20,  34  K  W. 
487 ;  Bobinson  v.  Chapline,  9  Iowa,  91 ;  Hollingsworth  t.  True- 
blood,  69  Ind.  642;  Cox  t.  Amsmann,  76  Ind.  210;  Bostick  ▼. 
Keizer,  4  J.  J.  Marsh.  697,  20  Am.  Dec  237 ;  Williams  y.  Ful- 
lerton,  20  Vt.  346 ;  Townsley  v.  Barber,  27  Vt.  417 ;  Eankin  ▼. 
Barcroft,  114  IlL  441,  3  N.  B.  97;  Campfield  v.  Johnson,  5  N. 
J.  Eq.  246.  We  are  of  the  opinion  that  the  execution  debtor, 
A.  Douglas  Keith,  had  no  interest  in  the  land  subject  to  sale 
on  execution,  and  that  the  purchaser  took  no  title  by  his  pur- 
chase at  such  sale. 

The  decree  of  the  circuit  court  will  be  reversed,  and  com- 
plainant may  take  a  decree  in  accordance  with  the  prayer  of  hi* 
bill,  with  costs  of  both  courts. 

The  other  justices  concurred. 


For  Authorities  Bearing  on  the  Doctrine  of  the  principal  cbm, 
Bee  Davis  ▼.  Williams,  130  Ala.  530,  89  Am.  St.  Bep.  55,  80 
Bouth.  4S8;  Gustin  ▼.  Union  School  Dist.,  94  Mich.  50^  34  Anu 
St  Bep.  361,  54  N.  W.  156;  Smith  ▼.  Phoenix  Ins.  Co.,  91  Cal-  323, 
26  Am.  St.  Rep.  191,  27  Pac.  738;  Lewis  ▼.  Smith,  9  N.  Y.  502,  61 
Am.  Dec.  706;  Champion  v.  Brown^  6  Johns.  Ch.  398,  10  Am.  Dec 
S43.  The  interest  of  a  vendor  who  has  made  a  contract  of  sale  and 
received  part  of  the  purchase  money  is  not  subject  to  execution: 
Burke  ▼.  Johnson,  37  Kan.  337,  1  Am.  St.  Bep.  252,  15  Pac.  204; 
Jones  V.  Howard,  142  Mo.  117,  64  Am.  St.  Bep.  546,  43  S.  W.  635. 
And  it  is  said  in  Skinner  &  Sons  etc.  Co.  ▼.  Houghton,  92  Md.  68, 
84  Am.  St  Bep.  485,  488,  48  AtL  86,  that  after  a  contract  of  m19, 
the  vendor's  interest  is  not  real  estate,  and  in  case  of  his  death 
the  unpaid  purchase  money  is  personal  property  which  goes  to  hU 
personal  representatives. 
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HAMMEL  T.  ilBST  NATIONAL  BANK  OP  HANCOCK 

[129  Mich.  176,  8S  N.  W.  897.] 

CHATTEIa  MOBTOAOE8— Prioxlty.— If  a  purchase  of  ehat- 
tels  and  the  giving  of  a  mortgage  thereon  for  the  purchase  price 
are  concurrent  and  constitute  a  single  transaction,  such  mortgage 
takes  precedence  over  a  prior  chattel  mortgage  covering  the  pur- 
chaser's after-acquired  property,     (p.  432.) 

Dunstan  &  Hanchette^  for  the  appellant. 
Gray,  Haiie  ft  Sice,  for  the  appellee. 

*^*  MOOUE,  J.  The  plaintiff  obtained  a  jndgment  in  the 
court  below.  The  defendant  has  brought  the  case  here  as  a  case 
made. 

In  December^  1896^  one  Eliassen  was  indebted  to  the  defend- 
anty  and  upon  that  day  gave  it  a  chattel  mortgage,  covering  all 
horses^  wagons,  sleighs,  harnesses,  etc.,  belonging  to  him;  also 
all  that  might  thereafter  belong  to  him.  The  mortgage  was 
duly  recorded  on  the  day  given,  with  the  town  clerk  of  the 
proper  township,  and  kept  properly  renewed.  In  Jannary, 
1901,  the  First  National  Bank  of  Hancock  foreclosed  the  mort- 
gage, took  possession  of  all  the  chattels  therein  mentioned,  and 
sold  the  same  at  public  auction.  November  16,  1900,  Mr. 
Eliassen  bought  of  the  plaintiff  three  horses,  and,  at  the  same 
time,  gave  a  chattel  mortgage  upon  them  and  other  personal 
property  for  the  purchase  price  of  said  horses,  which  chattel 
mortgage  *^  was  at  once  duly  filed.  Later  the  defendant  fore- 
closed its  mortgage,  seizing  and  selling  the  three  horses  sold  by 
.Hammel  to  Eliassen.  Hammel  then  sued  the  bank  in  trover 
nnd  recovered  a  judgment. 

The  sole  question  involved  is,  Which  of  these  mortgages  has 
priority?  It  is  claimed  by  defendant  that  the  record  of  the 
chattel  mortgage  is  due  notice  to  all  who  deal  with  the  mort- 
gagor as  regards  future-acquired  property,*  citing  Eddy  v.  Mc- 
Call,  71  Mich.  603,  39  N.  W.  734,  and  that  this  case  is  controU- 
ing  in  its  favor.  We  cannot  assent  to  this  position.  The  sale 
by  Hammel  to  Eliassen,  and  the  giving  of  the  chattel  mortgage, 
were  concurrent.  They  formed  one  transaction.  Eliassen  ob- 
tained no  title  freed  from  a  lien.  The  only  title  he  had  was 
subject  to  the  lien.  It  was  not  intended  to  give  him  any  other 
title,  and  he  did  not  expect  to  receive  any  other.  We  cannot 
express  the  rule  of  law  which  controls  the  case  better  than  to 
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quote  from  the  opinion  of  Justice  Bradley  in  United  States  t. 
New  Orleans  B.  B.  Co.^  12  WalL  362^  which  reads,  in  part^  as 
follows:  '^The  appeUants  contend,  in  the  next  place,  Uiat  the 
decision  npon  the  facts  was  erroneous;  that  the  mortgageB,  being 
prior  in  date  to  the  bond  giTen  for  the  pnrchaae  money  of  these 
locomotives  and  cars^  and  being  expressly  made  to  include  after- 
acquired  property,  attached  to  the  property  as  soon  as  it  was 
pnrchased,  and  displaced  any  jnnior  lien.    This,  we  apprdbend, 
is  an  erroneous  view  of  the  doctrine  by  which  after>aeqiiired 
property  is  made  to  serve  the  uses  of  a  mortgage.    That  doo- 
trine  is  intended  to  subserve  the  purposes  of  justice,  and  not  in- 
justice.   Such  an  application  of  it  as  is  sought  by  the  appel- 
lants would  often  result  in  gross  injustice.    A  mortgage    in- 
tended to  cover  after-acquired  property  can  only  attach  itself 
to  such  property  in  the  condition  in  which  it  comes  into  the 
mortgagor's   hands.    If  that   property  is   already  subject   to 
mortgages  or  other  liens,  the  general  mortgage  does  not  diaplaoe 
them,  though  they  may  be  junior  to  it  in  point  of  time.     It  only 
attaches  to  such  interest  as  the  mortgagor  acquires;  and,  if  he 
purchase  property  and  give  a  mortgage  for  the  purchase  money, 
the  deed  ^diich  he  receives  and  the  mortgage  which  he  gives  are 
regarded  as  one  transaction,   and  no  general  lien  impending 
^'^^  over  him,  whether  in  the  shape  of  a  general  mortgage,  or 
judgment,  or  recognizance,  can  diq)lace  sudi  mortgage  for  pur- 
chase money/' 
Judgment  is  affirmed. 

Montgomery,  C.  J.,  Hooker  and  Long,  JJ.,  concurred. 

Grant,  J.,  did  not  sit 


Chattel  Uortgaget  on  after-acquired  property,  u  affeetine  tlie 
ngttts  of  sobsequent  purchaaera  and  encumbrancera,  are  eonndered 
Mo^vT°K^h^*'^«°*f  to  G"«r  ^-  Sanford,  76  Am.  Deo.  728-733; 
S  PerJi^^^m'.  *®  '^'°-  ^*«-  712-718;  and  the  aubseqnent  ca«« 

Bail  T  T  sW5?-fJ^v"l  **^  erosa-reference  note  thereto;  Nxwt  Nat 
^nk  T.  landenstruth,  7»  Md,  13*,  47  Am.  St.  Bep.  366,  28  Atl  807. 
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JONES  T.  GREEN. 

[129  Mieh.  203,  88  N.  W.  1047.] 

OOBPOBATIOKS—Stock— Validity  of  TraiiBfer.— A  stock- 
holder  in  a  corporation  may  obtain  control  of  a  majority  of  the  stock 
therein  by  purchase,  and  the  validity  of  the  transfer  does  not  depend 
en  the  motiTa  of  the  purchaser  or  his  purpose  in  aequirinff  it.  (p. 
436.) 

OOBPOBATIOKS—Stodk^  Voting  Power.— Corporate  stock 
standing  in  the  name  of  an  administrator  may  be  voted  by  him,  in 
etectuig  directors,  as  against  those  holding  a  beneficiary  interest 
therein,     (p.  436.) 

OOBPOBATIONS— Oontraets    with    Stockholders— Fraud.— A 

contract  between  a  corporation  and  a  stockholder  therein,  entered 
Into  through  directors  to  whom  he  has  assigned  stock  in  order  to 
make  them  eligible  as  directors,  is  in  effect  a  contract  by  the  stock- 
holder with  himself,  and  if  made  for  the  purpose  of  producing  a 
profit  for  him,  is  a  fraud  upon  the  corporation  and  void.     (p.  436.) 

OOBPOBATIONS  —  Contracts  with  Stockholders  —  Setting 
Aside — Betmn  of  Beneflt8.~If  the  directors  of  a  corporation,  with 
the  concurrence  of  a  majority  of  its  stockholders,  agree  that  one 
stockholder  shall  expend  a  certain  sum  of  money  in  the  development 
of  the  corporate  property,  and  in  return  therefor  shail  receive  a 
certain  amount  of  stock,  and  such  contract  is  declared  void  and  the 
transfer  of  stock  is  set  aside,  equity  requires  that  such  stockholder 
shall  be  reimbursed  for  aU  money  expended  by  him  bona  fide  under 
the  contract,  but  his  lien  for  money  thus  expended  by  him  should 
be  limited  to  the  stock  delivered  to  him,  and  he  is  not  entitled  to 
a  lien  on  the  corporate  property  itself  for  such  expenditures,  (p. 
437.) 

H.  D.  Smith  and  Lyle  ft  Eby^  for  the  appellants. 

U.  L.  Howell,  for  the  appellees. 

•^  HOOKER,  J.  At  some  time  earlier  than  June,  1887, 
one  Jesse  G.  Jones  and  a  number  of  other  persons  purchased  a 
nuning  claim  in  Colorado.  Jesse  0.  Jones  died  subsequently, 
leaving  a  widow,  Elizabeth  H.  Jones,  and  four  minor  children. 
On  Jime  20, 1887,  a  patent  for  the  land  issued  from  the  federal 
govemment  to  the  parties  interested,  including  Elizabeth  H. 
Jones  and  '^he  heirs  of  Jesse  G.  Jones."  On  April  3,  1888, 
tbe  grantees  incorporated  the  Boscoe  Gonkling  Gold  Mining 
Company  under  the  laws  of  Colorado,  with  a  capital  stock  of 
ten  tiioosand  shares,  of  the  par  value  of  ten  dollars  per  share, 
defendant  Eli  Green  being  employed  to  take  the  necessary  steps 
to  organize  the  company.  Six  thousand  shares  were  distri- 
cted among  the  shareholders  in  consideration  of  a  deed  of  the 
^'^f  which  the  diareholders  joined  in  making.  Elizabeth  H. 
Jones  attempted  to  convey  the  interest  of  the  ^^  estate  of 
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Jesse  G.  Jones  as  his  administratrix,  and  shares  of  stock  were 
allotted  to  her,  as  such  administratrfx,  in  payment  for  the  deed. 
Four  thousand  shares  of  stock  were  withheld  from  sale  as  a 
working  capital  for  the  new  company,  and  apparently  there  were 
no  other  means  provided  for  the  development  of  the  prospective 
mine.  A  contract  was  made  between  the  corporation  and  Eli 
Green,  wherein  he  imdertook  to  sell  five  hundred  shares  of  stock 
at  par  within  a  prescribed  period,  for  which  service  he  was  to 
receive  two  thousand  shares  of  the  stock.  Thus  the  company 
provided  for  the  sale  of  two  thousand  five  hundred  shares  for 
five  thousand  dollars,  or  two  dollars  per  share. 

The  affairs  of  the  corporation  did  not  prosper,  and  it  ran 
along  until  1891,  when  a  diflference  of  opinion  as  to  the  policy 
to  be  pursued  seems  to  have  arisen.  As  stated,  Eli  Green,  who 
was  an  uncle  to  Elizabeth  H.  Jones,  had  been  employed  to  or- 
ganize the  company  and  negotiate  stock,  and  perhaps  to  render 
some  service  at  the  mine;  and  Mrs.  Jones,  who,  in  her  own 
right,  and  as  administratrix,  had  possession  of  a  large  quantity 
of  the  stock,  was  desirous  that  the  company  should  enter  into  a 
contract  with  said  Eli  Green  to  develop  the  mine.  Negotia- 
tions followed  between  Green  and  the  board  of  directors,  but 
they  could  not  agree  upon  terms,  and  some  of  the  members  of 
the  board  had  negotiations  with  others.  The  matter  culminated 
in  a  strife  for  the  control  of  the  company's  board  of  directors 
in  1891,  when,  by  a  majority  of  votes  as  cast,  Mrs.  Jones  was 
elected  president,  and  directors  friendly  to  her  policy  were 
chosen,  and  immediately  thereafter,  a  board  meeting  was  held, 
and  a  written  contract  was  made  with  Eli  Green,  by  which  it 
was  agreed,  in  substance,  that  he  should  expend  money  in  devel- 
oping the  mine  to  the  amount  of  four  thousand  dollars,  and  that 
in  return  therefor  two  thouand  four  hundred  shares  of  the  stock 
should  be  delivered  to  him  from  the  treasury  or  working  stock, 
the  same  being  deposited  with  a  local  banker  in  Cass  county  for 
that  purpose.  Subsequently,  upon  an  alleged  showing  that  the 
expenditure  had  been  made,  the  board  caused  the  shares  to  be 
delivered  to  Eli  Green. 

**^  The  bill  in  the  cause  is  filed  by  two  of  the  children  of 
Jesse  G.  and  Elizabeth  H.  Jones.  Eli  Green  and  his  wife, 
Esther,  the  other  two  heirs  of  Jesse  G.  Jones,  the  Boscoe  Conk- 
ling  Gold  Mining  Company,  and  one  George  Gard  (who  was 
elected  secretary  of  the  company  in  1891)  were  made  parties 
defendant.  The  bill  is  filed  to  set  aside  the  transfer  of  stock 
to  Eli  Green,  and  from  him  to  his  wife,  Esther,  as  fraudulent, 
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and  for  a  determination  of  complainants'  rights  in  the  stock, 
and  for  other  relief.  Elizabeth  H.  Jones  and  Eli  and  Esther 
Green  join  in  an  answer^  denying  generally  the  claims  of  the 
bilL  An  answer  purporting  to  be  filed  by  the  company  through 
its  alleged  secretary  and  treasurer  was  filed.  These  alleged 
officers  were  stockholders  who  were  in  sympathy  with,  and  claim 
to  hare  been  elected  by,  the  opposition  to  Mrs.  Jones,  at  the 
annual  meeting  in  1891,  and  they  are  apparently  in  sympathy 
with  the  complainants,  as  their  answer  indicates. 

Upon  the  hearing  it  was  made  to  appear  that  Eli  Oreen  and 
Elizabeth  H.  Jones  colluded  to  secure  control  of  the  board,  in 
order  that  they  might  carry  out  the  proposed  policy  of  making 
the  contract  mentioned.  To  accomplish  this,  she,  at  the  sugges- 
tion of  Green  pushed  a  claim  in  behalf  of  her  husband's  estate 
against  one  Finney  Jones,  and  finally  secured  a  block  of  stock 
held  by  hiin  in  settlement  of  it,  which  gave  her  the  necessary 
majority.  Under  the  advice  of  Eli  Green  she  was  careful  to 
conceal  her  motive,  lest  those  opposed  to  her  should  prevent  her 
from  acquiring  the  stock.  He  was  at  the  time  the  president  of 
the  concern,  and  would  not  sign  the  new  certificate,  which  Eliza- 
l>eth,  as  vice-president,  then  signed,  at  Eli  Green's  suggestion. 
The  letters  written  by  Green  to  her,  of  which  there  are  many, 
show  plainly  the  conpert  of  action  between  him  and  her  to  make 
the  proposed  contract.  To  obtain  the  necessary  stockholders 
for  officers  and  directors,  Green  assigned  stock  in  nominal 
amounts  and  the  program  was  fully  carried  out.  The  learned 
drcuit  judge  found  this  transfer  of  stock  fraudulent,  and  made 
a  decree  setting  aside  the  transfer  to  Green,  but  giving  him  a  lien 
on  all  *^  of  the  property  of  the  company  for  the  sum  of  four 
thousand  dollars,  with  interest  at  five  per  cent  from  July  1, 
1899,  which  amount  was  found  to  be  due  to  Green.  The  com- 
plainants. Green,  and  the  mining  company  have  appealed. 

The  record  shows  that  the  directors  who  made  the  contract 
were  elected  by  a  majority  of  the  stock.  It  was  competent  for 
Mrs.  Jones  to  obtain  control  of  a  majority  of  the  stock  by  pur- 
chase, and  the  validity  of  the  transfer  does  not  depend  on  her 
motive  or  purpose,  and,  having  obtained  it,  she  was  entitled  to 
^ote  it.  The  stock  that  complainants  daim  was  in  her  name, 
and,  as  between  herself  and  other  stockholders,  she  had  the 
^ight  to  vote  it.  Complainants,  who  were  not  stockholders,  had 
no  power  in  the  premises.  The  election  of  the  directors  was 
valid. 
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It  appears  that  the  holders  of  a  majoiitr  of  the  stod^  ap- 
proTed  the  proposed  contract  with  Eli  Green,  as  the  minoiitj 
btockholders  well  knew.    The  directors  were  elected    with  the 
understanding  on  the  part  of  all  that  they  would  carry  out  the 
wishes  of  the  majority.    The  court  found  that  a  fraud  was  at- 
tempted upon  the  part  of  Green,  and  he  may  have  taken  the  view 
that  a  contract  made  through  directors  who  held  Green's  stock 
was  a  contract  made  hy  Green  with  himself,  and,  if  designed  to 
produce  a  profit,  was  a  fraud  upon  the  company ;  and  we  think 
this  is  the  rule.    He  was  to  receive  twcntv-four  thousand  dol- 
lars  worth  of  stock  on  a  basis  of  the  par  value  for  four  thousand 
dollars  in  money.    We  do  not  feel  confident  that  this  stock  was 
worth  four  thousand  dollars,  but  it  is  not  important  here.     All 
of  the  stockholders  wanted  the  mine  developed.    The  minority 
attempted  to  elect  a  board,  and  an  attempt  was  made  to  make  a 
contract  with  another;  but  this  was  unauthori2ed,  and  not  bind- 
ing upon  the  company.    The  only   lawful  board   assumed  to 
make  a  contract  for  the  company.     This  was  with  full  concur- 
rence of  the  holders  of  a  majority  of  the  stock.    If,  under  that 
contract.  Green  in  good  faith  expended  four  thousand  dollars 
for  the  benefit  of  the  company,  in  accordance  with  the  contract^ 
in  the  development  of  the  mine,  there  would  seem  to  be  *^^  no 
reason  why  equity  does  not  require  that  he  be  reimbursed.     It 
is  impossible  to  determine  satisfactorily  whether  this  amount 
was  so  expended.    He  testified  that  it  was^  and  there  is  no  tan- 
gible and  convincing  proof  to  the  contrary.     We  might  perhaps 
infer  that  the  money  could  have  been  spent  more  judiciously, 
but  that  is  not  clear.    The  trial  judge,  who  saw  the  witnesses, 
seems  to  have  believed  that  such  expenditure  was  made,  and  we 
do  not  feel  justified  in  holding  otherwise. 

It  is  contended  that  the  court  erred  in  making  the  sum  found 
due  Green  a  lien  upon  the  mine,  and  providing  for  a  sale  of 
the  si^me  in  case  his  claim  should  not  be  paid.  We  are  of  the 
opinion  that  the  defendant  Green  should  be  limited  in  his  Uen  to 
the  two  thousand  four  himdred  shares.  They  have  already  been 
delivered  to  him.  A  majority  of  the  stockholders,  who  have  been 
willing  to  contract  on  the  basis  of  two  thousand  four  hundred 
shares,  are  willing  that  he  should  have  them,  and,  as  against 
them,  he  is  not  equitably  entitled  to  more;  while,  as  to  the 
minority,  he  has  been  limited  to  a  recovery  of  the  amount  ex- 
pended, which  they  assert  to  be  less  than  the  value  of  two  thou- 
pand  four  hundred  shares.  We  see  no  reason  for  his  being  en- 
titled to  more  than  his  contract  price,  even  if  the  two  thousand 
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fonr  hundred  shares  are  worth  less,  and  eyen  against  those  who 
question  the  validity  of  his  contract. 

The  stock  which  Mrs.  Jones  reeeiVed  for  and  on  behalf  of 
her  husband's  estate,  whether  received  in  payment  for  his  in- 
terest in  the  land  or  from  Finney  Jones  in  satisfaction  of  the 
debt  due  the  estate,  should  be  treated  as  property  held  in  trust 
for  herself  and  the  heirs.  The  record  shows  that  the  estate  has 
been  settled,  and  that  she  has  been  discharged  as  administratrix, 
so  that  it  may  be  assumed  that  creditors  have  no  interest  in  this 
stock.  As  all  the  parties  are  before  the  court,  the  only  minor 
being  represented  by  guardian  ad  litem,  this  court  may  properly 
adjust  the  rights  of  all  in  this  decree  by  requiring  that  Eliza- 
beth H.  Jones  convey  to  each  his  proper  share  of  the  stock 

A  decree  may  be  taken  adjudging  that  the  stock  issued  ^^  in 
pursuance  of  the  contract  be  surrendered  for  cancellation  upon 
payment  by  the  company,  or  upon  its  behalf,  of  the  sum  of  four 
thousand  dollars,  with  interest  thereon  at  five  per  cent  from 
July  1,  1899,  to  the  said  Eli  Green,  within  the  period  of  six 
months  after  settlement  and  notice  of  the  decree  herein  pro- 
vided for^  otherwise  the  same  to  be  and  remain  the  property  of 
said  Eli  Green;  that  the  stock  issued  to  said  Elizabeth  H.  Jones, 
as  administratrix,  is  held  by  her  in  trust  for  herself  and  the 
four  children  of  herself  and  Jesse  G.  Jones,  and  that  she  as- 
sign by  apt  and  proper  writing  to  each  his  or  her  proportionate 
^hare,  the  same  to  be  settled  at  the  time  of  settling  the  decree 
in  this  cause,  or  by  a  reference,  if  the  same  shall  then  be  found 
iiecessary,  imless  ihe  parties  can  agree  thereto.  The  complain- 
ants will  recover  costs  of  both  courts  against  Eli  Green^  Esther 
Green,  and  Elizabeth  H.  Jones. 

Montgomery,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 

Long,  J.,  took  no  part  in  the  decisioiL 


/ 


Corporations.^The  dzecutors  of  an  estate  have  tbe  right  to  vot» 
tbe  corporate  stoek  of  their  aneestor:  Schmidt  ▼.  Mitehell,  101  Ky. 
570,  72  Am.  St.  Bep.  427,  41  8.  W.  029.  And  an  assignee  of  stock, 
^ho  appears  as  stockholder  on  the  corporate  books,  is  qualified  to 
vote  the  stock  and  hold  the  ofS^f*e  of  director,  although  the  transfer  was 
iBade  for  the  sole  purpose  of  so  qualifying  him:  In  re  Argus  Print- 
u^  Co.,  1  N.  Dak.  435,  S6  Am.  St.  Bep.  639,  48  N.  W.  347.  That 
one  stockholder  may  own  a  majority  of  the  stock  in  the  corpora- 
tien,  see  Durlacher  v.  Frazer,  8  Wyo.  68,  80  Am.  St.  Rep.  918,  55 
^e.  806;  In  re  Argns  Printing  Co.,  1  N.  Dak.  435,  26  Am.  St.  Bep. 
639,  48  N.  W.  347.  But  it  is  illegal  and  fraudulent  for  a  majority 
stockholder  to  purchase  the  property  of  the  corporation  at  a  sale 
Authorized  by  himself:  Chicago  Hansom  Cab  Co.  ▼.  Yerkes,  141  IlL 
820,  33  Am.  St.  Bep.  315,  30  N.  £.  667. 
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KOONS  T.  VAUCONSANT. 

[12&  Mich.  260,  88  N.  W.  630.] 

UBOTATION  OF  ACTIONS— Joint  Debton— Senewal  Kot«. 
Th9  giying  of  a  renewal  note  bj  a  joint  maker  does  not  keep  tha 
debt  aMve  as  to  comaker,    (p.  439.) 

UMITATION  OF  ACTIONS— Joint  Debtors— Benewal  Kote^ 
Fraud. — The  giTing  of  a  renewal  note  bj  a  joint  maker  and  his  sign- 
ing of  the  comaker's  name  thereto  without  authoritji  thereby  mis- 
leading the  pajor  does  not  work  an  estoppel  against  such  comaker 
not  signing,  nor  keep  the  debt  alive  as  to  him.     (p.  439.) 

XJMITATION  OF  ACTIONS— New  Promise.— Moral  Oblige, 
tion  to  pay  a  debt  barred  by  limitation  is  a  sufficient  cousideratioa 
for  a  new  promise  to  pay  it.    (p.  439.) 

MOBTOAOES  —  Consideration  —  Compoimding  Felony.—  A 
mortgage  executed  to  prevent  a  prosecution  for  a  felony  is  void  for 
illegality  of  consideration,  although  there  is  in  fact  no  felony  to  be 
compounded,     (p.  440.) 

Spaulding,  Norton  &  Dooling,  for  the  appellant. 

H.  E.  Walridge  and  E.  H.  Lyon,  for  the  appellee. 

««*  HOOKER,  C.  J.  The  complainants  pray  a  decree  Sifl- 
charging  a  mortgage  given  by  them  under  alleged  duress.  Their 
claim  is  that  on  January  2,  1900,  defendant's  son  and  his  law- 
yer called  at  the  home  of  the  complainants,  and  presented  a 
note,  which  purported  to  bear  the  signature  of  their  son,  E.  S. 
Koons,  and  his  father,  Solomon  D.  Koons,  one  of  the  complain* 
ants,  which  note  bore  date  November  27, 1896.  Solomon  stated 
to  them  that  they  had  made  such  a  note  in  1892,  but  that  he 
had  not  made  a  second  note;  that  his  signature  was  not  upon 
the  note  presented,  nor  had  he  ever  authorized  anyone  to  sign 
his  name  to  it.  It  is  claimed  that  the  lawyer  said  that  their 
son,  E.  S.  Koons,  must  have  signed  it,  and  that,  unless  com- 
plainants gave  a  mortgage  upon  their  farm  to  secure  defendant, 
their  son  would  be  arrested.  Complainants  requested  a  little 
time  to  investigate,  but  this  was  denied,  and  the  mortgage  was 
made.  A  day  or  two  later  this  bill  was  filed.  The  defendant's 
counsel  question  the  accuracy  of  this  statement,  but  do  not  deny 
that  the  first  note  was  given,  being  dated  in  1892,  in  payment 
for  an  interest  in  a  stock  of  goods  bought  by  the  younger  Koonb 
from  one  Sullivan,  who  was  payee  in  that  note.  It  is  not  dis- 
puted that  an  interview  was  had  and  the  mortgage  made  at  the 
time  and  place  alleged,  but  it  is  denied  that  it  was  obtained  by 
threats  of  arrest  or  duress  of  any  character. 
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We  are  conyinoed  that  the  one  thousand  dollar  note  originally 
giyen  waa  never  renewed  bj  the  complainant  S.  D.  Koonsy  and 
that  action  upon  it  was  barred  by  the  statute  of  limitations  bo- 
fore  the  mortgage  in  controversy  was  given.    The  note  defend* 
anfs  exhibit  ^A^  was  the  last  of  several  consecntive  renewals 
of  that  note^  but  complainant's  name  was  written  upon  it  by 
his  son,  without  his  authority.    While  this  took  the  debt  out  of 
the  statute  as  to  the  son,  it  could  not  have  that  effect  upon  the 
complainant,  because  he  was  not  a  party  to  the  fraud  upon  the 
payee.    He  has  done  nothing  that  should  estop  him  from  plead* 
ing  the  statute,  although  his  principal  may  have  done  so:  Pro- 
bate Judge  v.  Stevenson,  55  Mich.  320,  21  N.  W.  348 ;  Bogers 
V.  Anderson,  «»  40  Mich.  290;  Sweet  v.  Ellis,  109  Mich.  460, 
67  N.  W.  536 ;  Home  life  Ins.  Co.  v.  Elwell,  111  Mich.  689,  70 
K.  W.  334;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  309,  and 
note  2;  (as  to  fraud  of  agent)  p.  249,  and  note  4;  Stevenson 
V.  Bobrnson,  39  Mich.  160.    Undoubtedly,  a  new  promise  made 
by  the  complainant  would  be  vaUd,  so  far  as  consideration  is 
concerned,  because  of  his  moral  obligation,  notwithstanding  the 
lapse  of  more  than  six  years.    But  he  was  under  no  legal  ob- 
ligation to  renew  his  note,  and  certainly  he  was  imder  no  legal 
duty  to  secure  it.    The  moral  obligation  did  not  enter  into  the 
contract.    He  refused  to  recognize  that,  and  denied  his  liabil* 
ity;  and  the  proof  is  convincing  that  he  and  his  wife  were 
moved  to  execute  the  mortgage  reluctantly,  and  through  the 
tear  of  danger  to  their  son,  and  hope  to  prevent  his  prosecu- 
tion for  the  criminal  offense  of  forgery.    The  defendant's  agent 
and  attorney  called  upon  complainants  for  the  purpose  of  get- 
ting security.    During  that  interview — ^it  matters  not  how — ^the 
subject  of  the  forgery  was  introduced,  and  the  complainants' 
fears  became  aroused.    Defendant's  witnesses  say  they  were  not 
xesponsible  for  that,  for  they  made  no  threats  of  arrest  nor 
promises  of  immunity,  and  that  S.  D.  Koons  himself  suggested 
'that  the  note  was  a  forgery,  and  that  the  person  who  perpe- 
trated it  ought  to  be  prosecuted.    Counsel  say  that  they  did  not 
^ggest  that  this  was  a  forgery,  for  they  entertained  a  different 
theory  about  the  note.    If  this  be  conceded,  the  fact  remains 
that  they  availed  themselves  of  the  persuasive  influence  of  the 
fear  of  prosecution  of  the  son  felt  by  his  parents.    They  re- 
f^iaed  to  give  an  opportunity  for  the  complainants  to  investi- 
gate and  ascertain  the  truth  about  the  matter,  and  we  do  not 
doubt  that  it  was  intended  that  they  should  understand  that  the 
giving  of  security  would  prevent  prosecution,  and  that  it  was 
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the  only  way  that  it  could  be  preyented.  The  arrangement, 
then,  was  to  all  intents  and  purposes  an  agreement  to  compound 
an  alleged  felony.  It  may  be  said  that  they  thought  there  was 
no  forgery,  and  perhaps  there  was  none,  and  that,  therefore,  no 
felony  was  ^^^  really  compounded;  but  one  cannot  obtain  a 
promise  upon  a  threat  to  accuse  of  a  felony,  and  afterward  avoid 
the  consequences  and  make  the  consideration  legal  by  showing 
that  there  was  no  felony  committed  as  a  matter  of  fact.  If  the 
minds  of  these  parties  met  upon  the  consideration,  it  was  that 
there  should  be  no  prosecution  for  a  crime  which  bothnrnder- 
ctood  defendant's  representatives  to  assert.  There  is  some  oon> 
fusion  on  the  subject  of  duress,  and  it  may  be  due  in  part  to 
the  imnecessary  attempt  to  invalidate  such  contracts  as  this  upon 
the  ground  of  duress.  It  is  evident  that  there  are  few  hus- 
bands, wives,  parents,  or  childr^i  who  would  not  make  a  heavy 
sacrifice  to  avert  punishment  to  their  immediate  relatives,  and 
this  is  so  natural  that  few  blame  them.  Yet  the  law  punishes 
those  who  compound  a  felony.  As  a  consideration  for  an  un- 
dertaking, a  promise  not  to  prosecute  a  felony  is  illegal  and 
void.  No  other  consideration  appears  here.  The  moral  obliga- 
tion would,  perhaps,  support  a  promise,  if  it  entered  into  the 
transaction.  There  is  not  only  no  evidence  that  it  did,  but  the 
clearest  evidence  that  it  did  not.  It  is  right  that  men  should 
pay  their  debts,  and  not  culpable  for  creditors  to  collect  by 
legitimate  means  and  methods;  but  making  merchandise  of  the 
criminal  law  is  not  a  lawful  method. 

We  concur  with  the  learned  circuit  judge  in  his  disposal  of 
the  case. 

The  decree  is  afiSrmed,  with  costs. 

Moore,  Grant,  and  Montgomery,  JJ.,  concurred. 
Long,  J.,  did  not  sit. 


One  Joint  Debtor  cannot,  after  the  bar  of  tlie  statute  of  limita* 
tions  has  attached  to  the  joint  debt,  by  part  payment  or  acknowl- 
edgment, remove  the  bar  as  to  the  others:  See  the  monog;raphie  note 
to  Maddox  ▼.  Duncan,  65  Am.  St.  Bep.  686-687.  For  contrary  an- 
thority,  see  the  note  to  Beitz  v.  Fuller,  10  Am.  Dec.  695-607. 

The  Consideration  for  a  Promise  to  pay  a  debt  barred  by  the  stat- 
ute of  limitations  is  discussed  in  the  monographic  note  to  Fergusov 
V.  Harris,  39  Am.  St.  Bep.  739,  740. 

A  Contract  is  Wholly  Void  if  any  part  of  the  consideration  is  the 
suppreasing  of  a  criminal  prosecution:  Bee  the  monographic  note  ta 
Town  of  Hinesburgh  v.  Sumner,  31  Am.  Dec.  600-604;  Mack  ▼.  Cam- 
peau,  69  Vt.  558,  60  Am.  St.  Bep.  948,  38  AtL  149. 
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McCATJGHNA  t.  OWOSSO  AND  COBUKNA  ELECTEIO 

COMPANY. 

[129  Mich.  407,  89  N.  W.  78.] 

KEOXIOEKOB'— Dangonms  Premlaea— TragpiBwri.— Ab  elee* 
triet  ligiit  company  maintaining  iU  overhead  and  gay  wiree  0T«r 
the  priTate  premiees  of  a  railway  company  veed  not  protect  tree- 
penerB  thereon,  nor  is  it  liable  for  injury  to  them  caused  by  their 
coming  in  eontact  with  a  lire  guy  wire.    (p.  444.) 

Watson  ft  Chapman  and  S.  S.  Miner,  for  the  appellant 
Lyon  &  Hadsall,  for  the  appellee. 

-^  MONTGOMEBY,  J.    This  is  an  action  for  negligently 
causing  the  death  of  the  intestate.    The  declaration  avers  that 
the  defendant  maintained  a  large  numher  of  electric  wires  in 
the  city  of  Owosso,  one  of  which  was  located  near  the  south 
hank  of  the  Shiawassee  river  and  north  of  the  Ann  Arbor  Bail* 
road,  near  a  brick  bnilding  known  as  the  '^Old  Electric  Power- 
house,^' and  was  fastened  to  a  pole  thirty  feet  high;  that,  in 
order  to  hold  said  pole  in  position,  said  defendant  had  placed 
a  gay  wire  connected  with  said  pole  at  the  top,  and  running 
Bonthwesterly,  fastened  at  the  top  of  a  post  five  or  six  feet  high, 
and  that  the  company  had  carelessly  and  negligently  placed  said 
guy  wire  in  such  a  position  that  it  came  and  was  in  contact  with 
the  electric  wire,  and  thus  became  a  live  wire;  that  said  guy 
^nre  was  located  on  the  west  side  of  a  wagon  road  or  track, 
^hich  was  frequently  traveled  both  by  foot-passengers  and  by 
teams;  Uiat  a  person  traveling  along  the  track  was  liable  to 
come  in  contact  with  the  wire,  or  liable  to  put  his  hand  against 
it,  and  that  it  became  the  duty  of  the  defendant,  knowing  that 
said  trad:  and  grounds  were  so  used  as  aforesaid,  not  to  locate 
a  gay  wire,  charged  with  electricity  sufficient  to  produce  death, 
in  and  near  said  track  and  grounds,  so  that  foot- passengers,  or 
ftny  other  travelers,  would  be  in  danger  of  coming  in  contact 
therewith,  or  in  any  manner  getting  against  the  same.    The 
cledaration  further  avers  that  the  decedent  was  passing  along 
the  street,  highway,  and  track  in  a  prudent  and  careful  manner, 
Hud,  without  negligence  on  his  part,  came  in  contact  with  said 
guy  wire,  so  charged  *^  with  electricity,  and  was  intantly 
IriDed.    On  the  trial  the  circuit  judge  directed  a  verdict  for  the 

defendant,  and  the  case  is  before  us  for  reriew  on  error. 


AifEUCAs  Sun  Befobis,  Yoi..  96. 


[HicL 


«io  The  annexed  plat  shows  the  scene  of  the  scddcnL  !B 
will  be  noted  that  the  premises  shovn  upon  this  plat  are  tbs 
yards  of  the  railroad  company,  and  devoted  to  nses  closely  allied 
to  the  railroad  business.  At  the  east  end  of  the  building  marked 
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"Ann  Arbor  Depot^'  there  wag  a  sign  erected  reading;  in  sub- 
fltano^  '^Dangerons  I    The  public  is  hereby  warned  not  to  trea- 
pus  npon  these  grounds^  as  this  is  not  pnblic  property.^'    The 
plaintiff  introduced  testimony  tending  to  show  that  the  place 
marked  ^Traveled  Way^  on  the  plat  had  been  traveled  by  teama, 
and  sometimes  by  pedestrians,  having  business  with  the  pro- 
prietors of  the  coalsheds,  woodsheds,  stockyards^  and,  to  the  east 
of  the  two  extended  sidetracks,  with  the  so-called  '^ Asphalt 
Works.''    Plaintiff  also  sought  to  show  that  there  was  a  traveled 
way  extending  north  past  the  old  power-house,  and  that  people 
Bometunes  drove  around  the  power-house,  and  forded  Shiawassee 
river  at  a  point  east  of  the  power-house.    The  testimony,  how- 
ever, shows  that  it  was  customary,  when  attempting  to  ford  the 
river — ^and  this  would  appear  to  have  been  but  on  rare  occa- 
sions, in  the  summer  season — ^to  go  east  between  the  two  ex- 
teaded  sidetracks,  turn  to  the  left,  and  cross  the  river,  the 
traveled  way  being  south  of  the  old  power-house.    There  was 
testimony  that  teams  had  driven  past  the  old  power-house,  and 
toned  around  and  come  back.    But  there  was  nothing  in  the 
record  to  disclose  that  this  was  a  public  way.    The  most  that 
ean  be  said  of  the  testimony  is  that  people  doing  business  at 
the  old  power-house  might  have  used  these  premises.    There 
was  nothing  to  indicate  an  invitation  to  the  public  to  enter  upon 
them.    The  place  where  the  injury  occurred  is  north  of  the 
most  northerly  of  the  sidetracks,  and  the  post  supporting  the 
guy  wire  is  indicated  as  five  feet  and  three  inches  high,  two 
telephone  poles  lying  near  by.    The  evidence  indicates  that  the 
deceased  and  a  companion,  having  with  them  two  bottles  of 
l^eer,  for  some  reason  sought  this  secluded  spot  on  the  evening 
^  question;  and  the  manner  in  which  the  injury  was  received 
i*  not  explained,  except  upon  the  theory  that  the  deceased 
Kached  *^*  up  and  took  hold  of  this  wire,  and  pulled  it  down, 
receiving  the  shock  which  caused  his  death.    There  is  no  evi- 
dence showing  actual  knowledge  on  the  part  of  the  officers  of  the 
company  of  the  fact  that  this  wire  was  a  live  wire.    The  most 
that  is  shown  is  negligence  in  failing  to  discover  the  condition. 
In  our  judgment,  the  conclusion  of  the  circuit  judge  was 
u&ply  justified  by  the  consideration  that  these  premises  were 
not  intended  as  a  resort,  and  that  the  defendant  owed  no  duty 
to  the  decedent  of  guarding  the  premises.    The  case  would  fail 
irom  the  fact  that  this  is  not  a  public  way,  and  the  evidence 
wholly  fails  to  show  it.    The  theory  of  the  plaintiff  that  the  de- 
cedent was  following  this  way  for  the  purpose  of  visiting  the 
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asphalt  works  to  the  east  would  show  that  his  presence  at  the 
point  where  the  injury  was  received  was  wholly  unnecessary.  We 
ihint  the  case  is  ruled  by  Hargreaves  y.  Deacon,  25  Midbu  1, 
and  it  becomes  unnecessary  to  inquire  whether  the  evidence  is 
sufficient  to  show  due  care  on  the  part  of  the  decedent*  We 
place  our  decision  upon  the  ground  that  no  duty  was  owing  to 
the  decedent  to  keep  these  premises  in  a  condition  suitable  for 
his  occupancy :  See,  also,  Bledsoe  y.  Grand  Trunk  By.  Co.,  126 
Mich.  312,  85  N.  W.  738. 
The  judgment  of  the  circuit  court  is  affirmed. 

Hooker,  C.  J.,  Moore  and  Granl^  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


The  Owner  of  Private  Oraunde  is  under  no  obligation,  in  the  ab- 
sence of  willful  or  wanton  negligence,  to  keep  them  in  a  safe 
condition  for  the  benefit  of  trespassers:  Uthermohlen  v.  Bogg's  Sua 
Co.,  50  W.  Va.  457,  40  6.  E.  410,  88  Am.  8t.  Bep.  884,  and  cases  cited 
ill  the  cross-reference  note  thereto;  Byan  v.  Towar,  128  Mieh.  463, 
92  Am.  St.  Bep.  481,  87  N.  W.  644. 

It  is  the  Duty  of  EUctric  Companies  to  use  the  highest  degrea 

of  care  practicable  to  avoid  injury  to  everyone  who  may  law*fal]y 
come  in  proximity  to  its  wires:  Fitzgerald  v.  Edison  Electric  etc 
Co.,  200  Pa.  St.  540,  50  Atl.  161,  86  Am.  St.  Bop.  732,  and  eases 
cited  in  the  cross-reference  note  thereto. 


HOLMES  V.  HOLMES. 

[129  Mich.  412,  89  N.  W.  47.] 

MOBTGAGES— Beformation.— If  the  consideration  for  a  mort- 
gage is  much  more  than  adequate,  and  the  mortgagee  is  not  shown 
to  have  understood  that  anything  else  was  intended,  except  by  silent 
acquiescence  in  the  things  done,  the  mortgage  will  not  be  reformed 
BO  as  to  make  it  more  unfavorable  to  the  mortgagee  than  it  is  by  its 
terms-     (p.  446.) 

MOBTGAGES— Parol  Eyidence  to  Vary.— The  plain  terms  of 
a  mortgage,  valid  on  its  face,  cannot  be  varied  by  proof  of  a  parol 
agreement  of  a  different  tenor  entered  into  by  the  parties  at  the 
time  of  the  execution  of  the  mortgage,     (p.  446.) 

MOBTG AGES— Gift  of  Interest.— The  acceptance  by  the  mort- 
gagee each  year  of  a  less  amount  than  the  interest  due  on  the  mort- 
gage and  giving  a  receipt  therefor  stating  that  it  was  for  interest 
in  full  for  that  year,  shows  an  intention  to  give  the  remainder  of 
the  interest  then  due  to  the  mortgagor,  and  constitutes  a  valid  gift 
thereof,     (p.  447.) 
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mroXTE  DnXUElfOE— Evldeiie^  of.— Undue  influenee  exer* 
died  upon  a  person  in  proenring  an  aesignment  of  property  rigbti 
eanaot  be  inferred  aolely  from  the  advanced  age  of  the  aeeignor^ 
(p.  4i7.) 

OOTENAHOT— Gift  ef  Snenmbrance.— A  gift  may  be  mad9 
to  one  eotenant  of  an  encumbrance  upon  the  common  property  which 
win  inure  to  his  benefit  alona     (p.  448.) 

OOTBN AHCnr— Oift  of  Mortgago  on  CkMomon  Property.— The 
fact  that  a  mortgage  makes  a  gift  by  assignment  of  the  mortgage 
to  one  who  is  a  eotenant  with  the  mortgagors  does  not  ayoid  the 
gift  or  prevent  its  enforcement  by  the  assignee  against  his  eotenants. 
<p.448.) 

Stewart  &  Bliss  and  D.  Bondeman,  for  the  appellants. 
J.  B.  Shipman  and  H.  H.  Barlow^  for  the  appellees. 

*^»  MONTGOMEEY,  J.  Complainants'  grandfather  died 
intestate^  owning  personal  property  yalued  at  upward  of  one 
himdred  and  sixty-eight  thousand  dollars^  and  real  estate  valued 
at  twenty-five  thousand  dollars^  leaving  a  widow^  Mary  Holmes^ 
seventy-seven  years  old^  and  four  children.  Upon  a  settlement  of 
the  esteite,  Mary  Holmes  transferred  to  the  children  all  her  inter- 
est,  both  real  and  personal^  in  the  estate  of  her  husband,  and  took 
in  return  four  mortgages,  one  from  each  of  the  children,  each 
^^to  secure  the  payment  of  the  sum  of  five  thousand  dollars^ 
.  •  •  .  the  receipt  whereof  is  hereby  confessed  and  acknowledged, 
in  manner  following,  to  wit:  Interest  annually  at  seven  per 
cent,  payable  subject  to  the  order  of  Mary  Holmes.  This  mort- 
gage to  become  null  and  void  at  the  decease  of  the  said  Mary 
Holmes.** 

Defendants  contend  that  there  was  an  oral  understanding 
when  these  mortgages  were  made  that  the  mortgagors  should 
each  pay  an  equal  share  of  any  money  asked  for  by  their  mother 
under  the  mortgages.  Defendant  Sarah  E.  Holmes,  complain* 
ant's  stepmother,  is  the  only  witness  whose  testimony  tends  to 
show  such  an  arrangement,  assented  to  by  Mary  Holmes;  and 
she  does  not  testify  that  Mary  Holmes  expressly  assented  to  it, 
but  says:  ''She  was  present  whenever  the  thing  was  talked  over, 
and  she  seemed  willing,  but  I  don^t  remember  any  particular  con« 
Tersation  they  ever  had  in  which  she  joined.  Q.  Or  said  any- 
thing about  it  at  all  ?  ***  A.  No,  sir ;  but  she  acknowledged,  of 
course,  that  she  did  it  of  her  own  free  act,  when  she  signed  her 
rights  away." 

Eadi  of  the  children  paid  their  mother  twenty-six  dollars  a 
year  on  these  mortgages.  One  receipt  was  introduced  in  evi- 
dence, running  to  John  T.  Holmes,  complainants'  father,  stat- 
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ing  the  amount  paid,  and  describing  it  as  '^interest  on  his  mort- 
gage for  1895/'  Thifl  receipt,  it  was  testified,  resembled  in  form 
other  receipts,  which  had  been  lost  or  destroyed.  After  the 
death  of  John  T.  Holmes  intestate,  Mary  Holmes  assigned  the 
mortgage  given  by  him,  for  the  foreclosure  of  which  this  suit 
is  brought,  to  complainants,  his  children  by  his  first  wife,  eri- 
dently,  as  the  testimony  indicates,  for. the  purpose  of  "even- 
ing up**  between  the  two  sets  of  diildren.  The  assignment  is 
of  the  obligation  mentioned  in  the  mortgage,  "and  the  moneys 
now  due,  and  the  interest  that  may  hereafter  grow  due,  thereon." 
At  the  same  time  Mrs.  Holmes  receipted  for  interest  to  that 
date  upon  the  three  other  mortgages.  The  indorsements,  as  well 
as  the  assignment,  were  without  consideration.  Defendants  con- 
tend that  the  receipt  introduced  in  evidence,  together  with  the 
surrounding  circumstances,  including  the  receipting  for  accrued 
interest  upon  the  other  mortgages,  and  the  parol  testimony, 
shows  a  gift  to  John  T.  Holmes  of  the  unpaid  interest  on  this 
mortgage  up  to  January  1,  1899.  Defendants  further  contend 
that  the  assignment  was  the  result  of  undue  influence,  and  that 
complainants,  being  tenants  in  common  with  defendants,  could 
not  acquire  by  gift  an  outstanding  encumbrance,  and  hold  it  ad- 
versely to  defendants. 

1.  The  most  liberal  construction  possible  of  this  mortgage,  in 
favor  of  the  mortgagor,  is  that  the  mortgagee  should  have,  dur- 
ing her  life,  as  much  of  the  accumulated  interest  as  she  desired. 
It  follows  that,  at  the  time  of  the  assignment,  she  was  entitled 
to  demand  the  accumulated  interest,  unless  she  had  given  it,  or 
a  part  of  it,  to  her  son;  and  it  follows  from  this  that,  if  she 
chose,  she  might  sell  or  give  away  her  interest,  instead  of  fore- 
closing. Such  an  **'  oral  understanding  as  defendants  sought 
to  show  was  at  variance  with  the  terms  of  the  mortgages,  which 
each  gave  the  mortgagee  the  right  to  demand  the  inter^  to  date 
at  any  time.  Certainly,  where  the  consideration  for  the  mort- 
gage, as  it  read,  was,  as  in  this  case,  much  more  than  adequate, 
and  where  the  mortgagee  is  not  shovm  to  have  understood  that 
anything  else  was  intended,  except  by  silent  acquiescence  in  the 
things  done,  a  case  is  not  made  for  such  a  reformation  of  the 
mortgage  as  will  make  it  more  unfavorable  to  the  mortgagee 
than  it  is  by  its  terms.  That  being  so,  its  plain  terms  cannot 
be  varied  by  parol:  See  Dunham  v.  Provision  Co.,  100  Mich. 
79,  80,  58  N.  W.  627 ;  Phelps  y.  Abbott,  114  Mich.  88,  72  N. 
W.  3. 
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2.  The  evidence  Batisfies  us  that,  during  the  lifetime  of  John 
T.  Holmes,  payments  were  made  to  Mary  Holmes  annually,  and 
recdpts  were  given  each  year,  signed  by  Mary  Holmes ;  and  these 
receipts  were^  in  form,  similar  to  the  following: 

•^$26  Bronson,  April,  1896. 

*^Beceived  of  John  T.  Holmes  twenty-six  dollars,  interest  on 
his  mortgage  for  1896.  *   MABY  HOLMES.*' 

The  qnestion  presented  is  whether  this  amoimted  to  a  gift 
of  all  interest  above  the  amount  received  from  year  to  year. 
We  are  disjMiBed  to  think  that  sach  was  the  intention,  and  that 
the  instmment  should  be  so  constmed.  That  such  a  receipt,  show- 
ing the  intention  to  accept  a  less  sam  in  pament  of  the  inter- 
esty  wonld  amonnt  to  a  valid  gift,  is  settled  by  Green  v.  Lang- 
don,  28  Mich.  221.  We  think,  therefore,  that  as  to  the  interest 
sccroing  dnring  the  lifetime  of  John  T.  Holmes,  and  covered 
by  the  pajrments  made  by  him  npon  receipts  in  the  form  above 
quoted,  the  mortgage  is  to  be  deemed  satisfied. 

3.  We  are  not  able  to  find  in  the  record  any  evidence  of  undue 
influence.  There  is  nothing,  other  than  the  age  of  Mary 
Holmes,  to  indicate  that  she  is  susceptible  to  imdue  influence. 
The  provision  which  she  sought  to  make  for  complainants  was 
not  xmreaRonable.  The  purpoee  evidently  **®  was,  as  before 
stated,  to  even  up  between  the  children  of  John  T.  Holmes  by 
bis  first  marriage  and  the  children  of  the  second  marriage. 

4.  It  is  contended,  however,  that    the  complainants    could 

not  take  title  to  this  mortgage  as  against  their  cotenants,  the 

defendants.     In  this  connection  it  is  contended  that  the  evi* 

dence  shows  that  the  mortgage  was  purchased.    This  contention 

ignores  the  essence  of  the  transaction.    It  was  undoubtedly,  in 

substance,  a  gift.    The  nominal  consideration  of  one  dollar  did 

not  change  its  character.    The  question  presented  here,  then, 

iB  whether  a  gift  may  be  made  to  one  tenant  in  common  of 

An  encumbrance  upon  the  common  property.    It  is  stated  as  a 

general  rule  that,  if  tenants  in  common  become  purchasers  of  an 

outstanding  title  or  encumbrance,  the  benefit  of  such  purchase 

^  to  be  shared  with  their  cotenants.     Whether  thia  rule  applies 

to  the  purchase  of  an  encumbrance  has  been  questioned  in  one 

^stance:  See   Blodgett  v.  Hildreth,  8    Allen,  186.     But   the 

peat  weight  of  authority  undoubtedly  applies  the  rule  to  en- 

^^umbrances  as  well  as  to  adverse  titles.     But  as  is  well  stated 

in  Freeman  on  Cotenancy,  section  155 :  "As  the  rule  forbidding 
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the  acqnisitioii  of  adverse  titles  by  a  cotenant  from  being  asserted 
against  his  companions  is  always  said  to  be  based  upon  consid- 
erations of  mutual  trust  and  confidence  supposed  to  be  exist- 
ing between  the  parties^  the  question  naturally  arises  whether 
the  rule  is  applicable  where  tiie  reasons  on  which  it  ia  based 
are  absent/* 

We  have  been  unable  to  find  an  authority  directly  in  point 
upon  this  question^  but  we  deem  it  a  case  for  the  application  of 
the  doctrine  that,  where  the  reason  for  the  rule  f ails^  the  rule 
fails.  No  hardship  is  worked  to  these  defendants  by  the 
transfer  of  this  mortgage  from  the  mortgagee  to  the  complain- 
ants; and  there  is  no  justice  in  saying  that  these  complainants, 
the  natural  objects  of  the  mortgagee's  bounty,  should,  of  all  the 
world,  be  excluded  from  accepting  it. 

We  think  justice  will  be  done  in  this  case  if  we  decree  that 
the  defendants,  who  are  cotenants,  may  dicharge  *^^  the  lien 
as  to  their  interest  by  contributing  their  proportion  of  the 
amount  remaining  due  upon  this  mortgage,  and  upon  their  fail- 
ure to  do  so  the  property  be  sold  to  satisfy  such  amount.  The 
decree  of  the  circuit  court,  as  so  modified,  will  be  affirmed*  The 
defendants  will  recover  costs  of  this  court 

Hooker,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


If  One  Tenant  in  Chmmen  acquires  an  outstanding  title  or  eneom- 
brance  on  the  joint  estate,  it  ordinarily  innres  to  the  benefit  of  all* 
upon  the  others  contributing  to  the  expense:  See  the  monographie 
note  to  Tenable  v.  Beauchamp,  28  Am.  Dec.  83-86;  Stevens  v.  Beyn- 
Holds,  US  Ind.  467,  52  Am.  St.  Bep.  422^  41  N.  E.  QSl;  Franhlin 
Hin.  Co.  ▼.  O'Brien,  22  Colo.  129,  65  Am.  St.  Bep.  llSy  43  P&e.  1016; 
Mills  ▼.  Hart,  24  Colo.  505,  65  Am.  St.  Bep.  241,  52  Pae.  680;  Boyd 
▼.  Boyd,  176  111.  40,  68  Am.  St.  Bep.  169,  51  N.  E.  782;  Carson  ▼• 
Broady,  56  Neb.  648,  71  Am.  St.  Bep.  691,  77  N.  W.  80;  Bvreetland 
▼.  Bnell,  164  N.  Y.  541,  79  Am.  St.  Bep.  676,  58  N.  E.  663.  The  mod- 
ification of  this  rule  recognized  in  the  principal  case,  however,  seems 
reasonable. 
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£129  ICeh.  687,  69  N.  W.  570.] 

RAHKB  AJn>  BAHKOrO— ObMlci— OdOeetloii.— If  a  ebeek  li 
placed  in  a  bank  other  than  the  bank  upon  which  it  ia  drawn  for 
eolieetfouy  it  ia  the  dntj  of  the  eolleeting  bank,  in  order  to  charge 
the  maker,  to  forward  it  in  proper  time  to  a  enbagent,  selected  with 
due  eare,  and  failing  in  such  duty,  the  eolleeting  bank  is  liable  for 
any   loaa   resulting   therefrom,     (p.   452.) 

BAITKS  AKD  BAKKINa— Chetks— CollectloiL—The  bank 
npofiL  "Which  a  check  is  drawn  is  not  a  suitable  subagent  for  iti 
collection,  to  be  selected  by  the  bank  with  whom  the  check  haa  beea 
deposited   for   eollection.     (p.   452.) 

BAKKS  AKD  BANKHrO— Cfhedn— OoDectioii— XlabUity  of 
lfak«r  of  Check.— Eren  though  a  bank  with  which  a  check  is  left 
for  eollection  selects  an  improper  agent  to  collect  it,  the  drawer  ia 
liable  if  he  had  no  funds  in  bank  to  pay  the  check  had  it  been  pre- 
sented in  proper  time,  or  if  the  bank  had  no  funds  to  pay  it,  and 
the  drawer  is  given  timely  notice  of  nonpayment,    (p.  452.) 

BAKXB  AKD  BAJIKDVO— OoUeetton— XlalbUity  of  Drawn  of 

'Ghaek. — If  a  bank  with  which  a  check  is  left  for  eollection  forwards 
it  iby  vaojl  to  the  bank  upon  which  it  is  drawn,  this  is  not  such  a 
presentation  of  the  cheek  as  will  charge  the  drawer,  provided  the 
cheek  woxdd  hw«  been  paid  if  presented  in  proper  time  and  in  a 
proper    manner,    (pu   452.)  i 

BAIXKB  AXD  BAMdNO— OoUection  of  Cfhecks— Fraud  of 
Drawer. — Knowledge  by  the  drawer  of  a  check  that  the  bank  upon 
which  if  is  drawn  is  not  strong  financially,  but  without  knowing 
that  it  would  sot  be  paid  if  properly  presented  is  not  suiBcient  to 
charge  him  with  fraud  in  drawing  the  check,  nor  estop  him  from 
setting  up  the  defense  of  want  of  timely  notice  of  nonpayment,  (p. 
453.) 

Smith,  Amis,  Hoyt  ft  Irwin,  for  the  appellania. 
Hartwick  &  Skeels  and  W.  S.  HanBon,  for  the  appellee. 


MOORE,  J.  The  plaintiff  ia  a  wholesale  dealer  residing 
and  doing  business  at  Chicago,  Illinois.  The  defendants  are  re- 
tail dealers  residing  and  doing  business  in  the  village  of  Pent- 
water,  in  this  state.  On  the  8th  of  May,  1900,  defendants  were 
indebted  to  plaintiff  for  goods  purchased  to  the  amount  of  one 
hundred  and  ninety-two  dollars  and  thirty-nine  cents,  which 
account  was  subject  to  a  discoimt  if  paid  within  thirty  days,  leav- 
ing the  account,  if  paid  in  the  month  of  May,  one  hundred  and 
eighty-four  dollars  and  twenty-nine  cents.  The  defendants,  on 
the  eighth  day  of  May,  1900,  mailed  to  plaintiff  their  chock 
drawn  on  Nielsen  &  Co.,  bankers  at  Pentwater,  for  one  hun- 
dred and  eighty-four  dollars  and  twenty-nine  cents.  Plaintiff, 
im  the  10th  of  May,  1900,  received  said  check,  and  deposited  it 
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with  the  First  National  Bank  of  Chicago  for  collection,  which 
bank  forwarded  the  check  by  mail  to  Nielsen  &  Co.,  who  re- 
ceived the  same  on  May  llth^  but  made  no  remittance  therefor. 
The  defendants,  after  learning  of  the  receipt  of  said  check  by 
plaintiff,  heard  nothing  farther  concerning  it  nntil  on  or  about 
the  twenty-second  day  of  the  same  month,  on  which  day  they 
were  notified  by  plaintiff  that  the  check  had  not  been    paid. 
Nielsen  &  Co.  continued  to  do  business  to  and  including  Satur- 
day, the  nineteenth  day  of  May,  but  did  not  open  their  doors 
on  Monday,  the  21st,  and  on  or  about  the  last-named  day  said 
bank  was  put  into  the  possession  of  a  receiver.    The  receiver 
returned  the  check  to  plaintiff.    There  was  a  mail  twice  daily 
each  way  between  Pentwater  and  Chicago;  also  an  express  daily 
each  way,  with  usual  route  and  local  agents.    It  is  the  claim  of 
defendants  that  when  said  check  was  drawn,  and  at  all  times, 
defendants  had  sufScient  funds  on  deposit  at  said  bank  to  meet 
said  check.    In  July  the  bank  of  Nielsen  &  Co.  was  declared 
bankrupt.    The  petition  filed  in  the   United    States   district 
court  ^^  to  have  said  firm  adjudicated  bankrupt  states  two 
grounds  of  bankruptcy — one  as  occurring  on  the  23d  of  April, 
1900;  the  other,  on  the  18th  of  May  following.    The  defend- 
ants claim  there  was  no  evidence  that  the  defendants  had  no 
money  in  the  hands  of  Neilsen  &  Co.  at  the  time  the  check  was 
drawn,  or  that  they  had  reason  to  believe  the  check  might  not 
be  paid  on  presentation. 

The  triflJ  judge  instructed  the  jury,  among  other  things,  as 
follows : 

'^1.  If  you  find  that  defendants  had  no  effects  in  the  hands 
of  Nielsen  &  Co.  at  the  time  the  check  in  question  was  drawn, 
and  had  no  reason  to  expect  any,  and  had  reason  to  believe  that 
the  check  would  not  be  paid  when  presented,  notice  of  dishonor 
could  do  them  no  good,  and  want  of  notice  would  not  be  a  de- 
fense. 

^'2.  If  you  find  that,  at  the  time  the  check  was  drawn,  the 
drawee  hank  was  in  an  insolvent  condition,  that  checks  drawn 
by  defendant  on  said  bank  while  he  had  funds  there  had  not 
been  paid  when  presented,  and  defendant  had  knowledge  of  this 
fact,  which  he  did  not  communicate  to  the  plaintiff,  and  plain- 
tiff had  no  knowledge  of  such  insolvent  condition,  the  drawing 
of  a  check  under  these  conditions  is  a  fraud  on  the  payee,  and 
defendant  was  not  entitled  to  notice. 

"3.  If  you  find  that  the  defendants  drew  a  check  for  the  pur- 
pose  of  using  that  as  a  means  of  withdrawing  their  funds  from 
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the  bank  in  anticipation  of  its  f  ailnre^  and  sent  it  to  the  plain* 
tiff,  who  was  ignorant  of  its  condition,  they  were  not  bona  fide 
makers,  and  cannot  plead  want  of  notice. 

^'4.  Inasmuch  as  checks  are  payable  in  current  funds,  and  in- 
asmuch as  the  bank  cannot  act  as  agent  of  both  parties,  it  is  a 
duty  to  have  them  presented  by  some  party  who  can  receive  the 
funds.  In  this  case,  as  the  evidence  shows,  the  presentation  was 
made  by  mail;  and  they  unquestionably  asked  the  parties  to 
remit,  and  that  would  be,  of  course,  by  draft  Those  things  are 
established.*' 

The  judge  told  the  jury  the  check  had  not  been  properly  pre- 
sented, and  then  said : 

*The  plaintiff  says  that,  while  that  may  be  a  rule,  they  are 
exonerated  from  taking  that  course,  because  of  the  fact  that 
Nielsen  &  Co.  were  insolvent,  and  because  of  the  ••^  fact  that 
defendants  here  knew  that  they  were  insolvent,  and  knew,  or  had 
a  right  to  know,  that  if  the  check  was  presented  there  it  would 
not  be  paid,  and  consequently  they  have  not  suffered.  Well,  if 
they  have  not,  gentlemen,  and  they  knew  these  things,  and  that 
check  was  sent  for  the  purpose  and  did  commit  a  fraud  on  the 
parties  to  whom  they  sent  it,  by  drawing  a  check  upon  a  bank — 
a  check  that  was  absolutely  worthless — and  sending  it  to  them, 
why,  they  are  not  entitled  to  notice ;  they  have  not  lost  anything 
l)ecause  it  was  not  presented  there  by  some  man  in  proper  per- 
son; and,  if  you  find  that  to  be  the  fact  from  the  evidence  in 
the  case,  of  course,  your  verdict  will  be  for  the  plaintiff. 

^5.  There  is  another  reason  why  the  plaintiff  claims  that  the 
defendants  are  not  entitled  to  notice,  and  that  is  that  the  de- 
fendants did  not  have  any  funds  there  to  pay  the  check  at  the 
time  it  was  drawn,  at  the  time  it  was  presented,  taking  into  con- 
sideration the  other  drafts  they  had  made.  Now,  if  that  is  true, 
of  course,  the  defendants  were  not  entitled  to  notice. 

"6.  Now,  those  are  really  the  two  questions  of  fact  upon 
which  you  gentlemen  must  pass.  Was  the  situation  such,  and 
were  they  known  to  the  defendants  in  this  case  at  the  time  that 
the  check  was  drawn,  that  they  committed  a  fraud  by  imposing 
iipon  plaintiff,  to  whom  they  sent  this  check  ?  If  they  did,  the 
plaintiff  is  entitled  to  recover. 

"7.  If  they  did  not  have  any  funds  there  with  which  to  pay 
the  check,  the  plaintiff  is  entitled  to  recover.*' 

To  which  instructions  error  is  assigned.  Under  the  charge, 
a  verdict  was  rendered  in  favor  of  plaintiff  and  against  the  de- 
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fendants  for  the  sum  of  om  hundred  and  nlBdy-idne  dollar^ 
and  eighty  centa. 

It  is  claimed  there  was  no  evidence  to  support  the  instroc- 
tions.  The  testimony  of  Mr.  lyncher  tends  to  show  that^  while 
the  bank-books  showed  a  balance  of  seven  hundred  and  seventy- 
five  dollars  and  twenty-two  cents  in  favor  of  defendantaiy  when 
the  check  in  question  was  draw  the  firm  had  accepted  a  draft 
and  drawn  checks  that  were  outstanding,  amounting  to  seven 
hundred  and  seventy-three  dollars  and  six  cents.  As  against 
this  testimony^  there  was  testimony  tending  to  show  the  defend- 
ants had  funds  in  the  bank  sufficient  to  pay  tiiis  and  all  other 
outstanding  checks^  and  that  the  bank  had  funds  when  the 
check  was  received  at  the  bank,  and  that,  if  the  ^^  check  had 
been  presented  over  the  counter,  it  would  have  been  i>aid.  Thia 
raised  a  question  for  the  jury. 

It  is  pretty  well  settled  in  this  country  that  when  a  dieck 
is  sent  to  some  other  place  than  wheie  the  bank  is  located  upon 
which  it  is  drawn,  and  it  is  put  into  a  bank  for  collection,  it  is 
the  duty  of  the  bank  to  forward  it  in  proper  time  to  a  subagent 
selected  with  due  care.  The  bank  should  use  eyery  reasonable 
precaution  to  secure  the  collection,  if  possible;  and  if  it  has 
been  careless  in  the  choice  of  an  agent,  and  selected  one  it  knew, 
or  ought  to  have  known,  was  an  improper  one,  it  will  be  answer- 
able for  any  injury  which  results  therefrom.  The  bank  upon 
which  a  check  is  drawn  is  not  a  suitable  agent  for  its  collection, 
and  the  judge  was  right  in  so  instructing  the  jury:  1  Morse  on 
Banks  and  Banking,  3d  ed.,  sec.  236.  But  even  though  an  im- 
proper agent  has  been  selected,  if  the  drawer  of  the  ch^  had  no 
funds  with  which  to  pay  the  check  had  it  been  presented  in  proper 
time,  or  if  the  bank  had  no  funds  with  which  to  pay  it,  no  hsjrm 
has  come  to  the  maker  of  the  check,  and,  if  given  timely  notice, 
he  would  continue  to  be  liable;  but  if,  on  the  other  hand,  as 
claimed  by  the  defendants,  the  maker  of  the  check  had  funds 
to  his  credit  in  the  bank,  and  the  bank  had  funds,  and  the  check 
would  have  been  paid  if  presented  over  the  counter  in  proper 
time,  then  the  maker  of  the  check  would  have  been  discharged. 

We  do  not  think,  under  the  evidence  in  the  case,  it  was  proper 
to  say  to  the  jury  that  they  might  say,  under  the  facts  proven, 
that  defendants  committed  a  fraud  by  sending  plaintiff  this 
check.  It  is  true  the  defendants  had  learned  facts  from  which 
they  might  infer  that  the  bank  was  not  as  strong  as  many  banks; 
but  it  does  not  appear  that  they  had  any  reason  to  suppose  that, 
if  the  check  was  presented  properly  and  in  a  reasonable  time^ 
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it  would  not  be  paid.  They  had  a  righi  to  assume  that  the 
plaintiff  was  familiar  with  the  law,  and,  if  it  accepted  the  check, 
it  would  select  a  proper  agent  to  present  it,  and  that  it  would  be 
presented  in  proper  time,  and,  if  it  was  not  paid,  •••  defendants 
would  be  notified.  If  the  plaintiff  hsd  done  what  it  was  its 
duty  to  do,  no  harm  would  have  come  to  it.  If  the  check  was 
paid,  that  would  have  ended  the  transaction.  If  it  was  not 
paid,  defendants  would  have  been  notified,  when  it  would  have 
been  their  duty  to  make  the  check  good,  and  no  haanr  would 
have  come  to  the  plaintiff.  This  being  so,  we  cannot  see  how 
the  inference  of  fraud  could  be  drawn  from  what  was  done. 

For  these  reasons,  judgment  is  reversed,  and  a  new  trial  or- 
dered. 

Hooka*,  C.  J.,  and  Qrant^  J.,  concurred. 
Long  and  Montgomery,  J  J.,  did  not  ait. 


To  Charge  the  Drawer  of  a  Cheeky  the  holder  is  required  to  present 
it  within  a  reasonable  time:  Morris  v.  Enfania  Nat.  Bank,  122  Ala. 
580,  82  Anu  &t,  Bep.  95,  26  South.  499.  And  forwarding  a  cheek 
hj  mail  direct  to  the  drawee  bank,  bj  a  bank  nndertaking  its  edk- 
lection,  is  not  a  proper  presentation:  See  the  monographie  note  tm 
Minneapolis  etc.  Co.  v.  Metropolitan  Bank,  77  Anu  St.  Bep.  623- 
625.  Bat  if  presentment  and  notice  of  nonpayment  or  dishonor 
will  be  of  no  benefit  to  a  drawer  or  indorser,  as  where  the  drawer 
has  no  funds  in  the  bank  or  the  bank,  has  become  insolvent,  they 
may  be  dispensed  with:  See  the  monographie  note  to  Holmes  and 
Sons  T.  Briggs,  lY  Am.  Sk  Bep.  809,  810;  Industrial  Trust  etc.  Gew 
V.  Weakley,  103  Ala.  458,  49  Am.  St.  Bep.  45,  15  South.  854. 
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PEOPLE'S  BUILDING  ANT)  LOAN  ASSOCIATION  r.  Mo- 
PHILAMT.  PEOPLE'S  BUILDING  AND  LOAN  AS- 
SOCIATION V.  HAWKS. 

[81  Miss.  61,  32  South.  1001.] 

BUIXDINa  AND  LOAN  ASSOCIATIONS— Usury  Laws  haTt 
no  application  to  a  domestic  building  and  loan  association  dealing 
only  with  its  own  members,     (p.  455.) 

BUILDINO     AND     LOAN     ASSOOIATIONS— Liquidation— 

Accounting — Solvency. — If  a  building  and  loan  association  goes 
into  voluntary  liquidation  prematurely,  the  method  of  accounting 
is  the  same  whether  it  is  solvent  or  insolvent,     (p.  455.) 

BTHLDINO  AND  LOAN  ASSOCIATIONB— Borrowing  Mem- 
bers—Credit  for  Dues.— In  settling  the  affairs  of  a  building  and 
loan  association  the  borrowing  members  are  not  entitled  to  credit 
for  sums  paid  by  them  as  dues  on  their  stock,     (p.  456.) 

BTHLDINO  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers— Dual  Capacity. — A  borrowing  member  of  a  building  and  loan 
association  occupies  a  dual  relation  thereto.  In  his  capacity  as 
borrower  he  is  its  debtor.  In  his  capacity  as  shareholder  he  is 
a  member  of  the  association,     (p.  456.) 

BUILDINO  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers-Payment by.— What  a  borrowing  member  of  a  building  and 
loan  association  pays  as  stock  dues,  he  pays  in  his  capacity  as  a 
shareholder,  and  what  he  pays  as  interest  he  pays  in  his  character 
of  debtor  on  his  loan.     (p.  456.) 

BXnLDINa  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers.— Insolvency  of  a  building  and  loan  association  does  not  re- 
lease a  borrowing  member.  He  remains  liable  to  his  just  propor- 
tion of  all  losses  and  expanses,     (p.  456.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Members.— Upon  the  insolvency  of  a  building 
and  loan  association,  a  borrowing  member  must  pay  up  his  loan, 
less  credits  to  which  he  may  be  entitled,  at  once  in  a  lump  sum 
with   legal  interest,     (p.  456.) 

(454) 
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BUILOIKa  AMD  IdOAK  AS8O0IATIOK— Insoly«ncy  ^ 
Jk^aogMmt  of  Contracts. — If  a  building  and  loan  association  goes 
into  insolyeney  or  premature  liquidation  its  contracts  are  thereby 
aSrogated  only  so  far  as  they  are  exeentory.    (p.  457.) 

BUILOIKa  AKD  IdOAK  ABSOOZATIOMa-Iiisohrsiiey— Lla- 
liility  of  Borrowing  Member  as  Sto^kliolder.— A  borrowing  member 
<nf  a  building  and  loan  association  after  its  insoWency,  in  his  ca- 
pacity of  shareholder,  is  liable  for  the  payment  of  his  just  pro' 
ratJi  of  the  expenses  and  losses  of  the  association,  including  receiv* 
eTs'   commissionerB,  court  costs,  etc     (p.  457.) 

BTTIIDINa  AKD  IiOAN  ASSOOIATIOHS—InsolTeiicy— Bor- 
rowtog  Members— Credits  for  Stodk.— Upon  the  settlement  of  the 
nffaJTs  of  an  insolyent  building  and  loan  association  a  borrowing 
member  is  entitled  to  have  whatever  his  shares  of  stock  prove  to 
be  intrinsically  worth  credited  on  his  loan,  and  if  a  reasons  bly  eer- 
tain  estimate  of  what  his  stock  is  worth,  not  exceeding  its  true 
"value,  can  be  made  prior  to  the  final  settlement,  the  court  may 
then  credit  such  estimated  value  as  payment  on  his  debt.  Whether 
this  shall  be  done  prior  to  final  settlement  rests  in  the  sound  dis- 
cretion of  the  court,     (p.  457.) 

BUILDIKQ  AND  LOAK  ASSOdATIOim-Insolyeney— lia- 
bility of  Borrowing  Members.— Upon  the  insolvency  of  a  building 
amd  loan  association  a  borrowinjjr  member  cannot  claim  credit  for 
dues  paid,  but  must^pay  his  whole  debt  to  the  association  and  their 
•bare  in  the  assets  pro  rata  with  the  other  members,     (p.  459.) 

BUIIiDIKa  AKD^XOAN  A880CIATI0KS— Insolyency  Pro- 
eednre — Borrowing  members  of  an  insolvent  building  and  loan  as- 
sociation cannot  increase  ^heir  rijarhts  against,  or  diminish  their  lia- 
bilities to  it,  by  Iftihging  suits  ag&inst  it  which  are  not  administrative 
in    their    character.     (p»s  4651) 

S.  B.  Watts,  McWillie  &  Thompson,  Alexander  &  Alexander, 
for  the  appellant. 

Amis  &  Drum  and  S.  A.  Witherspoon,  for  the  appellees. 

^«  WHITFIELD,  C.  J.  These  eases  will  be  considered  and 
determined  together,  as  '"'''  they  are  one,  so  far  as  the  method 
of  accounting  is  concerned.  This  is  a  true. building  and  loan 
association,  and  it  is  a  domestic  building  and  loan  association, 
and  hence  no  question  of  usury  is  involved.  It  had  been  oper- 
ating for  some  years,  and,  finding  that  its  business  ceased  to  be 
profitable,  it  went  into  voluntary  liquidation  in  September,  1898. 
We  are  inclined  to  think  that  the  association  is  insolvent,  but 
whether  so  or  not  is  not  material  in  considering  the  method  of 
4iccounting.  The  equitable  principle  of  accounting  must  be  the 
-same  whetiier  the  association  be  solvent  or  insolvent.  The  ques- 
tion for  consideration  in  those  cases  is,  therefore,  where  an  in- 
solvent association  goes  into  voluntary  liquidation  prematurely, 
^'hat  is  the  proper  method  of  accounting  botwoon  the  borrowing 
;an(l  nonborrowing  members,  respectively,  on  the  one  hand,  and 
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the  association^  on  the  other.    And  the  precise  question,  here, 
more  particularly  is,  Should  a  borrowing  member  be  credited 
on  his  debt  with  the  amount  of  dues  he  has  paid  in  on  his  stock  ? 
A  borrowing  member  of  a  building  and  loan  association  occupies 
a  dual  relation  to  the  association.    In  his  capacity  as  borrower, 
be  is  a  debtor.    In  his  capacity  as  shareholder,  he  is  a  member 
of  the  corporation.    What  he  pays  as  interest  is  paid  in  hi» 
character  as  debtor  on  his  loan.    What  he  pays  as  stock  dues  i» 
paid  in  his  character  as  stockholder.    The   two   are   separate 
and  distinct,  and  must  be  so  dealt  with:  Hundermark  y.  New 
South  etc.  Loan  Assn.  (Miss.),  29  South  528.    When  a  build- 
ing and  loan  association  becomes  insolvent,  there  is  nothing  to 
do  but  wind  up  its  affairs.    The  shareholder  who  has  been  a 
member  remains  a  member,  liable  to  his  just  proportion  of  losses 
and  expenses.    He  suffers  a  hardship  in  this:  that,  instead  of 
having  his  payments  on  his  loan   distributed  in  small  install- 
ments over  many  years,  he  is  compelled  by  the  necessity  of  the- 
situation,  and  the  nature  of  the  building  and  loan  association, 
to  pay  up  his  loan  in  one  lump  sum,  with  legal  interest.    This 
often  involves  great  injustice  to  him,  but  it  is,  nevertheless,  one 
of  the  risks  which  he  assumed  in  becoming  a  member  of  this 
mutual  association.'''®    There  are  instances  where,  because  of 
peculiarly  framed  contract  stipulations,  a  shareholder  may  cease 
to  be  a  member  upon  insolvency  or  premature  liquidation,  but 
we  speak  of  the  ordinary  membership,  with  the  usual  incidents 
in  a  building  and  loan  association,  such  as  we  have  before  us  in 
these  cases.    It   is  thoroughly  settled  by  the  authorities   that 
when  such   insolvency  ensues,  or   such  premature   liquidation 
occurs,  the  contract  between  the  borrower  and  the  association 
is  abrogated;  but  there  is  diversity  of  opinion  as  to  the  point 
of  time  from  which  it  is  to  be  abrogated.     Some  of  the  earlier 
authorities  held  that,  since  the  association  cannot  do  for  a  bor- 
rower what  it  contracted  to  do,  the  contract  is  abrogated  in  such 
ease  ab  initio,  and  the  simple  relation  of  debtor  and  creditor 
between  the  borrower  and  the  association  established  from  the 
beginning,  and  that  all  payments  made  by  the  borrower,  under 
whatever  name — whether  interest,  premium,  fines,   stock  dues, 
or  what  not — shall  be  credited  upon  the  loan,  and  only  the  bal- 
ance, with  legal  interest,  collected  from  the  borrower.    In  oihst 
words,  the  nonborrower  would  in  such  case  sustain  the  whole 
burden  of  the  loss  incurred  up  to  the  time  of  such  insolvency. 
This  ignores  the  fact  that  the  borrower  was  a  member  of  the  as- 
Bociation  up  to  the  time  of  insolvency;  had  proceeded  all  along 
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upon  tliat  basis,  bearing  bis  proportionate  part  of  expenses  And 
losEes  np  to  the  time  of  soch  insolTeney— -bearing  them,  as  his 
part  of  lofisea  and  cispaise^  nnder  ibak  name.    Close  analysia 
makes  it  plain  that  this  is  not  jnst  to  the  nonborrower,  for  under 
this  method  ibe  borrowing  member  Tronld  get  back,  entire,  sU 
his  stock  dnes,  without  abatement  of  a  single  cent,  whereas  the 
nonborrower  wonld  only  get  back  such  portion  of  his  stock  dues 
paid  in  as  would  result  from  the  winding  up  of  the  affairs  of 
the  association — less  than  the  whole  in  every  case  of  insolvency. 
The  true  doctrine  undoubtedly  is  that  the  contracts  are  to  be 
abrogated  for  the  future — that  is  to  say,  so  far  as  they  are  ex- 
ecutory — but  that,  prior  to  insolvency,  they   shall  stand.    In 
"^  other  words,  up  to  insolvency  the  payments  must  stand  in  the 
character  they  had  when  made;  for  example,  stock  dues  as  pay- 
ments made   by  the  member  in  his  capacity  as  member;  but 
after  insolvency   the  borrower's  obligation  to  pay   stock  dues, 
etc.,  shall  cease,  because  the  consideration  for  such  payments 
fails  from  that  time  forward.    Merely  because  the  association 
becomes  insolvent,  what  he  has  theretofore  paid  as  his  allotted 
P^  of  expenses   and  losses  has  not  by  some  occult  process 
changed  its  character,  and  become  interest  or  principal  paid  on 
the  debt.    He  remains  a  member  after  insolvency,  even,  charged, 
just  as  the  nonborrowing  member,  with  the  duties  and  obliga- 
tions of  a  member,  until  the  final  settlement  of  the  affairs  of 
the  association,  which  obligations  consist,  however,  after  in- 
aolvency,  in  simply  paying  his  just  pro  rata  of  expenses  and 
losses;  expenses  including,  of  course,  such  things  as  receiver's 
commissions,  court  costs,  etc.    He  will  be  entitled  when  such 
settlement  is  made  to  have  whatever  his  share  of  stock  proves 
^timately  to  be  worth  then  credited  to  his  loan.    More  than 
^,  if  tiiere  can  be  a  reasonably  certain  estimate  of  what  his 
*ihaTes  are  worth  prior  to  the  final  settlement — such  an  estimate 
«s  will  surely  not  exceed  their  value — ^the  court  may,  in  cases 
^e  these,  credit  such  estimated  value  as  payment  on  the  debt. 
Whether  such  value  of  the  shares  shall  be  estimated  and  credited 
m  advance  of  the  settlement,  or  only  at  the  settlement,  must  be 
determined  by  the  chancery  court  in  its  sound  discretion.    The 
ttuUer  cases  to  which  we  referred,  holding  that  stock  dues  are 
^  be  credited  on  the  debt,  and  that  the  contract  is  to  be  abro- 
gated from  the  beginning,  and  the  borrower  treated  as  a  mere 
debtor  from  the  beginning,  are  as  follows :  City  Loan  etc.  Assn. 
t.  Goodrich,  48  Qa.  445 ;  Waverly  etc.  Assn.  v.  Buck,  64  Md. 
S38, 1  AtL  561;  Cook  v.  Kentj^  105  Masa.  246 ;  Buist  v.  Bryan, 
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44  S.  a  121,  21  S.  K  537,  51  Am.  St  Bep.  787,  and  Tarioud 
other  authorities.  See,  also,  4  Am.  &  Ency.  of  Law,  2d  ed., 
1081,  and  note;  7  Thompson  on  Corporations,  7359,  note  €3. 
Add  to  this  the  late  case  of  Hale  v.  Barker,  ^  129  CaL  419, 
62  Pac.  168.  See,  also.  Carpenter  t.  BlchardsoB,  101  Tenn. 
176,  46  S.  W.  452.  We  are  inclined  to  thinK  that  the  CaU- 
f  omia  case  of  Hale  t.  Barker  is  not  in  accord  with  later  cases 
decided  in  that  state,  as  pointed  out  by  counsel  for  appellant. 
We  refer  to  it,  however,  as  the  best  reasoned  case  on  that  aide. 
We  think  a  careful  consideration  of  the  recent  and  best  consid- 
ered cases  shows  that  this  early  doctrine  is  being  departed  from, 
as  the  nature  of  building  and  loan  contracts  becomes  better 
understood,  and  the  practical  operation  of  such  associations, 
under  their  contracts,  more  fully  disclosed.  The  true  doctrine 
must  be  that  set  forth  by  Judge  Thompson,  in  his  work  on  Cor- 
porations, volume  7,  section  8796,  as  follows:  **The  effect  upon 
the  borrowing  members  of  a  premature  dissolution,  or  what 
practically  amounts  to  the  same  thing,  requires  some  notice.  In 
return  for  the  undertakings  of  the  borrower  in  the  transaction 
of  loan  or  advancement,  as  they  have  been  pointed  out,  there  is 
an  implied  undertaking  on  the  part  of  the  association  that  the 
borrower  shall  have  the  advantage  of  the  building  association 
scheme  in  the  liquidation  of  the  whole  of  his  indebtedness — ^i.  e., 
that  it  shall  be  by  means  of  gradual  payment,  and  that  he  shall 
participate,  and  have  the  opportunity  of  reducing  his  liability 
by  his  participation,  in  the  profits  of  a  continuing  business,  to 
be  carried  on  to  a  fixed  end.  Where,  through  bad  management, 
financial  misfortune,  loss  of  membership,  or  any  other  cause, 
the  career  of  the  association  is  brought  to  a  premature  close, 
the  borrower  is  compellable  forthwith  to  pay  the  balance  due 
from  him  on  his  security,  although,  in  terms,  only  given  for 
installments.  He  is,  therefore,  deprived  of  some  proportion  of 
the  advantages,  the  prospects  of  which  induced  him  to  assimie 
the  burden  of  his  original  obligation.  There  remains  nothing 
to  compensate  him  for  his  liability  to  make  up  the  premium,  to 
keep  up  stock  payments,  to  pay  fines,  etc.  The  consideration 
of  the  liability  failing,  the  liability  itself  must,  in  a  proportion- 
ate degree,  fail  also.  In  other  words,  there  remains  on  the  one 
side  a  claim ;  on  the  other,  ®^  a  liability  to  be  measured  simply 
by  the  amount  of  money  actually  advanced.  In  such  cas^ 
therefore,  all  the  borrower  can  be  held  for,  on  the  theory  of  a 
rescission  of  at  least  part  of  his  contract,  and  remitting  the 
parties,  as  to  the  rest,  to  the  position  of  the  ordinary  lender  and 
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the  borrower,  is  the  amount  received  by  him  from  the  associa- 
tioD,  with  l^gal  interest.    Upon  this  point  nearly  all  the  author* 
ities  agree.     Some  of  them  also  declare  the  borrower  to  be  en- 
titled to  a  reduction    from  this  amount  of   all  periodical  pay- 
ments of  dues  and  interest  paid  by  him.    In   others  it  is  de- 
clared that  the  borrower  shall  be  required  to  pay  back  what  he 
has  actually  receired,  with  interest^  and  without  deduction  on 
account  of  any  stocK  payments,  and  that  he  will  then  be  entitled, 
after  the  debts  of  the  association  have  been  paid,  to  a  pro  rata 
dividend,  alike  with  the  nonborrowing  stockholders,  upon  what 
he  has  paid  into  the  association  as  dues.    When  it  is  remem- 
bered that  the  borrower  still  rests  under  the  membership  liabil- 
ity to  contribute  toward  the  losses  and  expenses  of  the  associa- 
tion, it  is  clear  that  the  former  of  these  methods  cannot  be  cor- 
rect; for  by  it  he  will  escape  some  part  of  his  share  of  the  losses. 
But,  on  the  other  hand,  the  hardship  and  increased  expense  of. 
settlement  which  may   result  from  requiring  the  borrower  to 
pay  back  all  that  he  has  received,  without  any  credit  for  the 
dues  he  had  paid  in,  remitting  him  to  final  distribution  for  a 
return  of  the  excess  of  his  payment  over  what  shall  be  found 
justly  due  from  him,  woidd  seem  to  iQdicate  the  propriety  of  a 
third  method,  wherever  practicable — ^viz.,  to  ascertain  what  the 
receipts,  profits,  and  losses  of  the  society  have  been,  what  its 
liabilities  are,  what  available  assets  are  on  hand,  and  what,  ac- 
cordingly, is  the  present  real  value  of  every  share,  making  allow- 
^ce  for  the  expenses  of  settlement;  to  credit  the  amount  on 
the  borrower's  debt  in  respect  to  each  share  held  by  him,  and 
<^ging  him  with  the  sum  actually  advanced  to  him  and  in- 
terest, reduced  by  part  payments  of  interest  and  premium,  col- 
lect from  him  only  the  balance" :  See,  also,  Endlich  on  Build- 
ing Associations^  sec.  477,  and  an  elaborate  note  in  5  ^  Am. 
&  Eng.  Dec.  Eq.,  to  WiUiams  v.  Maxwell  (123  N.  C.  586,  31 
8.  E.  821),  at  p.  254,  par.  2,  where  the  same  doctrine  is  very 
de&rly   and  fully  stated,  with   a  full  citation   of  authorities, 
^e  editor  says:  ^^Since  the  cessation  of  the  business  of  the 
building  association  puts  an  end  to  the  contract  between  it  and 
its  borrowing  members,  and  makes  their  loans  due  and  payable 
rt  once,  it  converts  the  relation  between  them  into  that  of  mere 
debtor  and  creditor,  and  consequently  should  entitle  the  bor- 
i^er  to  have  the  dues  paid   credited  upon  the   loan,  if  no 
^ties  supervene.    Accordingly  this  rule  is  generally  acknowl- 
^ged  to  prevail  in  cases  of  a  voluntary  dissolution  or  cessation 
of  business  (City  Loan   etc  Assn*  v.  Goodrich,   48  Ga.  445; 


160  Aksrioak  State  Ebpobis,  Vol.  9&  [Mifl& 

Waverlj  etc.  Assa.  t.  Back^  64  Md.  338>  1  AiL  561;  AflBodatiaii 
T.  Braden  (Tex.  Ciy.  App.),  32  S.  W.  704),  and  has  in  a  fev 
instances  been  held  to  apply  to  the  winding  np  of  an  insolvent 
association,  when  the  contract  of  loan  was  nsarioas:  Peters' 
BIdg.  Assn.  T.  Jaecksch,  51  Md.  198;  Bodiester  Sav.  Bank  t. 
Whitmore,  25  App.  Dir.  491,  49  IT.  T.  Snpp.  862;  Stranss  t. 
Carolina  etc.  Loan  Assn.,  118  N.  C.  556,  24  S.  E.  116 ;  Bnist  t. 
Bryan,  44  S.  C.  121,  51  Am.  St  Bep.  787,  21  a  E.  537.  But 
inasmuch  as  this  doctrine  enables  the  borrower  to  evade  his 
liability  to  share  in  the  losses  of  the  association,  it  can  only  be 
upheld  on  the  theory  that  he  is  not  a  member  thereof;  and, 
whenerer  he  is  to  be  regarded  as  such,  he  cannot  claim  credit 
for  dues  paid,  in  case  of  the  insolvency  of  the  associatioii,  but 
must  pay  up  the  whole  debt,  and  share  in  the  assets  pro  rata 
with  the  other  members  (Sullivan  v.  Stucky,  86  Fed.  491;  Cur- 
tis V.  Granite  State  etc.  Assn.,  69  Conn.  6,  36  AtL  1023,  61  Am, 
St.  Bep.  17;  Browne  v.  Archer,  62  Mo.  App.  277;  Weir  v.  Gran- 
ite State  etc.  Assn.,  56  N".  J.  Eq.  234,  38  AtL  643;  Strohen  v. 
Franklin  etc.  Assn.,  115  Pa.  St  273,  8  AtL  843;  Association  v. 
Carroll,  15  Pa.  Co.  Ct  Bep.  522,  4  Pa.  Dist  Sep.  6;  Lepore  r. 
Association,  5  Pa.  Sup.  Ct  276;  aflBrming  Assodation  v.  Lepore, 
17  Pa.  Co.  Ct.  426;  Rogers  v.  Hargo,  92  Term.  35,  20  S.  W. 
430),  •  •  •  •  unless  the  actual  loss  and  expense  of  winding  jxp 
are  capable  of  calculation,  in  •*  which  case  it  is  preferable  prac- 
tice to  permit  him  to  pay  the  balance  between  tiie  actual  value 
of  his  stock  and  the  loan,  or,  as  it  has  been  otherwise  expressed, 
the  difference  between  the  dues  paid  in  and  the  loan,  plus  his 
pro  rata  share  of  the  defalcation  of  the  association :  Beddick  v. 
United  States  etc.  Assn.,  106  Ky.  94,  49  S.  W.  1075;  Williams 
T.  Maxwell,  123  N.  C.  586,  31  S.  E.  821,  5  Am.  &  Eng.  Doc 
Eq.  224.'* 

We  select  two  other  opinions  for  their  marked  ability  in  act- 
ing forth  this  view.  They  are  the  opinion  of  Sherwin,  J.,  in 
Hale  V.  Kline  113,  Iowa,  526,  85  N.  W.  814,  and  the  opinion  of 
Brannon,  J.,  in  Young  v.  Improvement  etc.  Assn.,  48  W.  Va. 
514,  28  S.  E.  670,  this  last  being  the  finest  opinion  we  have  seen 
on  the  subject.  In  the  former.  Justice  Sherwin  says:  "The 
only  question  presented  for  our  determination  in  tiiis  case  is 
whether  the  defendants  are  entitled  to  credit  for  any  pwt  of  the 
dues  paid  on  the  twelve  shares  of  stock  issued  to  A.  D.  Kline, 
and  assigned  by  him  as  collateral  security  for  the  loan  and  pre- 
mium in  question.  At  the  outset  of  the  discussion  of  this  ques- 
tion, we  should  say  that  the  association  was  purely  a  mutual 
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ODB,  that  every  stockholder  was  a  member  thereof,  and  that 
eyerj  m^nber   thereof  was  a  stockholder.    Except  as  to  the 
liabiUty  incarred  by  borrowing  money  of  the  association,  every 
member  assumed  the  same  liabilities^  and  was  entitied  to  a  pro- 
portionate share  of  its  earnings,  from  whatever  source  derived. 
With  {his  mutuality  of  interest  and  liability  in  view,  what  are 
the  rights  of  the  defendants,  and  the  rights  of  the  other  mem- 
bers and  creditors,  as  represented  by  the  plaintiff?    There  were 
two  classes  of  members,  which  we  designate  as  borrowers  and 
nonboiTowers.    To  become  a  borrower,  it  was  necessary  to  offer 
a  premium  of  so  much  per  share  on  tine  shares  held  by  the  ap- 
plicant.   The  premium  which  these  defendants  contracted  to 
pay   was   six   hundred   dollars,   represented   by  one-half   the 
amount  for  which  they  gave  their  note.    If  the  association  had 
continued  as  a  going  concern  until  the  monthly  dues  paid  on 
the  twelve  shares  of  stock  had  matured  the  stodc  then,  by  the 
^  terms  of  the  note  itself,  a  surrender  of  the  stock  could  have 
been  made  in  full  payment  of  the  money  actually  received  and 
of  the  premium  represented  in  the  note;  and  in  such  case  the 
defendants  would,  of  course,  receive  indiredly  the  amount  paid 
in  dues.    But  the  association  became  insolvent  before  the  ma- 
turity of  the  stock,  and  it  is  obvious  that  the  rights  and  equities 
of  the  members  are  thereby  placed  upon  a  different  footing. 
This  changed  condition  has  been  held  by  some  courts  to  operate 
as  a  rescission  of  the  entire  contract,  and  to  leave  the  members 
to  an  equitable  adjustment  of  their  rights  and  liabilities.    It 
is  conceded  by  all  or  most  of  the  courts,  however,  that  the  insolv- 
ency of  such  a  mutual  association  releases  the  stockholders  from 
fiirther  payment  of  dues  on  stock.    It  is  the  almost  universal 
holding  that,  in  the  settlement  of  the  affairs  of  an  insolvent 
mutual  association,  a  borrowing  member,  whose  stock  has  not 
matured,  shall  be  held  for  the  amount  of  money  actually  re- 
ceived by  him,  with  interest  thereon,  less  the  premium  actually 
paid  by  him  for  the  loan,  and  less  tiie  interest  on  the  monthly 
payments  of  interest  made  by  him.    This  rule  applies  to  cases 
where  the  afihirs  of  the  association  are  not  so  far  settled  as  to 
ascertain  the  value  of  the  stock.    When  the  value  of  the  stock 
can  be  determined,  the  borrower  would  then  be  entitled  to  credit 
for  its  value  in  addition  to  the  items  heretofore  mentioned : 
Wilcoxen  v.  Smitii,  107  Iowa,  665,  70  Am.  St  Eep.  220,  78  N. 
W.  217;  Hale  v.  Cairns,  8  N.  Dak.  145,  73  Am.  St.  Rep.  746,  77 
N.  W.  1010; "Phelps  v.  American  Savings  etc.  Assn.  121  Mich. 
343,  80  N.  W.  120;  Leahy  v.  National  Bldg.  etc,  Assn^  100 
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Wis.  565,  69  Am.  St.  Hep.  945,  76  N.  W.  625;  Knntson  y. 
Northwestern  etc.  Assn.,  67  Minn.  201,  64  Am.  St.  Eep.  410, 
69  N.  W.  889 ;  Sogers  v.  Hargo,  92  Tenn.  35,  20  S.  W.  430 ; 
Weir  V.  Granite  State  etc.  Assn.,  56  N".  J.  Eq.  234,  38  Ail.  643; 
Curtis  V.  Granite  State  etc.  Assn.,  69  Conn  6,  61  Am.  St.  Bep. 
17,  36  Atl.  1023,  and  see  note  to  this  case,  61  Am.  St.  Bep.  24; 
People  V.  Lowe,  117  N.  T.  175,  22  N.  E.  1016;  see,  also,  End- 
lich  on  Building  Associations,  2d  ed.,  477;  Am.  &  Eng.  Ency. 
Law,  2d  ed.,  1080;  Post  v.  Building  etc.  Assn.,  ^  97  Tenn.  408, 
37  S.  W.  216;  Strohen  t.  Franklin  etc.  Assn.,  115  Pa.  St.  273, 
8  Atl.  843.^*  In  the  latter  opinion,  supra.  Judge  Brannon  says: 
^'Seeing  that,  upon  insolvency  of  a  building  association,  it  must 
be  wound  up,  and  to  that  end  that  its  borrowing  members, 
though  their  debts  are  not  yet  payable,  must  pay  up  at  once,  the 
question  is  one  of  account  between  them  and  the  association. 
How  shall  they  be  charged  ?  I  answer,  with  debt  and  interest : 
Endlich  on  Building  Associations,  528-531.  With  what  shall 
they  be  credited?  I  answer,  with  payments  made  ex- 
pressly on  such  indebtedness,  and  with  fines  and  pre- 
miums, but  not  with  periodical  dues  paid  on  stock.  End- 
lich  on   Building   Associations,   477 Counsel   for   the 

knitting  companies  say,  as  aboye  stated,  that  when  those 
companies  made  the  contracts  of  loan,  and  assigned  their 
.stock  for  security  for  the  debt,  and  the  contract  gave  them 
the  power  to  pay  dues  on  stock  up  to  a  certain  amount,  and 
thereby  cancel  their  indebtedness,  they  were  not  members  in 
future,  and  cannot  be  held  to  be  still  paying  dues  on  stock;  that 
such  payments  are  not  to  be  credited  on  stock,  as  would  be 
the  case  of  nonborrowing  members,  but  all  payments  of  dues 
must  go  on  their  indebtedness.  The  proposition  that  they  cease 
to  be  members  is  not  sound  in  law.  They  still  continued  mem- 
bers of  the  association:  7  Thompson  on  Corporations,  sees. 
8772,  8773,  where  it  is  stated  that  only  Virginia  and  the  Dis- 
trict of  Columbia  have  held  that  the  relation  of  stockholder 
ceases  under  the  circumstances  stated  above.  See  same  work, 
page  332,  saying:  *The  member,  as  a  borrower,  is  still  a  member, 
with  all  his  rights,  except  as  pledged.  He  may  vote,  hold  office, 
transfer  his  shares,  subject  to  the  lien,  and  do  everything  another 
shareholder  may  do.*  Lister  v.  T^og  Cabin  Bldg.  Assn.,  38  Md. 
115,  holds  the  same  doctrine.  So  Endlich  on  Building  Associ- 
ations, section  123 :  See  5  Am.  &  Eng.  Dec  Eq..  234.  To  sus- 
tain the  proposition  that  when  these  borrowing  members  gave 
their  bond  for  the  advance  of  money,  and  assigned  their  stock 
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as  collateral,  they  ceased  to  be  members,  and  were  abeolyed  from 
all  obligations  to  sustain  any  share  of  losses,  we  are  cited  to 
^^  Endlich  on  Building  Associations,  section  81,  reading  thus: 
The  liability  to  contribute  to  expenses  ceases  with  the  cessa- 
tion of  membership  bona  fide,  and  with  the  consent  of  the  asso- 
ciation. If,  upon  becoming  a  borrower,  the  member  relin- 
quishes his  membership,  or  if,  being  an  investor  merely,  he 
avails  himself  of  a  provision  in  the  rules  or  by-laws  of  the  asso- 
ciation, or  of  the  statute  supreme  over,  it,  to  withdraw  himself 
from  it,  he  cannot  subsequently  be  made  liable  for  its  debts 
and  losses,  and  called  upon  by  the  society  to  contribute  toward 
their  payment/  Clearly  so.  If  he  relinquishes  his  member- 
ship or  withdraws,  he  is  no  longer  a  member;  but  merely  bor- 
rowing, giving  bond  and  pledging  stock  as  collateral,  do  not 
lose  him  the  benefits  or  release  him  from  the  obligations  of 
membership.  •  •  •  •  Being  still  a  member  after  such  borrowing, 
the  party  occupies  the  twofold  character  of  debtor  and  stock- 
holder, and  his  payments  on  debts  are  payments  of  debts,  and 
his  payments  on  stock  are  payments  on  stock — so  intended  in 
both  cases.  When  insolvency  comes,  he  is  still  a  member  of  the 
association,  organized  as  well  for  his  benefit  as  that  of  other 
members;  and  other  members  not  borrowing  are  entitled  to 
call  upon  him  to  still  occupy  the  status  of  a  member,  and  help 
bear  tiie  burden  of  disaster.  He  has  no  right  to  apply  his  stock 
payments  on  his  indebtedness.  When  insolvency  comes,  the 
original  plan  of  the  association  is  defeated.  Such  operations 
as  were  contemplated  by  all  members,  borrowers,  and  nonbor- 
rowers,  are  unavoidably  frustrated.  They  cannot  be  accom-* 
plished.  The  association  cannot  demand  further  payments  on 
stock,  because,  its  business  being  stopped,  it  cannot  apply  such 
payments  to  effect  the  design  for  which  they  were  stipulated  to 
be  made,  and  the  consideration  for  their  payment  has  ceased. 
Close  up  the  affairs  of  the  association  is  ttie  only  alternative. 
To  do  this,  outstanding  debts  must  be  paid,  chiefly  from  debts 
due  from  members,  though  not  yet  mature,  because  the  associa- 
tion owns  these  debts  as  material  assets,  and  indispensable  to 
pay  outstanding  debts,  and  then  to  be  divided  among  stock- 
holders. The  ^'^  member  who  is  a  borrower,  as  such,  occupies 
the  position  of  a  borrower.  The  relation  between  the  associa- 
tion and  him  makes  him  its  debtor  for  the  money  advanced  to 
him,  and  he  must  pay  at  once,  to  enable  the  association  to  do 
the  only  thing  it  can  do-— wind  up.  Out  of  the  assets,  including 
this  indebtedness  of  this  stockholder,  a  division  is  made,  after 
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payment  of  debts  among  the  stockfaolders,  indnding  thia  bor- 
rowing stockholder.    His  stock  is  worth  what  his  diies  and  otlier 
sources  of  reyenue  make  it  worth.    What  he  paid  in  dues  mtist 
go  on  his  stocky  to  constitute  tiie  capital  stocky  as  he  contracted 
to  pay  such  dues  on  his  shares  of  stock,  not  on  his  debt.    Hero 
he  is  a  stockholder^  not  a  debtor.    His  contract  of  sabsctipiioii 
is  for  stocky  and  his  dues  go  on  that  by  contract.    Only  in  one 
ovent^  by  the  contract^  can  those  dues  paid  for  stock  go  to  pay 
the  debt;  that  is^  when,  in  case  of  success  of  the  assocUitioii, 
those  dues,  with  dues  from  other  members  and  other  sources  of 
income,  bring  the  stock  to  par,  and  thus  discharge  the  dd>t,  by 
the  letter  of  the  contract.    But  that  being  defeated  by  disaster, 
the  setoff  of  stock  against  debts  cannot  be  made.    The  member 
cannot  be  allowed  to  go  on  paying  dues,  in  specific  perf  orxnanoe 
of  the  contract,  for  the  company  is  incompetent  to  go  on.    The 
time  has  come  when  the  outside  debts  must  be  paid — ^when  mem.- 
bers  must  suffer  some  loss.    It  is  obvious,  they  ought  to  eoffer 
this  loss  equally — ^borrowing  and  nonborrowing  stockholdera. 
K'ow,  if  you  credit  A's  dues  paid  on  his  stodc  upon  his  debt,  he 
gets  the  benefit  of  them  in  full,  whereas  £,  who  has  no  mootey 
borrowed  from  the  assodatian,  but  who  paid  the  same  amount 
of  dues  as  A,  gets  no  benefit  from  those  dues.    This,  in  justice^ 
cannot  be  allowed.    So  the  true  rule  is,  in  case  of  inaolyeneyt 
to  keep  A   in  his  twofold  diaracter— debtor  and  stockholdCT. 
Make  him  pay  back  to  the  common  treasury  what  he  borrowed 
from  it,  and  thus  end  his  relation  of  debtor;  and  later,  when 
the  assets  have  been  collected,  and  the  divisible  fund,  after  the 
payment  of  debts,  is  found,  give  him  his  share  in  that  fund, 
much  or  little.    All  shareholders  will  thus  stand  equal.    There 
*^  are  some  authorities  contra,  but  the  great  current  of  author- 
ity, the  latest  and  best  considered,  as  building  assodations  have 
increased,  sustain  this  position.    In  the  great  case,  Strohen  v. 
Franklin  etc.  Assn.  115  Pa.  St  273,  8  AtL  843,  the  court  stated 
the  matter  thus:  The  insolvency  of  the  company  puts  an  end 
to  its  operation  as  a  building  association.    To  a  certain  extent, 
it  also  ends  the  contracts  between  it  and  its  members,  and  noth- 
ing remains  but  to  wind  it  up  in  such  manner  as  to  do  equity 
to  creditors  and  between  the  members  themselves    As  regards 
the  latter,  care  should  be  taken  to  adjust  the  burden  equally, 
and  not  throw  on  dther  the  borrowers  or  nonborrowers  more 
than  their  respective   share.    That  result   may  be  reached  by 
requiring  the  borrower  to  repay  what  he  aotoally  received,  with 
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interest.  He  would  then  be  entitled,  after  the  debts  are  paid, 
to  a  pro  rata  dividend  ^dth  the  nonborrower  of  what  he  had 
paid  upon  his  stock.  He  will  thus  be  obliged  to  bear  his  proper 
share  of  losses.  To  allow  him  to  credit  upon  his  mortgage  his 
payments  on  his  stock  would  enable  him  to  escape  responsiblitj 
for  his  share  of  the  losses,  and  throw  them  wholly  upon  the  non- 
borrowers.  In  other  words,  the  borrower  would  escape  without 
loss.  It  will  not  do  to  administer  the  affairs  of  an  insolvent 
corporation  in  this  manner.'  To  same  effect,  see  5  Am.  &  Eng. 
Dec  Eq.  254 ;  Leahy  v.  National  Bldg.  &  Loan  Assn.,  100  Wis. 
555,  76  K  W.  626,  69  Am.  St.  Rep.  945,  5  Am.  &  Eng.  Eq. 
206;  Price  t.  Kendall,  14  Tex.  Civ.  App.  26,  36  S.  W.  810; 
Eversmann  t.  Schmitt,  53  Ohio  St  174,  63  Am.  Si  Sep.  632, 
41  N.  E.  139 ;  Weir  v.  Granite  State  Assn.,  66  N.  J.  Eq.  234, 
38  AtL  643 ;  Wohlford  v.  Citizens  etc.  Assn.,  140  Ini  662,  40 
N.  E.  694 ;  Poet  v.  Building  etc.  Assn.,  97  Tenn.  408,  37  S.  W. 
216;  Thompson  on  Building  Associations,  396.'' 

It  follows  from  these  views  that  the  accounting  in  these  cases 
was  had  upon  the  wrong  basis.  It' should  .be  remarked  that  tha 
law  of  building  and  loan  associations  is  just  now  assuming 
definite  shape,  and  the  learned  and  accomplished  chancelor  be* 
low  ^®  coxQd  hardly  be  expected  to  anticipate  a  doctrine  as  to 
accounting  just  now  being  for  the  first  time  firmly  established. 

There  is  only  one  other  point  that  we  will  notice  in  these 
cases,  and  that  is  this:  that  these  suits  are  not  administration 
suits — ^not  being  brought  as  such.  We  do  not  think,  however, 
that  the  form  in  which  the  suit  has  been  brought  should  domi- 
nate the  method  of  accounting.  What  these  borrowers  are 
equitably  entitled  to  they  should  receive;  but  ihey  should  re- 
ceive only  that,  whether  the  suits  be  administration  suits  or  not. 
The  equities  by  which  the  substantial  rights  are  determined 
cannot  be  made  more  or  less  by  the  particular  procedure  re- 
sorted to.  On  the  return  of  these  cases  into  the  chancery  court, 
if  there  can  be  an  estimate  made  of  the  value  of  the  shares  of 
these  borrowers,  such  as  will  certainly  not  give  them  more  than 
the  shares  will  be  worth  on  a  final  settlement,  such  ascertained 
value  of  the  shares  may  be  credited  on  the  loan.  If  not,  no 
stock  dues  should  be  credited  on  the  loan,  but  the  borrowers 
should  be  remitted  to  their  right  to  receive  whatever  the  value 
of  these  shares  may  be,  when  finally  ascertained  by  the  proper 
pioceduie. 

Both  cases  reversed  and  remanded. 
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Upon  tlie  Liquidation  or  Insolvency  of  a  building  an3  loan  associa- 
tion, the  borrowing  members  are  entitled  to  a  credit  for  the  pre- 
miums paid  hj  them,  but  not  for  interest  or  for  dues  paid  on  stock: 
Spinney  t.  Miller,  114  Iowa,  210,  89  Am.  St.  Rep.  351,  86  N.  W. 
317.  There  is,  however,  some  diversity  of  judicial  opinion  on  this 
question:  See  the  monographic  note  to  Curtis  v.  Granite  State  etc 
Assn.,  61  Am.  St.  Bep.  26,  27;  Hale  v.  Cairns,  8  N.  Bak.  145,  73 
Am.  St.  Bep.  746,  77  N.  W.  1010;  Leahy  v.  National  Bldg.  etc 
Assn.,  100  Wis.  555,  69  Am.  St.  Bep.  945,  76  N.  W.  625;  Wileozea 
V,  Smith,  107  Iowa,  555,  70  Am.  St.  Bep.  220,  78  N.  W.  217. 


ILLINOIS  CENTRAL  EAILEOAD  COMPANY  v.  HAKBIS. 

[81  Miss.  208,  32  South.  309.] 

BAIUbOABB— Bound-trip  Eetom    Tickets— Bights    Ubder.— > 

The  purchaser  of  a  round-trip  return  railroad  ticket,  good  only  on 
the  day  of  its  issuance,  is  entitled  to  return  on  the  only  train 
running  that  day,  although  it  is  not  scheduled  to  stop  at  the  station 
where  the  ticket,  is  sold.  His  expulsion  from  such  train  is  wrongs 
ful  and  he  is  entitled  to  recover  punitory  damages  therefor,  (p. 
467.) 

BAILB0AD8— Bights  of  Ticket  Holder— StatementB  of  Ball- 
road  Employes. — Conversations  between  a  railroad  ticket  agent, 
and  the  purchaser  of  a  railroad  ticket,  or  between  a  railroad 
flagman  and  such  purchaser,  cannot  deprive  the  latter  of  his  rights 
under   the  terms   of  the  ticket,     (p.   467.) 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellant. 
Alexander  &  Alexander,  for  the  appellee. 

218  TERRAL,  J.  Appellee  on  Sunday  evening,  the  third 
day  of  March,  1901,  bought  of  the  agent  of  appellant  at  Ridge- 
land  an  excursion  ticket  to  Jackson  and  return,  good  for  that 
day  only.  Late  at  night  on  the  same  day  he  boarded  train  No. 
26,  which  was  the  only  train  upon  which  he  could  return;  and 
after  passing  Tugaloo,  and  before  reaching  Ridgeland,  he  was, 
according  to  the  evidence  made  on  his  side  of  the  case,  ejected 
from  the  train  with  insult  and  violence.  He  sued  the  company, 
recovered  judgment  for  seventy-five  dollars,  and  the  company 
appeals. 

The  trial  court  instructed  the  jury  that,  if  train  No.  26  waa 
****  the  only  train  upon  which  appellee  could  return  to  Ridge- 
land that  day,  his  expulsion  therefrom  was  wrongful.  The 
company  insists  that  the  instruction  was  error,  and  cites  Tazoo 
etc.  R.  R.  Co.  V.  Rodgers,  80  Miss.  200,  31  South.  581,  as  being 
opposed  to  this  view  of  the  law.    But  in  that  case  Rodgers  re- 
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tiumed  home  the  next  day  on  his  excursion  ticket,  and  conld 
have  returned  by  one  or  more  trains  on  the  day  he  was  refused 
passage  on  No.  6 — a  fast  train  not  stopping  at  Egremont-<— if 
he  had  desired  to  do  so;  yet,  declining  to  return  on  trains  that 
would  have  placed  him  at  home  that  day,  he  complained  that  a 
fast  train,  not  scheduled  for  Egremont,  excluded  him  from 
passage  on  it.  In  reply  to  repeated  offers  to  bribe  him.  Con- 
ductor Howard  made  a  slighting  or  insulting  remark  to 
Bodgers,  but  that  incident  was  not  a  factor  in  the  case.  Hay- 
ing had  opportunity  to  return  to  Egremont  on  the  very  day  that 
he  was  refused  passage  by  Conductor  Howard,  and  having  yet 
two  days  more  for  a  return  to  Egremont,  he  insisted  on  return- 
ing to  Egremont  by  the  only  train  that  never  stopped  at  that 
point  That  case  was  quite  different  from  the  one  before  us. 
It  was,  however,  shown  here,  for  the  railroad  company,  that 
train  No.  26  was  not  schediQed  to  stop  at  Bidgeland,  and  that 
the  agent  at  Bidgeland,  when  selling  the  round  trip  ticket  to 
Harris,  told  him  that  if  No.  26  should  be  late,  or  behind  its 
fichedided  time,  he  would  find  difficulty  in  returning  upon  it, 
and  that  Harris  replied  he  would  take  the  chance.  Appellant 
showed  also  that  Harris,  upon  boarding  the  train  at  Jackson, 
was  warned  by  the  flagman  that  the  train  did  not  stop  at  Bidge- 
land, and  that  he  said  he  would  get  off  at  Tugaloo,  or  go  on  to 
Madison,  and  that  the  flagman  permitted  him  to  remain  on  the 
train  upon  that  condition.  It  is  evident  that  what  passed  be- 
tween tiie  flagman  and  Harris  and  Jackson  was  of  no  conse- 
quence, because  the  rights  and  duties  of  the  parties  were  fixed 
by  the  ticket  held  by  Harris :  Wells  y.  Alabama  etc.  B.  B.  Co., 
67  Miss.  24,  6  South.  737. 

We  further  think  the  right  of  Harris  to  return  on  No.  26 
***  was  not  affected  by  the  statement  of  the  agent  at  Bidgeland 
that,  if  the  train  was  behind  its  scheduled  time,  he  would  ex- 
perience difficulty  in  returning  upon  it;  for  he  could  not  in 
that  manner  curtail  or  diminish  the  rights  evidenced  by  the 
ticket  which  he  was  writing  for  the  company.  The  uncontra- 
dicted proof  was  that  No.  26  was  on  time,  but,  if  it  had  not 
been  on  time,  it  would  not  have  affected  the  merits  of  the  con- 
troversy.  Harris  had  a  ticket  for  returning  that  day  to  Bidge- 
land, he  entered  the  only  train  that  could  put  him  there  on  that 
day,  and  he  was  not  a  trespasser,  but  was  rightfully  thereon: 
Head  v.  Georgia  Pac.  By.  Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am. 
St.  Eep.  434.  To  sell  Harris  a  coupon  ticket  to  return  on  that 
<)ay,  and  then  to  deny  him  the  right  to  passage  upon  the  only 
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train  tliat  could  return  him  to  his  destination^  would  have 
operated  as  a  palpalle  fraud  upon  him.  We  think  his  ticket 
gave  him  a  right  of  passage  on  Xo.  26,  and  that  his  ejection  was 
wrongful,  and  the  instruction  of  the  learned  judge  was  not  error. 

The  punitory  damages  imposed  hj  the  jury  were  not  inflicted 
In  consequence  of  the  putting  Harris  off  the  train,  but  for  insult 
and  violence  in  so  doing;  and  the  question  relating  thereto  was 
fairly  submitted  to  the  jury,  and  we  do  not  onderstand  counsel 
to  challenge  the  instruction  of  the  court  or  the  finding  of  the 
jury  in  this  respect. 

The  refusal  of  the  court  to  grant  to  defendant  its  ninth  and 
thirteenth  requests  for  instruction  to  the  jury  is  earnestly  ar- 
gued as  matter  of  error;  but,  if  the  views  expressed  in  the  first 
part  of  this  opinion  are  correct,  their  refusal  was  not  error. 

Affirmed. 


A.  Passenger  must  ascertain  before  boarding  a  train  whether  it 
fltops  at  the  station  of  his  destination.  If  he  does  not  do  so,  the 
railroad  company  is  ordinarily  under  no  obligation  to  stop  at  sueh 
station,  contrary  to  its  published  schedule,  Schiffler  v.  Chicago  etc. 
By.  Co.,  96  Wis.  141,  65  Am.  St.  Eep.  35,  71  N.  W.  97.  But  if  it 
contracts  to  take  a  passenger  to  a  particular  station,  at  which  the 
train  is  required  to  stop  under  the  regulations  of  the  company,  the 
passenger  cannot  be  required  to  leave  the  train  at  a  different  station: 
Sira  V.  Wabash  B.  B.  Co.,  115  Mo.  127,  37  Am.  St.  Bep.  386,  21  S. 
W.  905. 

If  a  Passenoer,  through  the  Mistake  of  an  Officer  or  agent  of  the 
railroad  company,  is  not  furnished  a  proper  ticket  evidencing  his 
right  to  be  carried  to  his  destination,  his  right  still  remains:  Kan- 
sas City  etc.  B.  B.  Co.  y.  Foster,  134  Ala.  2il4,  92  Am.  St.  Bep. 
25,   32   South.    773. 
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ILLDTOIS  CENTHAL  BATLEOAD  CO.  t.  GABBISON. 

[81  Miflfl.  267,  82  Boath.  996.] 
EQUITT  JUBISDIOTIOK^CtoiuoUdmttoii  of  Suits.— If  leT- 
eral  plaintiffs  have  separately  sued  the  same  defendant  in  actions 
at  law  for  a  eontinuing  trespass,  and  his  liability  in  each  action, 
depends  upon  the  same  facts,  equity  has  jurisdiction  to  enjoin  the 
multiplicity  of  suits  and  haye  them  eonsolidated  in  the  same  actiom 
(p.  470.) 

Bill  to  enjoin  seren  different  plaintiffs  from  maintaining  as 
many  different  actions  at  law  against  the  same  defendant  for 
E  contuming  trespass  based  upon  the  same  facts,  and  to  have 
snch  actions  consolidated  in  one  suit.  Decree  below  dissolving 
the  temporary  injunction  on  the  ground  of  want  of  jtirisdiction. 
Defendant  appealed. 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellant. 

Brame  &  Brame  and  E.  A.  Howell,  for  the  appellees. 

^^  WHITFIELD,  C.  J.    The  case  of  Tribette  v.  Illinois 
etc.  B.  B.  Co.,  70  Miss.  182,  36  Am.  St.  Bep.  642,  12  South.  32, 
is  a  Yery  different  case  from  this  one.    There  the  damage  re- 
sulted from  a  single  past  trespass,  completed   and  over  with; 
hence  not  to  occur  again  in  the  future.    The  opinion  of  the  court 
in  that  case  expressly  stated  that  the  jurisdiction  of  the  chan- 
cery court  to  enjoin,  on  the  part  of  one,  suits  of  many,  or  e  con- 
verso,  is  maintainable  where  there  is  a  ^'community  of  interest 
in  tlie  subject  matter  of  the  controversy,^*  or  where  there  '^is 
a  common  right  or  title.**    The  case  of  Brinkerhoff  v.  Brown, 
6  Johns,   ch.  139,  illustrates   the   exercise  of  the  jurisdiction 
where  there  is  a  common  right  on  the  part  of  one  against  many, 
as  does  PoUock  v.  Okolona  Sav.  Institution,  61  Miss.  296,  and 
the«»e  tvvo  cases  are  squarely  in  point.    The  case  of  City  of 
Albert  Lea  v.  Neilsen,  83  Minn.  246,  86  N.  W.  83,  is  directly 
in  point,  also  on  the  only  question  involved— whether  the  juris- 
diction exists.    *®*  We  do  not  now  consider  the  merits  of  the 
case— we  inquire  only  whether  the  chancery  court  has  the  juris- 
^ction;  and  the  case  in  83  Minn.,  86  N.  W.  is  directly  in  point 
on  that  propofiitioiL    The  Tribette  case  holds  that  the  juris* 
diction  is  not  exercisable,  as  maintained  by  Mr.  Fomeroy,  where 
the  community  of  interest  consists  merely  in  the  fact  that  the 
suae  question  of  law  and  similar  questions  of  fact  are  involved 
in  the  several  cases.    We  do  not  rest  the  exercise  of  the  juris- 
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diction  here  on  that  propodtiony  but  on  the  express  holding  in 
the  Tribette  case  that  the  juiisdiction  exists  when  there  ia  ^a 
common  rig^t  or  title/'  or  '^a  commnnity  of  interest  in  the  sub- 
ject matter  of  controversy.''    We  hold  that  the  jurisdiction  ia 
maintainable  in  this  case  for  the  following  reasons :  1.  This  is 
not  the  case  of  a  single  past  trespass,  over  with  when  it  occurred, 
for  all  time,  as  was  the  Tribette  case.    The  very  first  sentence  in 
the  brief  of  the  learned  counsel  for  appellant,  in  that  case  (Trib- 
ette V.  Illinois  etc.  H.  B.  Co.,  70  Miss.  182,  35  Am.  St  Rep.  642, 
12  South.  33)  shows  that  the  very  point  on  which  that  case 
turned  was  that  the  fire  was  a  ^'single  past  trespass,"  and  on  page 
183,  70  Miss.,  35  Am.  St.  Bep.  642,  and  page  33,  12  South.,  the 
authorities  are  cited  to  that  point,  whereas  here  (a)  there  were 
some  ten  suits  brought  in  1899,  some  of  which  were  compromised* 
and  some  of  which  were  tried  and  won  by  the  railroad ;  (b)  there 
were  twenty-three  different  claims  propounded  against  the  rail- 
road in  1892,  all  represented  by  seven  plaintiffs,  who  sued  for 
themselves  on  their  own  seven  claims,  and  also  for  the  other 
claims  which  had  been  assigned  to  them;  (c)  it  further  appears 
that  some  of  the  plaintiffs  in  1899  are  also  plaintiffs  here,  bring- 
ing new  suits  grounded  on  substantially  the  same  state  of  facts; 
(d)  the  parties  now  suing  expressly  declare  that  they  expect  ix) 
bring  new  suits  indefinitely  in  the  future;  (e)  and  tiiey  are  all 
averred  to  be  insolvent  and  unable  to  pay  court  costs.     In  every 
one  of  these  cases — ^past,  present,  and  future — the  liability  of 
the  railroad   company  depends   upon  whether  it  has  properly 
constructed  *®^  its  railroad  track.    The  determination  of  that 
question  will  settle  all  cases  so  long  as  the  embankment  remains 
unchanged  in  its  condition.     Here  there  is  plainly  a  '^common 
right"  asserted  by  the  railroad  against  aU  these  various  parties, 
and  Tribette  v.  Illinois  etc.  B.  B.  Co.,  in  such  case  maintains 
the  jurisdiction.     Surely,  on  these  facts,  the  jurisdiction  of  the 
chancery  court  to  convene  all  the  parties  in  one  suit,  and  to 
determine  therein  the  single  question  on  which  liability,  past, 
present  and  future  depends  so  as  to  prevent  this  endless  multi- 
plicity of  suits  with  its  attendant  useless  consumption  of  time 
and  costs,  is  too  well  settled  by  modem   authorities  to   be 
doubted :  See  authorities  in  brief  of  counsel  for  appellant,  and 
in  note  of  Mr.  Freeman  to  Woodward  v.  Seely,  60  Am,  Dec.  at 
page  453.    The  case  of  Pollock  v.  Savings  Inst,  expressly  main- 
tains the  equitable  jurisdiction  in  this  class  of  cases:  See  espe- 
cially, pages  296,  297,  61  Miss,   and  authorities   cited.    This 
case  falls  squarely  within  Mr.  Pomeroy's  fourth  class  (sec.  265, 
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YoL  1,  2d  ed.).  Pollock  v.  Sayings  Inst  went  far  beyond  Bis- 
hop Y.  Boaenbanm,  68  Miss.  84^  as  therein  expressly  pointed 
out:  See  especially,  German  AlUance  Ins.  Go.  y.  Van  CleaYe 
(1901),  191  lU.  410,  61  N.  E.  94;  Smith  y.  Dobbins,  87  Qa. 
303, 13  a  K  496. 

Of  conrse,  we  say  nothing  npon  the  merits  of  the  case.  That 
is  for  the  chancery  court  on  final  hearing.  We  determine  the 
only  qaestion  now  before  us — that  equity  has  jurisdiction  of  the 
case  made  by  the  bill  below. 

Decree  reyersed,  injunction  reinstated,  and  the  cause  re- 
manded. 


InftmetUm  U  a  Proper  Remedy  to  preyent  a  mnltiplieitj  of  suits, 
or  to  proyent  a  repeated  and  recurring  cause  of  action:  StoyaU  y. 
HcCutehen,  107  Kj.  577,  92  Am.  St.  Bep.  373,  54  &  W.  969;  South 
CoYington  ete.  By.  Co.  ▼.  Berry,  93  Ky.  43,  40  Am.  St.  Bep.  161, 
18  &  W.  1026;  KeUogg  ▼.  King,  114  Cal.  378,  46  Pac.  166,  55  Am. 
6t.  Bep.  74,  and  cases  cited  in  the  cross-reference  note  thereto.  But 
equity  will  not  entertain  jurisdiction  when  the  only  object  is  to 
obtain  a  consolidation  of  actions  or  to  save  the  expense  of  separate 
actions:  Hnrphy  ▼.  Mayor  etc.  of  Wilmington,  6  Houst.  (Del.)  108, 
22  Am.  St.  Bep.  345.  A  defendant  sued  for  damages  by  several 
different  plaintiffs,  who  have  no  community  or  tie  connecting  them, 
except  that  each  has  suffered  by  the  same  act  of  negligence,  can- 
not enjoin  them  from  prosecuting  their  actions  separately  at  law, 
and  compel  them  to  obtain  relief  by  a  single  suit  in  chancery: 
Tribette  ▼.  lUinois  Cent  B.  B.  Co.,  70  Miss.  182,  85  Am.  St.  Bep. 
M2,  12  South.  32. 


HATDEN  y.  STATE. 

[81  Miss.  291,  33  South.  653.] 
OSTEOPATHY'Praetice  of  Medidne.— One  who  practices 
osteopathy  and  treats  disease  only  by  manipulation  of  the  patient's 
^be,  muscles,  ligaments  and  bones,  does  not  practice  medicine, 
nor  is  he  required  to  obtain  a  license  under  a  statute  defining  the 
practice  of  medicine  as  prescribing  or  directing  for  the  use  of  any 
person  any  drug,  medicine,  appliance,  or  agency  for  the  cure  of 
disease  or  injury,     (p.  473.) 

J.  A.  P.  Campbell  and  Boone  &  Cnrlee^  for  the  appellant. 
M.  McGlnrg,  attorney  general^  for  the  state. 


TEBBAL,  J.    Hayden  was  indicted  in  the  circuit  court 
of  Alcorn  county  for  practicing  as  a  physician  without  first 
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haying  been  examined  and  obtained  a  license  so  to  do.  The 
facts  of  his  alleged  offense  were  admitted  to  be  as  f ollows,  and 
npon  this  admission  the  case  was  submitted  to  the  jury :  '^hat 
the  defendant  practiced  in  this  (Alcorn)  county  what  is  known 
as  'osteopathy'  in  the  American  School  of  Osteopathy^  in 
Eirksville^  Missouri^  from  which  school  he  is  a  graduate. 
That  in  treating  diseases,  and  in  his  treatment  of  Hie 
witnesses  for  the  state  in  this  case,  to  wit^  W.  W.  Kemp 
and  James  A.  Carter^  he  did  not  nse  any  drug  or  medi- 
cine, but  his  treatment  consisted  of  manipulating  scien- 
tifically *®®  the  limbs,  muscles,  ligaments,  and  bones  which 
were  pressing  on  the  nerves  of  the  blood  supply.  This  treat- 
ment was  had  so  that  nature  would  have  tree  action.  That  in 
his  treatment  of  diseases  or  pains  he  is  confined  solely  to  his 
manipulation  as  above  described.  That  for  said  services  to 
said  Carter  and  Kemp  he  received  pay.  The  witnesses  were 
being  treated  for  rheumatism,  and  claimed  that  they  have  en- 
tirely recovered,  as  a  result  of  this  treatment.^'  The  above  is 
agreed  as  being  all  the  facts  in  the  case.  The  court  instructed 
the  jury  that,  if  they  believed  the  admitted  facts,  they  should 
convict  the  defendant.  This  they  did,  and  thereupon  the  court 
imposed  a  fine  of  twenty  dollars  upon  the  defendant.  Prom 
this  judgment  he  appeals. 

The  sole  question  is  whether,  imder  chapter  68,  acts  of  1896, 
an  osteopath  is  required  to  be  examined  and  licensed  for  the 
practice  of  his  branch  of  the  healing  art.  The  act  of  1896,  so 
far  as  it  is  necessary  to  be  known  for  the  right  understanding 
of  this  case,  provides:  "That  the  practice  of  medicine  shall 
mean  to  suggest,  reeommend,  prescribe,  or  direct  for  the  use  of 
any  person,  any  drug,  medicine,  appliance  or  agency,  whether 
material  or  not  material,  for  the  cure,  relief  or  palliation  of 
any  ailment  or  disease  of  the  mind  or  body,  or  for  the  cure  or  re- 
lief of  any  wound  or  fracture  or  other  bodily  injury  or  deformity, 
or  the  practice  of  obstetrics  or  midwifery,  after  having  received, 
or  with  the  intent  of  receiving  therefor,  either  directly  or  in- 
directly, any  bonus,  gift,  profit  or  compensation.'*  It  is  per- 
fectly manifest,  as  we  think,  from  the  agreed  statement  of  facts, 
that  Hayden  used  neither  drug  nor  medicine,  as  meant  by  the 
act  of  March  19,  1896.  It  is  equally  manifest  to  us  that  the 
legislature,  by  the  use  of  the  words  "appliance  and  agency,'*  did 
not  intend  to  include  such  treatment  as  Hayden  gave  Carter 
and  Kemp.  Our  attention  has  been  called  to  no  statement  of 
osteopathic  treatment  in  all   the  literature  upon   this  subject 
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ivbich  characterizes  the  treatment  of  an  osteopath  of  his  patient 
as  an  appliance  or  agency.    There  is  an  incongruity  ^^^  in  such 
application  of  sach  words.    Osteopaths  themselves  do  not  speak 
of  their  manipulation  of  the  nerves^  ligaments^  hones,  and  other 
parts  of  the  human  hody  as  heing  agencies  or  appliances  of  any 
sort  or  in  any  sense.    In  any  strict  and  proper  use  of  such 
words^  they  cannot  be  so  denominated.    If  one  not  an  osteopath 
directs  a  blow  at  their  art,  it  is  becoming  that  he  use  a  term  of 
description  not  to  be  mistaken.    We  conclude  that  the  act  of 
March  19^  1896,  was  not  intended  to  regulate  the  practice  of 
osteopathy  in  MississippL    The  course  of  study  and  examina- 
tion prescribed  in  our  law  upon  this  subject  seems  to  mark  it 
out  as  a  curriculum  of  the  allopaths.    It  at  least  suits  them  in 
many  respects,  but  its  chemistry  and  materia  medica  are  not 
Bpedally   adapted  to  assist  the  practice  of   osteopathy.    They 
make  no  use  of  the  immense  learning  contained  on  these  sub- 
jects, so  highly  valued  by  the  regular  physician.    It  appears  to 
us  that  our  legislation  upon  the  subject  of  the  practice  of  medi- 
cine has  been  framed  by  the  allopaths  to  suit  their  views  of  the 
medical  art,  and  with  the  laudable  design  of  excluding  from  the 
practice  the  unskillful  and  the  ignorant;  and  it  was  not  intended 
to  set  up  a  universal  standard  of  therapeutics,  from  which  none 
could  depart.     Courts  in  other  jurisdictions  where  similar  stat- 
tites  prevail,   have  led  the  way   for  our  decision   in  this  case. 
While  our  own  views  of  the  subject  would  probably  have  led  us 
to  the  conclusion  we  have  reached,   yet,  if  the  case  had  been 
otherwise,  we  should  have  felt  ourselves  strongly  constrained  by 
the  authority  and  reasoning  employed  by  them.    We  refer  to 
State  V.  LifEring,  61  Ohio  St  39,  76  Am'.  St.  Rep.  358,  65  N. 
E.  168;  State  v.  Mylod,  20  R.  I.  632,  40  Atl.  753;  Nelson  v. 
State  Board,  108  Ky.  769,  57  S.  W.  501.    Alabama,  vnth  a 
Btatute  widely  different   from  ours,  holds   another  view.    But 
^n^gg  ▼.  State,    134  Ala.  165,  32  South.  767,  sheds  no  Ught 
^pon  the  construction  of  our  statute. 

A  wise  legislature  some  time  in  the  future  will  doubtless  make 
Boitable  regulations  for  the  practice  of  osteopathy,  so  as  '^^  to 
delude  the  ignorant  and  unskillful  practitioners  of  the  art 
among  them.  The  world  needs  and  may  demand  that  nothing 
good  or  wholesome  shall  be  denied  from  its  use  and  enjojrment. 

The  judgment  below  is  reversed,  the  indictment  quashed,  and 
the  defendant  discharged. 
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An  OHeopathM  doM  not  praetiee  medicine  in  eontrayention  of 
a  statute  forbidding  an7<Hie.  without  a  certificate  of  qualification* 
to  prescribe  for  the  use  of  another  "anj  drug,  or  medieine,  or 
other  agency '^  State  y.  Jjiifering,  61  Ohio  St.  39,  76  Am.  St.  B^. 
858,  55  N.  R  168.  But  see  People  ▼.  Gordon,  194  HL  560,  88  Am. 
St.  Bep.  165,  62  N.  E.  858;  SUte  y.  Qxayett,  65  Ohio  St  289,  87 
Am«  St.  Bep.  605,  62  N.  E.  825. 


BOOKEE  V.  STATE. 

[81  Miss.  391,  33  South.  221.] 

GBIMIKAIi  TBIAIA— Bight  of  Accused  to  be  Present.— U; 

on  a  murder  trial,  a  witness  for  the  prosecution  is  partially  ex- 
ftmined  in  the  absence  of  the  accused,  when  all  proceedings  ara 
stopped,  the  presence  of  the  accused  procured,  the  evidence  ta^en  in 
his  absence  excluded  and  the  jury  instructed  to  wholly  disregard 
it,  whereupon,  against  the  objections  and  exception  of  the  aceraed, 
the  witness  is  re-examined,  testifying  substantially  as  he  had  dona 
ip  the  absence  of  the  accused,  the  action  of  the  court  is  fataBy 
erroneous,  and  the  accused,  upon  conyiction,  is  entitled  to  a  new 
trial     (pp.  474,  475.) 

J.  W.  Cutrer,  for  the  appellant 

W.  Williams,  assistant  attorney  general,  for  tlie  staite. 

*•**  CALHOON,  J.  On  the  reassembling  of  the  circuit  court 
after  the  noon  recess,  the  examination  of  a  state  witness  was  re- 
sumed in  the  absence  of  the  prisoner,  who  was  on  trial  on  an 
indictment  for  murder.  The  testimony  of  this  witness,  who 
saw  the  homicide,  was  quite  important,  and  his  examination  in. 
chief  lasted  for  a  time  sufficient  to  take  up  three  pages  of  type- 
written record  paper  for  the  transcription  of  the  notes  of  the 
stenographer.  The  examination  in  chief  of  the  witness  was  con- 
cluded by  the  state,  and  three  questions  had  been  asked  him  by 
counsel  for  the  prisoner,  when  the  court  discoyered  that  the  ac- 
cused was  not  present,  and  thereupon  the  presiding  judge 
stopped  the  proceedings  until  the  sherijS  brought  him  from  the 
jail.  Then  the  court  told  the  jury  not  to  consider  anything 
said  by  the  witness  in  the  absence  of  the  prisoner,  and  directed 
the  trial  to  proceed,  oyer  the  objection  of  the  prisoner,  idio  ex- 
cepted, and  the  witness  was  re-examined  de  noyo  and  cross-ex- 
amined, giving  substantially  the  same  testimony  as  he  had  de- 
livered in  the  absence  of  the  defendant.  This  action  of  the 
court  is  one  of  the  grounds  of  a  motion  for  a  new  trial  filed  by 
the  prisoner^  which  motion  was  overruled,  and  in  this  we  think 
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there  is  fatal  error.  The  prisoner  had  the  constitutional 
right  to  he  present,  and  formerly  it  was  nniformly  held  that  a 
cGnriction  was  Toid  unless  the  record  afibrmatiYelj  showed  his 
presence.  Now,  nnder  the  statute,  his  presence  is  presumed, 
unless,  as  in  this  case,  the  record  shows  his  absence.  The 
authorities  cited  in  the  brief  of  counsel  for  appellant  are  con« 
dusire  of  the  question.  The  attorney  general,  with  commend- 
able frankness  and  fairness,  concedes  it,  and,  with  a  proper  and 
high  conception  of  his  real  duty  as  an  officer,  himself  produces 
a  case,  the  facts  of  which  are  precisely  the  same  as  in  the  case 
before  us:  State  v.  Greer,  22  W.  Va.  801.  In  that  case  the 
court  said :  '^e  will  not  inquire  whether  the  prisoner  was  im- 
favorably  or  otherwise  affected  by  the  cross-examination  of  the 
witness  in  his  absence.  He  had  the  right  to  be  present,  which 
he  did  not  and  could  not  waive.  He  had  the  right  to  observe 
every  look,  gesture,  or  movement  of  the  witness  while  he  was 
testifying,  and  it  matters  not  that  the  court  excluded  the  evi- 
dence and  certified  that  it  was  repeated  in  his  presence."  In 
the  case  in  hand  we  think  the  coiurt  below  should  have  offered 
to  the  prisoner  that  a  mistrial  should  be  entered,  and  a  venire 
de  novo  ordered.  If  this  had  been  done  and  refused,  perhaps 
the  trial  might  well  have  proceeded,  but  that  case  is  not  before 
^  As  it  is,  the  new  trial  should  have  been  granted. 
Beversed  and  remanded  for  a  new  trial. 


The  Accused  in  felony  cases  has  a  right  to  be  present  at  all 
umes  in  the  coarse  of  his  trial  when  an^hing  is  said  or  done  af- 
fecting him  as  to  the  charge  against  him  in  any  material  respect: 
State  V.  Kelly,  97  N.  C.  404,  2  Am.  St.  Rep.  299,  2  8.  E.  185;  State 
V.  Mannion,  19  Utah,  605,  75  Am.  St.  Bep.  753,  57  Pac.  542  j  notes 
to  Tight  V.  State,  28  Am.  Dec.  629-631;  Warren  v.  State,  68  Am. 
l^ec.  219-228.  As  to  his  right  to  be  present  at  proceedings  other 
JMn  the  trial,  see  State  v.  Young,  50  W.  Va.  96,  88  Am.  St.  Bep. 
W6,  40  S.  E.  334;  State  ▼.  Warner,  165  Mo.  399,  88  Am.  St.  Bep. 
*22,  66  8.  W.  684;  State  v.  Atkinson,  40  S.  C.  363,  42  Am.  St.  Bep. 
877,  18  a  E.  1021;  State  v.  Jacobs,  107  N.  C.  772,  22  Am.  St.  Bep. 
^12,  11  8.  E.  962.  His  right  is  not  violated  when  he  steps  into 
^  anteroom  for  five  minutes  some  fifteen  or  twenty  feet  distant 
to  telephone  to  a  witness,  against  the  objection  of  the  district  at- 
torney, and  during  his  absence  his  counsel  continues  the  cross- 
^^Eamination  of  a  witneis:  People  ▼.  Bragle,  88  N.  Y.  585,  42  Am* 
Bep.  260.  r  -• 
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BALLAED  ▼.  MISSISSIPPI  COTTON  OIL  COMPANY. 

[81  Miss.  507,  84  South.  £^3.1 
OONSTlTUViOKAL  LAW— Beraraiioe  of  Statntei.— WhenoTer 

the  eourt  findi  on  the  face  of  a  statute  a  number  of  different  pro- 
vis  ions,  some  constitutional  and  some  not,  it  may  sever  them  if 
they  are  not  interdependent,  striking  out  the  unconstitutional  pro- 
visions and  allowing  the  valid  ones  to  stand.  This  is  what  is  meant 
by  the  severance  of  a  statute;  but  whenever  a  court,  in  order  to 
uphold  the  constitutionality  of  a  statute,  has  to  interpolate  therein 
provisions  not  put  there  by  the  legislature,  this  is  no  case  of  sev- 
erance nor  a  proper  limitation  of  the  provisions  which  are  in  the 
statute  by  judicial  construction.  Such  action  is  nothing  less  than 
pure  judicial  legislation,  and  this  cannot  be  defensible,     (p.  492.) 

OONSTITUnONAL  LAW— Employer's  LLablUty  Act— S|ie- 
0ial  Legislation.— A  statute  providing  that  every  employ6  of  any 
corporHtion  shall  have  the  same  rights  and  remedies  for  an  injury 
sulTorod  by  him  from  an  act  or  omission  of  the  corporation  or  its 
ornp]uy6s  as  are  allowed  by  law  to  other  persons  not  employ^, 
whore  the  injury  results  from  the  negligence  of  a  superior  agent 
or  offleor,  or  of  a  person  having  the  right  to  direct  or  control  the 
Borvicoa  of  the  person  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow-servant,  and  that  knowledge  of 
df^fcctive  appliances  by  the  person  injured  shall  constitute  no  de- 
fonsfl  and  that  the  provisions  of  the  statute  shall  not  be  waived 
by  contract,  is  unconstitutional,  because  it  imposes  restrictions  on 
ail  corporations  without  reference  to  any  difference  arising  out  of  the 
naturo  of  their  business,  which  are  not  imposed  upon  natural  per- 
sons, and  thus  denies  to  corporations  the  equal  protection  of  the 
Iriws.     (p.  499.) 

H.  N.  Miller  and  Campbell  &  Gkorge,  for  the  appellants. 
Smith,  Ilirfih  &  Landan,  for  the  appellee. 

«w  WTriTFIELD,  C.  J.  We  are  clearly  of  the  opinion 
that  tlie  stepladder  furnished  the  deceased  employ^,  John  W. 
Ballard,  was  a  wholly  unsafe  and  dangerous  appliance;  but  it 
is  equally  clear  that  he  had  knowledge  of  its  dangerous  char- 
ccter.  Under  the  common  law  his  suit  would,  therefore,  fail; 
but  he  sues  under  the  provisions  of  the  act  of  1898 :  Laws  1898, 
p.  85,  c.  G6,  Section  1  is  amendatory  of  chapter  87  of  the  laws 
of  1896  (Laws  1896,  p.  97),  which  itself  is  amendatory  of  sec- 
tion 3559  of  the  code  of  1892,  which  is  a  mere  rescript  of  sec- 
tion 193  of  the  constitution  of  1890. 

Section  193  is  in  these  words:  "Every  employ^  of  any  rail- 
road corporation  shall  have  the  same  rights  and  remedies,  for 
any  injury  suffered  by  him  from  the  act  or  omission  of  said  cor- 
poration or  its  employes,  as  are  allowed  by  law  to  other  persons 
not  employes,  where  the  injury  results  from  the  negligence  of  a 
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superior  ageat  or  officer;  or  of  a  person  haying  the  right  to  con- 
trol or  direct  the  serrices  of  the  party  injured;  and  also 'when 
the  injury  resnlts  from  the  negligence  of  a  fellow-servant  en- 
gaged in  another  department  of  labor  from  that  of  the  party  in* 
jured,  or  of  a  fellow-servant  on  another  train  of  cars,  or  one 
engaged  abont  another  piece  of  work.  Knowledge  by  any  em- 
ploy6  injured  of  the  defective  or  unsafe  character  or  condition 
of  any  machinery,  ways  or  appliances,  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  except  as  to  conductors,  or  en- 
gineers in  charge  of  dangerous  or  unsafe  cars,  or  engines  volun- 
tarily operated  by  them.  Where  death  ensues  from  any  injury 
to  employes,  the  legal  or  personal  representatives  of  the  person 
injured  shall  have  the  same  rights  and  remedies  as  are  allowed 
by  law  to  such  representatives  of  other  persons.  Any  contract 
or  agreement,  express  or  implied,  made  by  an  employ^  to  waive 
the  benefit  of  this  section,  shall  be  null  and  void;  and  this  sec- 
tion shall  not  be  construed  to  deprive  any  employ6  of  a  corpora- 
tion, or  his  legal  or  personal  representative,  of  any  legal  right 
or  remedy  that  he  ""^  now  has  by  the  law  of  the  land.  The 
legislature  may  extend  the  remedies  herein  provided  for  to  any 
other  class  of  employ^^^ 

Section  1  of  the  act  of  1898  (Laws  1898,  p.  85,  c.  66)  is  as 
follows:  '^Section  1.  Be  it  enacted  by  the  legislature  of  the 
state  of  Mississippi,  that  section  3559  of  the  annotated  code  of 
1892  be  amended  so  that  the  same  shall  read  as  follows,  to  wit : 
Eveiy  employ^  of  any  corporation  shall  have  the  same  rights 
and  remedies  for  an  injury  suffered  by  him  from  the  act  or 
omission  of  the  corporation  or  its  employ^  as  are  allowed  by 
law  to  other  persons  not  employes,  where  the  injury  results  from 
the  negligence  of  a  superior  agent  or  officer,  or  of  a  person  having 
the  right  to  control  or  direct  the  services  of  the  party  injured; 
and  also  when  the  injury  results  from  the  negligence  of  a  fel- 
low-servant engaged  in  another  department  of  labor  from  that 
of  the  party  injured,  or  of  a  fellow-servant  on  another  traiu  ot 
cars,  or  one  engaged  about  a  different  piece  of  work.  Knowl- 
edge by  an  employ^  injured  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways  or  appliances,  or  of  the 
improper  loading  of  cars,  shall  not  be  a  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conductors  or  engineers,  in 
charge  of  dangerous  or  unsafe  cars,  or  engines  voluntarily  oper- 
ated by  them.  When  death  ensues  from  an  injury  to  an  em- 
ploy6  an  action  may  be  brought  in  the  name  of  the  widow  of 
6udi  employ^  for  the  death  of  the  husband,  or  by  the  husband 
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for  the  death  of  his  wife,  or  by  the  parent  for  the  death  of  a 
child,  or  in  the  name  of  the  child  for  the  death  of  an  only 
parent,  for  such  damages  as  may  be  suffered  by  them  respee- 
tively  by  reason  of  such  death,  the  damages  to  be  for  the  use  of 
such  widow,  husband  or  child,  except  that  in  case  the  widow- 
should  have  children  the  damages  shall  be  distributed  as  per- 
sonal property  of  the  husband.  The  legal  or  personal  repre- 
sentative of  the  person  injured  shall  have  the  same  rights  and 
remedies  as  are  allowed  by  law  to  such  representatives  of  other 
persons.  In  every  such  action  the  ^^'^  jury  may  give  such  dam- 
ages as  shall  be  fair  and  just  with  reference  to  the  injury  result- 
ing from  such  death  to  the  person  suing.  Any  contract  or 
agreement,  expressed  or  implied,  made  by  any  employ6  to  waive 
the  benefit  of  this  section  shall  be  null  and  void ;  and  this  sec- 
tion shall  not  deprive  an  employ^  of  a  corporation,  or  his  legal 
or  personal  representative,  of  any  right  or  remedy  that  he  now 
has  by  law.*' 

The  only  effect  of  the  amendment  of  section  3559  of  the 
code  of  1892  is  to  substitute  the  words  '^any  corporation,*'  in 
section  1  of  said  act  of  1898,  for  the  words,  "a  railroad/'  in 
section  3559,  and  to  add,  in  section  1  of  the  act  of  1898,  this 
clause,  ''  or  of  the  improper  loading  of  cars.'* 

Section  193  of  the  constitution  of  1890  was  adopted  after  the 
decision  of  the  United  States  supreme  court  in  Missouri  R  B. 
Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  Rep.  1161,  in  1888,  and 
was  manifestly  intended  to  authorize  legislation  along  the  lines 
held  constitutional  in  that  case — ^that  is  to  say,  to  abolish  the  fel- 
low-servant rule  in  the  case  of  employes  of  railroad  corporations 
whose  business  was  known  to  be  inherently  dangerous — ^and  the 
purpose  of  the  last  clause  of  section  193  was  to  extend  the  reme- 
dies therein  provided  for  to  any  other  class  of  employes  of  cor- 
porations or  persons  whose  business  was,  hke  that  of  railroads, 
inherently  dangerous,  or  whose  business  was  so  different  from 
the  business  of  other  corporations  or  persons  as  to  furnish  the 
basis  for  a  classification  of  the  businesses  of  such  corporations  or 
persons,  under  which  their  employes  might  be  permitted  to  sue 
without  reference  to  the  fellow-servant  rule,  while  the  employes 
of  corporations,  or  persons  not  having  that  sort  of  businesai, 
could  not  so  sue ;  in  other  words,  to  permit  a  classification  based 
on  ^^some  different  bearing  a  reasonable  and  just  relation  to  the 
act  i^  respect  to  which  the  classification  is  proposed*':  Ellis* 
Case,  1^/  ^;  S-  ^^O.  17  Sup.  Ct.  Eep.  256.    The  use  of  the 
^opd  '  ^^^'    ^^  ^^  la»t  clause  of  section  193  of  the  constitu- 
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tion  of  1890,  clearly  indicates  that  it  was  not  the  ^^  purpose 
of  the  section  to  extend  its  provisions  to  all  employes  of  all 
persons  or  corporations,  bnt  only  to  such  employes  of  persons 
or  corporations  as  operated  business  between  which  and  the 
business  of  all  other  persons  or  corporations  there  exists  some 
difference — some  substantial  diflference — such  as  would  be  held 
a  warrant  for  a  dassiiication  conferring  upon  such  employes 
of  the  first  class,  and  denying  to  employes  of  the  latter  class, 
the  benefits  of  section  193  of  the  constitution.     The  thought  was 
that  a  classification  might  be  made,  giving  to  the  employes  of 
some  corporations  and  of  some  persons  the  right  to  recover,  and 
denying  it  to  the  employes  of  all  other  corporations  and  per- 
sons, provided  that  classification  was  based  upon  some  distinc- 
tive difference  between  the  kinds  of  business  conducted  by  the 
one  set  of  corporations  or  individual  employers.     Section  193 
was  itself  a  special  classification  of  railroad  employes,  based 
on  the  known  hazardous  character  of  the  operation  of  railroad 
cars.    It  was  the  direct  product  of  the  Mackey  case,  supra.    It 
is  not,  therefore,  to  be  supposed  that  the  last  clause  of  the  sec- 
tion meant  any  more  than  that  there  might  be  other  classifica- 
tions of  the  employes  of  corporations  or  individual  persons, 
baeed  also  on  some  distinguishing  difference  in  the  nature  of 
the  businesses.    We  do  not  understand  the  supreme  court  of  the 
United  States,  in  its  many  decisions  on  this  subject,  to  mean 
that  the  dangerousness  of  a  particular  business  would  be  the 
only  basis  for  distinguishing  between  the  business  of  corpora- 
tions or  individual  employers  in  the  classification,  but  rather 
that  any  substantial   difference  between  particular  businesses 
^hich  would  serve  as  a  reasonable  basis  for  a  classification,  al- 
lowing the  employes  in  the  one  case  to  recover,  and  in  the  other 
case  not,  is  sufficient.    This  we  understand  to  be  the  doctrine 
of  the  Ellis  Case,  165  U.  S.  160,  17  Sup.  Ct.  Eep.  255 ,  and  of 
Magoun   v.    Illinois    etc.  Co.,    70  U.  S.    293,    18    Sup.    Gt. 
Kep.  594,  and  of  St.  Louis  etc.  Co.  v.  Paul,  173  U.  S.  404,  19 
Sup.  Ct.  Bep.  419,  in  which  last  case  the  difference  was  held  to 
^^  consist  in  the  fact  that  the  corporation  was   engaged  in  a 
public  business,  and  that  the  public  character  of  that  business 
made  a  sufficient  difference  for  upholding  that  statute.    Whilst 
tbis  case  seems  an  extension  of  the  doctrine  of  the  Mackey  case, 
it  is  clearly  an  application  of  the  same  principle.    Neither  held 
that  the  employes  of  all  could  be  given  this  right  to  recover. 
One  held  that  the  employ^  of  a  railroad  corporation  might  be 
given  the  right  to  recover  because  of  the  dangerous  character 
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of  that  business;  the  other^  that  the  employes  might  recover, 
under  the  Arkansas  statute  involved^  because  ^^of  the  fact  that 
the  corporations  [raibroad]  were  clothed  with  a  public  trust, 
and  discharged  duties  of  public  consequence  affecting  the 
community  at  large/'  it  being  said,  following  the  supreme 
court  of  Arkansas,  '^that  the  regulation,  as  promoting  the 
public  interest  in  the  protection  of  emploj^s^  to  the  limited 
extent  stated,  was  properly,  in  the  power  to  amend,  reserved 
imder  the  state  constitution.**  It  will  be  observed  that  this 
decision  is  criticised  as  pressing  the  doctrine  beyond  its  utmost 
legal  tension,  in  a  note  of  Mr.  Freeman  to  this  same  case  at 
the  top  of  page  181,  62  Am.  St.  Bep. ;  but  the  criticism  should 
be  rather  of  ihe  supreme  court  of  Arkansas  than  of  the  United 
States  supreme  court,  as  we  shall  show  later  herein. 

The  act  of  1898,  under  review,  is  assailed  as  violating  the 
fourteenth  amendment  of  the  constitution  of  the  United  States, 
because  it  denies,  as  alleged,  to  corporations  the  equal  protec- 
tion of  the  laws  in  two  respects:  1.  In  that  it  applies  to  the 
employes  of  all  corporations,  without  reference  to  any  differ- 
ences in  the  respective  businesses  of  the  corporations;  2.  Be- 
cause it  discriminates  between  employes  of  natural  persons 
and  of  corporations — ^and  the  argument  is  put  briefly  thus  by 
way  of  illustration:  '^Suppose  one  man  has  an  independent 
fortune,  and  has  a  large  body  of  pine  land,  say  in  Clarke 
county,  Mississippi,  and  being  desirous  of  converting  the  timber 
upon  these  lands  into  lumber  and  recognizing  that  the  sawmill 
business  is  hazardous  and  likely  to  impose  large  liability  upon 
^^^  him,  he  incorporated  this  business  under  the  name  of  the 
Clarke  County  Sawmilling  Company.  Alongside  of  him  and 
his  property  in  Clarke  county  is  an  individual  owning  an  equal 
body  of  land,  who  does  not  see  fit  to  take  this  precaution.  Sup- 
pose the  boilers  of  these  two  sawmills  are  notoriously  weak,  and 
all  the  employes  of  both  parties  are  aware  of  it,  and  yet  they 
continue  to  work.  Suppose,  now,  at  the  same  time  and  from 
identically  the  same  cause,  a  boiler  explosion  takes  place  in 
both  mills.  The  Clarke  County  Sawmilling  Company  would, 
under  the  act  of  1898,  be  mulcted  in  damages,  but  the  individ- 
ual would  not  be  liable."  And  it  is  urged  that  the  act  applies 
to  all  corporations,  but  to  no  natural  persons,  and,  since  the 
natural  person  and  the  corporation  might  be  both  engaged  in 
precisely  the  same  business,  a  discrimination  in  such  cases  does 
not  rest  on  any  difference  in  the  business.  Possibly  the  clear- 
est statement  of  the  doctrine  contended  for  by  appellee  is  that 
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fltsted  in  Soon  Hing  y.  Crowley,  113  IT.  S.  708,  709,  5  Sup.  Ct 
Bep.  733,  88  follows:  '^The  discriminatioiis  which  are  open  to 
objection  are  those  where  persons  engaged  in  the  same  busi- 
ness are  snbject  to  differ^xt  restrictions,  or  are  held  entitled 
to  different  privileges  nnder  the  same  conditions.  It  is  only 
then  that  the  discrimination  can  be  said  to  impair  that  equal 
right  which  all  can  claim  in  the  enforcement  of  the  law."  In 
the  EUis  case,  sapra,  it  is  said  that  the  classification  must  al- 
ways rest  upon  ''some  difference  which  bears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the  classification  is 
proposed,  and  can  nerer  be  made  arbitrarily." 

Multiplied  citations  from  the  United  States  supreme  court 
could  be  made,  but  the  thought  running  through  them  all,  as 
we  understand  them,  clearly  is  thai  the  classification  is  not  to 
be  made,  except  upon  the  basis  of  some  difference  between  the 
business  of  those  favored  and  the  business  of  those  not  favored 
—a  substantial  difference  warranting  the  classification.  We 
have  read  eritieally  all  the  decisions  cited  in  the  briefs  from  the 
Umted  States  supreme  court  without  finding  any  decision  hold- 
ing ■*•*  expressly  that  a  statute  providing  that  the  employes  of 
all  corpcnrationa  may  so  recover  can  be  upheld.  We  have  read 
earefuUy^  also,  the  decisions  from  the  state  supreme  courts 
cited,  and  others  not  dted,  by  connseL  We  will  quote  briefly 
from  a  few  of  theae  to  tibaw  that  the  line  of  distinction  is  the 
one  we  have  indicated. 

In  Holden  v.  Hardy,  169  TJ.  S.  393,  18  Sup.  Ct.  Rep.  388, 
the  court  says :  'nVhile  the  business  of  mining  coal  and  manu- 
facturing iron  began  in  Pennsylvania  as  early  as  1716,  and  in 
Yiiginia,  North  Carolina  and  Massachusetts  even  earUer  than 
this,  both  mining  and  manufacturing  were  carried  on  in  such 
a  limited  way  and  by  such  primitive  methods  that  no  special 
laws  were  considered  necessary,  prior  to  the  adoption  of  the  con- 
stitution, for  the  protection  of  the  operatives;  but  in  the  vast 
proportiona  which  these  industries  have  since  assumed  it  has 
been  found  that  they  can  no  longer  be  carried  on  with  disregard 
of  the  safety  and  health  of  those  engaged  hi  them,  without  spe- 
cial protection  against  the  dangers  necessarily  incident  to  those 
employments.  In  eonsequenoe  of  this,  laws  Imve  been  en- 
acted in  most  of  the  states  designed  to  meet  these  exigencies^ 
and  to  secure  the  safety  of  persons  peculiarly  exposed  to  those 
dangerSb  Within  this  general  category  are  ordinances  provid- 
ing  for  fire  escapes  for  hotels,  theaters,  factories,  and  other 
large  buildings,  a  municipal  inspection  of  boilers  and  appli* 
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ances  designed  to  Becure  passengers  upon  railways  and  steam- 
boats against  dangers  necessarily  incident  to  these  methods 
of  transportation.  In  states  where  mannfactnring  is  carried 
on  to  a  large  extent,  provision  is  made  for  the  protection 
of  dangerous  machinery  against  accidental  contact;  for  the 
cleanliness  and  ventilation  of  working  rooms ;  for  the  guarding 
of  well  holes,  stairways,  and  elevator  shafts,  and  for  the  em- 
ployment of  sanitary  appliances.  In  others,  where  mining  is 
the  principal  industry,  special  provision  is  made  for  the  shoring 
up  of  dangerous  walls,  for  ventilation  shafts,  bore  holes,  escape- 
ment shafts,  means  of  signaling  the  surface  for  supply  of 
*•*  fresh  air,  and  the  elimination,  as  far  as  possible,  of  the  dan- 
gerous gases;  for  safe  means  of  hoisting  and  lowering  cages;  for 
a  limitation  upon  the  number  of  persons  permitted  to  enter  a 
cage,  and  that  cages  shall  be  covered;  and  that  there  shall  be 
fences  and  gates  around  the  top  of  shafts,  besides  other  similar 
precautions These  statutes  have  been  repeatedly  en- 
forced by  the  courts  of  the  several  states,  their  yalidi^  as- 
sumed, and,  so  far  as  we  are  informed,  they  have  been  uni- 
formly held  to  be  constitutional/' 

All  the  instances  set  forth  here  illustrate  the  principle  that 
the  discrimination  in  favor  of  certain  employes  is  always  based 
upon  some  distinctive  difference  in  the  business  about  which 
they  are  employed — a  difference  inhering  in  the  very  nature  of 
the  business. 

In  the  case  of  Smith  v.  Louisville  etc.  B.  B.  Co.,  75  Ala. 
449,  the  court  says :  ^^This  statute  creates  an  entirely  new  cause 
of  action — one  theretofore  unknown.  Before  its  enactment — 
February  24,  1872 — ^neither  the  father  nor  the  mother  could  re« 
cover  damages  for  such  killing.  Not  only  does  the  statute  cre- 
ate a  new  cause  of  action,  but  it  confines  the  right  to  main- 
tain such  a  suit  to  the  father,  if  living,  and,  if  not,  to  the 
mother.  If  neither  be  living,  no  one  else  can  maintain  the 
suit.  And  the  statute  is  highly  penal  in  its  terms,  and  must 
be  construed  as  a  penal  statute.  Is  the  act  copied  above  con- 
stitutional? It  will  be  observed  that  under  the  statute  the 
action  lies  only  against  certain  classes— corporations  and  pri- 
vate associations  of  persons.  These  are  held  accountable  for 
the  wrongful  acts  and  omissions  of  their  ofScers  and  agents. 
Individuals  engaged  in  the  same  business,  having  the  same  de- 
scription of  officers  or  agents,  may  cause  the  death  of  a  minor 
child  by  the  wrongful  act  or  omission  of  such  officer  or  agent, 
and  there  will  be  no  liability  for  such  death.    To  illustrate: 
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Manufacturing  establishments,  in  all    their   extensive  variety, 
mining   enterprises,  cotton    compresses,  mills,  steam    vessels, 
and  even  railroads,  may  be  o^Tied  and  operated  without  incor- 
poration, *•*  and  by  a  single  proprietor.    These  are  not  within 
the  law;  and  for  the  death  of  a  minor  child,  caused  by  the 
wrongful  act  or  omission  of  an  agent  of  such  enterprise,  neither 
the  father  nor  the  mother  can  maintain  a  suit.     If,  however, 
there  be  more  owners  than  one,  or  if  the  enterprise  be  incor- 
porated, then  the  statute  gives  a  right  of  action  to  the  father, 
if  living,  and  to  the  mother,  if  he  be  dead.     This  precise  dif- 
ference the  statute  makes,  although  the  character  of  business 
and  the  wrongful  act  or  omission  of  the  agent  be  in  each  case 
the  same.     How  this  will  work  will  readily  suggest  itself.     If 
the  employer,  being  a  single  individual,  be  not  responsible  for 
the  wrongful  act  or  omission  of  the  agent  he  employs,  how  can 
the  same  act  by  the  same  agent  employed  under  the  same  cir- 
cumstances, impose  a  penalty  on  the  innocent  employer,  merely 
because  two  or  more  owned  the  business  and  united  in  employ- 
ing the  agent?    If  so,  on  what  principle?    Is  individual  en* 
terprise  less  amenable  to  legislative  surveillance  than  associ-^ 
ated  capital?    Within  the  last   twenty  years    very  important 
constitutional  provisions,  federal  and  state,  have  been  adopted. 
Article  14  of  the  amendments  to  the  constitution  of  the  United 
States  declares  (section  1)  that  ^no  state  shall  ....  deny  ta 
aay  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.'    Speaking  of  this  provision.  Justice  Field,  of  the  United 
States  supreme  court,  in  County  of  San  Mateo  v.  Southern  Pac. 
B.  S.  Co.,  8  Am.  &  Eng.  B.  R.  Cas.  1,  said :  'It  not  only  implies 
the  right  of  each  to  resort  on  the  same  terms  with  others  to  the 
courts  of  the  country  for  the  security  of  his  person  and  prop- 
erty, the  prevention  and  redress  of  wrongs,  and  the  enforce- 
ment of  contracts,  but  also  liis  exemption  from  any  greater 
burdens  of  charges  than  such  as  are  equally  imposed  upon  all 
others  under  like  circumstances' :  8  Am.  &  Eng.  R.  R.  Cas.  1-11, 
8  Saw.  238, 13  Fed.  722.    In  the  case  of  Deppe  v.  Chicago  etc 
By.  Co.,  36  Iowa, ,54,  the  court  says:  *The  defendant  asked  the 
court  to  instruct  the  jury  that  the  plaintiff,  in  view  of  his 
employment  (shoveling  dirt  at  a  bank)  ^^^^  at  the  time  of  his 
injury,  was  not  within  the  purpose  and  meaning  of  the  act, 
and  hence  they  should  find  for  the  defendant.    This  was  re- 
fused, and  thereon  arises  the  first  assigned  error.    It  was  said^ 
in  the  case  of  McAunich  v.  Mississippi  etc  R.  R.  Co.,  20  lowa^ 
338,  which  was  an  action  by  the  administratrix  of  a  brakeman: 
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iJ  enfloje,  but  no  business  of  a 

r-iLi  cscniiinj  tobe  eagafe«d  in,  tiioi  the  case  is  not  within 
B^  i^  «^-*  liATilixj  is  ertfiK'-*^  by  the  act,  upon 

sLtoatioD.^    And  in  another 

day  *X€T  T.  Dnbaque  etc  B.  B.  Co^ 

O'W-i,  347  K  XI  w»  heLi  ihat  *^  connection  with  railroadfl,  the 

ter=  •«::?:  :-e'  apriies  to  the  oonducton^  agents^  snperintend- 
«iu.  and  05i*f»  «i^a»i  in  operating  the  load,  and  the  like, 
and  b:c  to  cscaoaci.  rs  or  peraons  building  or  constructing  the 
icalbei  or  laying  down  Uie  ties  and  xafla."*    It  was  under 
thU  coxi5tr;icuoii  of  Urn  language  of  the  statute    that  it  was 
h^li  coa^umucnal,  as  before  explained.'    But   if   the   statute 
a>-Ii  be  so  cvmstmed  as  to  apply  to  all  persons  in  the  emploT 
of  milioad  eorpontiona^  without  ngaid  to  tiie  business  they 
wvre  employed  in,  then  it  would  he  a  ckar  ease  of  (dass  l^gifr- 
lation,  and  would  not  apply  wpoa  the  Bane  terms  to  all  in  the 
same  situation,  and  bcBoe  would  be  unmnstitutional,  and  mani- 
festly BO.    To  illastrate:   Suppose  a  lailioad  company  employ 
seTerai  persons  to  cut  timber  on  its  n^it  of  way  wrfaere  it  is 
^K>ut  to  extend  its  road,  and  the  land  owner  employs  a  like 
number  of  persons  to  cut   timber  on  a   strip  of  equal   length 
alono:side  of  such  right  of  way.    If  one  of  eadi  set  of  em- 
ployes shall  be  injured  by  the  n^ligenoe  of  a  coemploy^  and 
the  employe  of  the  railroad  company  can,  under  the  statute, 
niaintain  an  action  against  his  employer,  and  the  other  cannot, 
then  it  is  dear  that  the  law  does  not  appty  upon   the  same 
terms  to  all  in  the  same  situation.    The  law,  then,  would  not 
have  uniform  operation,  but  would  be  Tiolative  of  the  eonstitii- 
tion,  just  as  much  as  a  law  that  should  prescribe,  under  the 
same   drcumatances,  difEerent   liabilities   for   merchantSy   t^ 
'^^^  mechanics  and  for  laborers.    The  manifest  purpose  of  Ihe 
statute  was  to  gire  its  benefits  to  employ^  engaged  in  the  has- 
ardoufl  business  of  operating  railroads.    When  thus  limited,  it 
is  constitutional;  when  extended  further,  it  becomes  unccROsti* 
tutionsL'^ 

We  must  confess  that  the  argument  upholding  the  constita- 
tionality  of  Uie  statute  before  us  is  exceptionally  able,  and 
presents  many  objections  to  the  Tiew  we  hare  stated,  but  <^ 
jections  all  of  whidi  we  think  answerable.  For  example,  it » 
said,  first,  that,  since  the  act  of  1898  is  amendatory  of  sectioa 
3569  of  the  code,  the  court  Would  be  warranted  in  limiting  the 
words  ^any  corporation'^  to  such  corporations  as,  like  rsi^ 
roadi^  are  engaged  in  a  hazardous  business.    The  argument  ii 


Oct.  1902.]    Baxlakd  v.  Mississippi  Cotton  Oil  Co.        485 

that,  since  section  3559  applies  alone  to  railroads,  and  since  the 
only  pertinent  amendment  is  the  diange  of  the  words  **a  rail- 
road'^ into  the  words  "any  corporation,**  the  act  retaining 
bodily  the  language  used  in  section  3559  as  applicable  to  rail- 
roads only,  the  act  of  1898  must  mean,  in  the  use  of  the  words 
"any  corporation,*'  any  corporation  ejnsdem  generis  with  rail- 
road corporations— corporations  of  that  kind,  whose  business  is 
hazardous.  But  the  complete  answer  to  this  very  ingenious 
suggestion  is  that  the  method  of  amending  a  statute  has  been 
dianged  by  section  61  of  the  constitution,  so  as  to  make  the 
whole  of  the  law  on  the  subject  appear  in  the  amendment;  so 
that  the  only  form  in  which  we  have  section  3559  is  in  section  1 
of  said  act  of  1898.  The  language  is  that  "section  3559  of  the 
code  of  1892  be  amended  so  that  the  same  shall  read  as  fol- 
lows, to  wit:  Every  employ6  of  any  corporation,**  etc.  Section 
3559  does  not  exist  in  the  body  of  our  law,  except  as  set  out 
in  section  1  of  the  act  of  1898.  Another  objection  to  this  view 
is  that  it  would  have  been  extremely  easy,  if  such  had  been 
the  legislative  purpose,  to  have  said,  "Every  employ^  of  any 
corporation  whose  business  is  inherently  dangerous.*'  We  think 
we  must  read  the  language  as  the  legislature  has  written  it, 
and,  so  read,  the  legislature  clearly  meant  to  extend  the  •^^  rem- 
edy to  the  employes  of  all  corporations,  without  reference  to 
fcny  distinction  existing  between  the  diflEerent  business  of  cor- 
porations. 

2.  In  respect  to  the  cases  of  Pittsburg  etc  H.  H.  Co.  t.  Mont- 
gomery, 152  Ind.  1,  71  Am.  St.  Rep.  301,  49  ST.  E.  582,  and 
Tullifl  V.  Lake  Erie  etc.  E.  B.  Co.,  175  T7.  S.  348,  20  Sup.  Ct. 
Bep.  136,  it  is  very  earnestly  insisted  that  Tulis  t.  Lake 
Erie  etc.  E.  R.  Co.,  175  U.  S.  350,  20  Sup.  Ct.  Rep.  136,  up- 
holds the  view  that  a  statute  like  this,  applicable  to  all  cor- 
porations, is  not  unconstitutional;  and  it  is  said  that  these  two 
cases  further  uphold  the  view  that  the  court  may,  by  a  process 
of  judicial  inclusion  and  exclusion,  look  to  the  evidence  in  each 
case  to  determine  in  that  way — ^from  the  evidence,  showing  the 
nature  of  the  business — ^whether  any  particular  corporation 
faHa  within  or  without  the  constitutional  line  of  demarkation. 
This  argument  for  appellant  is  put  with  such  clearness  and 
power  that  we  do  not  think  the  presentation  could  be  improved 
^pon,  and  so  we  quote  it  entire.    Says  learned  counsel : 

"The  mere  fact  that  natural  persons  are  not  included  in  the 
act  does  not  render  it  obnoxious  to  the  provisions  of  the  four- 
teenth amendment.    If  so  why  does  the  supreme  courts  in  tht 
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rase  of  Tullis  v.  Lake  Erie  etc,  R.  B.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  Bep.  136,  uphold  almost  a  similar  statute  as  to  rail- 
Toeds?    The  language  of  the  Indiana  act  was  'railroad  and 
other  corporations/    It  did  not  include  individuals*    There  are 
«  number  of  individuals  in  the  United  States  who  have  the 
means  to  operate  railroads,  and  doubtless  there  are  instances 
where  railroads  are  owned  and  operated  by  individuals;  yet 
the  supreme  court  of  the  United  States,  in  the  above  cited  case, 
holds  such  legislation  as  is  under  consideration  now  not  in  con- 
travention of  the  constitution.    The  illustration  of  opposing 
counsel  will  apply  just  as  forcibly  to  an  individual  operating  a 
railroad  as  it  does  to  a  sawmill  and  commercial  corporation. 
The  case  of  Tullis  v.  Lake  Erie  etc.  B.  B.  Co.,  175  U.  S.  348, 
20  Sup.  Ct.  Bep.  136,  is,  we  think,  in  point  to  uphold  *^*^  the 
constitutionality  of  the  act  imder  consideration.    While  the  court 
does  use  the  language  that,  considering  the  act  of  Indiana  as 
applying  only  to  railroad  corporations,  it  cannot  be  regarded 
as  in  conflict  with  the  fourteenth  amendment,  yet  it  is  evident 
that  the  court  intended  to  convey  the  idea  that  it  was  not  called 
upon  to  consider  it,  except  so  far  as  railroad  corporations  were 
concerned,-  and  it  is  not  to  be  taken  at  all  as  an  intimation 
that  it  would  hold  the  act  of  Indiana  unconstitutional  as  to 
other  corporations.     The  only  ground  upon  which  counsel  at- 
tacks the  act  of  1898  is  that  it  does  not  extend  its  provisions 
to  natural  persons,  and  therefore  it  is  class  legislation;  and  the 
court,  in  its  order  remanding  the  case,  seems  to  intimate  that 
the  fact  that  natural  personjs  are  not  included  in  the  act  would 
render  it  unconstitutional,  as  it  applies  to  aU  corporations  and 
to  no  natural  persons.    But  on  this  point  the  case  of  Tullis  y. 
Lake  Erie  etc.  B.  B.  Co.,  176  U.  S.  348,  20  Sup.  Q.  Bep.  136, 
it  seems  to  me,  is  decisive.    If  the  fact  that    the    omission 
from  the  act  of  natural  persons  would  render  the  act  in  conflict 
with  the  fourteenth  amendment,  then  the  court  would  have 
said  that  the  act  imposed  liabilities  and  restrictions  upon  cor- 
porations operating  railroads,  but  did  not  impose  the  same  lia- 
bilities and  restrictions  upon  natural'persons  operating  railroads^ 
and  was  therefore  unconstitutional.     If  the  addition   of  the 
words  'natural  persons^  to  the  act  of  1898  under  consideration 
woidd  make  it  consistent  with  the  provisions  of  the  fourteenth 
amendment,  as  the  court  would  seem  to  think,  and  counsel  for 
appellee  unodubtedly  think,  then  the  omission  of  the  words 
'natural  persons*  from  the  Indiana  act  construed  in  Tullis  v. 
Lake  Erie  etc.  B.  B.  Co.,  175  U.  S.  348,  20  Sup.  Ot.  Bep.  136, 
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should  certainly  have  rendered  the  Indiana  act  obnoxions  to  the 
fourteenth  amendment;  yet  the  supreme  court  of  the  United 
States  did  not  so  hold.    It  seems  to  me  there  is  no  escape  from 
this  argoment.  •  •  •  .  At  first  thought  I  was  impressed  with  the 
fact  that  it  was  absurd  to  make  the  constitutionality  of  the  act 
depend  upon  the  evidence  deduced  in  each  particular  case;  but 
after  considering  '^^  the  matter  I  have  come  to  the  conclusion 
that  that  is  what  the  court  or  legislature  does  when  it  says^  as 
it  did  in  Tnllis  v.  Lake  Erie  etc.  S.  E.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  Bep.  136,  that  the  business  was  dangerous.    The  act 
simply  says  'railroad  corporations,'  and  the  court  says  that  the 
legislature  had  the  right  to  restrict  such  corporations  in  their 
dealings  with  their  employes,  because  of  the  dangerous  and 
hazardous  character  of  the  employment  and  business  in  which 
such  corporations  are  engaged.    But  how  do  you  know  that  rail- 
road corporations  are  engaged  in  a  dangerous  and  hazardous 
business?     You  must  know  it  either  as  a  matter  of  general 
knowledge  or  from  the  testimony  of  witnesses  in  any  particular 
case.     If  the  court  takes  cognizance  from  general  knowledge 
that  a  railroad  corporation  is  engaged  in  a  dangerous  and  hazard- 
ous business  to  its  employes,  why  can  it  not  take  notice  from 
general  knowledge  that  a  corporation  engaged  in  the  manufac- 
ture of  oil  from  cotton  seed,  or  of  furniture  from  various  woods, 
is  engaged  in  a  hazardous  business?    If  the  court  does  not  know 
this  of  its  own  general  knowledge,  what  is  the  objection  to  as- 
certaining it  from  the  facts  of  each  particular  case  as  testified 
to  by  witnesses?    It  would  be  impossible  for  the  legislature  to 
have  enumerated,  eo  nomine,  each  and  every  corporation  to 
which  it  is  intended  the  act  should  apply.    If  it  did  not  do  this, 
iiien  there  were  only  two  courses  to  pursue:  To  say  'all  cor- 
poratione  using  the  dangerous  agency  of  steam  in  operating  its 
machinery.'    Then  the  court  would  have  to  take  cognizance 
from  general  knowledge  that  any  specific  corporation,  from  its 
liame  or  the  character  of  its  business,  used  steam  in  operating 
its  machinery,  or  else  would  have  to  inform  itself  as  to  this 
from  testimony  of  witnesses  in  any  given  case.    If  the  legisla- 
ture shoidd  pursue  the  only  other  course,  to  wit,  of  saying  'any 
corporation,*  and  the  court  should  deem  that  there  might  be 
«)me  corporation  to  which  it  would  be  unconstitutional  to  ap- 
ply such  an  act,  then  what  is  the  objection  to  determining,  either 
from  general  knowledge  or  the  specific  testimony  of  witnesses, 
*^  that  such  corporation  falls  within  the  terras  of  the  act,  con- 
stitutionally or  unconstitutionally,  according  to  the  fact  whether 
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or  not  it  is  engmged  in  a  business  hazaidoua  and  dangeroos  to 
its  employes?** 

We,  however,  think  the  meaning  of  the  ToUis  case  is  distinctly 
that,  if  the  Indiana  statnte  had  not  had  in  it,  on  its  face,  the 
words  ^railroad  corporations^'^  it  would  have  been  held  by  the 
snpreme  conrt  of  the  United  States  nnconstitatianaL    It  is  true 
the  objection  in  that  case  was  made  that  it  was  unconstitiH 
tional  because  the  language,  ''railroad  corporations  and  other 
corporations,^'  was  exactly  eqnivaleit  to  the  words^  ''all  eor* 
porations/'  which  would  present  a  statute  just  like  oursi.     But 
it  is  to  be  distinctly  noted  that  the  Indiana  supreme  court  held, 
and  the  United  States  supreme  court  counted  on  that  holdings 
that  that  objection  could  not  be  made  by  a  railroad  company; 
in  other  words,  the  Indiana  supreme  court  declined  to  entertain 
the  objection,  since  the  party  making  the  objection  was  a  rail* 
road  corporation,  and  the  supreme  court  of  the  United  States 
accepted  the  state  supreme  court's  construction  of  its  state's 
statute*    The  words  "railroad  corporation"  appearing  also  on 
the  face  of  the  statute,  as  to  the  objection  that  individuals  own 
railroads,  and  that  consequently  the  supreme  court  of  the  United 
States,  in  Tullis  case,  supra,  must  be  assumed  to  have  held  that 
such  legislation  is  valid,  though  applying  to  corporations  own- 
ing railroads,  and  not  to  individuals  owning  railroads,  although 
both  are  in  exactly  the  same  business^  we  must  confess  that 
it  is  extremely  difficult  to  make  answer  for  the  supreme  court 
of  the  United  States.    It  may  be  that  the  instances  of  individual 
ownership  of  interests  so  vast  as  railroad  interests  usually  are, 
are  so  very  rare  as  not  to  have  been  thought  worthy  by  the  su- 
preme court  of  the  United  States  of  special  consideration,  though 
this  surely  ought  not  to  affect  the  principle.     Kt  all  events,  it 
is  too  plain  for  debate  that  in  all  the  decisions  of  the  federal 
supreme  court  the  ground  on  which  such  legislation  as  this  has 
been  vindicated  in  some  essential  '^^^  and  substantial  difEerence 
between  the  businesses  of  the  corporations  favored  and  the  busi- 
nesses of  the  corporations  discriminated  against. 

3.  But  the  most  difficult  proposition  to  answer,  made  by 
leanied  counsel  for  appellant,  is  this:  That  the  supreme  court 
of  the  United  States,  in  Chicago  E.  E.  Co.  v.  Pontius,  157  U. 
S.  209,  15  Sup.  Ct.  Eep.  585,  held  that,  in  severing  the  uncon- 
stitutional from  the  constitutional  parts  of  a  statute,  a  court 
may,  although  the  language  of .  the  statute  clearly  embraces  all 
corporations,  aflfect  such  severance  by  looking  to  the  evidence 
in  each  particular  case,  and  thus  "judicially  excluding  or  in- 
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dnding'^  a  particalar  eorporation^  aecording  as  the  evidence  in 
each  case  may  show  that  tiie  bttsaneaB  of  such  corporation  Aom, 
or  does  not,  bring  it  within  the  purview  of  the  statate.    The 
statute  of  Kansas  in  that  case  is  as  fellows:  'fEvery  railroad 
company  organized  or  dorog  business  in  this  state  shall  be  li- 
able for  all  damages  done  to  any  employ^  of  such  company^  in 
consequence  of  any  negligence  of  its  agcaits,  or  by  any  misman- 
sgement  of  its  engineers^  or  employ^  to  any  person  sustain- 
ing such  damages.'^    And  the  conrt  said :  ^t  is  now  contended 
that  the  plaintiff  was  a  bridge  builder;  that  this  legislation  only 
applied  to  employes  exposed  to  the  peculiar  hazards  incident  to 
the  use  and  operation  of  railroads;  that  the  railroad  conld  not 
be  subjected  to  any  greater  liability  to  its  employes  who  were 
engaged  in  building  its  bridges  than  any  other  private  individual 
or  corporation  engaged  in  the  same  business;  and  that  the  stat- 
xite  had  been  so  construed  in  this  case  as  to  make  the  company 
liable  to  its  employ^  when  engaged  in  building  its  bridges,  not- 
"witbstanding  bridge  building  was  not  accompanied,  and  had  not 
been  treated  by  snch  legislation  as  accompanied,  by  peculiar 
perils,  thns  discriminating  against  the  particular  corporation, 
irrespective  of  the  character  of  the  emplojrment^  in  contraven- 
tion of  the  fourteenth  amendment.    But  the  di£Qculty  with  the 
argument  is  that  the  supreme  court  found  npon  the  facts  that, 
*^^  although  the  plaintiff's  general  employment  was  that  of  a 
bridge  carpenter,  he  was  engaged  at  the  time  the  accident  oc- 
curred, not  in  building  a  bridge,  but  in  loading  timber  on  a 
car  for  transportation  over  the  line  of  defendant's  road ;  and  - 
Missouri  Pac.  R  B.  Co.  v.  Haley,  25  Kan.  35 ,  Union  Pac.  R  E. 
Co.  V.  Harris,  33  Kan.  416,  6  Pac.  571,  and  Atchison  etc.  B. 
K.  Co.  T.  Koehler,  37  Kan.  463,  15  Pac.  567,  were  cited,  in 
which  cases  it  was  held  that  a  person  employed  upon  a  con- 
Bbruction  train  to  carry  water  for  the  men  working  with  the 
tiain,  and  to  gather  up  tools  and  put  them  in  the  caboose  or 
tool  car,  a  section-man  employed  by  a  railroad  company  to  re- 
pair its  roadbed,  and  to  tiQce  up  old  rails  out  of  its  track  and 
pot  in  new  ones,  and  a  person  injured  while  loading  rails  on 
a  car  to  be  taken  to  other  portions  of  company^s  road,  were  all 
^riOiin  file  provisions  of  the  act  in  question,  and  the  court  said: 
In  this  case  the  plaintiif  was  injured  while  on  a  car  assisting 
in  loading  timbers  to  be  transported  over  defendant's  road  to 
some  other  point    The  mere  fact  that  the  plaintifE's  regular 
employment  was  a  bridge  carpenter  does  not  affect  the  case,  nor 
does  it  matter  that  the  road  was  newly  constructed,  or  whether 
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it  was  in  regnlmr  opcfiiwM  or  boL  The  in  jury  happened  to 
the  plaintiff  while  he  wwm  engaged  in  labor  directly  cfonnfrteil 
with  the  opefatiim  of  file  roed,  and  the  atatote  applies^  eren 
thoagh  it  thonld  be  giien  the  eonatmctiim  connad  places  on  it' 
And  aee  Chicago  etCL  B.  B.  Ca  t.  Stahley,  62  Fed.  363^  etc^ 
11  C-  C.  A.  88  * 

It  is  certainlT  true  fliat  in  the  cases  cited  from  Kansas,  as 
also  the  caae  we  hsTO  heretofore  referred  to  of  Deppe,  snpra, 
and  also  in  the  two  cases  of  McAnnidi  t.  Mississippi  etc  B.  B. 
Co.,  20  Iowa,  333,  and  Ney  t.  Dubuque  etc  B.  B.  Co.,  20  Iowa, 
347,  the  court  did  look  to  the  eridenoe  to  see  whether  the  per- 
son suing  was  or  was  not  an  employ^  and  farther  whether, 
though  an  employ^  he  was  sodi  an  employ^  as  was  actually 
engaged  at  the  time  in  the  operative  serrice  of  the  railroad — 
that  is,  service  connected  with  the  running  of  the  cars.     It  might 
be  said  that  the  thing  which  distinguishes  that  '^^  statute  from 
ours  is  that  in  the  Kansas  statute  and  the  Iowa  statute  the 
words  '^railroad  company"  appear  on  the  face  of  the  statute, 
and  that  in  all  these  cases  from  K^Tigsm  and  Iowa  the  courts 
had,  therefore,  statutes  on  the    face  of  which  the  words  ^'rail- 
road company'*  appeared,  and  that  as  the  court  judicially  knew 
that  the  business  of  railroading  was  a  hazardous  business,  in- 
herently such,  and  as  the  statute  was  hence  the  exact  equivalent 
of  a  statute  framed  thus,  "Every  employe  of  any  corporation 
or  individual  whose  business  is  inherently  dangerous,"   there- 
fore all  the  court  did  was  to  see,  from  the  evidence,  whether 
the  employe  was  an  employ6  of  a  railrcfad  corporation — that 
is,  equivalently,  of  a  corporation  whose  business  was  inherently 
dangerous.  'In  other  words,  those  courts  might  say — ^and  this 
would  be  the  controlling  thought  on  that  view — ^that  they  found 
the  boundary  by  which  to  sever  in  the  language  of  the  statute 
itself,  "railroad  company,"  and  all  that  they  looked  to  the  evi- 
dence for  was  to  be  sure  that  the  particular  employ6  was  an 
employ 6  of  the  kind  of  corporation  named  in  the  statute;  and 
hence  those  courts  would  say  that  in  none  of  these  decisions  did 
the  court  sever  the  unconstitutional  provisions  of  the  statute 
from  the  constitutional  by  looking  to  the  evidence,  but  solely 
by  the  words  "railroad  company**  found  on  the  face  of  the  stat- 
utes. 

We  have  said  that  above  line  of  thought  might  he  indulged 
in  for  the  purpose  of  supporting  the  decisions  of  the  supreme 
courts  of  Kansas  and  Iowa  in  the  construction  of  their  statutea 
And  we  may  say  that  that  line  of  thought  mij^t  also  he  in- 
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▼oked  in  the  hope  of  gupporidng  the  following  cases:  Leep  t. 
St.  Lonig  etc  R  E.  Co.,  68  Axk.  407, 41  Am.  St  Eep.  109, 25  S. 
W.  75;  St  Louis  etc.  By.  Co.  v.  Paid,  64  Ark.  83,  62  Am.  St 
Bep.  154,  40  S.  W.  705;  and  also  Minn^polis  etc.  S.  E.  Co. 
▼.  Herrick    (from  Minnesota,  aflSrmed),  127  TJ.  S.  210,  8  Sup. 
Ct  Eep.  1176;  and  Chicago  E.  E.  Co.  t.  Pontius,  167  U.  S. 
209, 15  Snp.  Ct.  Eep.  585,  *''*  aflBrmed  from  the  supreme  court 
of  Kansas.     But,  with  all  deference,  it  is  impossible  for  us  to  re- 
gard any  of  these  decisions  as  sound  on  this  point    The  court 
did  not,  in  those  cases,  seyer  the  statute,  so  as  to  divide  constitu- 
tional provisions  from  unconstitutional  provisions.    The  act  of 
the  court  in  each  and  every  one  of  these  cases  was  distinctly  not 
a  severance  of  a  statute,  separating  constitutional  from  unconsti- 
tutional provisions  in  the  statute,  all  of  the  provisions  appear- 
ing upon  the  face  of  the  statute.    The  act  of  the  court  was  an 
alleged  judicial  limitation  of  general  words  in  a  statute,  by  the 
evidence  in  each  case,  so  as  to  hold  one  employe  within  and 
another  employ^  without  such  general  words.    Limitation  by 
judicial  construction  is  not  severance  of  a  statute.     Severance 
of  a  statute  takes  place  only  where  both  sets  of  provisions, 
constitutional  and  unconstitutional,  appear  upon  the  face  of  the 
statute  itself,  and  the  court  separates,  if  the  provisions  are  not 
interdependent,  the  constitutional  from  the  unconstitutional, 
and  strikes  from  the  statute  the  unconstitutional  provisions, 
leaving  the  constitutional  provisions  in  the  statute.    But  where^ 
as  in  all  these  cases,  there  are  just  two  general  words,  "any 
employ  V'  what  the  court  does  is  simply  to  look  to  the  evidence 
iu  each  case,  and  from  that  evidence  determine,  not  from  the 
provisions  on  the  face  of  the  statute,  whether  the  particular 
6xnploy6  is  or  is  not  the  kind  of  employ^  faDing  within  the 
supposed^  not  the  declared,  intent  of  the  act,  that  furnishes  a 
case,  not  for  a  severance  of  a  statute,  but  for  the  limitation,  by 
alleged  judicial  construction  of  general  words,  by  the  evidence 
in  the  case.    We  say  alleged  judicial  construction.    We  think 
it  is  judicial  legislation.    The  latter — ^that  is  to  say,  the  so- 
called  limitation  by  judicial  construction;  judicial  legislation  as 
we  conceive  it — ^is  never  permissible.    And  hence  we  think  all 
the  decisions  we  have  referred  to  on  this  point  clearly  unsound. 
The  difficulty  is  in  finding  the  true  test  as  to  when  a  statute 
^y  be  severed.    That  test  clearly  is  this :  That  whenever  the 
coW  finds  on  the  face  of  a  statute  a  number  of  different  pro- 
visions, ^^  some    constitutional    and    some    unconstitutional, 
there  it  may  sever,  if  they  be  not  interdependent,  between  these 
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proTisicmB^  striking  out  the  oonfltituiional ;  and,  let  it  be  maiied, 
that  in  eveiy  auch  caae  there  ia  aomething  to  aever  between  on 
the  face  of  the  atatnte.  That  ia  Trhat  ia  meant  by  the  aereranoa 
of  a  statute.  But  wherever  a  courts  in  order  to  upbold  the  pro- 
visions of  a  statute  aa  constitutional^  haa  to  interpolate  in  such 
statute  provisiona  not  put  there  by  the  legislature,  in  order,  by 
such  interpolation,  to  make  liie  provision  ^rtddi  the  legislature 
did  put  there  constitutional,  tiiia  is  no  case  case  of  severanoe  in 
any  proper  legal  aenae;  nor  is  it  in  any  legal  or  logical  sense  a 
proper  limitation  of  the  provisions  which  are  in  a  statute  by 
judicial  construction.  Such  action  by  a  eourt  is  nothing  less 
than  judicial  legislation  pure  and  simple. 

That  we  have  stated  the  true  test  dearly  appears  from  two 
decisions  of  the  United  States  supreme  court:  Tbe  first.  United 
States  V.  Beese,  92  U.  S.  214,  where  the  court  say,  aa  to  the 
test  of  severance  of  a  statute,  '^The  proposed  effect  is  not  to  be 
attained  by  striking  out,  or  disregarding  the  worda  that  are  in 
the  section,  but  by  inserting  those  whidi  are  not  now  there. 
The  question,  then,  to  be  determined,  is  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute,  so  as  to  make 
it  specific,  when,  as  expressed,  it  is  general  only.  It  would 
certainly  be  dangerous  if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders,  and  leave  it  to  the  courts 
to  step  inside,  and  say  who  could  be  rightly  detained,  and  who 
could  be  set  at  large.  This  would,  to  some  extent,  substitute 
the  judicial  for  the  legislative  department  of  the  government*' 
And  consult  carefully  the  cases  dted,  referring  to  the  Beese 
case,  set  out  in  Bose^s  Notes  at  page  789.  The  other  case,  not 
referred  to  by  any  of  tbe  counsel  is  the  case  of  Baldwin  v. 
Pranks,  120  U.  s/ 685-690,  7  Sup.  Ct  Bep.  656,  763,  to  which 
we  call  critical  attention.  The  court  say:  *Tn  United  States 
V.  Harris,  106  U.  S.  629,  1  ^'^^  Sup.  Gt.  Bep.  601,  it  was  de- 
dded  that  this  section  was  unconstitutional,  aa  a  provision  for 
the  punishment  of  conspiracies  of  the  diaracter  therein  men- 
tioned, within  a  state.  It  is  now  said,  however,  that  in  that 
case  the  conspiracy  charged  was  by  perscms  in  a  state,  against 
a  dtizen  of  the  United  States  and  of  the  state;,  to  deprive  him 
of  the  protection  he  was  entitled  to  under  the  laws  €i  that 
state,  no  special  rights  or  privileges  arising  under  the  eonstitii- 
tion,  laws,  or  treaties  of  the  United  States  being  involved;  and 
it  is  argued  that,  although  the  section  be  valid  so  far  as  such 
an  offense  is  concerned,  it  is  good  for  the  punishment  of  those 
who  conspire  to  deprive  aliens  of  the  rights  guaranteed  to  them 
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in  a  state  by  the  treaties  of  the  United  States.  In  support  of 
this  argunent  reliance  is  had  on  the  well-settled  rule  that  a 
statute  may  be  in  part  constitutional,  and  in  part  unconstitu- 
tionaly  and  that,  under  some  circumstances,  the  part  which  is 
constitutional  will  be  enforced,  and  only  that  which  is  uncon* 
stitutional  rejected.  To  give  effect  to  this  rule,  however,  the 
parts — that  which  is  constitutional,  and  that  which  is  uncon* 
stitutional — ^must  be  capable  of  separation,  so  that  each  may  be 
read  by  itself.  This  statute,  considered  as  a  statute  punishing 
conspiracies  in  a  state,  is  not  of  that  character;  for  in  that  con- 
nection it  has  no  parts,  within  the  meaning  of  the  rule. 
Whether  it  is  separaUe,  so  that  it  can  be  enforced  in  a  terri« 
tory,  though  not  in  a  state,  is  quite  another  question,  and  one 
that  we  are  not  now  called  on  to  decide.  It  provides,  in  gen« 
eral  terms,  for  the  punishment  of  all  those  who  conspire  for 
the  purpose  of  depriving  any  persim,  or  any  class  of  persons, 
of  the  legal  protection  of  the  laws,  or  of  equal  privileges  or  im* 
munities  under  the  laws.  A  single  provision  [like  the  two 
words  in  this  statute],  which  makes  up  the  whole  section,  em- 
braces those  who  conspire  against  citizens,  as  wdl  as  those  who 
conspire  against  aliens^^hose  who  conspire  to  deprive  one  of 
his  rights  under  the  laws  of  a  state,  and  those  who  conspire 
to  deprive  him  of  his  rights  under  the  constitution,  laws,  or 
treaties  of  the  United  States.  The  limitation  ^^®  which  is 
sought  must  be  made,  if  at  all,  by  construction,  not  by  separa- 
tion.   This,  it  has  often  been  decided,  is  not  enough.'^ 

This  language  is  decisive  of  the  unsoundness  of  the  view 
taken  by  the  supreme  courts  of  Iowa,  Kanflai^  Arkansas,  and 
Ohio,  cited  above.  But,  it  may  be  said,  were  not  all  these  cases 
affirmed  by  the  supreme  court  of  the  United  States?  Certainly. 
But  why?  That  is  made  extremely  plain  by  the  supreme  court 
of  the  United  States  in  Tullis  t.  Lake  Erie  etc  B.  B.  Co.,  175 
U.  S.  348,  20  Sup.  CL  Bep.  136,  and  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  &  28,  20  Sup.  Ct  Bep.  518.  Chief  Justice 
Fuller  in  the  former  says  the  supreme  court  of  the  United 
States  accepted  the  construction  of  the  Arkansas  supreme  court 
''because  that  court  had  so  decided,''  and  also  distinctly  says 
that  the  decision  of  the  supreme  court  of  Indiana  in  Pittsburg 
etc  B.  B.  Co.  T.  Montgomery,  152  Ind.  1,  71  Am.  St.  Rep. 
301,  49  N.  E.  582,  was  affirmed  because  the  supreme  court  of 
the  United  States  was  bound  to  accept  the  construction  put 
upon  an  Indiana  statute  by  the  supreme  court  of  Indiana. 
The  very  point  expressly  argued  in  the  Tullis  case  was  that 
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the  supreme  court  of  the  United  States  should  hold  the  Indiana 
statute  unconstitutional,  notwithstanding  the  decision  on  &6 
Kansas,  Iowa,   and  Ohio  statutes,  because  of  the   particular 
phraseology  of  the  Indiana  statute;  but  Chief  Justice  Fuller 
f^aid  that  that  view  asked  the  United  States  supreme  court  ^ta 
disregard  the  interpretation  of  a  state  statute  by  the  court  of 
last  resort  of  a  state,  and,  by  adverse  construction,  to  decide 
that  the  state  law  was  repugnant  to  the  constitution  of  the 
United  States.     But,'*  said  the  chief  justice,  '^ihe  elementary 
rule  is  that  this  court  accepts  the  interpretation  of  a  statute  of  a 
state  affixed  by  the  court  of  last  resort  thereto."     And  so,  in 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  Kep. 
618,  the  court  was  asked  to  apply  the  doctrine  of  the  Beese, 
Harris^  and  Franks    cases  to  the  Texas  statute,   and  hold  it 
violative  of  the  fourteenth  amendment.    This  statute  provided: 
"Every  foreign  corporation  *^  violating  any  of  the  provisions 
of  this  act,**  etc.,  just  as  the  Kansas  and  other  statutes  had 
paid  '^railroad  corporations**  should  be  liable  to  all  their  em- 
ployes, without  reference  to  whether  engaged  in  its  operative 
eervice  or  not.    The  Texas  court  of  civil  appeals  held  that 
they  could  separate  this  language,  ''any  of  the  provisions  of 
this  act,**  into  such  provisions  as  related  to  local  commerce,  and 
such  as  related  to  interstate  commerce,  and  so  upheld  their  act 
Clearly  this  was  no  severance  of  the  act.    It  was  putting  into  the 
act  words  not  there.    It  was  determining  by  the  evidence  in  each 
case,  whether  the  commerce  was  local  or  interstate.    And  hence 
the  earnest  insistence  for  the  application  of  the  doctrine  of  the 
Beese  and  other  cases  dted  above.    But  what  was  the  reply  ot 
the  United  States  supreme  court?    That  in  those  cases  iie  in- 
terpretation of  certain  statutes  of  the  United  States  was  in- 
volved, and  that  the  supreme  court  of  the  United  States,  inter- 
preting them  and  expressing  its  own  opinion  originally,  as  U) 
whether  this  sort  of  so-called  severance  could  be  indulged  in, 
distinctly  held  that  it  could  not;  but  that,  if  the  Texas  court 
of  civil  appeals  chose  to  put  that  sort  of  construction  on  its 
statute,  the  United  States  supreme  court  was  bound  to  accept 
that  construction,  and  had  no  power  to  do  any  more  than  to 
determine  whether  the  statute,  so  construed,  violated  the  four- 
teenth amendment.     Says  Justice  McKenna,  speaking  for  the 
court :  "The  courts  of  Texas  have  like  power  of  interpreting  the 
statutes  of  Texas.    What  they  say  the  statutes  of  that  state 
mean,  we  must  accept  them  to  mean,  whether  it  is  declared  by 
limiting  the  objects  of  their  general  language,  or  by  separating 
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their  provisions  into  yalid  or  invalid  parts'* — citing  the  very 
eases  we  have  just  referred  to^  the  l^illis  case  and  the  Paul  case. 
It  is  perfectly  obvious  to  our  minds,  from  the  Beese  case, 
Harris  case,  and  the  Franks  case,  on  the  penal  and  criminal 
ride  of  the  law,  as  well  as  from  Keokuk  Packet  Co.  v.  City  of 
Keokuk,  95  TJ.  S.  80,  and  the  many  cases  referred  to  in  Judge 
Rosens  notes  in  the  appendix  to  that  volume,  citing  the  ^'^  Keo- 
kuk case,  on  the  civil  side  of  the  law,  that  the  supreme  court 
of  the  TJnited  States  distinctly  holds,  as  its  own  view,  that  the 
port  of  severance,  or  the  sort  of  so-called  limitation  by  judicial 
construction,  where  the  court  determines,  by  the  evidence  in 
each  case,  is  not  allowable.    The  distinction  is  put,  as  we  have 
stated,  in  the  clearest  possible  form  in  the  Franks  and  Beese 
cases,  supra.    Counsel  relics  on  this  Keokuk  case,  strongly,  to 
ahow  that  there  is  a  difference,  as  to  the  application  of  the  prin- 
ciple we  are  discussing,  between  penal  or  criminal  statutes  and 
civil  statutes.    The  language  of  Justice  Strong  at  the  conclu- 
Rion  of  the  opinion  is  very  broad;  but  it  is  perfectly  plain,  when 
the  facts  are  looked  to,  that  severance  could  be  had  between 
two  provisions  in  the  statute.     One  provided  that  all  water  craft 
landing  at  an  improved  wharf  should  pay  certain  wharfage  fees. 
Another  independent  section  provided  that  all  water  craft  land- 
ing at  any  part  of  Water  street,  for  a  distance  of  six  and  ono- 
half  miles^  should  pay  wharfage  fees,  whether  there  was  any 
wharf  there  or  not.    The  court  held  that  it  was  constitutional 
to  require  fees  for  landing  at  an  'improved  wharf,  but  not  to 
require  fees  of  a  boat  landing  on  the  banks  of  the  river;  and 
as  both  sections  were  on  the  face  of  statute,  the  court  simply 
severed  between  them,  and  struck  out  the  unconstitutional  sec- 
tion.   That  was  a  perfectly  proper  application  of  the  doctrine 
of  Beverance  between  the  provisions  of  the  statute.    And  so,  in 
the  case  of  Chicago  etc.  B.  B.  v.  Jones^  149  111.  361,  41  Aju. 
St  Bep.  293,  37    N.  E.  247,  counsel  will  clearly  see  that  the 
statute  had  two  sets  of  provisions.    One  related  to  unjust  dis- 
crimination in  transportation  charges;  the  other,  to  extortionate 
charges.    The  supreme  court  of  Illinois  accordingly  severed  the 
imjust  discrimination  sections  from  the  sections  as  to  extortion, 
striking  from  the  statute  the  unjust  discrimination  sections 
which  had  been  held  unconstitutional.    Here,  again,  both  sets  of 
provisions  appeared  on  the  face  of  the  statute,  and  it  was  a 
proper  case  for  severance.    In  a  word,  learned  counsel  will  not 
fail  to  see,  upon  a  ^'^  critical  examination  of  all  the  cases  upon 
the  subject,  that  there  never  can  be  any  room  for  the  application 
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of  ihe  doctzine  as  to  ncftnag  a  statute,  except  in  those  tun 
vfaere  the  mmiiiiitkmil  pnmaooa,  as  vdl  as  the  unconstita- 
tional  pionsifai%  both  appear  on  the  f aee  of  tibe  statute,  and 
that,  vfaenvcr  a  eomt  in  order  to  make  a  seyerance  has  te  in- 
aert  in  a  statnte  voids  or  provisiflns  not  pot  there  by  the  I^gis- 
Jatme,  it  is  gmttr  aimplj  of  jodieial  legidatiQiL 

We  wish  to  csU  special  attention  to  tiie  farther  fact  that  ve 
aie  not  alone  in  the  critkaaiBa  we  hafo  indulged  in,  aa  te  cer- 
tain coxuts  above.  Mr.  Freeman^  peihape  the  prof  omidest  lav 
analjsst  living,  in  a  moat  aUe  note  to  St.  Loids  etc.  By.  Co. 
T.  Paul,  62  Am.  St  Bep.,  at  top  of  page  181,  distinctly  atateB 
it  as  his  view  that  the  Leep  ease,  saprs,  and  ottier  like  caseB, 
esnnot  be  npheld.  His  criticiam  seems  to  be  rather  of  the 
sapreme  eoait  of  the  Uniied  States  for  sffirming  those  de- 
dsians;  but,  as  said  in  the  first  part  of  this  opinion,  his  criti- 
cism should  not  ha^e  been  of  that  courts  hot  of  tiie  stete  su- 
preme coartB,  for  the  constroctiQn  placed  by  them  npon  the 
statutes  of  their  respectiTe  states.  As  pointed  out  in  Ihe  Tullis 
case^  and  the  Waters-Picsoe  (XI  Ca  case,  the  United  States 
supreme  court  was  helpkas,  being  bound  by  ihe  oonstractioa 
adopted  by  the  said  state  supreme  courte,  and,  as  we  have  pd^ 
out,  took  special  pains  to  say  that  it  affirmed  the  caaen  sunplj 
because  it  was  so  bound.  It  is  said,  and  correctly,  that  if  we 
were  to  place  upon  this  statute  the  constructian  that  the  legis- 
lature only  meant  such  corporations  as  had  a  business  inherently 
dangerous,  the  supreme  court  of  the  United  Stetes  would  to 
bound  to  accept  that  construction,  and,  accepting  it  would  un- 
doubtedly affirm  our  judgment.  But  we  must  carefully  aacesr- 
tein,  and  fearlessly  uphold,  in  erery  case,  the  conclusion  whichy 
on  our  consciences,  we  think  dearly  right,  without  reference 
to  results  in  a  higher  tribunaL  This  court  neither  seeks  affiroh 
ancc,  nor  fears  reversal,  at  the  hands  of  the  United  States  su- 
preme court.  It  is  concerned  alone  to  ^^  find  the  ri^t,  and 
to  maintain  it.  Of  course,  if  the  cases  invoked  by  the  tery 
able  counsel  for  appellant  from  the  United  Stetes  snpieme  eouit 
maintained  the  doctrine  that  a  stetnte  like  this,  using  the  woida 
''any  corporation,^'  could  be  either  severed^  or  limited,  by  the 
60-called  judicial  construction^  restraining  ite  general  terms  by 
the  evidence  in  each  case,  so  as  to  eacdude,  or  incLmde,  accord- 
ing to  the  teetimony  in  each  varying  case — ^&at  is  to  say,  if  that 
court  had  meant  and  dedared  that  doctrine  as  the  (»iginal  view 
of  that  court — ^we  would  be  bound  to  accept  that  -view,  since  that 
court  is  an  appellate  court  from  this,  where  federal  questions  aie 
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in^olTed.  But  it  is  made  by  the  United  States  supreme  eouxt 
perfectly  plain  that  the  original  riew  of  that  court,  on  this  sub* 
ject  of  severance  and  limitation  by  judicial  construction,  is  ut« 
ferly  at  war  with,  the  view  of  the  courts  we  haye  quoted  from,  as 
explicitiy  declared  in  the  Franks,  Harris  and  Beese  cases,  and 
that  all  those  cases  were  affirmed  by  the  supreme  court  of  the 
United  States  because,  and  only  because,  it  was  compelled  to 
aeo^t  the  construction  placed  by  the  respective  state  supreme 
courts  upon  the  statutes  of  their  states;,  and  had  no  power,  such 
oonsiruction  being  accepted,  to  decide  anything  else,  except  the 
qaeBtioa  wheilier  those  yarious  statutes,  so  construed,  violated 
the  fourteenth  amendment. 

But,  fourth,  it  is  objected  that  in  the  Madcay  case  the  su* 
pieme  court  of  the  United  States  distinctly  held  that  it  was 
exclusively  vrithin  legislative  discretion  whetiier  these  liabilities 
^'should  be  applied  to  common  carriers  by  canal  and  stage-coaeh^ 
sud  to  persons  and  corporations  using  steam  in  manufactories'' : 
sad  it  is  said  that  there  is  nothing  inherently  dangerous  in  the 
^T^^ess  of  a  canal  carrier  or  of  a  stage-coach.  Whether  this 
is  true  as  applied  to  canals  is  not  so  clear.  It  does  seem  di£S.- 
colt  to  find  any  inherent  danger  in  the  business  of  stage-coach* 
h^;  but,  as  we  have  heretofore  remarked,  we  do  not  under- 
stand the  dangerousness  of  a  business  to  be  the  only  distinc- 
tive difference  on  which  such  statutes  may  be  upheld.  ^^®*  On 
file  contrary,  we  understand  the  United  States  supreme  court 
io  hold  that  such  statutes  may  be  upheld,  if  they  are  based  in 
their  classification  upon  any  substantial  and  essential  differences 
between  the  natures  of  the  businesses  of  the  favored  corporations 
^  individual  employers  and  the  natures  of  the  businesses  of 
^  other  corporations  or  individual  employers.  It  may  be 
farther  said,  very  properly,  that  what  the  supreme  court  said 
about  canals  and  stage-coaches  was  quoted  from  the  Iowa  so* 
preme  court,  and  was  clearly  obiter  dicta. 

^-  It  is  objected  that  the  United  States  supreme  court  d»> 
cifiions  would  uphold  this  statute  upon  the  ground  that  it  is 
perfectly  competent  to  confer  upon  the  employ&s  of  all  cor« 
porations  these  remedies  and  rights,  whilst  denying  them  to 
^tutal  pessons,  because,  and  only  because,  of  the  fact  that  they 
are  corporations,  the  creatures  of  the  state,  existing  and  draw* 
uig  all  ihexr  rasfc  piivil^eB  from  the  state.  It  is  said  that 
Hiese  consideratiozis  constitute  such  a  great  difference  between 
the  natural  person,  and  the  corporation  as  to  uphold  such  legis- 
••tion.    And  Gulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
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Ct.  Bep.  255^  is  cited,  the  court  saying  there  ''that  it  was  a 
sufficient  answer,  in  that  case,  to  the  argument  that  the  act 
would  be  valid  if  it  extended  the  penalties  to  all  corporations^ 
and  that  as  a  matter  of  fact  that  statute  did  not  so  extend  the 
penalties  to  all  corporations.'^  But  this  is  far  from  decision  to 
that  effect.    It  is  a  mere  comment  arguendo. 

Again,  it  is  said  that  in  Pacific  Express  Co.  v.  Seibert,  142 
IT.  S.  362,  12  Sup.  C3t.  Bep.  260,  it  was  held  that  ''the  con- 
stitution is  not  violated  by  special  legislation,  applied  equally 
to  artificial  bodies";  and  numerous  cases  are  cited  from  Judge 
Bose's  notes  on  this  case  to  sustain  this  proposition.  But  the 
perfect  answer  to  this  is  that  aU  these  are  cases  as  to  the 
power  of  taxation,  a  subject  wholly  different  from  that  under 
investigation  here.  And  this  distinction  is  clearly  pointed  out 
in  Connelly  v.  Union  Pipe  Co.,  184  U.  S.  562,  22  Sup.  Ci 
Bep.  440,  where  the  court  says :  'It  is  *••  sufficient  to  say  that 
those  cases  had  reference  to  the  taxing  power  of  the  state,  and 
involved  considerations  that  could  not,  in  the  nature  of  things, 
apply  to  a  state  enactment  like  the  one  involved  in  the  present 
case.  A  state  may,  in  its  wisdom,  classify  property  for  the  pur- 
poses of  taxation,  and  the  exercise  of  its  discretion  is  not  to  be 
questioned  in  a  court  of  the  United  States  so  long  as  the  classi* 
fication  does  not  invade  the  rights  secured  by  the  constitution 
of  the  United  States.  But  a  different  consideration  controls 
when  a  state  by  legislation  seeks  to  regulate  the  enjoyment  of 
rights  and  the  pursuit  of  callings  connected  with  domestic 
trade." 

Finally,  in  aid  of  our  view,  we  refer  to  the  fact  that  chapter 
66,  page  82,  of  the  acts  of  1898,  which  consolidated  the  rights  of 
action  given  by  section  663  of  the  code  of  1892,  expressly  uses, 
as  it  ought  to  have  done,  the  words  "person  or  corporation."  It 
provides:  ''Whenever  the  death  of  any  person  shall  be  caused 
by  any  wrongful  or  negligent  act  or  omission,  or  by  such  un- 
safe character,  ways  or  appliances,  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  or  damaged  thereby  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  and 
such  deceased  person  shall  have  left  a  widow  or  children,  or 
both,  or  husband,  or  father,  or  mother^  or  sister,  or  brotiier, 
the  person  or  corporation,"  etc. 

Our  conclusion,  after  tiie  most  careful  and  protracted  con- 
sideration, is  that  section  1  of  the  act  of  1898  (Acts  1898,  p. 
86,  c.  66),  violates  the  fourteenth  amendment  of  the  constita* 
tion  of  the  United  States  in  that  it  imposes  restrictions  upon  all 


Oct.  1902.]     Ballard  v.  Mississippi  Cotton  Oil  Co. 


499 


corporations,  without  reference  to  any  difference  arising  ont  of 
the  natures  of  their  businesses,  which  are  not  imposed  upon 
natural  persons,  and  thus  denies  to  corporations  the  equal  pro- 
tection of  the  law.  We  are,  therefore,  constrained  to  declare 
the  said  act  unconstitutional.  The  legislature,  soon  to  meet^ 
can  readily  frame  an  appropriate  act  not  open  to  these  objec- 
tions. 
»»  Affirmed. 


The  Principles  Involved  in  the  Principal  Oase  are  eonsidered  hi  the 
mon'ograpMe  note  to  8t.  LouIb  ete.  By.  Co.  ▼.  Paul,  62  Am.  8t.  Bep. 
166-182.  A  statute  making  railroad  and  other  corporations  liable 
for  injuries  to  their  employ^  resulting  from  the  negligence  of  co- 
employ^  is  held  constitutional  in  Pittsburgh  etc.  By.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  71  Am.  8t.  Bep.  301,  49  N.  E.  582.  See,  too, 
Callahan  v.  8t.  Lonis  etc  B.  B.  Co.,  170  Mo.  478,  94  Am.  St.  Bep. 
746,  71  a  W.  808. 
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WERTHEIMER-SWARTS  SHOE  COMPANY  v.  UNITED 

STATES  CASUALTY  COMPANY. 

[172  Mo.  135,  7Z  a.  W.  635.] 

INSUBANOE— Construction  of  Policy.— A  clause  in  an  insur- 
ance policy  indemnifying  the  insured  against  loss  resulting  from 
the  accidental  discharge  of  an  automatic  fire  extinguisher,  which 
requires  the  insured  to  immediately  notify  the  company  of  any 
known  defect  which  shall  render  such  extinguisher  m6re  than 
usually  hazardous  and  cause  such  defect  to  be  immediately  repaired, 
has  reference  only  to  a  defect  in  the  extinguisher  itself  and  not  to 
any  other  contrivance  in  the  establishment  of  the  insured,  (p. 
505.) 

INSXJBANOE.— Kegligence  of  the  insured,  his  agent,  servaiit, 
or  others,  not  amounting  to  fraud,  though  the  direct  cause  of  an 
accident  and  loss,  is  coyered  by,  and  does  not  defeat,  a  policy  of 
inaurance.     (p.  506.) 

IK8X7BAKOE— Willfnl  Act  of  KegUgoice.— A  negligent  act 
of  a  servant  in  causing  a  loss,  under  an  accident  policy,  of  which 
the  insured  master  knew  nothing,  cannot  be  imputed  to  the  latter 
an  his  willful  act  of  negligence,     (p.  506.) 

IN8UBAN0E— Preservation  of  Property.— A  provision  in  an 
accident  insurance  policy  that  it  does  not  cover  loss  or  damage 
caused  by  the  neglect  of  the  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  insured  refers  to  the  means,  to 
be  used  after  the  accident  causing  the  loss,  to  prevent  greater 
loss  than  is  necessary,  but  it  does  not  refer  to  any  act  of  negU- 
genoe  causing  the  accident  and  loss.     (p.  507.) 

INSX7BAK0E— Oonstmction  of  Policy.— If  any  doubt  exists 
as  to  the  meaning  of  a  clause  in  an  accident  insurance  policy,  it 
must  be  construed  most  favorable  to  the  insored.    (pp.  507,  608.) 

Jjjon  &  Swarts,  for  the  appellant 

P.  Werner  and  W.  B.  Fisse,  for  the  respondent 

(500) 
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***  VALLIANT,  J.  This  is  a  8uit  on  a  policy  insiirmg 
against  the  acddental  disdiarge  of  an  automatie  eprinkling  ap- 
paratus designed  as  a  fire  eztingnisher^  ereeted  in  plaintiff^s  es- 
tablishment. 

The  terms  of  the  policy  covered  loss  or  damage  to  the  limit 
of  seven  thonsand  five  himdred  dollars  to  property  in  plaintiflTs 
shoe  factory,  caused  *T)y  the  accidental  discharge  or  leakage  of 
water  from  the  automatic  sprinkler  system''  in  plaintifTs  place 
of  business. 

The  petition  set  ont  fhe  terms  of  the  policy,  and  averred 
that  plaintiff's  goods  were  damaged  to  the  amount  named  by  the 
accidental  discharge  of  the  apparatus,  etc. 

The  answer  admitted  the  issuance  of  the  policy,  denied  all 
other  averments,  and  set  up  several  aflBrmative  defenses  founded 
on  certain  clauses  in  the  policy  therein  pointed  out,  viz.,  clause 
7,  which  requires  the  assured  to  immediately  notify  the  com- 
pany in  writing  of  any  known  defect  in  the  apparatus  rendering 
it  more  than  usually  hazardous,  to  cause  it  to  be  repaired  and 
in  the  meantime  use  such  additional  precaution  as  safety  re- 
quired.   Then  it  stated  that  a  defect  known  to  plaintiff  existed 
at  the  time  of  the  accident  and  had  existed  for  a  long  time  be- 
fore, which  defect  consisted  in  hooks  attached  to  iron  shutters 
in  the  building  that  were  suffered  to  become  worn  or  bent  so 
that  when  the  shutters  were  closed  the  hooks  so  adjusted  them- 
sdves  or  were  so  adjusted  by  plaintiff  or  its  servant  as  to  ex- 
tend over  and  catch  upon  a  pipe  in  the  sprinkler  machine  and 
*••  thereby  render  the  sj'stem  xmsafe  and  more  than  usually 
hazardous,  for  that  when  a  force  would  be  applied  to  the  shutter 
it  was  liable  to  break  the  pipe;  that  plaintiff  failed  to  notify 
defendant  of  this  defect,  failed  to  repair  it  and  failed  to  use 
additional  precautions  in  regard  thereto.    Also  clause  9,  which 
declares  that  the  policy  does  not  cover  loss  resulting,  among 
ether  causes,  from  "the  willful  act  of  the  assured,  or  by  the 
neglect  of  the  assured  to  use  all  reasonable  means  to  save  and 
preeervc  the  property  insured  hereunder  •  •  •  •  nor  from  any 
lof  a  or  damage  caoised  by  an  employ^  of  the  assured  under  twelve 
years  of  age.**    Then  the  answer  rtates  that  the  damage  resulted 
from  the  willful  act  of  the  plaintiff  in  this;  that  on  the  date 
of  the  alleged  injury  '^certain  large  and  heavy  iron  fire  shutters 
at  one  of  the  windows  in  the  sixth  story  of  the  building  occu- 
jiied  by  plaintiff,  and  'mentioned  in  said  policy  of  insurance, 
were  partly  but  not  tightly  closed    by  tiie  servants  and  agents 
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of  fhe  plaintiff,  and  certain  hooks  or  rods  attached  to  said 
shutters,  and  intended  to  be  fastened  in  the  sill  of  said  win- 
dow, in  order  to  form  brace  rods  to  prevent  the  doeing  of  said 
shutters  when  opened,  were  by  the  servants,  agents  and  enh 
ployte  of  the  plaintiff,  voluntarily,  intentionally  and  deliberately 
fastened  to  or  hooked  around  and  over  a  pipe  forming  part  of 
said  automatic  sprinkler  system,  said  pipe  being  located  imder- 
neath  a  workbench  in  said  sixth  story,  near  to  the  said  window, 
and  at  about  the  height  of  the  said  window  silL  That  because 
of  being  so  fastened  to  the  sprinkler  pipe  aforesaid,  by  means 
of  said  brace  rods,  the  movement  or  swaying  of  one  or  both  of 
the  said  iron  shutters  produced  a  pulling  strain  on  the  sprinkler 
pipe,  and  by  said  strain  the  pipe  was  bent  and  broken  and  water 
was  discharged  at  the  point  of  the  breakage  so  caused  by  the 
wiUf ul  act  of  the  plaintiff's  servants  and  employes. 

''And  defendant  says  that  said  discharge  of  water  would  not 
have  occurred,  nor  would  the  alleged  injury  of  plaintiff's  goods 
have  ensued,  except  for  the  aforesaid  voluntary  and  willful  con- 
duct of  the  servants  and  ***  employes  of  the  plaintiff,  and  that 
by  the  said  conduct  of  its  servants  and  employes,  the  plaintiff's 
goods  in  the  premises  aforesaid  were  by  the  plaintiff  voluntarily 
exposed  to  great,  unnecessary  and  needless  danger,  and  to  a  risk 
not  Miihin  the  contemplation  of  said  policy  of  insurance;,  and 
not  insured  against  by  this  defendant." 

And  that  the  plaintiff's  loss  resulted  from  its  own  neglect  to 
to  use  all  reasonable  means  to  save  and  protect  the  insured 
property,  in  this,  to  wit,  that  the  window  shutters  above  men- 
tioned were  provided  with  certain  devices  for  closing  and  fast- 
ening the  same,  which  plaintiff  suffered  to  become  defective  so 
that  they  would  not  close  as  they  were  designed  to  do,  and  that 
in  consequence,  the  servants  of  plaintiff,  the  day  before  the  ac- 
cident, being  unable  to  fold  the  rods  in  their  proper  places, 
allowed  them  to  project  into  the  room  and  either  fastened  theni 
on  the  pipe  of  the  sprinkler,  or  left  them  where  they  were  liable 
to  fall  on  it,  and  the  consequence  was  that  on  the  next  day, 
Sunday,  when  everybody  was  absent  from  the  premises  the  iron 
window  shutters  swayed  and  put  a  strain  on  the  pipe  through 
one  of  the  rods,  and  thereby  broke  the  pipe  and  the  apparatus 
was  discharged;  that  plaintiff's  servants  had,  "for  a  consider- 
able time  prior  to  the  injury  complained  of,"  fastened  the  rodfl 
to  the  pipe  in  that  way,  and  plaintiff  knew  it  or  would  have 
known  it  if  it  had  exercised  ordinary  care  and  that  it  had  never 
instructed  its  servants  not  to  do  so. 
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A  further  defense  set  up  in  the  answer  was  that  it  was  shown 
by  a  schedule  attached  to  the  policy  that  the  value  of  the  prop- 
erty covered  was  $75,000  and  the  policy  provided  that  if  at 
the  date  of  an  accident  thereunder  the  value  of  the  property 
should  exceed  that  amount  the  defendant  should  not  be  liable 
''for  more  than  such  proportion  of  the  aggregate  liability  here- 
under than  the  cash  value  so  stated  in  said  schedule  shall  bear 
to  the  total  cash  value  of  such  property  at  the  time  of  said  loss/' 
and  the  answer  averred  that  the  value  of  the  property  at  the 
time  of  the  accident  was  $125,000.    Beply,  general  denial 

144  There  is  little,  if  any,  dispute  about  the  facts.  Plaintiff's 
establishment,  which  is  a  shoe  factory,  was  supplied  with  an 
automatic  sprinkler.  It  was  a  device  having  pipes  running 
through  the  factory,  under  the  workbenches,  etc.,  designed  to 
discharge  water  into  the  building  in  case  of  accidental  fire.  It 
was  set  to  discharge  itself  when  the  temperature  about  it  should 
reach  a  given  degree.  But  it  was  of  such  a  character  that  it  was 
liable  to  be  discharged  by  accident,  and  so  to  flood  the  premises 
with  water  when  there  was  no  fire  to  be  ertinguished.  It  was  to 
indemnify  the  plaintiff  against  such. accidental  discharge  that 
this  contract  of  insurance  was  entered  into. 

The  windows  in  plaintiff's  factory  were  provided  with  iron 
shutters  for  the  fastening  of  which,  when  closed,  there  were 
iron  bars,  and  for  holding  them  open  during  the  day  there  were 
iron  brace  rods  about  three  feet  long  with  hooks  at  the  end  to 
fit  into  eyelets  on  the  sills.  When  the  shutters  were  closed  the 
bars  were  designed  to  be  thrown  into  a  socket  to  hold  them  and 
the  brace  rods  were  to  be  folded  on  the  window  sills.  The  duty 
of  closing  these  shutters  and  adjusting  the  bars  and  brace  rods 
for  the  windows  near  his  workbench,  devolved  on  an  employ^  of 
plaintiff  named  Whittaker,  aged  nineteen  years,  who  had  been 
in  the  employ  of  plaintiff  about  three  weeks  and  whose  main 
work  was  cutting  shoe  tongues.  There  was  a  pipe  of  the 
sprinkler  under  Whittaker's  workbench,  but  he  testified  that 
he  did  not  know  what  it  was  and  that  no  one  had  instructed  him 
in  regard  to  it.  There  was  testimony,  however,  tending  to  show 
that  he  had  been  instructed  in  the  manner  of  closing  the  shut- 
ters, throwing  the  bars  and  folding  the  brace  rods.  He  testified 
that  during  the  two  or  three  weeks  he  was  engaged  in  work  there 
he  had  usually  closed  the  shutters  to  the  window  in  question, 
and  instead  of  folding  the  brace  rods  on  the  window  sill  had 
drawn  them  into  the  room  and  laid  them  on  the  sprinkler  pipe. 
At  closing  time  on  the   Saturday  evening  before  the  accident 
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after  dodng  tbe  shutten  ^^*  to  the  window  nearest  his  wort 
hcDthy  he  ezpericBoed  some  difficulty  in  throwing  fhe  bar  that 
was  to  hold  them  dosed,  so  he  merdy  dosed  fhem  and  drew  iho 
fanee  rods  into  the  room  and  laid  them  on  the  sprinkler  pipe. 
He  said:  '^  dosed  them  as  usual,  pntting  the  rods  over  &6  I 
pipes,  and  I  could  not  dose  tbe  bar,  and  I  stayed  there  until 
ever}  body  had  gone  and  finally  conld  not  close  it  and  left  Q. 
Did  yon  ask  anybody  to  help  yon  to  close  it,  did  yon  do  any- 
thing about  getting  anybody?  A.  There  was  no  one  there. 
•  .  •  •  Q.  What  reason  did  yon  hare  for  going  away  and  leaving 
the  shutters  and  rods  in  that  condition?  A.  I  never  was  told 
any  dilTerent^  I  fhonght  the  pipe  would  support  the  rods,  bold 
the  shutter.*' 

« 

It  appears  that  on  the  next  day,  Sunday,  in  the  afternoon, 
when  there  was  no  one  at  the  factory,  the  unfastened  shutter 
was  blown  open  by  the  wind,  pulling  the  brace  rod  whidi  was 
attached  by  its  hook  to  the  sprinkler  pipe  with  it,  breaking  the 
pipe's  connection,  and  causing  the  sprinkler  to  be  discharged. 
The  apparatus  was  supplied  with  an  automatic  fire  alann, 
wliich  immediately  gave  notice  to  the  fire  department^  and  in 
fifteen  minutes  the  salvage  corps  was  on  hand  and  the  delnge 
was  stopped. 

The  parties  sdected  arbitrators,  one  each,  who  agreed  on  the 
award  of  $6,850.15,  which  amount  with  interest  was  the  pry's 
assessment  of  damages.  There  was  testimony  tending  to  show 
that  at  the  time  of  the  acddentthe  value  of  the  property  covered 
by  the  policy  did  not  exceed  $75,000. 

The  cause  was  tried  by  a  special  jnry,  called  at  the  instance 
of  the  defendant,  the  verdict  was  for  the  plaintiff  for  $7,158.21. 
Defendant  filed  a  motion  for  a  new  trial  which  the  court  sus- 
tained, assigning  as  the  ground  therefor  that  it  had  given  erron- 
eous instructions.  From  the  order  granting  a  new  trial  the 
plaintiff  appeals. 

The  points  presented  in  the  brief  for  respondent,  as  relatinj 
to  the  instructions  are,  that  the  first  instruction  *^*  for  the 
plaintiff  was  erroneous,  the  modification  by  the  court  of  the 
fourth  instruction  as  asked  by  defendant  was  erroneous,  and  Ihat 
the  peremptory  instruction  for  defendant  should  have  been 
given.  The  purport  of  the  instructions  complained  of  will  be 
referred  to  hereinafter. 

1.  Our  attention  is  first  directed  to  the  issues  made  by  the 
pleadings. 
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The  annrar  sets  up  several  affirmative  defenses  founded  on 
eertain  danseB  in  the  policj  making  e(»ditiaQ6  in  the  ingurance. 
Of  these  &e  ficat  pleaded  is  dauae  7,  which  is:  '^The  assured 
■hall  immediatdy  natif y  the  ocMnpany  in  mriting  of  any  known 
defeet  whidi  shall  sender  the  said  sprinkler  system  more  than 
■fiualiy  liasardoafl^  and  he  shall  cause  anch  defect  to  be  imme- 
diately repaired^  and  shall  in  the  meantime  use  such  additional 
preoantian  as  may  be  required  for  safety."  Then  the  answer 
sets  np  as  a  breach  of  that  condition  the  alleged  defect  in  the 
fastening  of  these  window  shutters  and  the  manner  of  their  use. 
'Hiat  defense  rests  on  a  misooneeption  of  the  meaning  of  the 
policy  on  that  point.  The  reference  made  in  that  clause  of  the 
policy  is  to  a  defect  in  the  sprinkling  machine  against  whose 
accidental  discharge  the  contract  for  ind^nnity  was  entered 
inta  The  clause  haa  no  reference  to  a  defect  in  the  fastenings 
of  the  window  ahiitters  nor  to  any  other  contrivance  in  the 
plaintLflPs  establishment. 

Clause  9  is  as  follows: 

^1^.  This  policy  does  not  cover  loas  or  damage  resulting  from 
the  explosion,  rupture^  collapse  or  leakage  of  steam  boilers  or 
steam  pipes ;  nor  resulting  from  any  interruption  of  business  or 
stoppage  of  any  work  or  plant;  nor  resulting  from  freezing;  nor 
resulting  from  fire  or  violation  of  law;  nor  resulting  from  or 
caused  by  the  willful  act  of  the  assured^  or  by  the  neglect  of  the 
assured  to  use  all  reasonable  means  to  save  and  preserve  the 
property  insured  hereunder;  nor  resulting  from  or  caused  by 
invasiony  insurrection,  riot,  civil  war  or  commotion  or  military 
oar  usurped  power,  **^  or  by  order  of  any  civil  authority;  nor  re- 
sulting from  cor  caused  by  earthquakes  or  cyclones,  or  by  blast- 
ing or  ezplosioins  of  any  kind;  or  by  the  fall  or  collapse  of  any 
Inulding  or  buildings;  nor  does  this  policy  cover  any  loss  or 
damage  to  accounts,  bills  or  currency,  deeds,  evidences  of  debt. 
Money,  notes  or  other  securities,  curiosities,  drawings,  jewels, 
nanusoripta,  medals  or  models;  nor  any  Ices  or  damage  caused 
by  an  employ^  of  the  assured  under  twelve  years  of  age.^ 

The  answer  f ounda  two  defenses  on  this  clause,  viz.,  that  the 
iojuijr  ^'resulted  from  and  waa  caused  by  the  willful  act  of  the 
plaintifP';  aeoond^  that  it  was  caused  by  plaintiff's  failure  to 
*^  all  seasonable  means  to  save  and  preserve  the  property  in- 
mied.'* 

In  sapport  of  &e  charge  that  the  injury  was  caused  l^  the 
^iUful  act  of  Hie  plaintiff,  the  answer  specifies  that  the  serva&t 
ia  dosing  those  window  ahutteia  'Voluntarily,  intentionally  and 
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deliberately  placed  the  brace  rods  with  their  hooks  OTer  the  pipes 
of  the  sprinkler  with  the  result  that  when  the  shutter  swajed 
the  rods  pulled  the  pipe  oat  of  connection.''  Even  if  the  willfal 
act  of  a  servant  conld  be  construed  in  that  connection  as  ilia 
willful  act  of  the  master,  which  is  not  conceded,  still  there  is 
nothing  in  the  answer  to  indicate  that  the  aerraiit  intended  to 
set  the  sprinkling  machine  in  operation. 

The  most  that  can  be  said  of  the  conduct  of  the  semmt  as 
there  stated  is  that  he  was  n^iligent.  It  is  not  stated  that  he 
knew  that  the  consequence  of  putting  the  rods  where  he  did 
Mould  be  the  discharge  of  the  machine.  There  is  scarcely  ever 
a  negligent  act  that  has  not,  somewhere  in  its  source,  some  act 
having  the  appearance  of  having  been  intentionally  done.  Tha 
servant  intentionally  laid  the  rods  on  the  pipe,  bnt  he  did  not 
intentionally  discharge  the  sprinking  apparatus.  A  man  some- 
times intentionally  throws  down  a  lighted  match,  but  it  doea 
not  necessarily  follow  that  he  thereby  intentionally  caused  the 
conflagration  that  was  started  as  a  result  of  his  match  falling 
where  it  did  the  mischief.  Mere  negligence,  even  of  the  insured 
^*s  himself,  does  not  defeat  the  policy.  ''Mere  carelessness  and 
negligence,  however  great  in  degree,  of  the  insured,  or  his  ten- 
ants or  servants,  not  amounting  to  fraud,  though  the  direct 
cause  of  the  fire,  are  covered  by  the  policy.  Indeed,  one  of  the 
principal  objects  of  insurance  against  fire  is  to  guard  agaiust 
the  negligence  of  servants  and  others;  and,  therefore,  while  it 
may  be  said  generally  that  no  one  can  recover  compensation  for 
an  injury  which  is  tiie  result  of  his  own  negligence  or  want  of 
care,  the  contract  of  insurance  is  excepted  ont  of  the  general 
rule.  Nor  does  it  make  any  difference  whether  the  negligence 
is  that  of  the  insured  himself  or  of  others.  The  law  looks  only 
at  the  proximate  cause  of  the  loss^':  2  May  on  Insurance,  ^th 
ed.,  sec.  408. 

The  specifications  in  the  answer  under  this  head  are  not  suf- 
ficient  to  support  the  general  charge  that  the  damage  coza* 
plained  of  was  the  result  of  the  willful  act  of  the  plaintiff^  ^^ 
therefore  there  is  no  such  issue  in  the  case. 

The  second  defense  under  this  ninth  clause  is  founded  on  the 
subdivision  which  declares  that  the  policy  does  not  cover  loss  or 
damage  ''caused  by  the  neglect  of  the  assured  to  use  all  reason- 
able means  to  save  and  preserve  the  property  insured  heie- 
under.'*  In  support  of  that  charge  the  answer  reiterates  what 
was  before  averred  in  regard  to  the  defect  in  the  shutter  ap- 
pliances and  their  uses,  and  that  plaintiff  had  suffered  them  to 


Feb.  '03.]  Werthkimeb-Swabtb  etc.  Co.  v.  TT.  S.  etc.  Co.  507 

become  defective  and  remain  so^  and  had  failed  to  instruct  its 
servants  not  to  fasten  the  rods  to  the  sprinkler  pipes. 

The  '^reasonable  means''  to  secure  and  preserve  the  property 
referred  io  in  that  subdivision  of  clause  9  is  means  to  be  used 
after  the  accidental  discharge  of  the  machine  to  prevent  greater 
loss  than  necessary.  It  has  no  reference  to  the  care  the  plain- 
tiff should  take  to  prevent  the  accident.  The  terms  to  *^save 
and  preserve  the  property  insured  hereunder"  carry  the  mean- 
ing of  property  in  peril  and  in  need  of  preserving,  and  in  the 
connection  used  it  can  have  no  other  reference  **•  than  the  oc- 
currence of  the  peril  insured  against. 

Clause  3  of  the  policy  is:  'In  the  event  of  loss  hereunder^ 
the  assured  shall  immediately  protect  the  property  from  further 
damage,  separate  the  damaged  property  and  put  it  in  the  best 
possible  order.  He  shall  make  a  complete  inventory,"  etc. 
Whilst  that  clause  prescribes  certain  duties  to  be  performed  by 
the  assured  in  case  of  loss,  yet  it  does  not  in  express  terms  ex- 
cept from  the  insurer's  liability  loss  which  might  have  been 
avoided  notwithstanding  the  accident,  if  the  assured  had  used 
all  reasonable  means  at  that  time  to  secure  and  preserve  the 
property  insured.  The  subdivision  of  clause  9  now  under  dis- 
cussion supplements  the  requirement  of  clause  3,  and  excepts 
such  avoidable  loss  from  the  risk  taken  by  the  insurer. 

If  we  should  construe  this  clause  to  mean,  as  defendant  con- 
tends, that  the  plaintiff  cannot  recover  for  the  damage  to  his 
goods,  if,  by  reasonable  care,  he  could  have  guarded  against  the 
accident,  then  it  takes  all  the  life  out  of  the  policy  and  renders 
the  defendant  liable  only  when  the  plaintiff  and  his  servants 
have  been  without  negligence.  What  indemnity  would  there  be 
in  an  insurance  policy  purporting  to  cover  property  in  a  factory 
like  this,  where  there  are  perhaps  hundreds  of  servants,  if  the 
insurer  were  liable  only  in  case  no  one  was  negligent?  If  the 
insurer  did  not  intend  by  this  policy  to  take  the  risk  of  negli- 
gence of  the  insured,  why  did  it  specify  that  it  did  not  take  the 
risk  of  loss  by  the  insured's  willful  act,  and  if  it  did  not  intend 
to  take  the  risk  of  the  negligence  of  plaintiff's  servants  over 
twelve  years  of  age,  why  did  it  specify  that  it  did  not  take  the 
lisk  of  the  negligence  of  a  servant  under  the  age  of  twelve 
years?  If  there  was  any  doubt  as  to  this  construction  of  the 
clause  in  question,  if  it  was  as  susceptible  of  the  construction 
contended  for  by  defendant  as  of  that  above  given,  the  rules  of 
construction  would  require  us  to  construe  it  most  favorable  to 
the  insured,  as  the  following  cases  cited  in  the  brief  of  appellant 
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hold :  Columbia  Ina.  Co.  v.  Lawrence,  10  Pet.  517,  518 ;  Lonia- 
ville  *«>  Undennritew  t.  Durland,  123  Ind.  544^  24  N.  B.  221 ; 
Feibelman  y.  Manchester  Fire  Ins.  Co.,  108  Ala.  200,  19  South. 
540;  American  Surety  Co.  t.  Panly,  170  IT.  S.  133,  18  Snp.  Ot. 
Bep.  552;  Showalter  t.  Insurance  Co.,  3  Pa.  Super.  Ct.  448; 
Karow  t.  Continental  Ins.  Co.,  57  Wis.  68,  46  Am.  Bep.  17, 15 
N.  W.  27 ;  Catlin  v.  Springfield  Ins.  Co.,  Sum.  434,  Fed.  Cas. 
No.  2522 ;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174,  14  Am. 
Bep.  494 ;  Guarantee  Co.  y.  Mechanics'  etc.  Bank,  80  Fed.  766. 

Clause  8  of  the  policy  is  to  the  effect  that  if  at  the  date  of 
the  accident  plaintiff's  goods  in  the  factory  amounted  in  value 
to  more  than  seventy-five  thousand  doUars  the  defendant  would 
be  liable  only  for  such  proportion  of  seven  thousand  five  hun- 
dred dollars,  the  limit  of  liability,  as  seventy-five  thousand  dol- 
lars bears  to  the  actual  value  of  the  stock  of  goods  at  that  date. 
The  answer  states  that  the  goods  at  that  date  were  of  the  value 
of  one  hundred  and  twenty-five  thousand  dollars.  There  was 
substantial  evidence  to  the  effect  that  the  goods  at  the  date  of 
the  accident  did  not  exceed  in  value  seventy-five  thousand  dol- 
lars, and  although  there  was  some  evidence  to  the  contrary,  yet 
the  question  was  submitted  to  the  jury  nnder  proper  instruc- 
tions and  their  verdict  is  conclusive  on  that  point 

If  the  above  analysis  of  the  answer  is  correct,  there  arc  no 
issues  of  fact  in  the  case  except  those  tendered  by  the  petition, 
and  the  general  denial  in  the  answer  and  the  plea  relating  to  the 
value  of  the  goods.  And  even  as  to  the  general  denial,  it  whs 
almost,  if  not  quite,  overcome  by  the  afiSrmative  averments  in 
the  answer  showing  how  the  accident  occurred. 

2.  The  first  instruction  given  for  the  plaintiff  stated  the  con- 
tract of  insurance  as  contained  in  the  policy,  and  then  stated 
that  if  the  jury  believed  from  the  evidence  that  the  plaintifiPs 
goods  were  damaged  *T>y  the  accidental  discharge  or  leakage  of 
water  from  said  automatic  sprinkler,*'  etc.,  the  plaintiff  was 
entitled  to  recover.  ''And  the  court  further  instructs  the  jury 
that  by  the  words  'accidental  discharge  or  leakage  of  water*  ia 
meant  discharge  or  leakage  of  water  which  happened  by  chance 
or  out  of  the  ordinary  course  of  things,  and  without  the  willful 
act  or  design  of  the  plaintiff.  And  the  court  instructs  the  jury 
that  even  though  they  believe  from  the  evidence  that  the  plain- 
tiff's ^^^  servant,  WTiittaker,  was  negligent  in  permitting  the 
hooks  attached  to  the  shutters  to  extend  out  over  or  around  the 
sprinkler  pipe,  yet  unless  the  jury  believe  from  the  evidence, 
tliat  said  negligence  caused  the  damage  complained  of,  and  was 
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knoim  to  the  plaintiff  or  mi^^t^  by  the  ezerciae  of  ordinary 
care  and  diligeDce^  haye  been  known  to  the  plaintiff,  or  unlesa 
the  jury  believe  from  the  eyid^ice  that  the  plaintiff  failed  to 
nse  such  meana  to  save  and  preserye  the  aforesaid  property  as  a 
reasonably  prudait  person  would  have  used  imder  like  circum- 
stances  and  canditions^  then  such  negligence  if  any>  will  not  de- 
feat the  right  of  the  plaintiff  to  recover/' 

The  argument  against  this  instructicm  is  that  it  was  improper 
to  refer  to  the  act  of  Whittaker  as  an  act  of  neg^Ugenoe;  that  he 
was  not  guilty  of  any  n^ligence  because  he  had  not  been  prop- 
erly instructed;  that  his  act  was  the  act  of  the  plaintiff,  and  the 
plaintiff's  act  in  failing  to  properly  instruct  its  servant  was,  in 
the  language  of  the  policy,  a  failure  ^%  use  all  reasonable 
means  to  save  and  preserve  the  property  insured  hereunder/' 
There  was  evidence  tending  to  show  that  this  boy  had  been  in« 
stmcted  to  dose  the  shutters  and  how  to  place  the  brace  rods. 
There  was  no  evidence  that  anyone  told  him  not  to  hcx^  them 
on  the  sprinkler  pipe  and  if  the  plaintiff  was  guilty  of  any  neg- 
ligence it  was  in  failure  to  give  that  caution.  How  the  plaintiff 
or  anyone  else  could  have  anticipated  that  this  boy  would  have 
hooked  those  rods  on  that  pipe  is  not  suggested  by  anything  in 
the  record.  It  seems  that  he  had  been  laying  the  rods  on  the 
pipe  for  two  or  three  weeks^  but  it  does  not  appear  that  anyone 
knew  it.  Besides  merely  resting  the  rods  on  the  pipe  would 
not  have  produced  this  result  if  the  boy  had  fastened  the  shutter. 
It  was  the  leaving  of  the  shutter  ajar  and  unfastened  that  pro- 
duced the  result.  The  boy  had  never  left  it  unfastened  before, 
and  the  plaintiff  had  no  notice  and  no  reasonable  opportunity 
to  discover  that  he  had  left  it  unfast^ied  on  that  occasion. 
There  is  no  dispute  but  that  he  was  ordered  ^^^  to  close  the 
shutter  and  was  shown  how  to  fasten  it.  Therefore,  even  if 
this  policy  excepted  losses  caused  by  the  n^lect  of  the  insured, 
there  was  no  evidence  tiiat  the  insured  was  guilty  of  any  negli- 
gence which  caused  this  loss.  It  was  the  negligence  of  the  ser- 
vant only.  It  is  complained  that  the  instruction  was  erroneous 
in  not  defining  the  term  ^willful  act^'  of  the  plaintiff.  There 
was  no  foundation  in  the  evidence  for  a  defense  based  on  the 
theory  that  the  injury  resulted  from  a  willful  act  of  the  plain- 
tiff, and  there  i^as  no  oocasicm  for  an  instruction  on  that  point. 

The  only  error  in  the  instruction  was  that  it  was  more  favor- 
able to  the  defendant  than  it  should  have  been,  in  this»  that  it 
applied  the  requirement  '^to  use  all  reasonable  means  to  save  and 
preserve  the  property*^  to  the  plaintiff's  duty  in  discovering  how 
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the  boy  was  conductiiKg  the  bosmes  of  dosiiig  fhe  shutter, 
wfaereai  that  reqmrennoit  sppliedy  as  ve  have  seen,  coily  to 
aToiding  mmeoeaBarj  damage  after  an  aoddenL  But  tiie  in- 
struction adopted  tlks  defendant's  oonstmctioai  of  ilie  dause  of 
the  policy,  and  the  esnae  was  submitted  to  the  jury  on  thai 
theory,  the  jnry  found  the  issiie  for  the  plaintiff,  and  that  is 
the  end  of  it 

The  complaint  aa  to  the  modification  of  the  f onrth  instrac- 
tion  as  ask^  by  the  defendant  ia  of  the  same  character  and  fol- 
lows the  same  line  of  argument  as  that  in  relation  to  the  first 
instmction  for  the  plaintiff,  which  we  have  aboTe  discussed. 

The  instmction  as  modified  and  giTen  is  as  follows: 

'The  court  instmcts  the  jury  that  under  the  terms  of  its 
policy,  offered  in  eridenoe^  the  defendant  did  not  insure  the 
property  of  the  plaintiff  therein  mentioned  against  loss  or  dam- 
age caused  by  or  resulting  from  the  n^ect  of  the  plaintiff  to 
use  all  reasonable  means  to  sare  and  preserve  such  property  from 
loss  or  damage  by  water  discharged  from  the  sprinkler  system 
mentioned  in  the  p(^cy. 

That  by  the  eipression  'use  all  reasonable  means  to  save  and 
preserve  the  property,'  used  in  the  policy,  **•  is  meant  that  the 
plaintiff  and  its  employ^  while  acting  in  the  scope  of  their  em- 
ployment shotdd  use  every  means  that  a  person  of  ordinary  pm- 
dence  and  caution,  in  a  like  or  similar  situation,  would  adopt  in 
the  management,  operation  and  control  of  said  sprinkler  system, 
to  prevent  any  discharge  or  leakage  of  water  therefrom,  and  to 
protect  the  property  from  the  consequences  of  any  such  dis- 
charge or  leak. 

'The  degree  of  care  which  the  plaintiff  and  its  employ^  were 
required  to  exercise  under  the  circumstances,  was  such  care  as 
was  reasonably  commensurate  with  the  situation  and  the  danger 
of  a  discharge  or  leakage  of  water  reasonably  to  be  apprehended 
in  view  of  the  character,  location  and  construction  of  this 
sprinkler  system,  the  arrangements  of  the  building  in  which  it 
was  located,  the  nature  of  the  property  insured,  character  of  the 
business  carried  on  by  the  plaintiff,  the  number  of  persons  em- 
ployed by  it  in  its  business  conducted  in  this  building,  ^ 
nature  of  their  duties,  and  the  circumstances  that  might  pro- 
duce an  interference  on  their  part  with  this  sprinkler  system, 
together  with  such  other  circumstances  as  would  reasonably  in- 
fluence and  govern  a  person  of  ordinary  prudence  similarly  cur- 
cumstanoed. 
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*^t  the  jury  belieye  from  the  evidence  that  the  loss  or  damage 
here  sned  for  was  cauBed  by  or  resulted  from  the  failure  or 
neglect  of  the  plaintiff^  or  its  employes  acting  within  the  scope 
of  their  employment,  to  use  all  reasonable  means  to  save  and 
preserve  the  insured  property  from  loss  or  damage  through  tlie 
leakage  or  discharge  of  water  from  the  aforesaid  sprinkler  sys- 
tem, as  defined  in  this  instruction,  and  thai  such  failure  or 
neglect  w<is  hnoam  to  plaintiff  or  ly  the  exercise  of  ordinary 
care  and  diligence  might  have  been  known  to  plaintiff  in  time 
to  have  prevented  any  discharge  or  leakage  of  water  from  said 
sprinkler  system,  then  the  jury  will  find  in  favor  of  the  de- 
fendant.** 

The  modification  is  indicated  by  the  words  in  italics. 

***  This  instruction,  like  that  given  at  the  request  of  the 
plaintiff,  was  more  favorable  to  the  defendant  than  the  law  sanc- 
tioned. It  in  effect  excepts  from  the  risk  loss  occurring 
through  the  negligence  of  the  insured  or  it«  servants.  The 
proposition  is  thus  expressed  in  the  brief  of  defendant's  learned 
counsel:  '^e  submit  that  under  the  terms  of  this  policy  no 
injury  can  be  regarded  as  an  accidental  injury  which  could  have 
been  avoided  by  reasonable  effort  on  the  part  of  plaintiff.**  To 
sustain  that  proposition  would  be  to  overthrow  a  well-established 
principle  that  lies  at  the  foundation  of  insurance.  This  argu- 
ment is  followed  up  by  the  counsel  who  sa^  that  the  failure  of 
the  plaintiff  to  instruct  its  employ6  concerning  this  machine  is 
such  want  of  care  as  to  preclude  a  recovery,  and  in  their  argu- 
ment on  the  point  of  willfulness  they  say  that  the  failure  to  so 
instruct  the  servant  took  his  act  out  of  the  category  of  negli- 
gence and  made  it  the  willful  act  of  the  plaintiff.  Counsel  say 
that  this  policy  differs  from  one  of  fire  insurance  and  is  peculiar. 
If  it  is  correctly  interpreted  by  the  counsel  it  has  very  Uttle,  if 
any,  force  as  insurance  against  an  accident.  The  criticism  of 
the  court's  modification  is  that  it  does  not  direct  a  verdict  for 
the  defendant  merely  because  the  discharge  of  the  machine  was 
caused  by  the  neglect  of  the  plaintiff  or  its  servant,  but  required 
tiie  jury  also  to  find  that  that  neglect  was  known  to  the  plaintiff 
or  by  the  exercise  of  ordinary  care  would  have  been  known.  It 
is  argued  that  an  instruction  that  the  plaintiff  knew  or  by  the 
exercise  of  ordinary  care  would  have  known  of  its  own  negli- 
gence is  meaningless.  That  criticism  is  founded  more  on  the 
form  of  the  expression  than  the  substance  or  the  meaning;  no 
juror  of  ordinary  intelligence  would  have  any  difficulty  in  under- 
standing that  it  related  to  the  plaintiff's  Imowledge  of  its  ser- 
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Yajxf B  negUjient  act.  There  vas  not  a  partide  of  evidenoe  that 
his  plaintiff  knew  or  by  the  exerciae  of  ordinary  care  could  ha^i 
known  of  the  negligent  act  of  this  servant^  which  resulted  in 
this  catastrophe.  He  had  for  two  or  three  ^^  weeks  been  in 
the  habit  of  laying  ihe  brace  rods  on  the  sprinkler  pipe,  and  it 
may  be  argued  that  in  that  period  the  plaintiff  had  an  oppor- 
tunity  to  have  discorered  that  practioe.  But  no  injury  re* 
suited  from  that  practioe,  and  it  is  not  suggested  how  any  in- 
jury could  have  resulted  from  it.  That  act  becama  a  dsiig»- 
ous  factor  in  bringing  about  the  result  when  it  united  with 
another  act,  that  of  leaving  the  shutters  ajar  and  unfastened. 
That  act  was  never  done  but  that  one  time,  and  the  evidenee 
shows  that  it  was  imknown  to  plaintiff  and  coidd  noi^  vnthout 
extraordinary  watchfulness,  have  been  discovered. 

The  instruction  should  have  been  refused,  but  since  the  court 
adopted  the  defendant's  theory  as  to  the  neg^ence  feature  of 
clause  9  in  so  far  as  to  apply  it  to  plaintiff's  duty  before  the 
accident,  the  modification  still  left  the  instruction  more  favor- 
able than  defendant  was  entitled  to. 

On  the  conceded  facts  of  the  case  the  plaintiff  was  entitled 
to  recover,  and  no  judgment  for  the  defendant  could  have  been 
sustained.  There  was  no  error  in  the  instructions  of  which  the 
defendant  has  any  right  to  complain.  The  court  erred  in  sus- 
taining the  motion  for  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  cir- 
cuit court  with  directions  to  overrule  the  motion  for  a  new 
trial  and  enter  judgment  in  accordance  with  the  v^diet.  All 
concur. 


The  Negligence  of  an  Insured  or  of  hia  emploT^s  does  not  bar  bit 
right  to  recover  for  the  loss  or  destruction  of  the  insured  property: 
McGaimon.  ▼.  Millers'  Nat.  Ins.  Co.,  171  Mo.  143,  71  8.  W.  160,  94 
Am.  St.  Bep.  77S,  and  cases  cited  in  the  crofls-zeferaiiee  note  tfaerata 

An  Insurance  Policy,  when  8Uficeptil>le  of  more  than  one  iMUt- 
pretation,  or  when  the  meaning  is  doubtful,  will  be  eonstmed  most 
farorably  to  the  insured:  Forest  dtj  Ins.  Co.  ▼.  Hardesty,  182  HI 
Sg,  74  Am.  6t.  Bep.  161,  55  N.  E.  139;  Matthews  t.  American  Gea- 
tral  Ins.  Co.,  164  N.  Y.  449,  61  Am.  fit  Eep.  627,  78  N.  K.  751; 
Berliner  ▼.  Travelers'  Ins.  Co.,  121  CaL  458,  66  Am.  St.  Bep.  49,  58 
Pac.  918;  Bank  of  Tarboro  ▼.  FldeUty  ete.  Co..  126  N.  a  820,  88 
Am.  St.  Bep.  662^  85  a  £L  588. 
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STATE  ▼.  JOHN. 

[172  Mo.  220,  72  8.  W.  625.] 

UUBDEB— Blow  with  Fist—Murder  may  be  committed  hj 
IdSing  another  by  striking  him  a  blow  with  hie  fist.     (p.  515.) 

UUBDEB— Blow  with  Fist— Intent.— A  man  cannot  approach 
an  TmofFending  citizen,  deal  him  a  deadly  blow  with  his  fist  in  a 
▼ital  part,  and  when  his  death  ensnes  therefrom  defend  hia  act 
on  the  ground  that  he  merely  intended  to  punish  and  not  to  kill 
him.     (p.  617.) 

T.  P.  Yonng,  E.  E.  Schnepp  and  W.  ScuUin^  for  the  appel- 
lant. 

E.  C.  Crow,  attorney  general,  and  C.  D.  Conun,  for  the  state, 

«*»  QANTT,  P.  J.  The  defendant  was  indicted  at  the 
October  term,  1901,  of  the  drcnit  court  of  the  city  of  St.  Louis 
and  was  regularly  assigned  to  the  criminal  division  of  said 
eourt  (No.  9)  presided  over  by  Judge  Franklin  Ferris. 

The  charge  was  murder  in  the  second  degree.  Henry  Bichter 
was  the  victim.  The  substantial  averment  is  that  def endant>  on 
the  third  day  of  July,  1901,  *«»  at  the  dty  of  St.  Louis,  "with 
force  and  arms  in  and  upon  one  Henry  Bichter,  in  peace  of  the 
state  then  and  there  being,  feloniously,  willfully,  premeditat- 
edly,  and  of  his  malice  aforethou^t  did  make  an  assault,  and 
that  the  siud  Edward  John  then  and  there  feloniously,  willfully, 
piemeditatedly  and  of  his  malice  aforethought,  with  his  fist  in 
and  upon  the  jaw  and  head  of  him,  the  said  Henry  Bichter,  did 
strike,  knock,  hit,  and  beat,  and  did  then  and  there  feloniously, 
willfidly,  premeditatedly  and  of  his  malice  aforethought  knock, 
puahy  cast  and  throw  him,  the  said  Henry  Bichter,  with  great 
force  and  violence  down,  in  and  upon  the  pavement,  brick  side- 
walk and  stone  curbing  then  and  there  being,  and  the  said  Ed- 
ward John  thus  and  thereby,  then  and  there,  feloniously,  etc., 
by  the  means  aforesaid,  then  and  there  did  give  the  said  Henry 
Bichter  one  mortal  wound  and  fracture  of  the  skull,  of  which 
mortal  wound  so  as  aforesaid  inflicted  by  defendant,  the  said 
Bichter  languishing  did  live  from  the  third  day  of  July,  1901, 
till  the  eleventh  day  of  July,  1901,  on  which  last-named  day 
the  said  Biditer  died  at  the  city  of  Si  Louis.'' 

The  indictment  is  in  all  respects  according  to  the  most  ap- 
]itoved  precedents.  We  have  merely  set  forth  the  substance. 
Defendant  was  duly   arraigned  and  pleaded  not  guilty.    He 
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wa«  tried  December  5,  1901,  and  conTicted  of  murder  in.  the 
«econd  d^ree  and  sentenced  to  the  penitentiary  for  fifteen  years. 

The  circumstances  attending  the  homicide  were  as  folloirB: 
The  defendant  at  the  time  of  the  occurrence  related  in  tliis 
record,  was  a  dog-catcher.  The  deceased  was  a  laborer,  forty- 
three  years  of  age.  On  the  morning  of  the  tragedy,  the  de- 
fendant, in  company  with  another  who  was  engaged  in  the 
same  business,  was  going  to  his  work,  and  about  the  hour  of  6  :30 
o'clock  as  the  deceased  and  other  laborers  were  going  to  their 
daily  toil,  one  of  these  dog-wagons  and  its  occapants  were  ob- 
served. The  wagon  contained  the  defendant  and  his  associate 
and  a  driyer;  and  as  they  were  passing  the  ***  intersection  of 
Howard  street  and  Broadway,  in  that  city,  they  spied  some  dogs 
that  were  wandering  thereabout.  The  defendant  and  his  afiso- 
ciate  left  their  wagon  and  made  an  effort  to  seize  and  impound 
the  dogs.  The  pursuit  of  the  dogs  by  the  defendant  and  his 
partner  attracted  the  attention  of  the  deceased,  who  stopped, 
as  did  others,  to  gratify  their  inherent  curiosity  or  to  enjoy 
the  pursuit  of  the  dogs.  Some  boys  near  by  began  barking  after 
the  manner  of  a  dog,  and  jeering  defendant  and  his  comrade. 
This  conduct  on  the  part  of  the  boys  seemed  to  arouse  the  ire 
of  the  defendant.  The  state  shows  by  an  OTerwhehning  amount 
of  evidence  that  the  defendant  walked  up  to  the  deceased,  who 
was  standing  somewhat  apart  from  the  crowd,  with  his  coat  on 
his  arm  and  with  his  dinner-pail  in  the  other  hand;  that  the 
defendant,  without  justification  or  ezcose,  immediately  struck 
the  deceased  upon  the  jaw  and  that  the  deceased  fell  upon  the 
sidewalk  find  that,  either  from  the  blow  or  the  fall,  or  boUi 
combined,  he  received  a  mortal  wound  producing  a  contusion 
and  laceration  of  the  brain  which  rendered  him  unconscioua^  in 
which  condition  he  remained  until  his  death,  eight  days  later. 

There  was  a  perfect  unanimity  of  expression  by  all  the  wit- 
nesses, save  the  defendant,  that  the  deceased  was  inoffensive  and 
unoffending.    He  was  immediately  taken  to  his  hom^  and  on 
the  following  day  was  removed  to  the  Good  Samaritan  Hoapitsl, 
where  his  akuU  was  trephined,  but  the  operation  did  not  sub- 
ierve  the  end  sought  and  the  deceased  died  on  July  11,  190L 
The  state  proved  that  the  skuU  of  the  deceased  was  fractured, 
the  brain  lacerated  and  contused,  and  that  the  injuries  were  such 
"  ^'r^a^Tj  "^""^  *^*-    The  defendant,  immediately  on 
?.^  ?apX  :;!  "'"if"^^  ^"«^*  "-  "^«^^  8-*  *-  i*>  "^ 
a'jmitted  he  IC^lCtjelt"^  '"'  ^'  "'"^  ~' 
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The  eridence  on  behalf  of  the  defendant  tended  to  show 
ihat  he  was  pnrsning  a  dog;  when  he  passed  the  deceased  he 
was  tripped  by  him  and  fell.  He  testified  that  when  he  went 
to  rise,  he  was  kicked  in  the  breast  ***  and  hit  in  the  ear  by 
some  one  and  that,  therefore,  he  struck  the  deceased.  But  he 
does  not  say  that  the  deceased  kicked  or  struck  him,  or  that 
he  did  anything  save  trip  him.  Indeed  his  own  testimony  does 
not  show  that  the  deceased  intentionally  tripped  him ;  he  simply 
stated  *'that  he  stuck  out  his  foot  and  I  fell."  The  defendant 
was  not  supported  on  this  point  by  any  of  the  witnesses,  who 
did  not  seem  to  be  prejudiced  against  the  defendant  and  most 
of  whom  were  strangers  to  the  deceased.  They  testified  no  such 
thing  occurred.  The  court  instructed  the  jury  on  murder  in  the 
second  degree  and  manslaughter  in  the  fourth  degree,  and  gave 
the  usual  instructions  on  reasonable  doubt,  credibility  of  wit-  * 
nesses,  etc. 

The  indictment,  as  already  said,  was  in  all  respects  sufficient 
if  murder  can  be  committed  by  one  person  killing  another  by 
a  blow  with  his  fist.  In  State  v.  Hyland,  144  Mo.  302,  46  S.  W. 
195,  we  held  that  it  was  as  much  murder  to  kill  a  man  with  his 
fist  in  the  circumstances  of  that  case  as  if  the  defendant  had 
shot  him  with  a  loaded  revolver:  People  ▼.  Munn,  65  Cal.  211, 
3  Pac.  650.  The  facts  of  this  case  are  in  all  respects  the 
counterpart  of  that.  Counsel  have,  however,  respectfully  urged 
a  reconsideration  of  the  Hyland  case.  In  that  case,  as  in  this,, 
the  indictment  charged  not  only  that  the  defendant  struck  his 
victim  with  his  fist,  but  knocked  him  down  with  great  force  and 
violence  on  the  stone  pavement,  and  by  the  combined  force  of 
the  blow  and  the  fall  on  the  hard  pavement  the  mortal  wound- 
ing was  accomplished. 

In  Bez  T.  Kelly,  1  Moody,  113,  it  was  conceded  that  if  the 
indickinent  had  charged  the  blow  with  the  fist  and  the  fall,  it 
would  have  been  sufficient,  but  as  it  was  charged  to  have  been 
with  a  brick  in  the  right  hand  of  the  prisoner,  it  was  a  variance. 

Counsel  cite  tie  to  Wellar  v.  People,  30  Mich.  16,  in  which 
the  supreme  court  of  Michigan  points  out  that  whether  a  person 
who  has  killed  another  without  meaning  to  kill  him  is  guilty 
of  murder  or  manslaughter,  the  nature  and  extent  of  the  injury 
or  wrong  which  was  ***  actually  intended  must  be  of  controlling: 
importance.  This  has  always  been  the  doctrine  of  the  common 
law,  but  in  that  case  the  trial  court  did  not  submit  to  the  jury 
whether  the  defendant  in  that  case  might  not  be  guilty  of  man* 
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sUnghter  only.    The  caae  ib  well  reftscmed,  bat  the  facts  are  un- 
like thoee  in  Hyland'a  case  or  the  case  at  bar. 

In  this  caae  the  defendant  alone  of  all  the  witnesses  sbtei 
that  as  he  passed  the  deceased  ''he  stracK  out  bis  foot  and  de- 
fendant f  elL''    He  does  not  eren  say  that  deceased  intentionally 
tripped  him,  but  npon  this  state  of  facts  the  conrt  gave  an 
instmction  on  manslaughter  in  the  fourth  degree.    The  conten- 
tion of  defendant's  comisel  is  that  there  was  no  evidence  to  sap- 
port  the  charge  of  murder  in  the  second  degree.     In  a  woid, 
that  the  character  of  the  assanlt  was  sach  that  the  jury  were 
not  justified  in  finding  that  defendant  intended  to  kill  or  do 
the  deceased  any  great  bodily  harm;  counsel  concede  that  ite 
manner  of  killing  is  immaterial;  that  one  may  be  goilty  of  mnr- 
der  with  his  fist  as  well  as  with  a  deadly  weapon,  but  say  '^tfaoo^ 
the  manner  is  immaterial,  the  intent  with  whidh  the  act  is  done 
and  circumstances  surrounding  the  act  as  throwing  light  on 
that  intent,  are  materiaL''    This  is  all  true,  but  it  ignores  the 
want  of  any  mitigating  facts  save  that  which  defendant  testi- 
fied to,  the  tripping  of  defendant,  as  to  which  the  court  gave 
him  a  most  fayorable   instruction  on   manslaughter.    All  the 
other,  and  we  may  add,  disinterested,  evidence  disclosed  that 
the  deceased  was  a  perfect  stranger  to  defendant;  that  he  merely 
halted  a  moment  on  the  sidewalk,  attracted  by  the  excitement 
produced  by  the  defendant  and  his  companion's  effort  to  catch 
the  stray  dogs;  that  he  was  apart  from  the  crowd  who  were 
watching  the  defendant  and  his  companion  pursue  the  dogSy 
and  that  defendant,  apparently  incensed  at  the  boys  who  weie 
barking,  threatened  to  kill  some  of  the  crowd,  and  then,  with- 
out the  slightest  provocation  by  word,  gesture  or  act  on  the  part 
of  the  inoffensive  and  unoffending  workman  who  was  merely 
looking  on,  singled  him  out  and  camue  up  to  him  and  *^  with- 
out warning  struck  him  the  murderous  blow  which  instantly 
felled  him  back  to  the  sidewalk.    How  can  counsel  argue  that 
such  a  blow  under  such  circumstances  was  not  intended  to  pi^ 
duce  great  bodily  harm? 

The  court  properly  instructed  the  jury  that  a  man  is  pi^ 
sumed  to  intend  the  natural  and  probable  consequences  of  his 
acts.  It  was  not  a  case  in  which  there  was  a  mutual  combat 
with  fists  or  a  lick  with  a  stick  not  calculated  to  produce  death, 
but  a  malicious  improvoked  attack  upon  a  defenseless  and  unaitf* 
pecting  citizen  who  had  given  no  provocation  and  was  utterly  ig- 
norant of  the  intended  assault.  Such  an  act  was  malidoitf  ^ 
and  of  itself  and  clearly  felonious. 
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A  strong  brawny  man  will  not  be  allowed  to  approach  an  nn* 
offending  citizen  in  a  public  highway  and  deal  him  a  deadly 
blow  with  his  fist  in  a  vital  part^  and  when  death,  the  natural 
consequence  of  his  act^  ensues^  be  heard  to  say  that  he  merely 
intended  to  punish  him  and  not  to  kill  him.  The  facts  of  this 
case  disclose  unmitigated  brutality,  conduct  much  in  keeping 
-with  the  business  in  which  defendant  was  engaged.  :; 

We  have  no  hesitancy  whatever  in  holding  that  the  trial  court 
properly  instructed  on  murder  in  the  second  degree  and  that  the 
jury  properly  found  defendant  guilty  of  that  offense.  The  rec- 
ord is  without  error  and  the  judgment  is  aflOrmed. 

Burgees  and  Fox,  33.,  concur. 


Jfurder.— An  assault  and  battery  may  be  committed  nnder  sneh 
eircnmatanees  or  in  sneh  a  manner  as  to  make  the  homicide,  if  it 
Tesults,  mnrder,  althongh  there  was  no  formed  design  to  take  life: 
the  monographic  note  to  Johnson  r.  State^  90  Am.  8t.  Sep.  67^ 


GLADNBT  r.  STDNOR 

[17d  Mo.  818^  78  &  W.  66i.] 
VESTED  BIOBT8  may  be  Oreated  either  by  the  eommon  law, 
1^  statute^  or  by  contract.    No  matter  how  created,  they  are  entitled 
to  the  same  protection,     (p.  521.) 

BETBOSPEOnVE  AKD  EX  POST  FAOTO  XAW8.— Betro- 
•peetive  laws  relate  to  eivil  rights  and  eivil  proceedingi^  while 
es  post  facto  laws  haye  special  application  to  cziminal  cases,  (p. 
522.} 

BETBOSPECnVE  IiAWS— Vested  Bights.— Laws  are  not  te' 
be  deemed  retrospective,  unless  they  impair  ciyil  rights  which  are 
▼eeted.    (p.  622.) 

HOMESTEADS— Vested  Bights— BetrospectiTe  Law8.^A  hus- 
band who  acquires  a  homestead  under  a  statute  allowing  him  to  sell 
or  encumber  it,  subject  to  the  wife's  inchoate  right  of  dower,  with* 
ont  her  joining  him,  except  when  she  has  filed  her  homestead  daia^ 
has  a  vested  right  to  sell  or  encumber  such  homestead,  subject  to 
such  limitations,  and  this  right  cannot  be  taken  from  him  by  a 
statute  subsequently  enacted  which  debars  him  from  selling  or  im 
any  manner  encumbering  the  homestead.  Such  statute  can  operate 
only  prospectively  and  cannot  be  applied  to  husbands  who  have  ao- 
quired  a  homestead  prior  to  its  enactment.  As  to  them  it  is  retro* 
apectlve  in  the  operation  and  impairs  a  vested  right,    (p.  524.) 

HOMESTEADSb— Vested  Bights  in  a  Husband  to  Oonvey  His 
Boniestead  without  his  wife  joining  him  is  not  in  any  way  inter- 
fered  with  by  the  fact  that  she  may  at  any  time  file  her  homestead 
tlaim,  and  ti^ereby  nullify  his  vested  right  to  convey.    The  dura- 
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tlon  of  raeh  riglit  in  the  htuband  is  optional  with  his  wife,  1ml 
not  with  the  le^latnre^  and  it  cannot  subsequently  take  it  away. 
<p.  624.) 

VESTED  BiaHTS.— Fattnra  to  Exerdae  Tested  rights  bef«ia 
the  enactment  of  a  subsequent  statute  which  seeks  to  devest  them,  in 
no  way  effects  or  lessens  such  rights,     (p.  526.) 

VESTED  BIGHTS— Betrospeetive  Laws.— A  law  which,  even 
if  intended  simply  to  change  the  remedy  or  procedure,  is  void  if  im 
fact  it  impairs  vested  rights,     (p.  628.) 

Norton^  Ayery  &  Young,  for  the  appellants. 
Martin  &  Woolf olt,  for  the  respondents. 

••*  FOX,  J.  This  was  an  action  commenced  by  the  appel- 
lants in  the  Lincoln  circuit  court,  on  October  3,  1899,  to  en- 
join a  sale,  under  a  certain  deed  of  trust,  and  to  cancel  and  hold 
for  naught  said  deed. 

The  petition  contains  substantially  the  following  allegations: 
"1.  Clemanda  Gladney,  the  real  plaintiff,  ***  stated  that  she 
was,  and  since  1869  had  been,  the  wife  of  her  coplaintiff,  Ckorge 
W.  Gladney ;  that  Thomas  G.  Sydnor  was  the  sheriff  of  Lincoln 
county,  Missouri;  that  the  land  described  in  the  petition,  con- 
sisting of  one  hundred  and  seventy-three  and  seventy-four  one- 
hundredths  acres,  had  been  owned  and  occupied  by  George  W. 
Gladney  as  a  homestead  for  a  great  many  years,  all  of  it  since 
1884,  and  that  during  all  that  time  plaintiff  and  (Jeorge  W. 
Gladney,  as  husband  and  wife,  had  owned  and  occupied  the  same 
as  a  homestead;  that  on  May  26,  1897,  George  W.  Gladney, 
without  the  knowledge  and  consent  of  plaintiff,  Clemanda  Glad- 
ney, his  wife,  executed  and  delivered  to  George  0.  Hamilton, 
trustee,  for  the  use  and  benefit  of  Ellen  B.  Wilson,  a  deed  of  trust, 
securing  a  note  made  payable  to  Ellen  E.  Wilson;  that  Clemanda 
Gladney,  as  the  wife  of  George  W.  Gladney,  did  not  join  with 
George  W.  Gladney  in  the  execution  of  said  deed  of  trust,and  that 
said  deed  of  trust  was  on  the  land  in  plaintiff's  petition  described, 
being  the  one  himdred  and  seyenty-three  and  seventy-four  one- 
hundredths  acres  composing  and  comprising  the  homestead  of 
George  W.  Gladney  and  Clemanda  Gladney  at  that  time;  that 
the  note  described  in  said  deed  of  trust  was  due;  that  George 
0.  Hamilton,  as  trustee,  had  refused  to  act,  and  that  defendant, 
Thomas  G.  Sydnor,  the  then  sheriff  of  Lincoln  county,  Missouri, 
under  the  proyisions  of  said  deed  of  trust,  had  the  land  adver- 
tised and  was  threatening  the  sale  of  same. 

'Tlaintiff  Clemanda  Gladney  further  stated  that  since  May 
26,  1897,  to  wit,  the  twenty-first  day  of  March,  1899,  ihd  titit 
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to  said  Lind  had  been  oonyejed  to  her  through  mesne  conveyance 
from  G^rge  W.  Gladney;  that  she^  Clemanda  Gladney^  was  now 
the  sole  owner  of  said  land;  that  the  deed  of  trust  given  by 
George  W.  Gladney  to  George  0.  Hanulton,  trustee,  was,  under 
the  laws  as  they  now  exist  in  the  state  of  Missouri,  absolutely 
void;  but  that  if  Thomas  G.  Sydnor  was  permitted  to  sell  and 
make  a  deed  thereto,  it  woxdd  cast  a  cloud  over  her  title  to  the 
land,  and  that  the  deed  of  trust  itself  made  by  (Jeorge  W.  Glad- 
ney, then  on  record,  cast  a  doud  over  her  title.  She  therefore 
prayed  for  the  judgment  and  decree  of  the  court  enjoining 
'^  Thomas  G.  Sydnor,  the  acting  trustee,  from  selling  said 
land,  and  enjoining  Ellen  E.  Wilson  from  attempting  to  carry 
into  execution  the  said  deed  of  trust  made  by  George  W.  Glad- 
ney, and  praying  the  court  to  caned  and  hold  for  naught  the 
said  deed  of  trust. 

'*Thi8  petition  was  filed  in  the  circuit  court  of  Lincoln 
county,  Missouri,  and  the  court  not  being  in  session,  and  no 
judge  of  the  circuit  court  being  in  the  county,  a  temporary  in- 
junction was  issued  on  October  3, 1899,  by  the  probate  court  of 
the  county. 

'Hoi  the  circuit  court,  Ellen  E.  Wilson  filed  a  separate  answer, 
in  substance  as  follows:  Admitting  that   plaintiffs   were  hus- 
band and  wife;  admitting  that  George  W.  Gladney  alone  exe- 
cuted the  deed  of  trust  complained  of  on  May  24,  1897,  and  ad- 
mitting the  record  of  the  deed  of  trust  as  charged  in  the  peti- 
tion.    Denied  the  use  of  the  land  as  a  homestead;  denied  that 
Clemanda  Gladney  had  become  the  bona  fide  owner  of  any  por- 
tion of  the  land  since  the  execution  of  the  deed  of  trust ;  charges 
that  if  Clemanda  Gladney  had  obtained  the  title  to  any  portion 
of  the  land  from   George  W.  Gladney,  the  same  was  without 
consideration,  and  the  same  was  to  defraud  his  creditors,  and 
especially  this  defendant;  admitted  that  defendant  Sydnor  was 
the  sheriff  of  Lincoln  county,  Missouri,  and  had  the  land  ad- 
vertised for  sale  under  the  terms  of  said  deed  of  trust,  and  deny- 
ing each  and  every  all^ation  in   the  petition;   and   further 
answering^  alleging  that  the  deed  of  trust  complained  of  was 
made  to  secure  an  indebtedness  created  by  George  W.  Gladney 
prior  to  June  21, 1895,  and  alleging  that  up  to  the  time  of  mak- 
ing said  deed  of  trust  George  W.  Gladney  owned  the  land  de- 
scribed therein,  consisting  of  one  hundred  and  seventy-three  and 
seventy-four  one-hundredths  acres,  in  his  own  right,  which  was 
then  of  the  value  of  four  thousand  dollars;  alleged  that  Glad* 
ney  owned  the  land  prior  to  June  21,  1895,  and  as  such  owner 
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unci  head  of  a  family  had  and  possessed  a  Tested  right  and  power 
unrestricted  by  any  act  or  deed  or  declaration  of  the  said  Cle- 
manda  Oladney,  made  or  executed  by  her  prior  to  the  making 
of  said  deed  of  trusty  to  convey,  alienate  or  encumber  the  same, 
■•*  whether  said  land,  or  any  part  thereof,  was  a  homestead  or 
not,  and  that  in  the  exercise  of  said  right  George  W.  Gladney 
made  said  deed  of  trust. 

''Defendant  Sydnor  answered,  stating  that  he  was  sheriff  of 
Lincoln  county,  and  at  the  request  of  defendant  Ellen  E.  WU* 
son  advertised  the  land  for  sale  under  the  power  of  said  deed 
of  trust  made  by  George  W.  Gladney  to  George  0.  Hamilton, 
trustee,  said  Hamilton  having  refused  to  execute  said  trust; 
and  further  answering  said  he  had  no  knowledge  or  informa- 
tion as  to  the  other  allegations  in  plaintiffs'  petition. 

''Plaintiff's  reply  to  the  separate  answer  of  Ellen  E.  Wilson 
was  a  general  denial  of  all  new  matter  therein  contained.  De- 
fendant then  filed  a  motion  to  dissolve  the  temporary  injunction 
granted  by  the  probate  court/' 

TTpon  tiie  trial  in  this  cause,  the  court  sustained  the  motion 
to  dissolve  the  injunction  and  dismissed  plaintiffs'  bilL  From 
this  judgment,  this  cause  is  brought  here  for  review. 

There  is  no  dispute  as  to  the  testimony  in  this  cause.  It  sub- 
stantially appears  from  the  evidence  introduced  that  ap- 
pellants were  husband  and  wife,  and  had  for  many  years  bem 
occupying  the  land  in  dispute,  and  were  residing  upon  it  at  the 
time  of  the  execution  of  the  deed  of  trust  in  May,  1897.  All 
the  land  involved  in  this  suit  was  procured  by  the  appeUant, 
George  W.  Gladney,  prior  to  1884,  and  he  and  his  wife  were 
occupying  it  continuously  since  1884.  Prior  to  June  21,  1895, 
(JeorgeW.  Gladney  borrowed  two  sums  of  money  from  the 
respondent,  Ellen  E.  Wilson,  giving  her  two  notes  therefor. 
On  May  24,  1897,  these  two  notes  had  not  been  paid,  and 
amounted  to  four  hundred  and  twenty-eight  dollars  and  sixty- 
seven  cents.  George  W.  Gladney,  on  that  day.  May  24,  1897, 
took  up  the  two  old  notes  and  execmted  to  Mrs.  Wilson  one 
note,  including  the  aggregate  amount  of  the  old  notes,  and 
to  secure  the  payment  of  the  renewed'  not^  executed  the 
deed  of  trust  which  is  the  subject  of  this  suit.  The  appel* 
lant,  Clemanda  Gladney,  wife  of  George  W.  Gladney,  did  not! 
join  with  her  husband  in  the  execution  of  this  deed  of  trust  It 
further  appears  that  subsequent  to  the  execution  ■■*  of  the  deed 
of  trust  by  George  W.  Gladney,  he  and  his  wife,  on  March  21, 
1899,  executed  a  deed,  conveying  this  same  land  (except  ten 
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acres)  to  0.  H.  Ayery^  and  on  the  same  day  0.  H.  Avery  and 
wife  conveyed  tte  same  land  conveyed  to  him  by  Qeorge  W. 
Gladney  and  wife^  to  Clemanda  Gladney.  It  is  also  disclosed 
by  the  record  in  this  case  that  the  land  embraced  in  the  deed 
of  trust  far  exceeded  the  value  of  the  'homestead/'  as  defined 
by  the  statute.  It  is  practically  admitted  that  the  deed  from 
Gteorge  W.  Gladney  and  wife  to  0.  H.  Avery  was  a  voluntary  con- 
Teyance  and  without  consideration.  This  is  a  sufficient  refer* 
ence  to  the  testimony^  in  order  to  indicate  the  vital  questions  in- 
volved in  the  controversy. 

Under  the  well-settled  law  of  this  state^  prior  to  the  enact- 
ment of  the  statute  of  1895,  it  is  beyond  dispute  that  the  hus- 
band could  sell  or  encumber  the  homestead,  subject  to  the 
wife's  inchoate  right  of  dower,  without  the  wife  joining  with 
him^  except  where  the  wife  had  filed  her  claim  as  provided  by 
section  5435  of  the  Bevised  Statutes  of  1889.  This  was  clearly 
announced  and  determined  in  the  cases  of  Greer  v.  Major,  114 
Mo.  146,  21  S.  W.  481,  Tucker  v.  Wells,  111  Mo.  399,  20  S.  W. 
114,  Kopp  T.  Blessing,  121  Mo.  391,  26  S.  W.  757,  and  Mark- 
wdl  v.  Markwell,  167  Mo.  326,  67  S.  W.  1078.  In  1896,  the 
legislature  materially  altered  and  changed  the  rights  of  the  hus- 
bandy  in  respect  to  his  right  to  encumber  or  sell  the  homestead: 
Laws  1895,  p.  186.  This  change  is  embraced  in  these  words: 
'The  husband  shaU  be  debarred  from  and  incapable  of  selling, 
mortgaging  or  alienating  the  homestead  in  any  manner  what- 
ever, and  every  such  sale,  mortgage  or  alienation  is  hereby  de- 
clared null  and  void.'^ 

If  we  concede  that  (his  was  a  homestead  as  contemplated  by 
{he  statute,  which  flie  husband  was  debarred  from  and  incapable 
of  selling  or  encumbering,  notwithstanding  it  far  exceeded 
the  value  of  the  homestead  defined  by  the  statute,  then  there  is 
only  one  question  before  us  for  determination,  and  that  is, 
Was  the  right  of  the  husband  prior  to  1896,  to  sell  and  encumber 
the  homestead  without  the  wife  joining  with  him,  such  a 
^''^  vested  right  as  the  act  of  1896  could  not  deprive  him  of? 
This  leads  us  to  the  investigation  of  this  all-important  ques- 
tion. It  is  not  only  a  very  important  one,  but  equally  as  inter- 
esting, for  it  is  the  first  time  this  question  has  been  presented 
nnder  this  marked  change  in  the  statute* 

Vested  rights  may  be  created  either  by  the  common  law,  by 
statute  or  by  contract,  and  it  makes  no  difference  as  to  the 
method  of  their  creation ;  they  are  entitled  to  the  same  proljeo- 
tion.    If,  in  this  case,  the  right  of  appellant,  George  W.  Glad- 


L22  Auncjjr  Szask  Bspokeb,  Vou  95.      [Missouri, 

ner,  to  conTcj  his  homatod,  prior  to  the  act  ot  1895,  witiiont 
his  wife  joining  with  him  in  sodi  ccifeymnoe,  was  a  Tested  right, 
it  becomes  ao  b j  the  operati<m  of  law,  and  is  entitled  to  the  same 
protection  nnder  the   eonstitnticm  and  laws  of    the    land,  as 
though  it  had  bene  created  faj  oontracL    A  vested  ri^t  was 
defined  in  the  cafe  of  Marshall  t.  Kin&  24  Miss.  85,  to  be  ""an 
immediate  fixed  right  of  preaeni  or  fotore  enjojment.^    In  the 
case  of  Calder  r.  Bull,  3  DalL  (U.  S.)  386,  Chase,  J.,  says: 
'^lien  I  saj  that  a  ri^t  is  rested  in  a  citiaen,  I  mean  that  he 
has  the  power  to  do  certain  actions  or  to  pcesess  certain  things, 
according  to  the  law  of  the  land."    Judge  Story,  in  the  case  of 
Society  v.  Wheeler,  2  GalL  105,  Fed.  Caa.  Xo.  13,156,  held  that 
'^upon  principle,   every  statute,  which   takes  away  or    impairs 
T<^sted   rights  acquired  under  existing  laws,  or  creates  a  new  ob- 
ligation, imposes  a  new  duty,  or  attaches  a  new  disability,  in  re- 
spect to  transactions  or  ocMisiderations  already  past,  must  be 
deemed  retrospective/'    Article  2,  section  15,  of  the  constitution 
of  Missouri  provides  '^that  no  ex  post  facto  law,  nor  law  impair- 
ing the  obligation  of  contracts,  or  retrospective  in  its  open^on, 
or  making  any  irrevocable  grant  of  special  privileges  or  im- 
munities, can  be  passed  by  the  general  assembly/'     The  refer- 
ence in  this  provision  to  ex  post  facto  laws  has  special  appli- 
cation to  criminal  cases;  but  the  subdivision  of  this  constitu- 
tional provision,  which  is   intended    to  protect   every  citizen 
against  the  impairment  of  vested  rights  is  that  inhibition  against 
the  passage  of  laws  retrospective  in  their  operation.    The  term 
''retrospective   in   their   operation**   as  used  in   our   Bill  of 
^^"^  Eights  is  one  which  relates  to  civil  rights  and  proceedings 
in  civil  causes  (Ex  parte  Bethurum,  66  Mo.  549) ;  hence  the 
well-settled  rule  deduced  from  all  the  authorities  is  that  '^ads 
of  the  legislature  are  not  to  be  considered  as  retrospective,  un- 
less they  impair  rights  that  are  vested,  because  most  civil  rights 
are  derived  from  public  laws** :  Bich  v.  Flanders,  39  N.  H.  304^ 
and  cases  cited  and  discussed. 

In  view  of  this  principle  we  are  led  to  the  condusion  that  an 
additional  question  must  be  answered  in  this  investigation* 
The  first  inquiry  in  this  case  is,  Waa  the  right  of  George  W. 
Oladney  to  convey  or  encumber  his  homestead  without  his  wifo 
joining  in  such  conveyance,  a  vested  right,  and  as  such,  oonld 
it  be  impaired  by  the  act  of  1896  ? 

The  second  inquiry  is  as  to  the  act  of  1895.  Is  it  to  be  con- 
strued simply  as  prospective  in  its  operation,  or  if  it  ia  intended 
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to  be  retrospectiTe,  then  is  it  not  in  conflict  with  the  constitu* 
tion  of  this  state,  as  quoted  herein? 

It  is  clear  that  if  Oeorge  W.  Gladney  had  a  vested  right  in 
dealing  with  his  homestead  prior  to  1895,  then  if  the  act  of  1895 
is  intended  to  impair  that  right,  it  would  truly  be  retrospective 
in  its  operation. 

As  to  the  first  proposition,  we  have  reached  the  conclusion 
that  tiie  appellant  George  W.  Gladney,  had  a  vested  right,  in  re- 
spect to  conveying  and  encumbering  his  homestead,  prior  to  the 
act  of  1895,  and  that  act  cannot  impair  such  right.    To  us  it 
seems  as  one  of  the  highest  privileges  and  dearest  rights  that 
can  be  bestowed  upon  the  citizen.    The  law  that  creates  the 
right  to  deal  with  your  property  without  compelling  you  to  have 
someone  xmite  with  you  in  the  conveyance  truly  confers  an  in- 
estimable privilege.    This  land  was  his,  and  beyond  question  he 
had  the  right  to  convey  it  (subject  to  her  inchoate   right  of 
dower) ,  prior  to  the  act  of  1895,  without  having  his  wife  join 
with  him  in  the  deed.    The  fact  that  his  wife  could  file  her 
claim  as  provided  in  section  5435  of  the  Bevised  Statutes  of 
1889,  heretofore  referred  to,  does  not  change  the  rule  so  far  as 
being  a  **®  vested  right.    The  right  to  convey  was  clearly  given 
him,  and  the  law  provided  the  method  how  he  could  be  barred 
of  that  right,  and  that  a  personal  privilege  vested  in  the  wife, 
a  right  she  could  exercise  or  refuse  to  exercise.    The  law  that 
created  the  homestead  also  created  a  right  in  the  wife,  by  which 
she  could  devest  the  husband  of  his  right  to  sell  or  encumber  it ; 
but  this  by  no  means  contemplated  that  the  legislature  could, 
by  enactment,  bar  or  impair  the  right  given  the  husband,  in  re- 
fipect  to  his  property.    It  may  be  said  by  appellants  that  this 
rig^t  to  convey  was  merely  conditional  upon  the  failure  of  the 
wife  to  file  her  claim  under  the  statute;  the  right  to  convey  was 
not  conditional,  it  was  vested;  its  duration  was  optional  with 
the  wife.    This  does  not  alter  or  change  the  principle  that  the 
legislature  cannot  by  a  law,  retrospective  in  its  operation,  impair 
vested  rights;  it  has  no  more  power  under  the  constitution  to 
impair  this  right  than  it  has  to  impair  rights  that  are  not  sub- 
ject to  any  limitation  as  to  its  duration.    No  one  under  the 
law  had  the  right  to  impair  or  interfere  with  his  right  of  aliena« 
tion,  except  his  wife,  and  the  legislature  cannot  step  in  and 
exercise  that  privilege  for  her.    She  and  she  alone  could  exer- 
cise it. 

*  Does  the  act  of  1895,  if  construed  as  being  retrospective  in 
its  operation  (in  other  words,  as  bein^  operative  upon  persons 
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who  are  married  and  wlio  had  acquired  the  homegtead  before  lis 
paesage)  impair  ihe  vested  right  of  the  hubsand  ?  It  certainly 
doee.  Before  the  passage  of  the  act,  he  could  convej,  himsdf. 
After  the  passage,  he  is  not  only  barred,  bat  the  act  says  he 
''shall  be  incapable  of  conveying  without  his  wife  joins  in  the 
conveyance/'  Impair  means  to  make  worse,  to  lessen  the  power, 
to  weaken,  to  enfeeble,  to  deteriorate.  This  is  as  Webster  de* 
fines  it  Is  not  the  power  of  the  husband  in  respect  to  this 
homestead  lessened,  weakened  and  deteriorated  by  the  act  of 
1896,  supra  ?  As  was  said  by  the  court  in  the  celebrated  case 
of  Calder  v.  Bull,  3  DalL  (U.  S.)  386:  *TVhen  I  say  that  a 
right  is  vested  in  a  citizen,  I  mean  that  he  has  the  power  to  do 
certain  actions,  *^  or  to  possess  certain  things,  according  to 
the  law  of  the  land/'  Did  not  the  hubsand  in  tiiis  cause  have 
Ihe  power  to  do  certain  acts  in  respect  to  the  property  in  dis- 
pute, that  the  present  law  prohibits  him  from  doing? 

That  able  and  illustrious  jurist.  Judge  Story,  very  tersely 
places  the  test  when  he  said  in  the  case  of  Society  v.  Wheeler,  i 
GalL  105,  Fed.  Cas.  No.  13,156,  that  **upon  principle,  erery 
statute,  which  creates  a  new  obligation,  imposes  a  new  duty,  or 
attaches  a  new  disability,  must  be  deemed  retrospective.''  Ap- 
ply this  test  to  the  case  at  bar.  The  statute  of  1895  imposes 
upon  the  husband  the  new  duty,  if  he  desires  to  convey,  of  hav- 
ing his  wife  join  in  the  conveyance ;  it  attaches  a  new  disability^ 
for  the  very  words  of  the  present  statute  are  that  the  husband 
is  incapable  of  alienating  his  property.  It  is  no  answer  to 
this  question  to  say  that  his  right  to  convey  is  not  absolutely 
destroyed,  that  it  is  only  partially  so.  In  the  case  of  Bank  v. 
Sharp,  6  How.  301,  the  doctrine  is  clearly  announced  that  ''one 
of  the  tests  that  a  contract  has  been  impaired  is,  that  its  vafais 
has  by  l^slation  been  diminished.  It  is  not»  by  the  constita- 
tion,  to  be  impaired  at  all.  This  is  not  a  question  of  degree  or 
manner  or  cause,  but  of  encroaching  in  any  respect  on  its  ob- 
ligation, dispensing  with  any  part  of  its  force." 

The  conclusions  reached  in  this  case  that  George  W.  Gladney 
had  a  vested  right  prior  to  the  act  of  1895,  and  that  such  right 
cannot  be  impaired  by  a  subsequent  statute  and  that  if  the  set 
of  1895  was  intended  to  apply  to  him,  it  is  retroqiective  in  i*» 
pperation  and  is  in  conflict  with  the  organic  law  of  this  state, 
are  supported  by  principles  announced  by  this  courts  in  analo- 
gous cases,  and  by  conclusions  reached  in  other  states^  in  ^"^ 
identical  in  principle  with  the  one  before  us. 
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In  the  caee  of  Arnold  v.  Willis,  128  Mo.  145,  30  S.  W.  517, 
BnrgegB,  J.,  yeiy  clearly  amxoimced  thia  doctrine  as  to  the  vested 
ri^ts  of  the  husband:  ^'Frior  to  the  leyision  of  the  statutes  in 
1889,  a  husband,  by  virtue  of  his  marital  rights,  was  entitled 
to  the  possession  of  his  wife's  lands,  hdd  by  her  as  at  common 
law,  and  could  sue  therefor  in  his  own  name;  and  the  enact- 
mcoit  of  sections  *^  6869  and  6864  of  the  Eevised  Statutes  of 
1889,  providing  that  real  estate  belonging  to  the  wife  should  be 
her  separate  property  and  under  her  sole  control,  and  empower- 
ing her  to  sue  and  be  sued,  at  law'  or  in  equity,  as  a  feme  sole, 
did  not  deprive  the  husband  of  such  rights  in  his  wife's  prop- 
erty, which  had  become  vested  prior  to  1889/^ 

In  the  case  of  Leete  v.  State  Bank,  115  Mo.  184,  21  S.  W. 
788,  all  the  authorities  are  collated  and  reviewed.  That  case 
settles  the  law  in  this  state  that  the  legislature  has  no  power  to 
pass  lawBiy  retrospective  in  their  operation,  so  as  to  affect  vested 
rights.  The  statute  imder  consideration  in  the  Leete  case  was 
the  married  woman's  act  of  March  25,  1873.  It  was  held  that 
the  act  ^'creating  a  separate  estate  in  the  wife's  personalty,  in- 
clusive of  her  rights  of  action  and  providing  that  the  same  shall 
not  be  demeed  to  have  been  reduced  to  the  possession  of  the  hus- 
band by  his  use,  occupancy  or  car^  but  only  by  her  express  as- 
sent in  writing,  is  to  be  construed  prospectively  and  does  not 
apply  to  marriages  in  ezistenoe  at  the  time  of  its  passage  or  to 
rights  which  had  then  accrued.'^  It  was  further  held  that  ^^an 
application  of  said  statute  to  marriages  then  in  existence  or  to 
rights  which  then  had  accrued,  would  be  violative  of  the  con- 
etitntional  provision  prohibiting  the  enactment  of  a  law  retro- 
apective  in  its  operation.''  The  conclusion  reached  in  that  case 
was  that  the  married  woman's  act  of  1873  could  only  operate 
prospectively,  and  did  not  apply  to  marriages  in  existence  at  the 
time  of  its  passage  or  to  rights  that  accrued  to  such  existing 
marriages. 

So  we  say  in  this  case,  that  the  act  of  1895  could  only  operate 
prospectively,  and  is  not  to  be  applied  to  husbands  who  had 
acquired  homesteads  prior  to  the  passage  of  the  act  George 
W.  Gladney,  prior  to  the  enactment  of  this  statute  of  1895,  had 
the  right  to  convey  his  homestead  without  his  wife  joining  him, 
and  as  was  very  appropriately  said  by  the  learned  judge  in  the 
Lieete  case,  '^these  were  his  rights;  but,  when  he  woke  up  on 
the  morning  the  section  mentioned  went  into  ^^  operation,  he 
found  himself,  if  plaintiff's  position  be  correct,  completely  de- 
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▼eeted  of  his  fonner  Tested  rights,  laboring  under  a  'new  dk* 
ability/*' 

It  is  now  the  settled  law  of  this  state  thst  an  act  of  the  legis- 
lature ''is  to  operate  prospectiYely  only,  and  not  otherwise,  xof 
less  upon  the  face  of  the  act  itself  the  exceptions  to  the  prospec- 
tive nde  do  plainly  and  unmistakably  appear'^:  Leete  t.  State 
Bank,  115  Mo.  184,  21  S.  W.  788. 

It  may  be  argued  that  even  though  the  right  of  Cteorge  W. 
Gladney,  prior  to  the  present  statute,  was  a  vested  one,  yet  ss 
he  had  not  availed  himself  of  that  right,  the  present  law  would 
be  applicable,  and  he  could  not  exercise  such  right  after  the 
change  in  the  statute.  Perry  on  Trusts,  a  work  of  recognized 
authority,  announced  the  doctrine  upon  a  question  identical  in 
principle  with  the  one  before  us.  He  says  (2  Perry  on  Trusts, 
5th  ed.,  sec.  676) :  "On  principle,  it  would  seem  that  the  right 
to  reduce  the  wife's  choses  in  action  to  possession  vested  in  the 
husband  at  the  time  of  the  marriage,  and  could  not  be  devested 
by  a  statute  passed  after  the  marriage,  although  the  husband 
had  not,  at  the  time  of  the  passage  of  the  act,  reduced  the  choses 
to  possession;  and  so  it  has  been  ruled  in  several  cases.'' 

This  is  a  complete  answer  to  that  argument,  for  in  the  doe- 
trine  announced  by  Perry,  as  aboye  quoted,  the  principle  is  tbe 
same;  if  the  right  existed,  it  makes  no  differ^ice  about  the 
exercise  of  it  before  the  passage  of  the  subsequent  statute  that 
undertakes  to  devest  it. 

Upon  the  question  involved  in  this  case,  as  to  the  right  of 
George  W.  Oladney  prior  to  the  act  of  1895,  being  a  vested 
right,  we  are  of  the  opinion  that  the  unbroken  line  of  decisions 
of  North  Carolina  upon  a  point  which  in  principle  is  identical 
with  the  one  at  bar  are  decisive  of  this  question.  That  we  mAj 
fully  appreciate  the  application  of  the  cases  to  which  we  here- 
after in  this  opinion  direct  attention,  it  would  be  well  in  ^ 
brief  way  to  refer  to  the  provisions  of  the  constitution  and  la^ 
of  that  state.  In  1838,  the  state  of  North  •  Carolina  adopted 
and  ratified  its  constitution.  The  constitution  itself  created  a 
homestead  defining  the  amount  ^^  of  land  and  value,  eta, 
which  was  exempted  from  levy  of  execution.  It  also  provided 
for  the  conveyance  of  the  homestead,  but  declared  that  no  deed 
executed  by  the  owner  of  the  homestead  should  be  valid  with- 
out the  voluntary  signature  and  assent  of  his  wife.  Prior  to 
the  adoption  of  this  constitution,  the  owner  of  the  land  occupied 
by  him  and  his  wife,  could  be  conveyed  by  the  husband  alone. 
In  the  case  of  Gilmore  v.  Bright,  101  N.  C.  382,  7  S.  E.  761, 
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in  passing  on  the  qnestion  as  to  the  right  of  the  husband  to  con- 
vey the  land;  subsequent  to  the  adoption  of  the  constitution,  the 
court  says :  'The  case  shows  that  the  lands  in  dispute  were  the 
property  of  Samuel  Gilmore  long  prior  to  the  adoption  of  the 
oonstitiition  of  1868,  and  that  he  and  his  wife  were  married 
long  prior  to  that  time.  There  never  was  any  allotment  of  the 
said  lands  as  a  homestead,  nor  was  there  ever  any  petition  by 
the  said  Gilmore  to  have  such  an  allotment  made,  nor  was  there 
ever  any  act  of  his  indicating  any  purpose  voluntarily  to  have 
said  lands,  or  any  portion  thereof,  dedicated  to  the  purposes  of 
a  homestead.  He  had,  prior  to  the  adoption  of  the  constitution 
of  1868,  the  absolute  right  to  sell  or  dispose  of  these  lands  as 
he  pleased,  without  the  concurrence  of  his  wife,  and,  if  he  chose 
to  do  so,  without  her  consent;  and  it  is  too  well  established  by 
the  authorities,  federal  and  state,  that  this  right  was  not  de- 
vested by  article  10,  section  8,  of  the  constitution  of  North 
Carolina,  to  be  questioned  now.  The  state  could  not  by  its 
constitution  or  its  laws,  subsequently  adopted  or  enacted,  de- 
prive him  of  his  vested  right  to  sell  or  dispose  of  the  land  in 
question,  without  contravening  that  provision  of  the  constitu- 
tion of  the  United  States  which  declares  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts.' ''  The  learned 
judge  cites  in  support  of  that  principle  announced  the  cases  of 
Edwards  v.  Eearzey,  96  IT.  S.  595 ;  Sutton  v.  Askew,  66  N.  C. 
172,  8  Am.  Hep.  500;  Bruce  v.  Strickland,  81  N.  C.  267;  Mur- 
phy V.  McNeill,  82  N.  C.  221;  Beeves  v.  Haynes,  88  N.  G.  310; 
Fortune  v.  Watkins,  94  N.  C.  304 ;  Castlebury  *»  v.  Maynard, 
95  N.  C.  281,  and  the  numerous  cases  cited  in  these  authorities. 

In  the  case  of  Bruce  v.  Strickland,  81  N.  G.  267,  the  learned 
judge,  after  reviewing  all  the  authorities  upon  the  question  as 
to  the  application  of  the  enactment  of  subsequent  statutes  les- 
sening the  power  of  the  husband  under  former  statutes  in  re- 
spect to  his  lands,  and  reaching  the  conclusion  that  such  sub- 
sequent acts  do  not  affect  rights  secured  under  former  laws, 
says:  ^'These  decisions  rest  upon  the  sanctity  of  vested  rights 
under  the  protection  of  the  constitution,  among  which  is  em- 
braced the  'jus  disponendi,'  or  right  of  alienation.  The  prin- 
ciple is  too  deeply  imbedded  in  the  fundamental  law  of  free 
government  to  require  vindication.*' 

It  may  be  said  that  these  North  Carolina  cases  are  based  upon 
the  fact  that  prior  to  the  adoption  of  the  constitution  there  was 
no  homestead,  and  the  land,  not  being  a  homestead,  could  be 
alienated  by  the  husband  without  the  wife  joining  in  the  deed. 
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That  does  not  alter  or  change  the  principle  announced  as  ap- 
plicable to  the  case  at  bar,  for  in  this  case,  the  homestead  priw 
to  1895,  conld  be  alienated  by  the  husband  alone,  sabject  to  her 
dower  the  same  as  the  land  mentioned  in  the  Carolina  casea, 
and  it  is  apparent  from  an  investigation  of  all  those  eases  that 
they  clearly  announce  the  principle  that  the  right  of  a  husband 
to  sell  or  encumber  his  land  without  his  wife  joining  in  the  oon- 
yeyance^  is  a  vested  right,  which  a  subsequent  statute  which 
imposes  upon  him  a  new  disabiliiy  and  undertakes  to  prevent 
him  from  performing  this  act  alone,  cannot  impair. 

This  brings  us  to  the  last  contention  of  appellants.  Appd- 
lants  insist  that  the  statute  of  1895  did  not  impair  any  vested 
right  of  George  W.  Oladney;  but  that  it  simply  changed  the 
remedy  or  procedure  of  the  wife  in  respect  to  tiie  homestead. 
The  statute  of  1895  does  not  require  a  single  step  to  be  taken 
by  the  wife.  She  is  not  required  to  proceed  in  any  way;  but  it 
simply  imposes  upon  the  husband  a  new  disability,  rendering 
him  incapable  of  doing  an  act  whidi,  nnder  the  prior  law,  he 
had  a  perfect  right  to  do.  If  Ihe  statute  had  provided  "^  Ant 
the  wife  should  adopt  some  other  method  of  preventing  the  sab 
or  encumbrance  of  the  homestead,  then  it  might  be  said  that  it 
was  simply  a  change  in  the  course  to  be  adopted  by  her,  to  pre- 
vent the  husband  from  acting.  But  it  must  be  remembered 
that  this  change  of  the  statute  does  not  require  her  to  proceed 
at  all;  in  effect,  the  legislature  says  in  the  act  of  1895:  ^n« 
der  the  former  law  we  provided  a  remedy  for  you  to  prevent  the 
exercise  of  certain  rights  of  your  husband,  in  respect  to  the 
homestead.  We  will  now  exercise  this  right  for  you,  irrespeo- 
tive  of  the  fact  whether  you  desire  it  done  or  not;  we  will  simply 
devest  your  husband  of  the  power  to  sell  or  encumber  the  home- 
stead/* 

We  emphatically  hold  that  this  alteration  and  change  in  the 
statute  is  not  simply  a  change  in  the  remedy  or  procedure;  but 
is,  in  the  clearest  terms  possible,  a  deprivation  of  a  right,  which 
the  huflband  had  prior  to  the  enactment  of  the  statute.  We  may 
add  that  a  law  which,  even  if  intended  simply  to  change  tibe 
remedy  or  procedure,  if  in  fact  it  impairs  vested  rights,  is  just 
as  obnoxious  to  the  constitutional  inhibition  as  if  it  in  the 
clearest  terms  violated  the  constitutional  provision.  We  have 
examined  the  cases  cited  by  the  learned  counsel  for  appellantB 
upon  this  question,  and  we  are  of  the  impression  that  they  are 
not  based  upon  similar  grounds,  and  hence  are  insufficient  to 
ehan^  the  conclusions  reached  upon  this  contention. 
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Entertaining  the  views  as  herein  expressed  as  (o  the  vested 
xights  of  Qeorge  W.  Gladney,  in  respect  to  the  land  in  contro- 
Ter87>  we  are  of  the  opinion  that  the  action  of  the  trial  court 
in  sustaining  the  motion  to  dissolve  the  injunction  and  dismiss- 
ing plaintiffs'  bill  was  correct^  and  it  is  ordered  that  the  judg* 
ment  be  affirmed. 

All  concur. 


L6ffi$laihn  nohieh  Impa4ri  a  Ve8ted  rigbt  or  estate  is  uneonstitn- 
tional:  Matter  of  PeU,  171  N.  T.  48,  89  Am.  6t.  Bep.  791,  63 
N.  Ew  789;  Baltimore  etc.  By.  Co.  ▼.  Beed,  168  Ind.  25,  92  Am. 
^t.  Bep.  293,  62  N.  E.  488.  And,  although  the  legislature  may 
modify  or  eluinge  the  form  of  the  remedy,  provided  no  substantial 
Tight  secured  by  contract  is  thereiby  impaired  (State  ▼.  Helden- 
brand,  62  Neb.  195,  89  Am.  St  Bep.  748,  87  N.  W.  25;  Burk  t. 
Putnam,  lia  Iowa,  282,  86  Am.  St.  Bep.  372^  84  N.  W.  1063),  yet 
-KDj  law  which  in  its  operation  amounts  to  a  denial  or  obstruction 
•of  the  rights  accruing  by  contract,  though  professing  to  act  only 
<m  the  remedy,  is  unconstitutional  and  void:  Merchants'  Bank  t. 
Ballou,  98  Ya.  112,  81  Am.  St  Bep.  715,  32  a  £.  481. 

A  Btatute  (Hvtng  a  H«$hand  a  right  to  the  use  of  hie  wife's  land, 
"With  power  to  rent  it  and  receive  the  rent,  vests  in  him  a  statutory 
right,  so  it  has  been  held,  of  which  the  legislature  has  no  power 
to  deyest  him  by  a  subsequent  married  woman's  act:  Bose  y.  Boae, 
104  Ky.  48,  46  8.  W.  524,  84  Am.  St.  Bep.  430,  and  see  the  mono- 
^[Taphic  note  thereto  on  the  constitutionality  of  ftatutes  affecting 
rights  based  on  a  pre-existing  marriage. 


SHIELDS  T.  HOBART. 

[172  Uo.  491,  72  a  W.  669.1 

OOBPOBATIOMB— UabUity  of  Stockholders.— The  stockhold- 
«n  In  a  corporation  are  liable  to  its  creditors  to  an  amount  equal 
'to  the  unpaid  balance  due  on  the  nominally  paid-up  certificates  of 
«toek  iisned  to  them*    (p.  635.) 

OOBPOBATIONS— liability  of  Sto<ddiolder8 —Fraud.— It  is 
not  necessary  to  charge  fraud  to  subject  a  stockholder's  unpaid 
liability  to  a  creditor's  judgment  against  the  corporation*    (p.  686.) 

COBPOBATIONS— Biitht  to  Prefer  Creditors.— A  corporation 
Trhile  a  going  concern  may  prefer  one  creditor  to  another,    (p.  536.) 

OOBPOBATIONS— Preferences— Prlyate  Debts  of  Officers.— 
If  a  corporation  has  reached  a  point  where  its  assets  are  insuffi- 
eient  to  satiirfy  its  corporate  debts,  its  managing  offlcexs  cannot 
pay  their  private  debts  from  the  assets  of  the  corporation  as  against 
the  claims  of  its  existing  creditors  who  complain.  Such  transaction 
is  prima  facie  fraudulent,     (p.  537.) 

OOBPOBATIOHB.— Dividends  can  be  Paid  Only  out  of  profits 
er  the  net  increase  of  the  capital  of  a  corporation  and  cannot  be 

Am.  St.  Bep.,  Vol.  95—34 
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diawB  opoB  the  capital  eoatribiited  by  tbe  sharelioldera  for  the  pur- 
po«»  of  emrrjimg  om  the  taa^pmmj'm  InuiiieflaL     (p.  540.) 

OOXFOBATIOHB—Dfvldaids.— Neither  the  direetors  of  i 
corporatioB,  aor  erea  a  aujoErity  of  ita  atoekholderSy  have  any  iu- 
thoritj  to  diiaiaiah  ita  preaeribed  coital  by  diatribating  a  portioi 
mmong  the  ahaieholdeia  ui  the  ahape  of  dlvidenda.  Thia  would  b« 
a  fraud  npoa  ereditora  coatraetiB^  with  it  on  the  faith  of  its  eapi- 
lal  atoeh.    (p.  540.) 

OOXPOBAnoXB— UUarWfU  IttrideiidB.— Shareholders  in  t 
eorporatioB  are  not  permitted  to  distribute  ita  eapital  among  them* 
aelTea  imder  €he  gniae  ef  divideada  when  they  are  indebted  to  the 
corporation  on  thev  anpaid  liability  <»  the  stock  aabaeription.  (p. 
542.) 

OOEPO&AnOXB— tMswfta  Diridciida— Setoff.— If  the  ootes 
«f  a  corporation  which  ita  officers  aa  indoraers  have  paid  were  the 
leanlt  of  a  frandolent  lednction  and  distribution  of  the  eapital 
stock  of  the  corporation  nnder  the  goise  of  dividends,  the  eoort 
will  not  in  an  equitable  suit  by  a  judgment  creditor  of  the  cor- 
poration against  its  stoekholdera  to  subject  to  his  debt  the  unpaid 
balance  of  paid-np  atock  iasned  to  them,  set  off  the  amount  thus 
paid  on  such  notes  against  the  balance  remaining  unpaid  on  the 
Stock  of  the  officera  paying  them.  Such  preference  giFCB  to  the 
officers  themselves  ia  prima  facie  fraudulent,  and  the  burden  resti 
on  them  to  show  that  such  notes  were  honest  obligations  of  the 
corporation.  The  mere  production  of  the  notes  executed,  indorsed 
and  paid  by  themselves,  falls  far  short  of  that  proof  which  a  court 
of  equity  requirea  to  overcome  the  presumption  of  fraud,    ^p^  ^J 

C0BPOBATION8— Ckmranioii  of  Sto^k—Preanmptlon.— If  * 
large  part  of  the  capital  stock  of  a  corporation  is  shown  to  have 
been  Ulegally  converted  by  its  managing  officers,  it  must  be  pre- 
sumed, in  the  absence  of  a  full  explanation  by  them,  that  the  ^^^^^ 
of  the  stock  haa  been  by  them  fraudulently  converted.    (p«  ^^-z 

Heffernan  ft  Heffernan  and  W.  G.  Pettns,  for  the  appellant 

B.  W.  Massey,  A.  Sherwood  and  W.  M.  Williams,  for  the  re- 
apondcnta. 

•"»  GANTT,  J.  On  or  about  the  last  days  of  February, 
1887,  Lncius  Hubbell  of  the  real  estate  firm  of  Wooley,  Tortec 
ft  Hnbbell  of  Springfield,  Missouri,  for  one  thonaand  dollaiB 
cash  paid,  obtained  an  agreement  from  George  M.  Jones  to  con- 
vey to  said  Hubbell  a  tract  of  land  adjoining  the  city  of  Spring- 
field, containing  abont  one  hundred  and  sixty  acres,  for  the  8m 
of  $26,000,  to  be  paid  in  thirty  days.  Before  the  expiration 
of  the  thirty  days  said  Hubbell  obtained  the  agreement  of  nifl« 
other  parties  to  share  said  purchase  with  him,  each  to  pay  the 
sum  of  $2,600,  and  togeher  they  paid  the  $26,000,  and  on  March 
29,  1887,  said  Jones  conveyed  the  said  land  to  said  HnhbelL 
It  was  further  agreed  between  the  ten  purchasers  that  tb«7 
would  organixe  a  business  corporation  to  take  over  said  land 
and  that  it  should  be  capitalized  at  $100,000  and  each  of  aaid 


March^  1903.]  Shields  v.  Hobabt.  631 

ten  purchasers  should  receive  stock  in  said  company  of  the 
par  Talue  of  $10,000. 

On  March  31^  1887^  these  same  ten  men  signed  and  executed 
articles  of  association  of  the  Beal  Estate  Investment  Company^ 
reciting  therein  that  the  capital  stock  of  $100^000  bad  been 
f  nlly  paid  up  and  was  in  the  hands  of  the  persons  named  as 
the  first  board  of  directors  and  that  each  of  tiie  ten  signers^  to 
wit,  L.  W.  Hubbdl,  W.  H.  Biggs,  George  A.  C.  Wooley,  W.  0. 
Gray,  E.  D.  Pearce,  T.  E.  Burlingame,  J.  S.  Ambrose,  B.  F. 
Hobart,  J.  T.  Gray  and  W.  G.  Porter,  Jr.,  held  twenty  shares 
of  the  par  value  of  $500  each.  Articles  of  incorporation  were 
duly  filed  and  a  certificate  of  incorporation  granted,  and  in  due 
time  sbock  of  the  par  value  of  $10,000  was  issued  to  each  of 
said  parties  as  fully  paid.  The  testimony  of  Hubbell,  the  pro- 
moter, and  of  Biggs,  one  of  the  original  board,  and  of  Bamsay, 
the  manager,  establishes  beyond  question  that  none  of  these 
stockholders  ever  paid  anything  for  their  stock  except  the  $2,600 
which  they  each  paid  into  the  fund  to  buy  the  land,  wliich  was 
at  once  conveyed  to  the  corporation  on  its  organization  by  Hub- 
bell  for  a  recited  consideration  of  $100,000,  and  which  land  was 
practically  the  *^^  only  asset  the  company  ever  had  outside  of 
a  switch  and  a  few  lots  purchased  by  it  later  on.  As  soon  as 
practicable  the  company  caused  the  land  to  be  laid  off  as  an 
addition  to  Springfield,  conforming  as  near  as  possible  to  the 
Btreets  of  the  city,  and  filed  its  plat  and  published  maps  of  the 
addition.  This  was  accomplished  in  September,  1887.  The 
lots  were  rated  from  $150  to  $400  each,  according  to  desirabil* 
ity. 

The  testimony  of  Hubbell  and  Bamsey,  who  were  the  man« 
agers  at  different  periods,  disclose  the  following  modus  operandi : 
The  company  would  sell  a  lot,  and  if  the  purchaser  was  not 
able  to  build  would  advance  him  the  money  or  materials  for 
his  house,  and  then  take  back  notes,  or  real  estate  bonds,  as 
one  of  the  witnesses  denominated  them,  secured  by  a  first  deed 
of  trust  on  the  whole,  and  then  the  company  would  indorse  this 
paper  and  sell  it  in  the  money  market.  In  this  manner  some- 
thing like  one  hundred  and  eighty  lots  were  sold  in  the  first 
three  or  fouT  years  of  the  company's  existence,  or  up  to  1891 
or  1892.  The  money  received  from  the  sale  of  these  notes, 
and  sometimeB  the  notes  themselves,  were  distributed  as  divi* 
dends  to  the  corporators  or  stockholders  to  the  amount  of 
$26,000  or  near  that  sum,  but  the  evidence  shows  that  a  large 
nimiber  of  those  notes  were  not  paid  by  the  makers  or  ownen 
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of  the  lob  when  due,  and  as  Hubbell  testified,  '^it  was  not  ihi 
policy  of  the  company  to  allow  them  to  default,  and  when  the 
pnrchasers  of  the  lots  failed  to  ma2e  payment  the  company 
stepped  in  and  paid  them  so  as  to  keep  its  paper  good,'^  and  it 
would  seem  that  to  get  the  money  to  do  this  from  time  to  time, 
the  company  wonld  make  its  notee^  indorsed  by  the  directon 
and  the  banks  of  Springfield  and  St.  Lonis,  and  when  dne  would 
renew  again,  nnlil  toward  the  last  Hobart  and  Ambrose  were 
compelled  to  pay  them  to  protect  their  indorsements. 

In  some  instances  the  company  wonld  mortgage  the  propeily 
to  raise  the  money  and  take  second  mortgages,  but  when  the 
panic  of  1893  cam^  the  second  "^^  mori;gages  were  wiped  out 
completely  by  the  decline  in  values. 

Bamsay  testified  that  when  he  became  manager  in  1891  there 
was  from  $12,000  to  $18,000  of  the  company's  paper  outstand- 
ing  indorsed  by  Hobart  and  Ambrose;,  who  were  directors  of  the 
company,  and  in  1893  it  had  increased  to  about  $34,000,  whidi 
came  about  by  paying  off  interest  on  the  indebtedness,  and  on 
account  of  notes  coming  back  on  the  company  which  it  had  in- 
dorsed, and  paying  the  running  expenses,  and  taking  up  the  old 
notes  that  had  been  indorsed. 

In  February,  1893,  the  company  issued  its  notes  secured  by 
deeds  of  trust  on  unimproved  lots,  for  $10,000,  which  it  sold 
through  the  brokerage  firm  of  H.  M.  Noell  &  Co.,  of  St.  Louis, 
$5,000  to  plaintiff  Oeorge  H.  Shields,  and  $5,000  to  Mrs.  Breed. 
Default  was  made  in  the  payment  of  these  notes,  the  deeds  of 
trust  foreclosed  by  sales,  and  thereupon  plaintiff  brought  suit 
in  the  Greene  circuit  court  and  obtained  judgment  for  $6,055.50, 
the  balance  due  him  on  the  notes  held  by  Mm.  Execution  is- 
sued on  this  judgment  and  real  estate  which  had  theretofore  be- 
longed to  the  company,  but  which  had  been  sold  under  other 
deeds  of  trust  of  August  19,  1893,  and  plaintiff  became  ^ 
purchaser  and  the  execution  was  credited  with  $158.10,  the  pro- 
ceeds of  the  sale. 

The  five  deeds  of  trust  of  August  19,  1893,  had  been  mads 
by  the  company,  covering  all  the  land  it  then  owned,  to  secure 
certain  notes  which  it  had  put  up  as  collateral  to  its  notes  al- 
ready outstanding,  which  had  been  indorsed  by  Hobart  and  Am- 
brose, and  in  some  instances  by  the  other  directors  and  stock- 
holders. Hobart  and  Ambrose  were  ultiniiately  compelled  to 
pay  the  notes  which  they  had  indorsed,  and  thereupon  caused 
these  collateral  deeds  of  trust  to  be  foreclosed,  on  September  23, 
1897,  and  Ambrose  got  sixty  of  the  one  hundred  and  forty  loii 
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covered  by  these  deeds  of  trust  for  $2,005,  and  Hobart  bid 
$1,100  on  certain  of  the  lots  and  directed  them  to  be  conveyed 
to  the  Crescent  Iron  Company,  and  "^^^  for  certain  other  lots 
he  bid  $2,819  and  cansed  them  to  be  deeded  to  Mrs.  Hobart,  his 
^fe,  these  sums  being  credited  on  their  notes  against  the  com- 
pany which  they  had  paid  for  it. 

It  appears  that  Hobart  in  this  way  paid  $17,243.10  and  Am- 
brose $6,310.  Hobart  also  produced  another  note  for  the  com- 
pany for  $1,000  which  he  loaned  the  company.  The  plaintiff 
in  his  endeavor  to  trace  the  origin  of  all  this  indebtedness  en- 
deavored to  get  at  the  books;  but  the  defendants  did  not  pro- 
duce them,  and  it  appeared  that  Bamsay,  the  manager  of  the 
company,  when  he  learned  the  plaintiff  intended  to  levy  on  them 
and  had  applied  for  an  order  to  produce  them,  called  in  the 
negro  porter,  Henry  Beed,  at  the  Ozark  Hotel  in  Springfield, 
and  turned  over  to  him  the  journal,  cash-book,  ledger,  sales- 
book  and  stock-book,  which  contained  all  the  transactions  of  the 
Beal  Estate  Investment  Company  for  the  years  up  to  Novem- 
ber, 1897,  saying  to  the  negro  at  the  time  they  would  probably 
be  attached  and  to  get  them  out  of  his  office,  he  didn't  care 
what  he  did  with  them ;  so  he  took  them  out  of  his  office,  and 
when  on  that  day  the  order  of  the  court  to  produce  them  was 
read  to  hun  or  delivered  to  him,  he  made  return  that  they  were 
not  in  his  possession. 

The  negro  testified  he  put  them  in  an  elevator  where  the 
rubbish  around  the  Ozark  House  was  dumped  and  they  remained 
there  several  days,  when  he  was  taken  sick,  and  upon  his  return 
to  work,  they  had  been  removed,  and  he  did  not  know  their 
whereabouts.  The  witness  Bamsay  boldly  avowed  his  purpose 
to  prevent  plaintiff  getting  the  information  contained  in  the 
books,  and  says  he  wrote  Hobart  that  day  what  he  had  done  and 
received  an  acknowledgment  of  the  letter.  'With  the  suppres- 
sion of  the  books  came  a  significant  lapse  of  all  memory  of  their 
contents  by  those  who  conducted  the  transactions  recorded  in 
them.  Ambrose  was  dead  at  the  time  of  the  trial  and  was  repre- 
s^ited  by  his  administrator. 

H.  M.  Noel  testified  that  he  lived  in  St.  Louis;  was  in  the 
bond  and  brokerage  business,  and  that  Hobart  ^^^^  sold  him  the 
$10,000  in  bonds,  which  witness  sold  to  plaintiff  Shields  and 
Mrs.  Breed;  that  Hobart  informed  him  at  the  time  that  the 
bonds  were  amply  secured,  and  only  forty  per  cent  of  the  realty 
belonging  to  the  Beal  Estate  Investment  Company  was  mort- 
gaged; that  the  company  was  solvent;  that  part  of  the  $10,000 
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▼as  to  pay  a  note  falling  due  and  the  remainder  to  be  paid  ift 
bettermenta. 

Hobart  waa  present  in  court  and  sworn  aa  a  vitnees^  but  iraa 
not  offered  aa  a  vitnesa  in  his  own  behalf  to  explain  tiie  origin 
of  the  ddyta  which  he  paid  for  the  company  nntil  consfiel  for* 
plaintiff  in  his  argument  animadverted  npon  his  said  failure 
and  then  he  was  offered  as  a  witness,  bnt  the  oonrt  declined  at 
that  time  to  reopen  the  cases. 

Other  facts  may  be  noted  in  the  opinion  in  the  case.  The 
circuit  court  found  for  defendants  Hobart  and  Ambroee  and 
against  the  other  defendants. 

Cause  No.  9411  is  a  suit  in  equity  by  plaintiff^  as  a  judg- 
ment creditor  of  the  Beal  Estate  Investment  Company^  against 
the  defendants,  who  were  seven  of  the  original  ten  subscribers 
to  and  promoters  of  the  said  corporation,  to  subject  to  plain- 
tiff's judgment  the  unpaid  balance  due  from  the  defendants  on 
their  stock,  on  the  groxmd  that  although  stock  was  issued  as 
paid  up  they  had  in  fact  paid  only  twenty-six  per  cent  thereon, 
and  they  were  liable  to  plaintiff  as  a  creditor  to  Che  full  amount 
thereof. 

The  circuit  court  found  as  a  fact  that  only  twenty-six  per 
cent  was  paid  on  the  stock;  that  each  of  the  stockholders  was 
liable  for  $7,400  for  the  satisfaction  of  the  company's  debts;, 
but  found  that  as  to  Hobart  and  Ambrose  they  had  paid  more 
than  they  owed  on  their  stock  in  paying  their  indorsements  on 
the  notes  of  the  company,  as  set  forth  in  the  statement  and 
answers  of  Hobart  and  Bi^)ee,  administrator  of  Ambrose. 

After  timely  motions  for  new  trial  and  in  arrest  plaintiff  ap- 
pealed from  the  judgment  of  the  circuit  court. 

**^  1.  The  circuit  court's  finding  that  of  the  $100,000  of 
capital  stock  of  the  Keal  Estate  Investment  Company  subscribed^ 
the  stockholders  oi^y  paid  into  the  treasury  of  the  company 
$26,000  or  $2,600  each  for  the  $10,000  worth  of  stock  at  par 
value  allotted  to  them,  is  supported  by  all  the  testimony  in  the 
case,  and  it  follows  that  under  the  laws  of  this  state  the  courfa 
further  finding,  that  each  of  the  defendants  in  the  cause  No. 
9411  was  liable  to  the  creditors  of  the  corporation  for  the  un- 
paid balance  of  $7,400  on  his  twenty  shares,  followed  as  a  neces- 
sary consequence:  Shickle  v.  Watts,  94  Mo. '414,  7.  S.  W.  274; 
Liebke  v.  Knapp,  79  Mo.  24,  49  Am.  Eep.  212;  Shepard  v. 
Drake,  61  Mo.  App.  134;  Van  Cleve  v.  Berkey,  143  Mo.  109, 
44  S.  W.  743. 
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But  the  drcuit  court  fuither  found  that  by  the  payment  of 
the  YErionB  notes  issaed  by  the  corporation,  Hobart  and  Am- 
brose had  each  subsequently  more  than  paid  the  unpaid  balance 
on  their  respectiYe  shares  and  credited  them  with  these  pay- 
ments and  rendered  judgment  for  them  against  plaintiff,  whUe 
giving  him  judgment  against  the  other  defendants,  and  it  is. 
tbis  judgment  of  the  court  in  fayor  of  defendants  Hobart  and 
Ambrose's  administrator  which  forms  the  basis  of  this  appeaL 
As  already  stated,  this  is  a  suit  in  equity  which  is  a  concur- 
rent remedy  with  the  statutory  action  at  law  given  by  section 
2519  of  the  Beyised  Statutes  of  1899,  in  force  when  this  suit 
was  commenced  and  the  judgment  rendered :  Shickle  y.  Watts, 
94  Mo.  410,  7  S.  W.  274;  Van  Cleve  v.  Berkey,  143  Mo.  109, 
44  S.  W.  743;  Steam  Stone  Cutter  Co.  v.  Scott>  157  Mo.  520, 
67  S.  W.  1076. 

It  is  not  necessary  to  enforce  a  stockholder's  liability  for  his 
unpaid  obligation  for  his  stock  to  allege  or  prove  fraud.  This 
was  ruled  in  Shickle  v.  Watts,  94  Mo.  410,  7  S.  W.  274,  and 
while  a  different  view  was  taken  in  Woolfolk  v.  January,  131 
Mo.  620,  33  S.  W.  432,  so  much  of  that  opinion  as  announced 
that  it  was  necessary  to  aU^e  fraud  was  overruled  and  disap- 
proved in  Van  Cleve  v.  Berkey,  143  Mo.  109,  44  S.  W.  743,  by 
the  unanimous  opinion  of  all  the  judges  in  ^^^  Bank,  and  it 
must  now  be  regarded  as  settled  that  it  is  not  necessary  to 
charge  fraud  to  subject  the  stockholder's  unpaid  liability  to  a 
creditor's  judgment  against  the  corporation. 

The  difficulties  of  the  case  arise  from  the  uncertainty  as  to 
the  origin  of  the  debts  which  Hobart  and  Ambrose  paid  for  the 
company. 

These  two  defendants  contented  themselves  with  showing  that 
in  1893  and  prior  thereto  they  had  indorsed  the  compan3r's  notes 
or  real  estate  bonds  in  the  aggregate  to  the  amount  of  $23,350, 
and  that  to  protect  the  several  notes  of  the  company  which 
they  had  indorsed,  one  for  $3,000,  one  for  $1,350,  one  for  $2,000, 
cue  for  $9,000,  and  one  for  $8,000,  the  company  made  its  ad- 
ditional notes  for  these  several  amounts  to  Frank  B.  Smith 
and  gave  five  deeds  of  trust  conveying  one  hundred  and  forty 
lots  of  ground  and  these  notes  were  indorsed  by  Smith  and,  to- 
gether with  the  respective  deeds  of  trust  given  to  secure  each, 
were  placed  by  the  company  as  collateral  security  with  the 
several  banks  and  individuals  who  held  the  notes  of  the  com- 
pany indorsed  by  Hobart  and  Ambrose,  and  to  secure  the  latter 
on  their  said  indorsements. 
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The  plaintiff  endeavoied  to  trace  the  origin  and  oonsideraiion 
of  the  notes  indorsed  by  Hobart  and  Ambrose  and  in  a  general 
way,  we  think,  established  that  a  large  proportion  of  this  indebt- 
edness grew  out  of  the  way  in  which  the  corporation  condncted 
its  affairs.  He  established  quite  conclusively  by  Hubbell,  the 
manager  of  the  company  from  1887  to  1891,  that  it  was  the  eas- 
tern of  the  company  to  sell  its  lots,  which  constituted  in  fact 
its  capital,  to  various  purchasers  on  credit,  or  largely  so,  and 
take  notes  and  deeds  of  trust  to  secure  the  purchase  money, 
and  to  either  sell  these  notes  and  distribute  the  proceeds  as  divi- 
dends or  distribute  these  notes  with  the  company's  indorsement 
to  the  several  stockholders  as  dividends.  Manv  of  these  notes 
thus  sold  and  divided  as  dividends  were  not  paid  by  the  makers^ 
the  purchasers  of  lots,  when  they  became  due,  and  the  company 
to  protect  its  credit  would  take  up  and  ^^^  pay  these  notes  by 
borrowing  money  or  using  the  proceeds  of  other  lots. 

How  many  of  these  defaults  occurred  during  Hubbell's  man- 
agement does  not  satisfactorily  appear,  as  his  memory  was  v^ 
indistinct  when  questioned  on  that  subject,  but  they  grew  more 
and  more  frequent  under  Porter's  and  Bamsa/s  management  in 
1891, 1892  and  1893,  by  which  time  the  indebtedness  had  grown 
on  this  account,  principally  to  the  bulk  of  its  indebtedness,  some 
$34,000,  at  the  time  it  made  the  bonds  for  $10,000  of  which 
the  plaintiff  became  the  owner  of  $5,000  in  1893.  Bamsay 
says  it  was  between  $12,000  and  $18,000  when  he  took  charge 
in  1891.  Plaintiff  endeavored  to  reach  the  books,  but  when 
Bamsay,  the  manager,  learned  of  his  purpose  he  called  in  a 
negro  porter  and  turned  them  over  to  him  with  the  sole  injunc- 
tion to  get  them  out  of  his  ofiBce,  and  when  the  order  of  the 
court  was  served  he  answered  these  books  were  not  in  his  posses- 
sion. All  efforts  to  trace  the  whereabouts  of  these  books  which 
contained  a  history  of  all  the  transactions  of  the  company  proved 
futile,  and  this  accounts  for  the  failure  of  the  plaintiff  to  show 
definitely  and  specifically  the  origin  of  the  indebtedness  on 
which  Hobart  and  Ambrose  were  indorsers  and  for  the  payment 
of  which  they  claim  credits  on  their  stock  and  offsets  against 
their  liability  to  plaintiff. 

During  all  this  time  Hobart  was  a  director  of  the  company, 
and  Ambrose  was  the  president,  until  his  death  in  1897,  and 
long  after  the  corporation  ceased  to  be  a  going  concern.  So 
that  plaintiff  could  only  show,  as  he  did  generally,  that  the 
corporators  divided  about  $26,000  among  themselves,  the  pro- 
ceeds of  the  company's  lots,  but  a  large  proportion  of  which 
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coiutitated  a  liability  of  the  oompany  on  account  of  Hb  goaranty 
of  the  notee^  and  not  properly  a  dividend  earned.  The  defend- 
ants Hobart  and  Ambroee  conld  have  preserved  the  books  of 
the  company  and  shown  the  origin  of  every  debt.  After  1891 
no  dividends  were  paid.  Hubbell  testified  the  stockholders  got 
bade  in  dividends  the  amount  they  invested^  or  about  $26,000; 
that  ^we  add  ^^'  notes,  the  bonds  that  we  received  in  payment 
of  the  lotsi,''  and  in  some  instances  divided  the  bonds  them  selves 
as  dividends.  ''Got  very  little  money  for  the  lots.  Took  notes 
and  guaranteed  their  payment'' 

Judge  Biggs  testified  he  received  his  dividend  in  both  casli 
and  notes,  and  collected  the  latter.  He  testified  that  according 
to  the  original  understanding  the  company  ought  not  to  have 
been  compelled  to  issue  paper  or  indorse  paper  for  any  purpose. 

No  reasonable  or  rational  evidence  appears  in  the  record  to 
account  for  so  large  an  indebtedness  as  was  incurred  by  the 
company  upon  any  other  theory  than  that  disclosed  by  Hubbell 
and  Judge  Biggs,  and  that  is,  that  the  indebtedness  largely,  if 
not  altogether,  grew  out  of  the  indorsement  and  guaranty  of  the 
company  of  the  notes  and  real  estate  bonds  it  took  from  pur* 
chasers  of  its  lots,  and  their  default  in  paying  the  same,  and 
the  interest  accumulating  thereon. 

With  ample  opportunity  to  have  rescued  the  records  of  the 
company  when  notified  by  the  manager,  Bamsay,  that  he  had 
turned  them  over  to  an  utterly  irresponsible  character,  and  to 
have  condemned  his  conduct  in  suppressing  evidence  to  which 
plaintiff  was  entitled,  Hobart  so  far  as  the  evidence  shows,  per- 
TTiitted  the  records  of  the  company  to  lie  in  the  dump  pile  in 
the  elevator  of  the  Ozark  Hotel  without  a  request  to  Bamsay  to 
secure  them. 

In  those  books,  presumptively,  the  origin  of  each  note  which 
he  and  Ambrose  indorsed  for  the  company  and  each  renewal 
thereof,  could  have  been  txacedL 

Those  books  also  were  or  should  have  been  the  repository  of 
all  the  corporate  acts  of  the  company,  and  would  have  disclosed 
whether  the  corporation,  through  a  lawful  board,  authorized  the 
creation  of  said  debts  or  the  indorsement  thereof  by  the  com- 
pany's directors;  in  short,  whether  these  arrangements  were  the 
individual  acts  of  Hobart  and  Ambrose  self-imposed  or  were 
lawful  acta  of  the  corporation. 

^^^  That  a  corporation  while  a  going  concern  may  prefer 
one  creditor  to  another  must  now  be  accepted  as  the  law  of 
this  state :  Foster  v.  Mullanphy  etc.  Mill  Co.,  92  Mo.  87,  4  S. 
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W.  260;  Meyer  r.  Americm  Folding  Chair  Co.,  130  Mo.  188, 
32  S.  W.  300;  Sdnifeldt  r.  Snalh,  131  Mo.  280,  62  Anu  St 
Bep.  628,  31  8.  W.  1039. 

But  it  is  also  setiled  bj  oor  ad jndicationa  fliat  wlieii  a  em* 
poration  has  reached  a  poiot  where  its  aaBeto  are  inanfBdent  to 
satisfy  its  corporate  ddts,  its  Tnanaging  officers  cannot  lawfullj 
pay  their  priTate  debts  from  the  assets  as  against  the  daima  of 
existing  creditors  of  the  company,  who  complain.  As  to  the 
bitter  such  a  transaction  is  prima  &cie  frandnlenit:  National 
Tube  Works  ▼.  Bing  etc  Machine  Co.,  118  Mo.  366,  22  S.  W. 
947;  HaU,v.  Goodnight,  138  Mo.  576,  37  S.  W.  916.  With 
these  principles  in  view,  it  is  esBential  to  a  proper  determination 
of  the  respectiye  rights  of  the  parties  to  this  litigation  to  aaoer- 
tain,  if  we  can,  the  true  character  of  the  oflbet  vhich  is  pre- 
sented against  plaintifiPs  judgment 

Plaintiff  judgment  being  foxmded  upon  a  note  executed  by 
the  president  of  the  company  as  such,  and  having  been  adjudged 
the  debt  of  the  corporation,  is  not  open  to  attack  in  this  pro- 
ceeding by  the  defendants  who  are  officers  and  stockholders  of 
that  company,  and  indeed  is  not  questioned,  and  he  has  a  right 
to  have  it  satified  out  of  any  assets  belonging  to  said  company. 

On  the  other  hand,  notwithstanding  defendants  Ambrose  and 
Hobart  only  paid  $2,600  each  on  their  subscription  for  thdr 
Rtock  of  the  par  value  of  $10,000  each,  under  the  rule  announced 
in  Washington  Savings  Bank  v.  Butchers  etc.  Bank,  130  Mo. 
155,  31  S.  W.  761,  in  an  equitable  suit  by  a  judgment  creditor 
of  a  corporation  against  a  stockholder  to  subject  the  stockhold- 
er's liability  for  the  balance  unpaid  on  his  stock,  the  stockholder 
may  set  off  a  demand  which  he  has  against  the  corporation. 

In  that  case  it  appeared  that  at  the  suit  of  one  stockholder 
the  defendant  stockholder  had  been  compelled  to  pay  the  full 
amount  of  his  unpaid  subscription,  and  it  was  held  to  be  a  full 
satisfaction  of  his  liability. 

fti«*  We  are  thus  brought  to  the  contention  of  the  plaintiff 
that  the  notes  and  bonds  offered  by  defendants  Hobart  and  Am- 
brose were  not  lawful  claims  against  the  corporation,  but  were 
the  result  of  a  fraudulent  and  unauthorized  reduction  and  dis- 
tribution of  the  capital  stock  of  the  company  under  the  guise 
of  dividends,  and  that  the  preference  which  they  gave  them- 
selves out  of  assets  of  the  company  over  plaintiff  who  was  an 
existing  creditor,  is  prima  facie  fraudulent,  and  the  burden  de- 
volved upon  them  of  showing  that  all  their  secured  debts  were 
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fair^  honest  obligations  of  the  company  and  justly  dne  them, 
and  that  they  made  no  such  showing. 

In  National  Tube  Works  ▼.  Bing  etc.  Machine  Co.,  118  Mo. 
376^  22  S.  W.  948,  this  court  quoted  with  approval  the  state- 
ment of  Morawetz  on  Fiivate  Corporations,  volume  2,  section 
789,  that:  ^'A  corporation  cannot  give  away  its  property  or 
transfer  it^  unless  in  good  faith  for  value,  if  its  creditors  would 
thereby  be  left  unsecured.^'  What,  then,  is  the  nature  of  the 
debts  which  defendants  Hobart  and  Ambrose  propose  to  set 
off  against  plaintiff's  judgment  and  how  did  they  originate? 

As  already  said,  a  large  part  thereof  grew  out  of  the  sale  of 
notes  held  by  the  company  and  by  it  indorsed  to  raise  money 
to  distribute  as  dividends  and  in  some  cases  by  the  distribution 
of  these  notes  without  sale  as  dividends,  and  their  makers  hav- 
ing defaulted  the  company  borrowed  money  to  make  them  good 
and  to  keep  up  its  credit. 

It  was  for  this  money  thus  borrowed  that  the  defendants  be- 
came indorsers  and  finally  paid  these  sums  for  which  they  ask 
offsets.  If  these  notes  were  founded  upon  other  lawful  debts 
of  the  corporation,  the  law  cast  the  burden  on  defendants  to 
6how  that  fact  and  what  part  of  the  notes,  if  any,  originated 
outside  of  the  indorsement  of  the  so-called  dividends. 

They  could  have  protected  their  records  from  spoliation  and 
presumably  have  shown  how  every  item  of  the  debt  thus  origi- 
nated, and  being  directors  and  trustees  of  the  corporation,  were 
l>ound  to  know  how  its  **•  liabilities  accrued  and  upon  what 
basis  they  assumed  to  declare  dividends,  and  why  it  was  neces- 
sary, if  they  had  earned  suflBcient  profits  over  and  above  all  li- 
abilities to  declare  dividends,  for  the  corporation  to  indorse 
and  guarantee  the  paper  of  the  purchasers  of  its  property,  but 
they  have  not  done  so  and  have  contented  themselves  with  offer- 
ing in  evidence  notes  signed  by  one  of  them,  Ambrose,  as  presi- 
dent, and  indorsed  by  the  other,  Hobart,  who  was  a  director, 
without  showing  that  these  notes  were  the  legal  obligations  of 
the  company  for  debts  which  it  might  properly  contract.  Hav- 
ing the  power  to  show  these  notes  were  not^  as  the  evidence 
tends  to  show,  the  result  of  distributing  the  capital  as  divi- 
dends, and  failing  to  do  so,  we  feel  justified  in  starting  with 
the  assumption  that  this  was  their  origin. 

The  statute  governing  business  corporations  like  this  at  the 
^e  these  transactions  occurred,  section  2773  of  the  Eevised 
Statutes  of  1889,  provided :  'T)ividends  of  the  profits  made  by 
the  corporation  may  be  declared  by  the  trustees  or  directors 
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thereof  erery  ax  mon&Sy  or  oftener,  as  the  directors  may  elect; 
bat  no  sadi  diyidends  shall  be  made  and  ^d  to  stockholden 
while  such  corporation  ia  in  an  insolvent  condition;  and  if  the 
diroctoTB  of  any  sach  corporation  shall  knowingly  dedaie  and 
pay  any  dividend  when  the  corporation  is  insolvent,  or  any  divi- 
dend the  payment  of  which  would  render  it  insolvent,  or  whidi 
wonld  diminish  the  amount  of  its  capital  stock,  they  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  that  shall  be  thereafter  contracted 
while  they  diall  respectively  continue  in  o£5ce;  provided,  that 
if  any  of  the  directors  shall  object  to  the  declaring  of  soch 
dividend,  or  to  the  payment  of  the  same,  and  shall,  at  any  Hme 
before  the  time  fixed  for  the  payment  thereof,  file  a  certificate 
of  their  objections,  in  writing,  with  the  derk  of  the  corpora- 
tion and  with  the  circuit  derk  of  the  county  they  shall  be 
exempt  from  the  said  liability.*' 

^^'^  Independently  of  this  statute^  whidi  gives  crediiois  an 
additional  security  against  directors,  it  is  a  fundamental  rule 
that  dividends  can  be  paid  only  out  of  profits  or  the  net  increase 
of  the  capital  of  a  corporation  and  cannot  be  drawn  npon  the 
capital  contributed  by  the  shareholders  for  the  purpose  of  carry- 
ing on  the  company^s  business. 

Neither  the  directors  of  a  corporation,  nor  even  the  majority 
of  the  stockholders,  have  any  authority  to  dimTniah  the  pre- 
scribed capital  of  the  corporation  by  distributing  a  portion  of 
it  among  the  shareholders  in  the  shape  of  dividends,  for  this 
would  be  a  fraud  upon  creditors  contracting  with  it  on  the 
faith  of  its  capital  stock. 

Wood  V.  Dummer,  3  Mason,  308-311,  Fed.  Cas.  No.  17,944, 
was  a  suit  in  equity  brought  by  the  unpaid  creditors  of  a  bank 
against  the  shareholders  thereof  upon  the  ground  that  the  bank, 
while  insolvent,  had  divided  three-fourths  of  its  capital  stock 
amongst  the  defendants,  leaving  the  plaintiff's  debt  unpaid. 
Justice  Story  ruled  that  the  defendants  were  liable  to  refund 
so  much  of  the  assets  received  by  them  as  was  necessary  to  pay 
creditors,  saying:  ^^f  the  capital  stock  is  a  trust  fund,  then  it 
may  be  followed  by  the  creditors  into  the  hands  of  any  persons 
having  notice  of  the  trust  attaching  to  it.  As  to  tiie  stock- 
holders themselves,  there  can  be  no  pretense  to  say,  that  both 
in  law  and  in  fact,  they  are  not  affected  with  the  most  ample 
notice^':  2  Morawetz  on  Corporations,  sec.  790;  Union  Nat 
Bank  v.  Douglass,  1  McCrary,  86,  Fed.  Gas.  No.  14,376. 
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DiYideziidB  can  only  be  properly  declared  from  the  profits 
over  and  above  the  capital  stock  and  the  debts  of  the  com- 
pany: Barry  y.  Merchants'  Exchange  Co.,  1  Sand.  Ch.  307; 
Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  162. 

Now,  the  capital  stock  of  the  Beal  Estate  Investment  Com- 
pany was  $100,000,  of  which  only  $26,000  was  paid  into  the 
treasury,  though  the  stockholders  and  incorporators  certified 
the  whole  amount  was  paid  into  the  treasury  and  was  in  the 
custody  of  its  directors.  The  trial  court  ^*®  had  no  difficulty 
in  finding  that  as  a  fact  only  $26,000  was  ever  paid  in,  and 
that  was  invested  in  the  one  hundred  and  sixty  acres  of  land 
bought  from  Captain  Jones. 

Knowing  absolutely  that  they  never  had  paid  up  the  capital 
stock,  but  owed  $74,000  of  it,  the  evidence  is  absolutely  con- 
clusive that  when  this  company  had  sold  (principally  on  credit, 
as  HubbeU,  the  manager  at  that  time,  says  they  got  ^'very  little 
cash'')  about  one  hundred  and  eighty  lots  for  about  $300  a  lot 
or  $54,000  in  all,  and  when  it  was  wholy  problematical  what 
amount  of  money  they  would  realize  out  of  these  sales,  and  the 
sequel  shows  they  did  not  receive  over  half  of  that  sum  at 
any  time  in  actual  cash  for  these  lots,  these  directors  proceeded 
to  distribute  the  proceeds  of  these  sale  notes  as  dividends  to  the 
amount  of  $26,000   and  had  the  corporation  guarantee  their 
payment.    By  no  system  of  bookkeeping  could  this  $26,000  be 
flaid  to  be  profits  under  the  facts  brought  to  light  on  the  trial. 
Not  only  was  it  not  in  excess  of  the  capital  stock  of  $100,000 
but  if  it  had  been  added  to  the  $26,000  paid  in,  it  would  only 
have  swollen  the  whole  assets  to  $52,000,  making  no  deduction 
for  the  corresponding  diminution  of  the  actual  capital  which 
^^  aU  invested  in  the  lots,  of  which  one  hundred  and  eighty 
.  ^ere  sold  to  produce  the  $26,000  in  dividends.    This  action  of 
the  directors  in  thus  diminishing  the  capital  stock  was  in  defi- 
ance of  the  law  of  corporations. 

While  a  corporation  may  with  ^^the  consent  of  its  stockholders 
<ni  proper  notice  reduce  its  capital  stock,'^  it  is  not  pretended 
^t  Ihe  capital  slock  of  this  corporation  was  reduced  after  due 
notice  as  required  by  the  statutes  of  this  state.  The  result^ 
however,  was  reached  by  the  distribution  of  these  sale  notes 
and  their  proceeds^  which  were  but  another  form  in  which  the 
<^pital  of  the  corporation  was  invested. 

It  is  contrary  to  fundamental  principles  to  permit  share- 
holders to  distribute  the  capital  of  a  corporation  among  them- 
^ves.    But  this  was  exactly  what  was  attempted  by  the  di« 
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rectors  and  manageiB  of  this  company  ttnder  the  gnise  of  divi- 
dendsy  and  that,  too,  when  •*•  each  of  the  stockholders  was  in- 
debted to  the  corporation  in  the  snm  of  $7,400  on  their  tinpaid 
liability,  and  the  illegality  becomes  more  prononnced  when  we 
consider  that  they  did  not  in  fact  have  the  money  but  merely 
the  promises  of  the  pnrchasers  to  pay,  and  to  insure  the  stock- 
holders getting  the  money  the  directors  indorsed  these  notes 
in  the  name  of  the  corporation,  and  thns  compelling  it  when 
the  purchasers  defaulted  to  farther  deplete  the  capital  by  in- 
curring debts  to  make  good  these  nnanthorized  conyersions  of 
its  capital 

It  was  these  notes  which  the  defendants  Ambrose  and  Hobart 
signed,  and  thus  and  in  this  way  they  assert  the  company  be- 
came indebted  to  them,  and  that  they  are  entitled  to  ofibet  that 
indebtedness  against  a  judgment  creditor  who  had  no  notice  of 
their  methods  of  business. 

In  our  opinion  a  debt  thns  created,  howerer  equitable  it 
might  be  as  to  the  shareholders  who  took  their  share  of  the 
capital  with  full  knowledge  of  the  scheme,  is  not  such  a  claim 
against  the  company  ae  can  be  ofbet  against  a  judgment  cred- 
itor. To  permit  it  would  sanction  the  distribution  of  the  whole, 
capital  among  the  directors  and  stockholders  at  the  expense  of 
the  creditors  who  have  a  right  to  look  to  the  capital  stock  and 
assets  of  the  company  to  satisfy  their  claims. 

While  it  must  be  conceded  that  the  exact  amount  of  the  notes 
which  were  sold  and  guaranteed  as  dividends,  and  which  sub- 
sequently fell  back  on  the  company  and  were  paid  by  it  by 
borrowing  money  with  the  indorsement  of  the  directors,  is  not 
specifically  established,  this  is  no  fault  of  phdntifiF,  as  he  was 
diligent  in  his  endeavor  to  throw  all  the  light  obtainable  on  the 
transactions,  but  was  prevented  by  the  intentional  suppression 
of  the  books,  and  the  burden  was  not  on  him  but  on  the  de- 
fendants Hobart  and  the  administrator  of  Ambrose  who  pleaded 
the  setofb  of  debts  which  they  alleged  they  held  against  the 
company.  In  the  creation  of  the  five  deeds  of  tnui  which  swept 
away  the  great  bulk  of  the  unencumbered  lots,  they  had  ^^^  their 
private  interest  at  stake  to  protect  their  indorsements  which 
seem  to  have  been  voluntarily  made  by  them,  and  in  such  cases 
their  acts  are  subject  to  the  most  rigorous  scrutiny :  Hill  v.  Bich 
Bill  etc.  Mining  Co.,  119  Mo.  9,  24  S.  W.  223,  and  cases  cited. 
The  trust  relation  which  they  bore  to  the  corporation  requires 
courts  of  equity  to  subject  the  preferences  which  they  take  to 
themselves  to  the  most  searching  scrutiny  and  places  upon  de- 
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f  endants  the  burden  of  showing  beyond  question  that  they  held 
bona  fide;,  honest  and  just  claims  against  the  corporation  which 
can  be  allowed  as  setoffs :  Schufeldt  t.  Smith,  131  Mo.  290,  52 
Am.  St  Bep.  628,  31  S.  W.  1039. 

Prima  facie  they  are  fraudulent  as  against  the  creditors,  and 
they  are  in  no  attitude  to  complain  that  plaintiff  has  not  made 
that  absolutely  dear  and  certain  which  they  had  the  oppor- 
tunity and  means  of  showing,  but  which  they  failed  to  show 
and  eyen  declined  to  testify.  The  mere  production  of  notes 
executed  and  indorsed  by  themselves  falls  far  short  of  that 
proof  which  a  court  of  equity  requires  to  overcome  the  presump* 
tion  of  fraud.  The  plaintiff  showed  {hat  a  large  part  at  least 
was  tainted  with  an  illegal  conversion  of  the  capital  to  which 
he  had  a  right  to  look,  and  where  a  part  is  fraudulent  the  whole 
may  well  be  presumed  to  be  in  the  absence  of  a  full  explanation. 

The  trial  court  properly  found  that  in  the  absence  of  these 
eetofliB,  Hobart  and  Ambrose's  estate  each  was  indebted  to  the 
amount  of  $7,400  on  their  unpaid  liability  on  their  stock  sub- 
scriptions, and  while  it  found  they  had  paid  more  than  this 
balance,  subsequently,  it  did  not  find  that  these  payments  were 
for  honesty  just,  bona  fide  debts  of  the  corporation,  which  would 
have  sustained  their  preferences  and  constituted  valid  setoffs, 
and  as  this  appeal  is  on  the  equity  side  of  the  court,  we  are  not 
bound  by  the  conclusion  reached  by  the  circuit  court. 

In  our  opinion  it  erred  upon  the  facts  proven  in  not  render- 
ing judgment  against  Hobart  and  the  estate  of  Ambrose  that 
ihey  were  liable  each  for  the  unpaid  '^^  balance  of  $7,400  on 
their  stod^  and  that  plaintiff  was  entitled  to  have  his  judg- 
ment satisfied  out  of  said  liabilities  as  well  as  against  the  other 
stockholders  defendants,  and  the  judgment  is  reversed  with  di* 
lections  to  so  enter  the  decree. 

All  concur. 


The  Property  of  an  iMolvent  OarporatUm  ia  a  tmst  fond  in  mieh 
a  sense  aa  to  preelnda  its  offieers  dealing  with  it  bo  as  to  secure 
preferences  to  themselves:  See  the  monographic  note  to  Bnck  v. 
Boss,  67  Am.  St.  Bep,  77-84;  Dnrlacher  v.  Frazier,  8  Wyo.  68,  80 
Am.  St.  Bep.  918,  66  Pae.  806;  Slack  v.  Northwestern  Nat.  Bank,' 
1(»  Wis.  67,  74  Am.  St.  Bep.  841,  79  N.  W.  61, 

Unpaid  BubaeripiUmi  to  Capital  Btodk  eonstitnte  a  trust  fund  for 
the  benefit  of  creditors  of  the  corporations;  and  their  rights  cannot 
"be  defeated  by  a  sunnlated  payment  of  the  subscriptions,  nor  by 
any  deviee  short  of  an  actual  payment  in  good  faith:  See  the  mono- 
graphic note  to  Buck  ▼.  Boss,  57  Am.  St.  Bep.  66-70;  Vermont  Mar- 
ble Co.  V.  Dedei  Granite  Co.,  136  CaL  679,  87  Am.  St.  Bep.  148,  67 
Pae.  1067. 
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A  stockholder 'm  Right  of  Setoff,  when  his  liability  to  ereditoTB  is 
attempted  to  be  enforced,  is  considered  in  Cahill  ▼.  Origfinal  Big 
Gnn  etc.  Assn.,  94  Md.  353,  89  Am.  St  Bep.  434,  50  Atl.  1044;  Parker 
▼.  Carolina  Bav.  Bank,  53  S.  C.  583,  69  Am.  St.  Bep.  888,  31  8.  K 
673;  monQgraphie  note  to  Thompson  t.  Bono  Say.  Bank,  3  Am.  St 
Bep.  871.^ 
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COUKT   OF   APPEALS 

NEW  YORK. 


BEANTINGHAM  r.  HUFF. 

[174  N.  Y.  53  66  N.  E.  620.1 

ADOPnOK— Parol  Evidence  to  Vary  Contract  of.— A  eon- 
tract  of  adoption  which  appean  on  its  face  to  fnlly  specify  the  duties 
«f  the  child  and  of  Uie  persons  adopting  it,  cannot  be  varied  or 
added  to  by  parol  evidence  to  the  effect  that  such  persons,  before 
the  contract  was  entered  into,  orally  agreed  to  leave  their  property 
to  the  child  on  their  death.  Snoh  parol  agreement,  assuming  it  to 
have  been  made,  merged  in  the  written  contraet,     (p.  551.) 

EVIDBKOE;  FaiDl,  When  Admlnible.— To  Anthorixe  the  Ad« 
mission  of  Paiol  E^^ldence  to  Complete  an  Agreement,  it  is  essential 
that  the  writing  appear  upon  inspection  to  be  an  incomplete  con- 
tract, and  that  meh  evidence  be  consistent  with,  aad  not  eon* 
tradietory  to,  it.     (p.  551.) 

David  B.  Hill,  W.  P.  Prentice  and  H.  K  Prentice,  for  the 
appellant. 

Alexander  Them  and  Burton.  Thompson  Beach,  for  the  i^ 
ipondent. 

**  HAIGHT,  J.  This  action  was  brought  to  compel  the 
specific  performance  of  a  contract  alleged  to  have  been  made 
by  Joseph  Thome  and  his  wife,  with  one  Mary  Lillie  Lee,  the 
moth^  of  the  plaintiff,  in  the  city  of  ITew  York  on  the  twenty- 
first  day  of  December,  1863,  for  the  adoption  by  said  Thome 
and  wife  of  the  plaintiff,  who  was  then  an  infant  of  the  age  of 
one  year  and  eleven  months. 

The  complaint  alleges  that  Thome  and  his  wife  agreed  to 
eonsider  the  plaintiff  as  their  heir  at  law  and  next  of  kin,  and 
that  at  their  death  she  should  have  such  property  as  they  might 
then  have  to  dispose  of;  that  thereupon  a  written  contract  of 
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adoption  was  drawn  and  executed  between  the  mother  of  the 
plajptiff,  Thome  and  his  wife,  and  one  George  Kellock,  saperin- 
tendent  of  the  poor,  who  signed  for  and  on  behalf  of  the  infant, 
the  plaintiff  herein,  with  the  consent  and  approral  of  the  board 
of  charities  and  conection  indorsed  thereon.  Performance  of 
this  contract  is  alleged  on  behalf  of  the  plaintiff;  and  farther 
that  Joseph  Thome  died  in  April,  1897,  leaving  a  last  will  and 
testament,  executed  on  the  twentr-third  day  of  Jnlj,  189G, 
^ich  had  been  dnly  admitted  to  probate,  in  which  he  devised 
aD  of  his  real  estate  to  his  nieces,  Bessie,  Louise  and  Uartha 
Jackson,  and  bequeathed  a  legacy  of  one  thousand  dollars  to 
his  friend.  Dr.  Willard  Parker  Beach,  and  all  of  the  residue  and 
remainder  of  his  estate  to  the  defendant^  Eunice  Eleanor  Huff, 
appointing  her  and  his  friend  Beach  execmtrix  and  executor  of 
his  will. 

The  complaint  further  alleges  that  the  said  Joseph  Thome 
formed  the  acquaintance  of  the  defendant,  Eunice  E.  Huff,  in 
May,  1895,  and  that  shortly  thereafter  he  became  of  unsound 
mind,  and  so  continued  until  the  time  of  his  death;  that  fho 
defendant  Huff  acquired  an  improper  influence  over  him,  sepa- 
rated him  from  his  wife,  and  would  not  permit  him  to  be  visited 
by  the  plaintiff  or  his  friends,  and  that  said  Huff  procured  him 
t^i  purchase  and  deed  to  her  two  parcels  of  real  '^  estate  specifl- 
cally  described,  and  to  give  to  her  the  custody  of  his  personal 
property  amounting  to  '^several  hundred  thousand  dollars^''  and 
to  bequeath  the  same  to  her  by  his  last  will  and  testament.  It 
is  alleged  that  this  was  done  in  fraud  of  the  plaintiff's  rights^ 
under  her  contract. 

The  trial  court  in  its   decision  confirmed  the  devise  of  the 
real  estate  by  Thome  to  his  nieces  and  of  the  legacy  of  one 
thousand  dollars  given  lo  Beach,  but  held  that  the  bequest  of 
the  personal  property  to  the  defendant  Huff,  as  well  as  the  con- 
veyance of  the  two  parcels  of  real  estate  mentioned,  was  void; 
and  judgment  was  ordered  to  be  entered  against  her  requiring 
her  to  convey  and  turn  over  such  real  estate,  together  with  the 
personal  property  of  Thorne,  to  the  plaintiff,  who,  under  the 
contract,  was  entitled    thereto.     It  appears   that  Ifrs.  Thomo 
died  before  her  husband,  Joseph  Thome,  and  that  he  had  no 
children  or  heirs  at  law  other  than  the  nieces  already  referred 
to.     Upon   the  trial    of  the  action   the   plaintiff,  in    order  to 

r*^"'ther''wS  'if  ^u*^^°'  "^^^  ^  ^^i^^^^  *he  deposition  of 
^''  "'n  S^L^^^^  l^d  procured  to  be  taken  upon  commis- 
«on  in  London,  England,  m  which  it  appears  that  at  the  time 
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the  plaintiff  was  adopted  hy  the  Thomes  in  1863,  the  mother 
was  living  in  New  York  and  was  sick  and  without  means ;  that 
while  in  this  condition  she  was  visited  by  Mr.  and  Mrs.  Thome. 
She,  then  lying  ill  in  bed,  and  in  the  presence  of  Dr.  Beach  who 
was  then  attending  upon  her,  states  that  the  following  conversa- 
tion took  place:  '1  said  to  them,  TTon  seem  to  be  very  nice 
people  but  you  are  only  working  people,  and  I  would  rather 
have  people  in  a  better  position  to  bring  up  the  child.  Dr. 
Beach  thereupon  said  I  might  rest  quite  contented  that  Mr. 
Thome  was  much  better  off  than  I  had  any  idea  of,  and  that 
they  were  very  estimable  people,  although  he  said  Mr.  Thorne 
was  not  a  member  of  the  Episcopal  church.  Then  Mr.  Thome 
said,  TTou  will  find  that  May  will  be  well  taken  care  of  in 
every  possible  way.  She  will  have  everything  that  is  ours,  and 
should  I  die  first,  I  will  see  that  May  is  left  well  off.  We  have 
no  children  of  our  own  and  no  relations  to  leave  my  money  to, 
and  she  will  be  ^'^  exactly  treated  in  every  way  as  if  she  were 
our  own  child.^  Mrs.  Thome  acquiesced  exactly  in  everything 
her  husband  said.  •  •  •  •  She  did  not  say  much.  She  was  a 
very  silent  woman — a  woman  of  very  few  words.  After  hearing 
what  they  had  said,  and  on  Dr.  Beach's  recommendation,  I  told 
the  Thomes  that  they  might  have  May,  who  was  incorrectly 
styled  in  this  and  other  interrogatives  as  Mary.  When  I  had 
given  my  verbal  consent,  Dr.  Beach  said  that  there  would  have 
to  be  a  legal  paper  drawn  up  and  signed  by  all  parties  con- 
cerned. Then  Mr.  and  Mrs.  Thome  and  Dr.  Beach  went  away.** 
In  answer  to  cross-interrogatory  she  further  states  that  she 
signed  the  indenture,  under  wliich  Thome  and  his  wife  adopted 
May,  and  thinks  it  was  witnessed  by  Dr.  Beach  and  that  it  was 
executed  some  days  after  the  conversation  alluded  to.  She  does 
not  remember  that  George  Eellock  nor  Simeon  Draper  were 
present  at  the  interview.  Before  reading  the  depositon  above 
quoted,  the  defendant  objected  to  it  as  incompetent  under  the 
code,  as  relating  to  the  transaction  between  the  witness  and  the 
testator  and  as  generally  incompetent  and  irrevelant.  This  ob- 
jection was  overruled  and  an  exception  was  taken  by  the  de- 
fendant. After  it  was  read  the  defendant  moved  to  strike  out 
the  entire  answer,  it  being  apparent  that  it  was  but  a  prelim- 
inary verbal  agreement  followed  by  a  complete  written  agree- 
ment which  embodied  the  understanding  between  the  parties. 
This  motion  was  denied  and  an  exception  taken.  A  motion  was 
also  made  to  strike  out  of  the  answer  the  following  words :  "She 
will  have  everything  that  is  ours^  and  should  I  die  first,  I  will 
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eee  that  May  is  left  well  iM,^  as  iiot  being  within  {he  allega- 
tions of  the  complaint.  This  motion  wae  denied  and  an  excep- 
tion also  taken. 

The  indentme  or  contract  alluded  to  in  the  deposition  ap- 
pears to  have  been  drawn  on  a  printed  form  or  blank  in  use  by 
the  commissioners  of  diarities  bj  the  filling  in  of  the  names 
and  dateSy  etc.,  in  the  blank  spaces  left  therefor.  It  contained 
provisions  by  which  May  Lee,  aged  ene  year  and  ^^  eleven 
months,  was  adopted  by  Joseph  Thome  and  Elizabeth,  his  vife^ 
who  resided  at  No.  40  Fifth  street  in  the  city  of  New  York  for 
the  period  of  sixteen  years  and  one  month  next  ensuing^  thus 
making  the  child  eighteen  years  of  age.  It  contained  provi- 
sions pointing  ont  the  child's  duty  to  the  Thomesi,  and  also 
other  provisions  prescribing  the  duty  of  the  Thomes  to  the 
child;  in  which  thejr  undertook  and  agreed  to  cause  her  to  be 
inetructed  in  reading^  writing  and  arithmetiey  and  also  in  the 
trade  and  mystery  of  housekeeping  and  of  plaiQ  sewing,  and  to 
provide  her  with  sufficient  meat^  drink,  apparel,  mending;  lodg- 
ing and  washing;  together  with,  all  necessary  snd  proper  medi- 
cal attendance  and  nursing,  and  tiia  utensils  and  articles  re- 
quired to  keep  her  healthy  and  cleanly;  and  upon  the  expira- 
tion of  the  term — ^that  is,  upon  her  arrival  at  the  age  of  ei^teen 
years — ^Thome  was  to  give  her  a  new  Bible  and  a  new  suit  of 
clothing  in  addition  to  her  old  ones  in  wear.  He  further  agreed 
to  report  to  the  commissioner  of  public  charities  and  correction, 
once  in  each  year,  the  character  and  condition  of  the  girL  It 
further  contained  a  covenant  of  faithful  performance^  and  was 
executed  on  the  twenty-first  day  of  December,  1863,  under  seal, 
by  May  Lillie  Lee,  Joseph  Thome,  Elizabeth  Thome  and  (George 
Kellock,  superintendent  of  the  poor,  for  May  Lee,  and  witnessed 
by  H.  W.  Boswell.  Upon  this  instrument,  under  date  of  New 
York,  December  23,  1S63,  was  indorsed  the  consent  and  i^h 
proval  of  the  board  of  commissioners  of  public  charities  and  cor- 
rection, signed  by  S.  Draper,  president,  and  attested  by  Isaac 
Bell,  secretary. 

Numerous  questions  have  been  raised  and  discussed  upon  the 
argument  of  this  appeal,  but  in  our  consideration  of  the  case 
we  shall  limit  our  discussion  to  the  competency  of  the  oral  evi- 
dence of  the  plainidfiE^s  mother,  under  which  the  plaintiff  daims 
to  have  established  the  contract  alleged  in  the  complaint. 

Under  the  Laws  of  1873,  chapter  830,  provisions  were  made 
for  the  adoption  of  minors  by  adult  persons  under  which  the 
child  became  entitled  to  all  of  the  rights  and  subject  to  all  of 
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*^  tibe  duties  of  the  reUction  of  parent  and  ohild^  except  the 
tight  of  inheritance.  Bnt^  subsequently^  tender  the  Laws  of 
1887^  chapter  708,  this  provision  was  amended  so  as  to  confer 
upon  children  thereafter  adopted  the  right  of  inheritance. 
These  provisions  remained  in  force  until  the  enactment  of  the 
domestic  relation  law,  chapter  272,  Laws  of  1696,  sections  60 
to  68.  It  is  thus  apparent  thst  the  contract  of  adoption  did 
not  operate  to  give  to  the  plaintiff  the  ri^t  of  inheritance  of 
the  property  of  which  her  foster  parents  died  possessed :  Matter 
of  Thome,  155  N.  Y.  140,  49  N.  B.  661.  The  plaintiff's  right, 
therefore,  to  recover  in  this  action  must  rest  upon  the  alleged 
o¥al  contract  The  contract  as  found  by  the  trial  court  is  that 
Joseph  Thome  ''at  the  time  and  place  in  the  complaint  stated, 
made  an  agreemnt  with  the  widowed  mother  of  the  plaintiff 
and  for  the  benefit  of  the  plaintiff,  then  an  infant,  whereby 
aaid  Joseph  Thome  undertook  and  agreed  upon  sufficient  con- 
sideration to  devise  and  bequeath  all  his  real  and  personal  prop* 
erty  to  the  plaintiff.''  Assuming  this  to  be  the  contract,  as  we 
must  under  the  unanimous  affirmance  of  the  appellate  division, 
we  find  the  trial  court  disregarding  it  by  confirming  the  devise 
under  the  will  of  the  real  estate  to  the  testator's  nieces,  and  also 
of  the  bequest  of  the  one  tiiousand  dollars  to  his  ifriend  Beach. 
In  order  to  confirm  these  dispositions  of  his  property  the  trial 
court  must  have  been  satisfied  Ihat  he  was  st  the  tiane  sane  and 
possessed  of  sufBeient  ciq>acity  to  waaikB  «  wUL 

As  we  have  seen,  the  contract  was  made  on  the  twemty-first 
day  of  December,  1863,  over  thirtynniBe  years  ago.  The  plain- 
tiffs mother  is  the  sole  person  who  has  given  iis  an  aocoimt  erf 
tiiat  transaction.  And  what  is  that  account  t  She  testified  that 
Mr.  Thome  said,  '^on  wiU  find  that  May  wQl  be  taken  care 
at  in  every  possible  way."  That  expression  nndoubtedly  re- 
ferred to  her  care  and  maintenance  during  the  time  that  they 
wero  bringing  her  up  to  the  period  of  eighteen  years  of  age. 
Then  follows  the  statemeirt,  ^^she  will  have  everyttnng  that  is 
ourSb"  This  statement  evidently  referred  to  the  -same  period 
of  time  during  their  joint  lives  in  which  ^be  was  to  ^*  have  the 
use  of  everything  that  they  had  for  use  in  their  family.  Then 
he  is  claimed  to  have  said,  ^'Should  I  die  first,  I  will  see  thsft 
Hay  is  left  w«ll  off.  We  have  no  children  of  our  own  and  no 
relations  to  leave  my  money  to,  and  die  will  be  treated  in  every 
way  as  if  she  weape  our  own  child."  The  trial  oourt  has  made 
no  finding  as  to  whether  or  not  the  plaintiff  was  left  well  off. 
Tlunaie  had  Imilt  her  a  house  and  Mrs.  Thome  had  remembered 
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her  in  her  will,  but  as  to  the  extent  that  she  had  been  proTided 
for  we  are  not  advified*  The  statement  of  Thome  to  the  effect 
that  he  had  no  relations  was  not  strictly  true,  for  it  appears 
that  he  did  have  nieces.  His  statement  to  the  effect  that  she 
would  be  treated  in  every  way  as  if  she  were  his  own  child  docs 
not  necessarily  import  a  promise  to  devise  all  of  his  real  estate 
and  personal  property  to  her,  for  a  parent  may,  in  the  exercise 
•of  his  judgment,  by  last  will  and  testament,  cut  off  his  own  child 
»nd  deprive  him  of  the  right  to  inherit  any  part  of  his  estate. 

Again,  we  have  the  written  contract  executed  after  the  con- 
versation took  place  as  detailed  by  the  mother,  drawn  in  pursu- 
ance of  the  statement  of  Dr.  Beach  made  after  the  oral  arrange- 
ment testified  to,  to  the  effect  that  "there  would  have  to  be  a 
legal  paper  drawn  up  and  signed  by  all  the  parties  concerned." 
This  paper  limits  the  time  during  which  the  relation  between 
the  Thomes  and  the  plaintiff  was  to  continue  to  the  period  of 
sixteen  years  and  one  month,  that  being  the  time  that  she  would 
arrive  at  the  age  of  eighteen  years.  It  did  not  continue  their 
relations  longer.  The  duties  of  Thorne  to  the  child  are  fully 
specified,  including  what  should  be  given  to  her  upon  her  arrival 
at  that  age.  It  appears  to  be  full  and  complete,  and  when  we 
recall  the  statement  of  Dr.  Beach,  immediately  following  the 
oral  agreement,  it  would  seem  that  the  parties  must  have  in- 
tended to  have  incorporated  in  the  written  document  the  agree- 
ment made.  We  have  thus  analyzed  the  testimony  of  the  plain- 
tiff's mother  and  called  attention  to  the  contract  for  the  purpose 
of  showing  that  the  case  is  brought  within  the  rule  of  law, 
which,  we  think,  it  is  our  duty  to  invoke  in  this  case,  and  that 
is,  that  the  oral  agreement  testified  ^  to  by  the  mother  must  be 
deemed  merged  in  the  written  contract,  and,  so  far  as  her  evi- 
dence tends  to  impeach,  change  or  alter  that  instrument^  it  was 
incompetent. 

The  cases  chiefly  relied  upon  by  the  plaintiff  in  the  support 
of  her  contention  are  those  of  Winne  y.  Winne,  166  N,  Y.  263, 
82  Am.  St.  Eep.  647,  59  N.  E.  832,  and  Healy  v.  Healy,  166  N. 
y.  624,  6a  N.  E.  1112.  In  the  Winne  case  the  agreement  U> 
make  the  child  a  sole  heir  and  to  give  him  aU  the  property  was 
embraced  in  a  written  contract.  In  the  Healy  case  there  was  no 
written  contract,  but  in  that  case  we  were  precluded  from  a  re- 
view of  the  evidence  by  reason  of  the  unanimous  afiSrmance  ot 
the  judgment  by  the  appellate  division*  It  was  affirmed  in  this 
court  upon  the  opinion  delivered  in  the  Winne  case,  and  in  that 
case  Martin,  J.,  concludes  his  opinion  for  affirmance  of  ibe 
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judgment^  under  the  peculiar  circnmstances  of  that  case^  by  re- 
markings  ^nTety  it  must  not  be  regarded  as  an  authority  for 
maintaining  such  an  action  under  different  circumstances  or 
upon  other  proof/'  It  will  readily  be  seen  that  these  cases  have 
no  bearing  upon  the  legal  question  now  presented.  In  neither 
of  those  cases  was  there  an  oral  agreement  which  could  be 
merged  into  a  written  agreement^  or  an  oral  agreement  that  at* 
tempted  to  vary  the  terms  of  the  written  agreement. 

We  now  have  a  case  raised  under  different  circumstances  and 
based  upon  other  proof  than  that  under  which  the  Winne  case 
was  disposed  of.  In  the  face  of  the  instrument  by  which  the 
mother  surrendered  the  custody  and  control  of  the  plaintiff  for 
a  limited  period  only^  and  Thome  undertook  to  adopt  her  and 
take  care  of  her  for  such  period^  evidence  was  admitted  of  a 
verbal  agreement  made  at  or  before  the  execution  of  the  contract 
under  which  Thome  is  claimed  to  have  agreed  to  make  the  child 
his  heir  at  law  and  next  of  kin^  and  upon  his  death  to  give  her 
such  property  as  he  had  to  dispose  of.  The  effect  of  this  was 
to  enlarge  the  obligation  of  Thome  from  that  undertaken  by 
him  in  the  written  agreement,  and  to  give  to  the  mother  the 
right  to  reclaim  her  child  on  her  arrival  at  the  age  of  eighteen 
years,  and  before  she  had  reached  her  majority.  This,  we 
think,  cannot  be  sanctioned. 

•^  In  order  to  bring  a  case  within  the  rule  permitting  parol 
evidence  to  complete  a  written  agreement,  it  is  essential  that  the 
"writing  must  appear  upon  inspection  to  be  an  incomplete  con- 
tract, and  the  parol  evidence  must  be  consistent  with  and  not 
contradictory  thereof.  But  when  the  written  instrument  upon 
its  face  appears  to  be  complete,  containing  mutual  obligations 
to  be  performed  by  the  parties,  parol  evidence  is  inadmissible 
to  vary  its  provisions.  This  we  deem  to  be  the  settled  rule  of 
this  court  as  to  the  question  involved  in  this  case.  This  wa» 
the  effect  of  our  decision  in  the  case  of  Thomas  v.  Scutt,  127 
N.  Y.  133,  27  N.  E.  961,  in  which  the  cases  upon  the  subjedi 
-were  very  fully  collected  and  discussed.  Since  then  the  rule 
has  been  repeated  and  adhered  to  in  House  v.  Walch,  144  N. 
T.  418,  39  N.  E.  327 ;  Case  v.  Phoenix  Bridge  Co.,  134  N.  Y. 
78,  31  N.  E.  264;  Stowell  v.  Greenwich  Ins.  Co.,  163  N.  Y. 
298,  57  N.  E.  480,  and  Dady  v.  O'Bourke,  172  N.  Y.  447,  65 
U.  E.  273. 

We  consequently  conclude  that  the  testimony  given  by  thei 
mother  of  the  plaintiff  tending  to  enlarge  and  vary  the  con- 
tract was  improperly  received  in  evidence,  and  that  the  judg- 
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ment  should  be  reversed  and  a  new  trial  ordered^  with  costs  to 
abide  the  final  award  of  costs. 

Judge  Bartlett  dissented.  In  his  dissenting  opinion,  he  referred 
at  considerable  length  to  the  facts  attending  and  preceding  the 
adoption  and  to  the  terms  of  the  agreement  evidendbig  it.  fie  next 
alluded  to  the  findings  of  the  trial  eourty  and  that  they  had  been  unan- 
imouslj  affirmed  by  the  appellate  division,  and  that  thus  the  terma 
of  the  agreement  had  been  fixed  for  the  purposes  of  the  appeaL  He 
referred  to  the  familiar  rule  of  law  pointed  out  in  the  prevailing 
opinion  that,  when  a  written  agreement  is  obviously  inconsistent 
and  parol  evidence  is  offered  consistent  with,  and  not  contradictory 
of,  it,  such  evidence  is  admissible;  and  claimed  that,  in  order  to 
determine  whether  parol  evidence  was  competent  to  help  out  a  writ- 
ten agreement  which  was  claimed  on  the  one  side  to  embody  tha 
entire  contract,  and  on  the  other  to  be  a  portion  only  of  it,  it  wa» 
always  necessary  to  examine  the  surrounding  circumstances  at  the 
time  of  its  executioan.  fie  said  it  appeared  that  the  obvious  reason 
for  the  execution  of  the  crude  indenture  was  to  secure  the  consent 
of  the  commissioners  of  charities  and  corrections,  under  whose  care 
the  child  and  its  mother  then  were.  After  further  referring  to  the 
circumstances  following  the  adoption,  and  extending  to  the  death 
of  the  adopting  father,  the  judge  stated  his  final  conclusions  as 
follows: 

"It  will  thus  be  seen  that  the  issues  in  this  ease  are  narrowed 
down  to  a  contest  between  the  adopted  daughter  of  the  Thovnes  and 
this  appellanti  as  the  will  of  Joseph  Thome  is  oaixied  out  in  everjr 
other  respect. 

"The  appoDant  stands  1}efoTe  the  eonxt  as  having  obtained  .tlii» 
property  without  consideration  by  fraud  and  undue  influence  witb 
tiie  intention  of  defeating  plaintiff  of  her  lights  under  an  agreo- 
ment  which  had  been  fully  jDSCognized  by  Joseph  Thome  for  a 
period  of  thirty  years. 

"I  am  free  to  admit  that  in  a  contest  between  a  plaintiff,  in 
every  way  worthy,  and  a  defendant,  who  stands  thus  convicted 
by  findings  that  are  not  to  be  distui^bed  on  this  appeal,  if  the  well- 
settled  rules  of  law  render  it  impossible  for  the  eonrt  to-  permit  a 
recovery,  the  hardship  of  the  situation  ought  not  to  bar  a  deter- 
mination consistent  with  legal  prineiples.  It  is  because  I  belieire 
the  way  is  absolutely  olear  to  do  exact  justiee  in  this  case  that  I  ant 
unable  :to  agree  with  the  decision  that  this  court  is  about  to  .make. 

"In  view  of  the  present  state  of  Jthe  law,  it  is  no  longer  an  open 
question  as  to  the  enforceability  of  an  a^eement  like  jthe  one  at 
bar. 

"Much  has  been  said  as  to  the  propriety  of  the  courts  deereeini^ 
specific  performance  of  agreements  Testing  in  .pordl  evidence  ^eon- 
eemin^  transactions  that  occurred  many  years  'before  the  triaL 
It  is  sufficient  to  say  that  eadh  ease  mxmt  lie  .datanniasd   on  ila 
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peenliar  facts,  and  in  that  way  jnstice  will  be  done:  Winne  ▼. 
Winne,  166  N.  Y.  263,  82  Am.  St.  Eep.  647,  59  N.  B.  832;  Healy  t, 
Healy,  166  N.  Y.  624,  60  N.  E.  1112,  55  App.  Div.  315,  66  N.  Y. 
Snpp.  927;  affirmed  in  this  court  in  opinion  in  Winne  v.  Winne,  166 
N.  Y.  363,  82  Am.  St.  Eep.  647,  69  N.  B.  832.  A  motion  for  reargu- 
ment  waa  denied  in  Healy  v.  Healy,  167  N.  T.  672,  60  N.  B.  1112. 

*'A  number  of  other  cases  might  be  cited  on  this  point,  but  I  con- 
tent myself  -with  the  latest  utterances  of  the  court. 

''We  hare  here  involved  no  rights  of  those  representing  the 
testator's  blood,  and  the  case  presents  none  of  those  features  which 
have  led  judges  and  lawyers  to  question  the  propriety  of  enf oreing 
agreements  like  the  one  now  under  consideration;  but  the  sole  bald 
issue  is,  in  my  judgment,  whether  this  daughter  of  the  Thomes' 
adoption  shall  recover  property  to  which  she  is  entitled  in  law 
and  justice,  or  whether  the  appellant,  with  full  knowledge  of  the 
existing  agreement,  and  with  fraud  and  undue  influence,  shall  wrest 
it  from  ber.'* 


The  Adaption  by  One  Person  ef  the  Children  of  another  is  the  sub- 
ject of  a  monographic  note  to  Van  Hatre  v.  Sankey,  39  Am.  St. 
Bep.  210-231.  An  oral  contract  of  adoption,  if  fully  performed  by 
the  parties,  is  valid:  Lynn  v.  Hackaday,  162  Mo.  Ill,  85  Am.  fit. 
Bep.  480,  61  8.  W.  685.  And  if  the  order  directing  a  child  to  be 
henceforth  considered  as  the  child  of  another  oontains  no  state-, 
ment  as  to  the  residence  of  the  adopting  parents,  or  as  to  whether 
the  parties  were  examined  separately  or  otherwise  by  the  judge. 
making  the  order,  these  facts  may  be  proved  by  extrinsic  parol  evi- 
dence: In  re  Williams,  102  Cal.  70,  41  Am.  6t.  Bep.  168,  36  Pae.  407« 

Parol  Evidence  is  admissible  to  complete  contract,  if  the  contractf 
appears  incomplete  upon  its  face,  and  no  attempt  to  contradict 
the  writing  is  made:  See  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199, 
81  Am.  Bt.  Bep.  28,  37  S.  E.  485;  Gould  ▼.  Boston  Excelsior  Co., 
91  Me.  214,  64  Am.  St.  Bep.  2£1,  89  Atl.  554;  Jamestown  Business 
College  Assn.  v.  Allen,  172  N.  Y.  291,  92  Am.  6t.  Bep.  740,  64  N. 
X.  962;  monographie  note  to  Harris  t.  Murphy,  66  Am.  Bt,  Bep.  661. 
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LAHET  V.  LAHEY. 

[ITA-N.  T.  146,  W  N.  E.  670.1 

IN8UBAN0E  In  Beneficial  Association— Change  in  Benefidazy 
Wliere  tlie  Oertillcate  is  WitUield  by  Him.— Though  the  bj-laws  of 
a  mutual  benefit  association  provide  that  a  member  may  change  the 
beneficiary  named  in  a  certificate  by  surrendering  it  and  filling  4ip 
a  blank  on  the  back  of  the  certificate  provided  for  the  designation 
of  a  beneficiary,  and  that  the  secretary  shall  forward  the  certifi- 
cate and  application  to  the  grand  lodge,  and  that  the  supreme 
recorder  shall  issue  a  new  certificate  in  accordance  with  the  ehasp 
designated,  yet  if  the  assured  does  all  which  it  is  possible  for  him 
to  do,  and  the  surrender  of  the  certificate  is  prevented  by  its  deten- 
tion by  the  original  beneficiary,  a  change  of  beneficiaries  is  therebr 
effected  to  the  extent  that  if  the  money  is  paid  into  court,  it  shoold 
be  awarded  to  the  new  beneficiary,  as  against  the  old  one,  who,  bf 
his  refusal  to  surrender  the  certificate  after  being  requested  so  to 
do,  prevented  the  issuing  of  a  new  certificate  as  desired  by  the  mem- 
ber,    (p.  563.) 

Daniel  V.  Murphy  and  William  L.  Rumsey,  for  the  appellant 

P.  F.  King,  for  the  respondent. 

^*''  MARTIN,  J.  The  Catholic  Mutual  Benefit  Association 
is  a  domestic  co-operative  insurance  company.  Prior  to  the 
^^*  7th  of  February,  1884,  William  Lahey  became  a  member  of 
a  branch  of  the  association  located  at  Niagara  Falls,  which 
issued  to  him  a  beneficiary  certificate  entitling  him  to  partici- 
pate in  its  beneficiary  fund  to  the  amount  of  two  thousand  dol- 
lars. The  plaintiff,  his  wife,  was  designated  as  payee  or  bene- 
ficiary therein.  During  his  life  he  or  his  wife  complied  with 
all  the  laws  and  regulations  of  the  association,  and  at  the  time 
of  his  death,  which  occurred  December  1,  1899,  he  was  a  mem- 
ber in  good  standing. 

In  June,  1898,  the  plaintiff  separated  from  her  husband  and 
refused  to  live  with  him.  When  she  left  him  she  took  with 
her  the  certificate  of  insurance,  and  retained  it  until  the  month 
of  November,  1899.  A  considerable  time  after  their  separa- 
tion, her  husband  became  ill  and  went  to  live  with  his  mother. 
He  promised  her  if  she  would  take  care  of  him  he  would  reim- 
burse her  by  changing  the  policy  for  her  benefit  She  took 
care  of  him  until  the  12th  of  November,  1899.  During  that 
time  he  was  afflicted  with  an  illness  which  ultimately  resulted 
in  his  death. 

In  September,  1899,  the  local  lodge  or  association  learning 
of  his  condition  appointed  a  committee  to  look  after  him,  sent 
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a  doctor,  and  left  money  to  procure  such  articles  as  were  neces- 
sary during  his  illness.     On  the  30th  of  October  he  made  and 
executed  the  following  instrument:  "I,  William  Lahey,  hereby 
certify  that  I  am  a  member  in  good  standing  of  Branch  2,  C. 
M.  B.  A.,  located  at  Niagara  Falls ;  was  initiated  therein  on  the 
fourteenth  day  of  November,  1877,  that  the  beneficiary  certificate 
heretofore  issued  to  me  by  said  Association,  which  was  payable  to 
my  wife,  and  no  (now)  revoke  my  former  payment  and  want 
it  payable;  one  thousand  dollars  payable  to  my  wife,  Hannah 
Leahey;  five  hundred  dollars  payable  to  my  mother,  Margaret 
Leahey ;  five  hundred  dollars  payable  to  Ignatz  Seiss,  Treas.  of 
Branch  2,  C.  M.  B.  A.,  for  to  pay  doctor  and  funeral  expenses, 
and  the  balance  that  is  left  to  be  turned  over  to  my  mother, 
Margaret  Leahey.    Dated  Niagara   Falls  this  thirtieth  day  of 
October,  1899.    William  Leahey.    Witness,  John  J.  Daw,  Ee- 
cording  Secretary  Branch  N.  2.     (Branch  Seal.)""    ^^®  By  this 
instrument  he  sought  to  change  the  beneficiary  in  said  certifi- 
cate, making  his  wife  a  beneficiary  to  the  extent  of  one  thou- 
sand dollars;  his  mother,   five  himdred  dollars;   and  Ignatius 
lieiss,  treasurer  of  Branch  No.  2,  in  the  sum  of  five  hundred 
dollars  to  pay  his  doctor's  bills  and  funeral  expense,  and  any 
sum  remaining  to  be  turned  over  to  his  mother.    This  paper 
was  attested  by  the  recording  secretary  of  that  branch,  its  seal 
was  afiOxed  pursuant  to  the  constitution  and  by-laws,  it  was  de- 
livered to  Edward  Eyan,  the  grand  secretary,  and  by  him  deliv- 
ered to,  received  by  and  filed  in  the  ofiice  of  Joseph  Cameron, 
the  supreme  recorder,  with  a  request  that  a  new  beneficiary  cer- 
tificate in  compliance  with  such  paper  should  be  issued.    The 
association  failed  and  neglected  to  issue  such  certificate,  delay- 
ing the  same  upon  the  groimd  that  fhe  orginal  certificate«should 
be  surrendered  with  the  application  for  the  change. 

William  Lahey  thereupon  demanded  the  certificate  of  the 
plaintiff,  who  refused  to  surrender  it,  but  withheld  the  same  and 
prevented  him  from  having  or  obtaining  possession  thereof,  of 
which  fact  the  secretary  and  supreme  recorder  had  due  notice, 
&Bd,  therefore^  that  he  was  unable  to  surrender  it  The  associa- 
tion thereupon  notified  him  that  it  was  powerless  to  issue  a  new 
certificate  while  the  original  was  outstanding  and  not  lost  or  de- 
stroyed; that  the  by-laws  and  constitution  of  the  association  pro- 
vided no  method  by  which  a  beneficiary  in  a  certificate  could  be 
changed  where  the  original  certificate  was  wrongfully  withheld 
by  the  original  beneficiary,'  and  on  that  account  he  was  unable 
to  procure  the  possession  thereof.    The  application  of  October 
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SOth  was  made  and  delivered  for  the  pnrpoee  and  mth  fbe  in- 
tention of  changing  the  beneficiary  in  the  original  certificate; 
the  member  did  all  he  was  able,  under  the  drcnmfitanoes,  to 
effectuate  that  purpose,  and  such  new  designation  remained 
and  was  in  full  force  and  effect  at  the  death  of  said  Lahey. 

On  the  12th  of  November  the  plaintiff,  against  the  protest 
of  the  defendant,  induced  her  husband  to  go  with  her  to  her 
home  in  the  city  of  Buffalo,  where  he  remained  until  his  death. 
On  the  27th  of  November,  1899,  he  made  **•  an  aflBdavit  pre- 
pared by  the  plaintiff's  attorney,  in  which  he  denied  that  he 
made  or  intended  to  make  any  change  of  hi^  beneficiary,  and 
stated  that  his  mind  for  some  weeks  was  defective.  He  also 
stated  to  certain  persons  while  staying  with  the  plaintiff  that  he 
had  not  changed  the  beneficiary  in  said  certificate  and  wanted 
his  wife  to  have  the  benefit  thereof.  After  his  death,  due 
proofs  were  furnished  the  association.  The  plaintiff  claimed 
the  whole  of  the  fund  by  virtue  of  the  original  certificate  issued 
1*0  her  husband,  and  the  defendant  Margaret  Lahey  made  claim 
for  her  interest  in  said  fund  and  for  the  interest  of  Ignatius 
Beiss  under  such  second  designation:  The  plaintiff  then 
brought  this  action  against  the  association  to  recover  two  thou- 
sand dollars  cm  the  certificate,  and  in  March,  1900,  the  associa- 
tion obtained  an  order  of  interpleader,  paid  one  thousand  dol- 
lars to  the  plaintiff,  and  paid  the  remaining  one  thousand  dol- 
lars into  court  to  await  the  result  of  this  action  between  the 
plaintiff  and  the  defendant  Margaret  Lahey.  The  foregoing  is 
a  brief  synopsis  of  the  facts  as  found  by  the  trial  judge. 

TTpon  these  facts  the  court,  as  conclusions  of  hiw,  held  thali 
William  Lahey  changed  the  beneficiaries  in  said  insurance  as 
provided  in  the  instrument  of  October  30itfa,  so  that  one  thou- 
sand dollars  thereof  was  payable  to  the  plaintiff,  fi.ve  hundred 
dollars  to  Margaret  Lahey,  and  five  hundred  dollars  to  Ignatius 
Beiss  to  pay  expenses,  and  the  balance  to  be  turned  over  to  his 
mother;  that  he  did  all  the  acts  which  were  necessary  under  the 
law  to  effectuate  such  purpose,  and  that  iiie  defendant  was  en- 
titled to  a  judgment  providing  that  ^ve  hundred  doUaxs  should 
be  paid  to  her,  and  five  hundred  dollars  to  Beiss  to  be  disposed 
of  in  the  manner  stated.  This  judgment  was  nnanisnonsly  -af- 
firmed by  the  appellate  division. 

The  insurance  law  relating  to  fraternal  faenefidary  sacielie^ 
orders  or  associations  provides:  'Itfembership  in  any  sudi 
society,  order  or  association  diall  give  to  the  member  ike  ri^ 
at  any  time,  upon  the  consent  of  sach  sociei^,  order  Mr  associa* 
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tion,  in  the  manner  and  form  prescribed  by  ite  by-laws,  ***  to 
make  a  change  in  its  payee  or  payees,  beneficiary  or  beneficiaries^ 
without  requiring  the  consent  of  such  payees  or  beneficiaries" : 
LawB    1892,  c.  690,   sec.  238.    The  by-laws   of  the    Catholic 
Mutual   Benefit  Association,  in  force  from  1887  to   October, 
1900,  provide:  ''A  member  may  at  any  time  change,  alter  or 
amend  the  designation  of  person  or  persons  to  whom  the  bene- 
ficiary named  in  his  certificate  is  payable,  by  surrendering  said 
certificate,  after  having  filled  or  caused  to  be  filled,  the  blank 
which  shall  be  provided  for  that  purpose  on  the  back  of  the 
same,  providing  for  a  new  designation^  and  attach  his  signature 
to  it.     The  secretary  of  his  branch  shall  attach  his  signature  to 
it  as  witness,  and  the  seal  of  his  branch,  and  forward   it  to 
tbe  grand  secretary,  if  in  his  immediate  jurisdiction.    Upon 
the  receipt  of  the  same  by  the  supreme  recorder,  he  shall  issue 
anew  certificate  in  accordance  with  such  change  of  designation." 
''A  member  whose  certificate  has  been  lost  or  destroyed  may  have 
a  new  certificate  issued  to  him  by  filing  an  affidavit  with  the 
supreme  recorder  that  the  beneficiary  certificate  heretofore  is- 
sued to  him  has  been  lost  or  destroyed,  and  that  he  applies  for 
a  duplicate  of  the  same;  the  price  to  be  charged  for  such  new 
certificate  to  be  fixed  by  the  supreme  trustees." 

The  proof  disclosed  tiiat  there  was  in  the  constitution  or  by- 
laws of  the  association  nothing  relating  to  the  issuing  of  a  cer- 
tificate where  it  had  been  withheld,  and  that  there  was  no  other 
provisions  relating  to  the  subject  of  changing  designations  (m 
certificates  lost  or  withheld.  The  officers  of  the  association  re- 
fused to  make  the  change  requested,  upon  the  ground  that  be- 
fore such  change  could  be  made  the  certificate  must  be  surren- 
dered, and  they  refused  to  issue  a  new  certificate  for  the  reason 
that  there  was  no  provision,  either  by  statute  or  by-law,  by 
which  they  are  authorized  to  do  so  unless  the  original  certificate 
was  lost  or  destroyed.  The  dues  of  the  assured  were  paid  by 
ti]e  plaintiff  for  the  last  nine  or  ten  years  of  Lahey's  life.  In- 
deed, there  is  proof  tending  to  show  that  he,  as  well  as  his 
mother  and  other  members  of  his  family,  was  surprised  when 
they  found  that  the  insurance  had  "^^  been  kept  aUve  by  pay- 
ments made  by  her.  In  determining  the  righte  of  the  parties 
in  this  case,  the  statute,  the  constitution  and  by-laws  of  the 
association,  with  the  policy  or  certificate,  taken  together,  con- 
stitute the  contract  beween  them  and  the  standard  by  which 
their  rights  and  liabilities  are   to  be   determined:  Matter   of 
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Equitable  Relief  etc.  Assn.,  131  K  T.  354,  369,  30  N.  E.  114; 
People  y.  Life  etc.  Assn.,  150  N.  T.  94,  108,  45  N.  E.  8. 

This  court  has  recently  held  that  a  member  of  such  an  asso- 
ciation, who  has  the  absolute  power  to  change  the  beneficiary 
designated  in  his  certificate  by  complying  with  a  by-law  which  is 
exclusive  upon  the  subject,  and  provides  that  a  new  certificate  . 
shall  be  issued  if  a  member  asks  for  one,  but  upon  condition 
that  he  pay  the  sum  of  twenty-five  cents,  can  appoint  another 
beneficiary  only  by  a  strict  compliance  with  such  by-law.  In 
that  case  Judge  Vann  said :  *'The  change  of  the  beneficiary  is 
an  important  matter,  for  it  transfers  the  right  to  receive  the 
death  benefit,  amounting  in  this  case  to  one  thousand  dollars, 
from  one  person  to  another.  The  right  of  the  member  to  make 
the  change  is  absolute,  and  the  beneficiary  can  neither  prevent 
it  by  objecting,  nor  promote  it  by  consenting.  Obviously  such 
a  transaction  requires  some  formalities  for  the  protection  of 
the  company,  the  member  and  the  beneficiary.  The  formalities 
required  by  the  association  before  us,  through  its  by-laws,  were 
very  simple,  but  unless  they  were  substantially  complied  with, 
the  change  could  not  be  made.  Mere  intention  to  make  a 
change  is  not  enough,  for  the  acts  prescribed  to  carry  the  m- 
tention  into  effect  are  forms  imposed  upon  the  execution  of  a 
power,  and  they  must  be  observed  or  the  change  cannot  be  ef- 
fected'^ :  Fink  v.  Fink,  171  N.  T.  616,  622,  64  K  E.  506,  507. 
In  that  case  the  certificate  holder  died  before  a  request  for  a 
change  reached  the  company,  it  having  been  sent  by  mail,  and  . 
the  court  held  that  there  was  no  change  in  the  beneficiary. 

In  Luhrs  v..  Luhrs,  123  N.  T.  367,  20  Am.  St.  Eep.  754,  25 
N.  E.  388,  where  a  similar  question  arose,  the  facts  were  essen- 
tially different  from  the  case  at  bar,  as  in  that  case  the  cer- 
tificate was  surrendered,  ^**  with  directions  that  a  new  certifi- 
cate should  be  issued  to  the  ffabstituted  beneficiary.  It  was 
mailed  to  the  lodge,  but  the  certificate  holder  died  before  the 
change  was  made  or  the  certificate  reached  the  home  office.  In 
that  case  it  was  held  that  the  old  certificate  was  to  be  regarded 
as  canceled  when  surrendered  to  the  lodge,  and  that  the  death  of 
the  member  did  not  operate  to  prevent  the  consummation  of  the 
furrender  or  the  issuing  of  a  new  certificate.  In  thia  case, 
however,  there  was  never  any  surrender  of  the  certificate,  so 
that  if  it  is  to  be  determined  strictly  according  to  the  provisions 
of  the  contract  between  the  parties,  there  never  was  any  legal 
change  of  beneficiary.  Therefore,  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  certificate  unless  the  respondeot 
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can  sustain  her  rights  upon  some  other  or  different  ground. 
She,  however,  contends  that  the  right  to  change  the  beneficiary 
in  a  certificate,  like  every  other  valuable  right,  may  be  sold  or 
transferred,  and  when  transferred  for  a  valuable  consideration 
the  insured  loses  the  right  to  transfer  it  to  others:  Citing 
Webster  v.  Welch,  57  App.  Div.  561,  68  N.  Y.  Snpp.  55 ;  Smith 
V.  National  Benefit  Soc.  123  N.  Y.  87,  25  N.  E.  197 ;  Conselyea 
v.  Supreme  Council,  3  App.  Div.  464,  38  N.  Y.  Supp.  248; 
afiinned,  without  opinion,  157  N.  Y.  719,  53  N.  E.  1124.  In 
those  cases  it  was  held  that  the  statute  which  gives  to  a  member 
the  right  to  make  a  change  in  the  beneficiary  without  the  con- 
sent of  the  latter  applies  only  when  the  original  designation  is 
in  the  nature  of  an  inchoate  or  an  unexecuted  gift,  and  does  not 
prevent  a  contract  between  the  member  and  his  beneficiary  by 
which  a  vested  right  passes  to  the  latter,  and  in  such  case,  with- 
out his  consent,  the  beneficiary  may  not  be  changed. 

The  cases  cited  are  clearly  distinguishable  from  the  case  at 
bar  in  that  in  the  former  the  beneficiary  became  such  for  a 
valuable  consideration  and  the  association  issued  a  certificate  to 
such  beneficiary,  while  in  this  case,  although  the  court  has 
f oimd  that  the  mother  paid  a  valuable  consideration  for  a  transr 
fer  of  the  certificate  or  a  portion  of  its  benefits,  still  no  certifi- 
cate was  ever  issued  to  her,  nor  was  the  certificate  which  was 
israed  and  made  payable  to  the  plaintiff  ever  canceled,  so  that 
she  ceased  to  be  a  beneficiary  under  it.  Besides,  the  ^'^  assured 
before  his  death  made  an  affidavit  to  the  effect  that  he  was  a 
member  of  the  association;  that  his  wife  was  designated  as  the 
beneficiary  in  the  original  certificate;  that  he  had  never  to  his 
knowledge  made  a  request  for  any  change  of  beneficiary,  and 
never  knowingly  sign^  any  application  for  such  change;  that 
members  of  the  association  and  some  of  his  relatives  tried  to 
persuade  him  to  change,  but  that  he  always  declined  to  do  so, 
and  that  it  was  his  desire  that  the  policy  should  stand  and  be 
payable  to  his  wife.  There  was  also  proof  that  he  repeatedly 
declared  he  had  no  desire  to  change  the  beneficiary,  but  was 
desirous  that  his  wife  should  have  the  benefit  under  his  certifi- 
cate. 

Although  under  the  proof  in  the  record  the  trial  court  might 
very  well  have  found  in  favor  of  the  plaintiff,  yet  it  having 
foTmd  for  the.  defendant  and  its  decision  having  been  xmanim- 
onsly  affirmed  by  the  appellate  division,  we  are  concluded  at 
to  Ihe  facte  or  the  sufficiency  of  the  evidence,  and  have  no 
jurisdiction  to  review  the  question  whether  the  decision  of  the 
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^urt  below  was  sustained  by  the  weigbt  of  evidence,  or  whefter 
ihere  was  any  evidence  whatever  to  sustain  it.  Thus  the  qnes- 
tion  arises  whether^  nnder  the  facts  as  found,  the  conrt  vas 
authorized  to  change  the  beneficiary  or  to  award  to  the  defend- 
ant a  portion  of  the  fund  in  the  hands  of  the  conrt.  In  o&er 
words,  assuming  as  we  must  that  the  plaintiff  withheld  the  cer- 
tificate after  the  assured  had  requested  its  surrender,  did  that 
enable  him  to  change  his  beneficiary  without  its  surrender  and  to 
effect  an  actual  change  in  a  manner  not  provided  for  by  the  by- 
laws of  the  association?  If  the  question  had  arisen  between  the 
defendant  and  the  association,  it  is  quite  possible  that  she  could 
not  have  recovered.  But  that  is  not  this  case.  Here  the  ques- 
tion of  the  liability  of  the  association  to  the  defendant  is  not 
involved.  It  has  discharged  its  liability  upon  the  certificate  bf 
payment  into  court,  so  that  the  question  involved  in  this  case 
arises  between  two  alleged  beneficiaries,  and  the  point  presented 
is  whether  the  nonsurrender  of  the  certificate  was  a  bar  and  pre- 
vented the  defendant  from  recovering  in  equity,  in  view  of  flic 
fact  that  ^**  the  plaintiff  refused  to  surrender  the  certificate 
upon  her  husband's  demand  and  thus  prevented  a  change  in  the 
manner  required  by  the  by-laws  of  the  association. 

As  this  precise  question  may  not  have  been  settled  by  any 
previous  decision  of  this  court,  in  proceeding  with  the  discus- 
sion it  is  deemed  proper  to  here  consider  some  of  the  authorities 
bearing  upon  this  phase   of  the  case.    In   Supreme  Condave, 
Boyal  Adelphia  v.  Cappella,  41  Fed.  1,  it  was  held  that  thd 
general  rule  that  i}ie  insured  is  bound  to  make  such  change  of 
beneficiary  in  the  manner  pointed  out  by  the  policy  and  by- 
laws of  the  association,  is  subject  to  three  exceptions :  1.  If  the 
society  has  waived  a  strict  compliance  with  its  own  rules,  and, 
in  pursuance  of  a  request  of  tiie  insured  to  change  his  bene- 
ficiary, has  issued  a  new  certificate,  the  original  beneficiary  will 
not  be  heard  to  complain  that  the  course  indicated  by  the  regu- 
lations was  not  pursued;  2.  That  if  it  be  beyond  the  power  of 
the  insured  to  comply  literally  with  the  regulations,  a  court  of 
equity  will  treat  the  change  as  having  been  legally  made;  3.  If 
the  insured  has  pursued  tiie  course  pointed  out  by  the  laws  of 
the  association,  and  has  done  all  in  his  power  to  change  the 
beneficiary,  but,  before  the  new  certificate  is  actually  issued,  he 
dies,  a  court  of  equity  will  treat  such  certificate  asr  having  been 
istmed.    The  doctrine  of  that  case  was  followed  in  McLaughlin 
v..  McLaughlin,  104  Cal.  171,  43  Am.  St.  Eep.  83,  37  Pac  865, 
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and  the  same  exceptions  are  staled  in  2  May  on  Insurance^  seo- 
tion  399-0. 

In  Marsh  r.  American  Legion  of  Honor,  149  Mass.  512,  21 
N.  E.  1070,  where  a  member  of  a  beneficiary  association  took 
all  the  necessary  steps,  so  far  as  he  was  able,  to  designate  his 
mother  as  his  beneficiary,  instead  of  his  wife,  and  the  associa- 
tion was  ready  to  make  the  change,  but  in  consequence  of  his 
wife's  acting  in  collusion  with  a  subordinate  officer  of  the  asso- 
ciation, the  change  of  designation  was  not  formally  effected  be- 
fore his  death,  it  was  held  that  the  mother  was  entitied  to  the 
fund. 

In  Wilson  v.  Bryce,  43  App.  Div.  491,  494,  60  N.  T.  Supp. 
132, 133,  Hatch,  J.,  in  discussing  this  question,  said :  '^f  it  had. 
appeared  that  tiie  certificate  ^'^  was  lost,  or  that  the  insured 
was  unable  to  obtain  possession  of  it,  or  that  its  possession  was 
forcibly  or  fraudulently  withheld  from  him,  and  he  had  made 
his  application  to  the  legion  for  the  issuance  of  a  new  certificate 
or  a  change  of  beneficiaries,  then  we  would  have  a  case  «iTniUr 
to  that  of  Grand  Lodge  v.  Child,  70  Midu  163,  38  N.  W.  1,  and 
nnder  such  or  similar  conditions  equity  might  lay  hold  of  the 
case  and  direct  judgment  in  accordance  with  the  equities  of  the 
parties.'' 

In  the  Child  case  it  was  held  that  the  law  neyer  requires  im- 
possibilities, and  the  rule  of  a  benefit  association  which  requires 
a  certificate  of  insurance  to  be  surrendered  upon  change  of 
beneficiary^  to  the  end  that  it  might  be  indorsed  upon  such  certi- 
ficate,  can  only  be  construed  as  so  requiring  it  when  the  certifi- 
cate IB  in  existence  and  can  be  thus  surrendered. 

In  Isgrigg  V.  Schooley,  126  Ini  95,  26  N.  E.  161,  S.  was  the 
holder  of  a  beneficiary  certificate  in  a  mutual  benefit  society. 
The  by-laws  of  the  order  provided  that  when  a  member  desired 
to  change  the  beneficiary  named  in  the  certificate,  he  must, 
among  other  things,  surrender  the  old  certificate.  Thebenefid- 
ary  originally  named  had  been  the  wife  of  the  deceased.  She 
abandoned  him^  however,  and  refused  to  live  with  him,  and  with- 
out his  consent  took  the  certificate  away  with  her.  Upon  a 
demand  for  its  return,  she  stated  that  it  was  lost  The  de- 
ceased being  desirous  of  changing  the  beneficiary,  complied  wifch 
^  the  requirements  of  the  by-laws  in  respect  thereto,  save  the 
surrender  of  the  old  certificate,  assigning  its  alleged  loss  for  his 
failure  to  do  so.  It  was  charged  that  the  officers  oi  the  subor- 
dinate lodge  conspired  with  the  wife  to  prevent  the  change,  and 
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lef UBed  to  certify  said  application,  and  no  new  certificate  was  i»- 
aaed.  In  that  caae  it  was  held  thai  the  acts  of  the  decedent  con« 
atitated  an  equitable  change  of  beneficiaiy,  and  that  the  person  in 
whose  favor  the  decedent  desired  a  new  certificate  to  issue  was  en- 
titled to  the  fond;  that  the  beneficiary' in  soch  a  certificate  of 
insurance  does  not,  during  the  life  of  the  member,  have  an  in- 
defeasible right  in  the  contract  or  fund,  but  has  an  interest 
whidi  can  only  be  ^^  defeated  by  a  change  effected  in  the 
manner  provided  by  the  by-laws,  but  that  there  are  exo^ions 
to  this  general  doctrine,  and  tliat  equity  will  aid  imperfect 
changes  of  beneficiaries,  and  consider  that  done  which  ought  to 
have  been  done,  as  it  never  requires  impossibilities.  The  same 
principle  is  stated  in  Kepler  v.  Supreme  Lodge,  Knights  of 
Honor,  45  Hun.  274,  278.  See,  also,  Hartin  v.  StubtHngs,  126 
111.  387,  9  Am.  St.  Bep.  620,  18  N.  E.  657. 

In  Nally  v.  Nally,  74  6a.  669, 58  Am.  Bep.  458^  an  unmarried 
man  took  out  a  policy  of  insurance  on  his  life,  one  condition  of 
which  was  that  the  policy  was  issued  and  accepted  upon  the  ex- 
press condition  that  the  assured  mighty  with  the  consent  of  the 
company^  at  any  time  assign  it,  or,  before  assignment,  change 
the  beneficiaries,  or  make  any  otiier  change.  The  person  name^ 
as  the  beneficiary  was  the  sister  of  the  assured,  and  to  her  he 
delivered  the  policy,  and  paid  the  premiums  to  that  time.  Sub- 
sequently he  married,  and,  as  an  inducement  thereto^  he  agreed 
that  if  the  woman  would  marry  him,  she  should  be  made  the 
beneficiary  of  the  policy.  After  the  marriage,  and  when  the 
next  semi-annual  premium  fell  due,  the  assured  paid  it,  on  con- 
dition that  the  beneficiary  should  be  changed  from  his  sister  to 
his  wife.  The  siRter  had  the  policy  and  would  not  give  it  up. 
The  agent  was  uncertain  wh^her  the  change  could  be  made 
without  the  policy,  but  promised  to  notify  the  company  and  have 
the  change  made  if  possible.  The  officers  agreed  to  attend  to 
the  matter  but  overlooked  it.  After  the  death  of  the  assured, 
the  company  filed  a  bill  to  require  the  wife  and  sister  to  inter- 
plead and  have  the  question  determined  as  to  who  was  entitled 
to  the  money.  It  was  held  that  the  gift  to  the  sister  was  not 
perfected,  so  as  to  be  absolute  and  irrevocable,  and  the  assured 
had  the  right  to  change  the  beneficiary  of  the  policy,  and 
whether  such  change  was  to  be  effected  4>y  parol  or  in  writing 
was  a  matter  entirely  between  the  assured  and  the  company. 

In  Wilcox  V.  Equitable  Life  Assur.  Soc,  173  N.  Y.  50,  9* 
AnL  St  Bep.  679^,  66  N.  E.  867^  where  a  policy  of  life  insuzb 
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ance  contained  a  clanse  that  if,  after  the  payment  of  the 
premiums  for  three  years^  the  policy  should  become  void  in 
coDBequence  of  a  default  in  the  ^^^  payment  of  subsequent 
premiums,  the  company  would  issue,  in  lieu  of  such  policy,  a 
new  paid-up  policy  for  a  certain  proportion  of  the  original 
amount  assured,  '^proTided  that  the  said  policy  shall  be  surren« 
dered  duly  receipted  within  six  months  of  the  date  of  default  in 
payment  of  premium  on  said  policy,''  it  was  held  that  the  in- 
sured, who  defaulted  in  the  payment  of  premiums  after  seven 
annual  premiums  had  been  paid,  and  from  whom  the  policy  had 
been  stolen,  might  maintain  an  equitable  action  for  a  decree 
directing  the  company  to  issue  a  new  paid-up  policy  upon  proof 
that  the  policy  was  stolen  without  his  fault. 

We  are  of  the  opinion  that  the  principle  of  these  cases  should 
be  followed;  that  under  the  findings  of  fact  which  are  conclu- 
sive upon  us  it  should  be  held  that  the  plaintiff  wrongfully  re- 
tained the  certificate  from  the  possession  of  her  husband,  and 
that  by  reason  thereof  a  proper  transfer  was  prevented ;  that  she 
should  not  be  permitted  to  profit  by  her  own  wrong,  but  that 
although  the  attempted  change  of  beneficiary  was  imperfect, 
equity  should  aid  the  defendant  and  consider  that  as  done  which 
ought  to  have  been  done. 

It  follows  that  the  judgment  appealed  from  should  be  af« 
firmed,  with  costs. 

Parker,  C.  J.,  Bartlett^  Cullen  and  Wemer,  JJ.^  concur. 

Gray,  J.,  absent. 

O'Brien,  J.^  not  voting. 

Judgment  affirmed. 

Atuilo'gous  to  the  principal  case  is  the  deeision  in  Wileox  t« 
£qiiita1t)le  Life  Abbot.  Soc,  173  N.  Y.  60,  93  Am.  St.  Bep.  579,  65  N. 
£.  857  where  it  is  held  that  a  demand  for  a  new  paid-up  poliej 
by  an  aBsnred  will  not  be  denied  in  equity,  beeauBe  hiB  poliej  has 
been  stolen,  and  he  is  unable  to  surrender  it  as  conditioned  for, 
when  he  has  used  due  diligence  to  reclaim  it,  and  is  still  the  owner. 
And  BO  is^  the  case  of  Nally  v.  Nallj,  74  Ga.  069,  58  Am.  Bep.  468. 
There,  an  unmarried  man  insured  his  life  for  the  benefit  of  his 
■ister,  and  delivered  the  policy  to  her.  The  policy  was  conditioned 
that  he  might  change  the  beneficiary  with  the  consent  of  the 
company.  Subeequentlj,  he  married,  agreeing  that  if  the  woman 
would  marry  him,  she  should  be  made  the  beneficiary.  He  paid  the 
next  premium  on  condition  that  the  change '  should  be  made.  But 
his  sister  would  not  give  up  the  policy,  and  the  change  was  not 
made.  The  insured  having  died,  and  the  company  having  brought 
the  siBter  and  widow  to  interplead,  the  latter  was  held  entitled  to 
the  fund* 
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[174  N.  T.  ISl,  66  N.  E.  726.] 
BEPBBSBHTATIOini  M  to  »  Fact  to  Occur  in  the  Future.— 
A  sUtement  that  e  party  win  get  hie  paj  if  he  makea  a  loan  to  a 
tkird  peraon,  ia  mot  a  atatemeat  of  an  eziatlBg  fact,  bat,  at  maat» 
of  aoaiethiiig  ia  the  futsre^  and  hence  not  aetionabley  thoagh  it 
tome  out  to  be  nntme,  imleaa  the  atatement  was  made  with  knowledge 
of  ita  falaeneaa  and  waa  not  a  mere  ezpreaaion  of  opinion,  (p. 
565.) 

BAHKINO.— A  Baak  CUIilflr  ia  not  Acting  Witiiin  the  Scopo 
of  Hia  EiBvlojUMUt  in  making  a  representation  respecting  the 
aolvencj  of  a  enstomer  in  response  to  an  inquiry  addressed  to  him 
by  one  considering  the  deairability  of  making  a  loan  to  aneh  ena- 
tomer.     (p.  566.) 

BAHKIVa — Oaddar^  Authority  of,  "When  a  Qaeation  of  Xaw. — 

Whether  a  particular  act  falls  within  the  general  power  of  a  cashier 
is  a  question  of  law  for  the  eonrt  and  not  for  the  jnry,  althongh  a 
qnestion  of  fact  may  arise  when  it  ia  claimed  that  the  acts  or  eon- 
dnct  of  the  board  of  tmstees  has  amonnted  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  pe^orm  other  and  unnsnal  acts  for 
the  bank.     (p.  568.) 

FBINOIFAIi  Ain>  AOEMT.— A  Ftindpal  ia  not  Anawerabla 
for  the  XJnanthoriaed  Frand  or  Misrepresentation  of  his  agent,  on 
the  gronnd  that  the  principal  might  have  profitcil  by  the  wrongful 
and  nnanthorized  act,  where  there  is  no  eridenee  that  he  eitiier 
adopted  or  profited  by  it.     (p.  570.) 

EVIDEHCE.— Tho  Adaiasiona  of  an  Agent  are  not  Cknnpetent 
aa  Evidence  against  his  principal,  nnless  tbey  are  expressly  anthor- 
ized,  or  relate  to,  and  are  connected  with^  some  act  done  in  the 
eonrse  of  his  ageney.     (p.  671.) 

EVIDEKOE.— The  Admissions  or  Bedarationa  of  an  Accent 
are  not  evidence  against  his  principal  to  establish  the  faet  of  hia 
agency  or  the  extent  of  his  authority,     (p.  571.) 

Walter  ^.  Hubbell,  for  the  appellant 

Charles  J.  Bissell,  for  the  respondent. 

"■  MARTIN,  J.  The  defendant  ia  a  domestie  eorporaficni 
organized  under  the  laws  of  this  state,  and  the  purpose  of  fhia 
action  was  to  recover  damages  alleged  to  have  been  soatained 
by  the  plaintiff  on  account  of  false  and  fraudulent  reprasenta- 
tions  by  which  he  was  induced  to  sell  goods  on  credit  to  one 
Lighthouse,  who  was  financially  irresponsible. 

Upon  the  trial,  at  the  dose  of  the  eridenee,  a  motion  for  a 

noDBUit  waa  made  by  the  defendant  upon  the  grounds  that  iba 

Tepre^^oT^  made  w«re  not  the  representationa  of  the  bank; 

that  *^^  ^  received  nothing  from  the  transaction,  ani  con- 

^uentiy,  it  was  not  lUble  for  bjij  zepresentationa  mndaV  ih 
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ca&hier.  This  motion  was  granted.  The  plaintitf  appealed  fo 
the  appellate  division  where,  hy  a  divided  court,  the  judgment 
WB8  reversed  and  a  new  trial  granted. 

The  only  question  involved  is  whether  there  was  evidence  to 
justify  the  sahmission  to  the  jury  of  the  question  of  the  de- 
fendant's liability.  At  the  time  of  the  alleged  representationa 
lagbthouse  was  engaged  in  the  manufacture  of  mall  bags  under 
a  contract  with  the  United  States  government.  He  was  and 
for  several  years  had  been  a  customer  of  the  defendant,  and  was 
iiien  its  d^tor  to  the  amount  of  about  ^^^  fifteen  thousand 
dollars  secured  by  notes  made  by  him  and  indorsed  by  John  L. 
Acker.  Lighthouse  had  been  recently  burned  out,  and  the  jury 
would  have  been  justified  in  finding  that  he  was  practically  in- 
solvent, although  his  buainess  had  been  very  profitable,  netting 
him  annually  from  six  to  ten  thousand  dollars.  As  appears  from 
a  statement  in  the  possession  of  the  defendants  cashier.  Acker 
waa  the  owner  of  real  estate  to  the  value  of  about  thirty-one 
thousand  seven  hundred  dollars,  which  was  encumbered  for 
seventeen  thousand  four  hundred  and  fifty  dollars,  leaving  an 
equity  of  about  fourteen  thousand  two  hundred  and  fiity  dollars, 
and  was  an  indorser  upon  the  paper  of  Lighthouse  to  the 
amount  of  about  fifteen  thousand  dollars.  All  of  these  facts 
were  known  to  the  cashier  of  the  defendant.  Lighthouse  ap- 
plied to  the  plaintiff  to  purchase  a  quantity  of  merchandise  of 
the  value  of  about  five  thousand  dollars,  in  payment  for  which 
he  proposed  to  give  a  note  made  by  himself  and  indorsed  by 
Acker,  and  referred  the  plaintiff  to  the  defendant  for  informa- 
tion as  to  their  responsibility.  The  plaintiff  subsequently  called 
at  the  office  of  the  defendant,  saw  its  cashier,  stated  that  he  had 
been  referred  to  him  to  ascertain  the  responsibility  of  Lighthouse 
and  Adrer,  and  the  cashier  thereupon  told  him  that  the  con- 
tract which  Lighthouse  had  with  the  government  was  all  rights 
to  take  the  note,  it  would  be  good  and  be  would  get  his  pay. 
The  plaintiff  testified  thai  upon  these  representations  he  sold 
the  merchandise  and  took  in  payment  therefor  a  note  made  by 
Lighthotise  and  indorsed  by  Acker.  There  is  no  pretense  that 
the  statement  as  to  the  contract  which  Lighthouse  had  with  the 
government  was  untrue,  and  the  statement  that  he  would  get 
his  pay  was  not  a  statement  of  an  existing  fact^  but  at  most  of 
BomdMng  in  the  future,  and,  hence,  not  actionable:  Lexow  v. 
Julian,  21  Hun,  677;  affirmed,  86  N.  Y.  638;  Galla^er  v. 
Brunei,  6  Cow.  347;  Farrington  v.  BuUard,  40  Barb.  512,  616; 
JTreacy  v.  Hecker,  61  How.  Pr.  69,  70;  Sawyer  v.  Prickett,  19 
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WalL  146,  168.  Therefore,  the  only  ground  upon  which  a  r^ 
coyery  could  be  had,  eren  against  ihe  cashier,  is  that  the  state- 
ment  that  the  note  would  be  good  was  material;  that  it  mm 
made  with  a  Knowledge  of  its  falsity  and  with  intoit  that  ^^"^  it 
ffhould  be  acted  upon,  and  was  not  a  mere  expression  of  opinion. 
In  other  words,  the  plaintiff  was  bound  to  prove  as  to  this  state- 
ment, representation,  falsity,  scienter,  deception  and  resulanb 
injury  to  the  plaintiff:  Arthur  t.  Griswold,  65  N.  Y.  400; 
Brackett  t.  Griswold,  112  N.  Y.  454,  20  N.  E.  376. 

If  we  assume,  which  we  do  not  decide,  that  the  representa- 
tions were  sufficient  to  render  the  cashier  personally  liable,  still 
the  serious  question  in  this  case  is  whether  the  bank  is  liable  for 
the  statements  made  by  its  cashier.  Obviously,  when  the  repre- 
sentations were  made,  the  cashier  was  not  engaged  in  the  trans- 
action of  the  business  of  the  bank.  It  is  equally  clear,  as  we 
shall  see  later,  that  it  is  no  part  of  the  duty  of  a  bank  cashier 
to  make  representations  as  to  the  responsibility  of  its  customers 
or  others.  In  this  case  Lighthouse  referred  the  plaintiff  to  the 
bank  to  inquire  as  to  his  responsibility.  The  plaintiff  called 
upon  the  cashier,  made  the  inquiry,  and  was  told  by  bim  the 
business  in  which  Lighthouse  was  engaged ;  that  he  had  a  con- 
tract with  the  government  which  was  all  right  and  had  been 
renewed ;  that  the  note  would  be  good^  and  he  would  get  his  pay. 

The  duties  of  a  cashier  are  strictly  executive.  He  is  prop* 
erly  the  executive  agent  of  the  board  of  directors,  as  such  to 
carry  out  what  it  devises  as  to  the  management  of  the  business 
of  the  bank.  There  are  certain  functions  which,  by  long  and 
universal  usage,  have  come  to  be  recognized  as  belonging  to  the 
office  of  cashier.  They  are  declared  to  be  inherent  in  the  ofiBce 
or  position  as  a  matter  of  law,  and,  unless  restricted  or  enlarged, 
they  and  they  only,  can  be  performed  by  him  by  virtue  of  his 
appointment  Under  the  circumstances  of  this  case  it  is  plain 
that  it  could  not  be  properly  held  that  the  defendant's  cashier 
was  acting  within  the  scope  of  his  employment  in  making  the 
representations  complained  of:  Crawford  v.  Boston  Store  etc 
Co.,  67  Mo.  App.  39;  Horrigan  v.  First  Nat.  Bank,  66  Team. 
(9  Baxt.)  137;  First  Nat.  Bank  v.  Marshall  &  Ilsley  Bank,  83 
Fed.  725;  American  Surety  Co.  v.  Pauly,  170  TT.  S.  133,  18 
Sup.  Ct.  Eep.  552;  First  Nat.  Bank  v.  Ocean  Nat  Bank,  60 
N.  Y.  278,  19  Am.  Eep.  181;  Mapes  v.  Second  Nat.  Bank,  80 
Pa.  St.  163. 

*®*  In  the  Crawford  case  it  was  held  that  a  cashier  has  no 
apparent  or  implied  authority  by  virtue  of  the  position  he  holds 


ICarchy  1903.]      Taylor  v.  Comhebcial  Bank.  667 

to  make  any  representation  on  behalf  of  the  bank  as  to  the 
solvency  of  'one  of  its  debtors,  and,  therefore,  that  the  bank  will 
not^  in  the  absence  of  evidence  of  anthorization,  be  bound  or 
estopped  by  snch  representation  made  by  him  in  reply  to  an 
inquiry  on  the  subject 

In  llie  Horrigan  case  it  is  held  that  answering  questions  as  to 
the  solvency  of  parties  is  no  part  of  fhe  business  of  a  cashier 
of  a  bank,  nor  fairly  included  within  the  scope  of  such  business;, 
but  may  be,  and  probably  is,  an  incident  of  such  position,  but 
not  an  incident  to  it,  and  in  such  case  no  liability  attaches  to 
the  bank. 

In  First  Nat.  Bank  v.  Marshall  ft  Ilsley  Bank,  83  Fed.  725, 
it  was  held  that  the  cashier  of  a  bank  does  not  act  as  its  agent 
or  representative  in  answering  an  inquiry  addressed  to  him  by 
another  bank  as  to  the  business  standing  of  a  third  person;  and 
the  bank  is  not  boimd  or  estopped  by  statements  so  made  by 
him,  his  act  being  one  not  relating  to  the  business  of  the  bank, 
.but  simply  one  of  customary  courtesy,  rendered  without  con- 
sideration, and  that  the  failure  of  the  officers  of  the  bank,  in 
answering  a  general  inquiry  from  another  bank  as  to  the  char- 
acter and  standing  of  a  customer,  to  disclose  the  fact  that  the 
customer  was  indebted  to  their  bank  and  that  it  held  liens  on 
certain  of  his  property,  will  not  estop  it  to  assert  such  liens  as 
against  a  mortgage  subsequently  taken  by  the  inquiring  bank. 

In  the  American  Surety  case  it  was  held  that  the  making  of  a 
statement  as  to  the  honesty  and  fidelity  of  an  employ^  of  a  bank 
for  the  benefit  of  the  employ^,  and  to  enable  the  latter  to  obtain 
a  bond  insuring  his  fidelity,  was  no  part  of  the  ordinary  busi- 
ness of  a  bank  president. 

In  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278, 19  Am. 
Sep.  181,  it  was  held  that  in  the  absence  of  proof  that  special 
authority  had  been  delegated  by  its  board  of  directors,  or  I^id 
been  exercised  with  their  sanction  or  knowledge,  or  evidence 
that  it  had  been  the  habit  and  practice  of  the  corporation  to  re- 
ceive property  for  ^^  safekeeping,  it  was  not  responsible  for 
property  so  received  by  its  cashier. 

In  the  Mapes  case,  a  suit  by  the  bank  against  indorsers  of  a 
note  discounted  for  the  accommodation  of  the  drawer,  where  the 
affidavit  of  defense  was  that  at  and  before  the  time  that  de- 
fendants indorsed  the  note  they  had  inquired  of  the  cashier  and 
one  of  the  directors  of  the  bank  whether  it  would  be  safe  for 
them  to  indorse,  and  that  these  officers  informed  them  that  they 
considered  the  drawer  perfectly  good,  and  they  would  be  safe 
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in  indoramgy  that  the  officers  knew  the  representationB  to  be 
falee^  and  that  they  made  them  to  deceive  the  def endantsy  who 
would  not  have  indorsed  but  for  the  representations^  it  was  hdd 
to  be  insufficient,  and  that  such  declarations^  although  willfullj 
f  alse,  made  by  the  officers,  not  in  the  course  of  their  duties  as 
officers  or  agents  of  the  bank,  could  not  affect  the  bank. 

Whether  any  particular  act  does  or  does  not  fall  within  the 
general  power  of  a  cashier  is  said  to  be  a  question  of  law  for 
the  court  and  not  of  fact  for  the  jury,  although  a  question  of 
fact  may  arise  when  it  is  claimed  that  the  acts  or  conduct  of 
the  board  of  directors  have  amounted  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts 
for  the  bank :  Farmers'  etc.  Bank  v.  Troy  City  Bank,  1  Doug. 
(Mich.)  457;  Peninsular  Bank  y.  Hanmer,  14  Mich.  208;  Mer- 
chants' Bank  y.  State  Bank,  10  Wall.  604;  1  Morse  on  Banks 
and  Banking,  4th  ed.,  sec.  153,  note;  Huffcut  on  Agency,  156. 
It  is  true  a  bank  may,  by  the  adoption  of  a  method  of  tranft> 
acting  its  business  which  includes  other  than  the  ordinary 
powers  yested  in  a  cashier,  confer  upon  him  such  additional 
powers  as  are  necessary  for  the  transaction  of  the  business  in 
the  manner  thus  adopted. 

There  was  no  eyidence  in  this  case  which  would  haye  justi- 
fied a  finding  that  the  defendant's  cashier  had  any  authority  to 
perform  any  duties  other  than  those  which  inhered  in  the  office. 
Nor  was  there  any  eyidence  whatsoeyer  that  any  unusual 
method  had  been  adopted  by  the  bank  for  the  transaction  of  its 
business,  which  would  include  any  authority  ^®®  upon  the  part 
of  the  cashier  to  bind  the  bank  by  representations  as  to  the  re- 
sponsibility of  its  customers. 

In  September,  1894,  more  than  a  year  after  the  representa- 
tions are  alleged  to  haye  been  made,  lighthouse^s  businesa 
having  proved  unsuccessful  by  reason  of  the  lack  of  orders 
from  the  goyemment,  he  transferred  his  property  and  busi- 
ness to  Thomas  Swanton  and  John  L.  Acker  under  an  arrange- 
ment by  which  the  business  was  to  be  conducted  by  them 
in  a  manner  specified.  All  deposits  were  to  be  made  in 
the  defendant  bank,  and  the  profits  of  the  business  and  pro- 
ceeds of  the  property  were  to  be  applied  to  pay  the  bank  and 
the  debt  of  tiie  plaintiff,  and,  as  testified  to  by  the  plaintiff's 
son,  they  were  to  share  pro  rata.  When  these  oUigations  were 
discharged  the  business  was  to  be  restored  to  Ligh&ouse 
or  to  any  person  designated  by  him,  after  compensation  to 
Swanton    and   Acker   for   the   services   lendeied    hiy    thenu 
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Swantan  was  teller  of  the  bank  and  Acker  was  indoner  npon 
the  notes  held  by  the  plaintiff  and  the  bank.  The  hnsinesa 
eondneted  by  them  wag  not  sncoeesfuL  No  profits  were  real- 
ise^ chiefly  becanae  orders  from  the  government  ceased,  and 
the  business  mnd  property  when  ultimately  disposed  of  real- 
ized nothing  to  apply  upon  the  indebtedness  of  either  the  bank 
or  of  the  plaintiff,  so  that  the  bank  receired  nothing  which 
rendered  it  liable  for  the  means  by  which  it  was  obtained  or 
estopped  it  from  denying  the  cashier's  authority. 

The  respondent  contends  that  the  defendant  was  liable  for 
the  fraud  of  its  cashier  upon  the  principle  that  where  a  party 
receives  and  retains  the  fruits  or  product  of  a  fraud  it  imposes 
a  liabiliiy  therefor,  although  such  person  may  be  innocent  of 
personal  participation  in  the  wrong.  It  is  an  established  prin* 
dple  of  law  that  where  a  person  acts  for  another  who  accepts 
the  fruits  of  his  efforts,  the  latter  must  be  deemed  to  have 
adopted  the  methods  employed,  as  he  may  not,  even  though  inno- 
cent receive  the  benefits  and  at  the  same  time  disclaim  respon- 
sibility for  the  fraud  by  means  of  which  they  arose:  Oamer 
V.  Mmgam,  93  N.  Y.  642;  Krumm  v.  Beach,  96  N.  Y.  398; 
Fairchild  v.  McMahon,  139  N.  Y.  290,  3G  Am.  St.  Eep.  701, 
34  N.  E.  779.  Obviously,  that  *®®  principle  has  no  application 
to  the  case  at  bar,  as  it  is  practically  undisputed  that  the  bank 
received  nothing  from  the  property  of  Lighthouse.  Nor  did  it 
receive  any  advantage  by  reason  of  the  sale  to  Lighthouse  of 
the  goods  in  question. 

It  is  further  urged  that  the  liability  of  a  principal  for  the 
unauthorized  fraud  of  another  includes  a  case  where,  although 
the  principal  did  not  profit,  he  might  possibly  have  profited  by 
the  wrongful  and  unauthorized  act.  We  have  found  no  au- 
thority sustaining  any  such  doctrine.  A  remark  of  Lord 
Coleridge  in  Swift  t.  Jewsbury,  L.  E.  9  Q.  B.  301,  312,  seems 
to  be  relied  upon.  .In  that  case  the  decision  of  Barwick 
V.  English  Joint  Stock  Bank,  L.  K  2  Ex.  259,  was  under 
ccmsideration,  and  it  was  there  said:  '^I  apprehend  that 
there  can  be  no  doubt  that  a  different  set  of  principles  altogether 
aiiaes  where  an  agent  of  a  joint  stock  company  in  conducting 
the  business  of  a  joint  stock  company  does  something  of  which 
the  joint  stock  company  take  advantage,  and  by  which  they 
profit,  or  by  which  tiiey  may  profit,  and  it  turns  out  that  the 
act  which  is  so  done  by  their  agent  is  a  fraudulent  one. 
Justice  points  out,  and  authority  supports  justice  in  maintain- 
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ing^  that  where  a  oorporatiQii  takes  adTaniage  of  tiie  fraud  of 
their  agent  thej  cannot  afterward  repudiate  the  agency  mi 
say  that  the  act  idiich  has  been  done  by  the  agent  is  not  an 
act  for  which  they  are  liaUe.''  We  find  in  this  case  and  ia 
the  other  cases  relied  upon  by  the  respondent  no  dedsion  or 
enunciated  principle  iddch  supports  his  contention.  But^  on 
the  contrary^  we  find  that  the  cases  cfted  merely  sustain  Iho 
conceded  principle  that  one  who  receiyes  and  retains  tfas 
fruits  of  fraud  becomes  liable  therefor.  The  language  of 
Lord  Coleridge  is  to  be  considered  in  the  light  of  the  case  he 
had  under  consideration,  and  the  words  ''by  which  they 
profit^  or  by  which  they  may  profiV'  are  to  be  interpreted  iu 
view  of  the  questions  inYolved  and  of  their  context.  Obviouslyi 
they  were  employed,  upon  the  assumption  that  advantage  had 
been  taken  of  the  transaction,  induced  by  the  fraud  of  the 
agent  In  that  case,  the  agent  acted  within  the  scope  of  hia 
general  authority  in  writing  the  letter  which  was  the  fraud 
^^  complained  of.  Moreover,  the  words  'T)y  which  they  profit^ 
or  by  which  they  may  profit,"  refer  only  to  a  condition  where 
the  principal  has  actually  taken  advantage  of  the  unau&or- 
ized  act  of  the  agent.  If  the  principle  contended  for  by  the 
plaintiflE  were  broadly  sustained,  why  would  it  not  apply  to 
him  as  well  as  to  the  defendant,  the  arrangement  having  been 
that  the  benefits  of  a  continuance  of  the  Lighthouse  businesB 
were  to  be  shared  pro  rata  by  the  plaintiff  and  defendant 
This  suggestion  illustrates  the  fallacy  of  the  daim  tiiat  a 
party  who  might  profit  by  a  fraudulent  transaction  would  be 
liable  therefor,  although  he  neither  adopted  it  nor  took  any 
advantage  under  it  Moreover,  the  decision  in  the  Swift  case 
rested  entirely  upon  another  ground  which  includes  no  pris^ 
ciple  applicable  to  the  case  at  bar. 

It  was  said  by  the  learned  judge  delivering  the  opinion  of 
the  court  below  that  the  evidence  was  sufficient  to  support  a 
finding  by  the  jury  that  when  the  cashier  made  such  repre- 
sentations he  was  acting  for  or  on  behalf  of  the  bank  and 
made  them  for  the  purpose  of  enabling  Lighthouse  to  obtain 
the  plaintiff's  property,  to  the  end  that  Lighthouse  might 
thereby  continue  in  business  and  realize  therefrom  sufficient 
to  enable  him  to  discharge  his  obligations  to  the  bank,  or  aome 
part  thereof.  We  regard  this  daim  at  most  as  merely  con- 
jectural and,  under  the  evidence,  as  too  nebulous  to  form  the 
basis  of  a  judicial  determination.  If  there  is  any  competent 
evidence  in  the  record  sufficient   to  have  justified   a  jury  in 
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finding  that  the  cashier  was  acting  for  or  on  behalf  of  the 
defendant  in  making  such  representations,  or  that  they  were 
made  for  the  purpose  stated^  we  have  been  nnable  to  cUscover 
it  While  there  was  proof  of  declarations  and  admissions  of 
ihe  defendant's  cashier  and  teller  as  to  past  transactions  and 
as  to  matters  not  relating  to  any  business  of  the  bank  and 
which,  consequently,  did  not  bind  it^  there  was  no  competent 
proof  of  any  facts  which  would  have  supported  a  finding  of 
the  jury  to  that  effect  The  admissions  of  an  agent  are  not 
competent  evidence  against  his  principal  unl^  they  are  ex- 
pressly authorized  or  relate  to  and  are  made  in  connection 
^^  with  some  act  done  in  the  course  of  his  agency  so  as  to  form 
a  part  of  the  res  gestae :  Anderson  y.  Borne  etc.  B.  B.  Co.,  54 
N.  Y.  334;  Manhattan  life  Ins.  Co.  v.  Torty-Second  St  etc. 
B.  R.  Co.,  139  N.  Y.  146,  34  N.  E.  776. 

Nor  can  the  admissions  or  declarations  of  an  agent  be  evi- 
dence  against  his  principal,  either  to  establish  tUe  fact  of  his 
agency  or  the  nature  or  extent  of  his  authority.  Neither  can 
be  create  authority  in  himself  to  do  a  particular  act  by  its 
performance  or  by  asserting  his  authority  to  do  it:  String- 
ham  V.  St.  Nicholas  Ins.  Co.,  4  Abb.  Ct.  App.  Dec.  316 ;  Hatch 
▼.  Squires,  11  Mich.  185 ;  Howe  Machine  Co.  v.  Clark,  15  Kan. 
492;  Brigham  Vi Peters,  1  Gray  (Mass.),  139;  Mitchum  v.  Dun- 
lap,  98  Mo.  418, 11  S.  W.  989 ;  Butler  v.  Chicago  etc.  B.  B.  Co., 
87  Iowa,  206,  64  N.  W.  208;  Mechem  on  Agency,  sec.  100. 

Even  without  eliminating  from  our  consideration  the  incom- 
petent testimony  of  the  acts  and  declarations  of  the  employes 
of  the  bank  when  not  engaged  in  the  transaction  of  the  busi- 
ness *of  the  latter,  there  is  practically  no  evidence  which 
would  justify  a  jury  in  finding  that  the  cashier  was  acting  for 
or  on  behalf  of  the  defendant  in  making  the  representations 
which  are  the  subject  of  this  action.  It  is  true  that  when  the 
cashier  made  such  representations  Lighthouse  was  indebted 
to  the  bank  for  more  than  fifteen  thousand  dollars,  yet,  as  we 
bsYe  already  seen,  no  duty  was  imposed  upon  the  cashier,  as 
such,  to  communicate  to  a  person  inquiring  as  to  the  respon- 
sibility of  a  customer,  the  actual  situation  of  his  account  at 
the  bank.  Nor  is  it  within  the  line  of  the  duty  of  a  cashier 
to  disclose  tiie  condition  of  the  account  of  the  customers  of 
a  bank  whenerer  inquiry  is  made  as  to  their  responsibility. 

A  careful  study  of  the  evidence  discloses  that  there  were  no 
facts,,  circumstances  or  proof  that  would  justify  the  conclusion 
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that  fhe  defendant's  cashier  was  m  any  way  engaged  in  the  busi- 
ness of  tbe  bank  in  making  any  of  the  representations  proved, 
or  that  his  purpose  in  making  them  was  that  attributed  to  him 
by  file  court  below.  It  is  possible  that,  under  fhe  evidenoe^ 
the  court  may  have  suspected  that  such  was  the  purpose,  but 
a  mere  conjecture,  suspicion  or  surmise  is  not  sufficient  to 
^^  authorize  a  finding  to  that  effect:  Laidiaw  y.  Sage,  158  N. 
T.  73,  94,  52  N.  E.  679. 

It  follows  that  the  trial  court  properly  nonsuited  the  plain- 
tiff, and  hence  the  judgment  of  the  appellate  division  must 
be  reversed  and  that  of  the  trial  court  affirmed,  with  costs. 

Judge  Bartlett  Dissented.  He  said  there  was  no  difference  in  the 
opinions  of  the  members  of  the  eoart  concerning  the  proposition  thtt 
**if  A,  being  a  depositor  in  a  bank,  and  desiring  B  to  give  him 
credit,  sends  him  to  the  bank  for  information  as  to  hia  finaneisl 
responsibilitj,  and  the  cashier  represents  A  to  be  worthy  of  credit, 
the  cashier  mnst  be  deemed  to  have  acted  in  his  individual  capacity, 
and  his  action  would  in  no  waj  bind  the  bank;  that  is  to  saj,  the 
relation  of  A  to  the  bank,  being  solely  that  of  depositor,  would 
not  justify  the  cashier  in  speaking  officially. '^  But  the  judge 
claimed  that  the  facts  of  the  case  disclosed  a  verj  different  relation 
between  the  bank  and  the  depositor;  that  Lighthouse  had  been 
engaged  for  many  years  in  the  business  of  manufacturing  mail* 
bags  under  a  contract  with  the  government,  and  that,  having 
solicited  credit  from  the  plaintiff,  he  caused  him  to  apply  to  the 
bank's  cashier  for  information;  that  at  this  time  Lighthouse  was 
indebted  to  the  bank  for  a  large  sum,  and  had  no  financial  respon- 
sibility, except  such  profits  as  he  might  realize  by  performing  his 
contract  with  the  government;  that  he  was,  during  all  the  trans- 
actions involved,  a  depositor  with  the  bank,  and  that  honesty  and 
fair  dealing  required  the  bank,  when  called  upon  by  the  plaintif, 
to  either  refuse  to  make  any  statement  in  regard  to  the  financial 
responsibility  of  Lighthouse,  or  to  diadose  the  fact  that  it  had 
been  for  a  long  time  discounting  his  paper,  and  at  that  time  held  a 
large  amount  of  it;  that  it  was  greatly  to  the  interest  of  the  bank 
that  the  credit  of  Ijighthouse  should  be  maintained,  but  that  if  the 
plaintiff  had  been  advised  of  the  true  relation  between  the  bank 
and  Lighthouse,  and  of  the  condition  of  Lighthouse's  business,  ae 
credit  would  have  been  extended,  to  him.    The  jndge  then  added: 

"In  writing  this  dissenting  memorandum,  we  have  spoken  poe* 
itively  as  to  the  effect  of  what  we  deem  to  be  the  controlling  facts 
in  this  case,  but  the  point  really  presented  for  our  consideration  i^ 
Was  there  sufficient  evidence  to.  submit  to  the  jury  the  question 
whether  these  facts  showed  that  the  cashier  was  acting  for  the  bank 
when  he  made  the  representations  upon  which  the  plaintiff  reliedt 
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Tbe  learned  appellate  diyision  was  of  the  opinion  that  there  were 
SDch  facts  and  granted  a  new  triaL 

'^A  Tety  imatraetiye  ease,  haying  a  direet  bearing  upmi  the 
situation  here  presented,  is  Barwick  t.  English  Joint  Stock  Bank, 
L.  B.  2  Ex.  259.  In  that  case  the  cashier  of  the  bank  deUyered  a 
written  guaranty  to  the  plaintiff  to  the  effect  that  J.  D.'s  check  on 
the  bank  in  plaintiff's  favor,  in  payment  of  goods  supplied,  should 
be  paid  on  receipt  of  the  goremment  money,  in  priority  to  any 
other  payment,  except  to  the  bank,  and  made  false  statements  as 
to  the  credit  of  J.  D.  It  appears  that  J.  D.  was  indebted  to  the 
bank  at  the  time  in  the  amount  of  twelve  thousand  pounds;  that  this 
fact  was  not  disclosed  to  the  plaintiff,  who,  relying  upon  the  repre- 
sentations, extended  credit  to  J.  D.,  and  accepted  his  check  on  the 
bank,  which  the  latter  refused  to  honor,  but  applied  the  government 
money  upon  the  indebtedness  due  it  from  J.  D.  The  plaintiff  sued 
the  bank  for  fraudulent  representations  and  it  was  held  liable. 

"In  Swift  T.  Jewsbury,  L.  B.  9  Q.  B.  301,  Chief  Justice  Coleridge 
(at  page  312)  comments  favorably  upon  the  Barwick  case. 

''The  ease  of  American  Nat.  Bank  of  Denver  v.  Hammond,  25 
Colo.  367,  56  Pae.  1090,  is  also  very  much  in  point. 

"We  are  of  opinion  that  the  judgment  of  the  appeUate  division 
should  be  affirmed.'' 

Judges  O'Brien  and  Yann  concurred  in  the  dissenting  opinion. 


The  Cashier  of  a  Bank  is  only  its  agent,  and  his  conduct  is  gov- 
erned by  the  ordinary  rules  of  agency.  Hence  the  bank  is  bound 
BO  long  as  he  keeps  within  the  scope  of  his  authority,  but  is 
not  answerable  if  he  acts  beyond  his  authority  or  in  his  individual 
capacity:  See  Campbell  v.  Manufacturers'  Not.  Bank,  67  N.  J.  L.  301, 
51  AtL  497,  91  Am.  St.  Bep.  438,  and  cases  cited  in  the  cross-ref- 
erence note  thereto:  Havens  v.  Bank  of  Taiboro,  132  N.  C.  214,  post, 
P^  627,  43  &  E.  639. 

The  DedaraUons  of  an  Agent  are  evidence  against  his  principal  if 
made  while  executing  an  authority  conferred  upon  him,  and  relat- 
ing to  his  business,  and  within  the  scope  of  his  authority:  Carney 
V.  Hennessey,  74  Conn.  107,  92  Am.  St.  Bep.  199,  49  AtL  910.  But 
the  powers  of  an  agent  cannot  be  enlarged  by  his  unauthorized 
representations:  Spelman  v.  Gold  Coin  Min.  etc.  Co.,  26  Mont.  76, 
91  Am.  St.  Bep.  402,  66  Pac.  697.  And  the  declarations  of  one  as- 
nming  to  aet  as  an  agent  are  not  admissible  to  prove  his  agency: 
Paolton  ▼.  Keith,  23  B.  L  164,  91  Am.  St.  Bep.  624,  49  AtL  635; 
liowall  Y.  Groman,  180  Pa.  St.  532,  87  AtL  98,  57  Anu  St.  Bep.  662, 
ted  cases  cited  in  the  cross-reference  note  thereto. 
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ZBLTNEB  T.  ZELTNEB  BEEWING  COMPANY. 

[174  N.  Y.  247,  66  N.  EL  810.] 

OOBPOBATIOK^Badgnatioii  of  Offlcen  of ,  for  the  PnxpM* 
of  0%juhkg  the  Appointment  of  a  Beeelyer.^Thoagli  the  eode  pro- 
Tidee  that  a  receiver  of  the  property  of  a  corporation  may  be  ap- 
pointed in  an  action  ''t>roQght  by  the  attorney  general,  or  by  a 
■tockholder,  to  preeenre  the  aaeete  of  a  corporation,  having  no 
officer  empowered  to  hold  the  same,''  resignations  made  for  the 
purpose  of  enalbling  saeh  an  action  to  be  brought,  and  a  receiTer  to 
be  appointed,  are  ineffective,    (p.  677.) 

Henry  A.  Forster  and  Frederick  P.  Forster,  for  the  appdlant 

Lonifl  Marshall,  Moses  Weinman  and  Ahraham  Benedict^  for 
the  respondents. 

»*»  WERNEB,  J.    This  is  a  contest  for  priority  hetween  a 
judgment  creditor  and  the  receiyer  of  the  defendant  corporation. 
The  qnestion  at  issne  is  whether  the  appellate  diyision  prop- 
erly modified  the  order  appointing  the  receiver  herein,  so  as  to 
permU  the   defendant  YorkviUe  Bank   to  prosecute   to  judg- 
ment and  collection   its  daim    against  the   corporatioiL    At 
special  term  the  court  denied  the  bank's  motion  to  yacate  or 
modify  the  order  appointing  the  receiver,  and  at  the  appellate 
division  this  decision  was    reversed    and  the    original    order 
modified  as  stated.    The  proceeding  comes  to  this  court  upon 
three  questions  certified  by  the  appellate  division,  but  as  onr 
answer  to  the  first  one  will  dispose  of  the  only  issue  before 
us,  we   shall   not  deal  with   the   others.    The  first   certified 
question  alluded  to  is  as  follows:  ''Were  the  resignations  of 
the  officers  and    directors    (excepting   the   secretary)  of  the 
Henry  Zeltner  Brewing  Company,  for  the  purpose  of  enabling 
this   action  to  be   brought,  and  a    receiver  of  the    property 
of  the  corporation  to  be  appointed,  legal  or  effective?*'    No 
intelligent  answer  to  this  question  can  be  made  without  refer- 
ence to  the  history  behind  the  resignations  therein  mentioned. 

The  defendant  corporation  was  organized  in  1892.  Its  busi- 
ness waa  the  manufacture  and  sale  of  beer  and  other  malt 
beverages.  Its  capital  stock  was  three  hundred  thousand  dol- 
lars divided  into  three  thousand  *^  shares  of  one  hundred  dol- 
lars each.  The  plaintiff  was  the  holder,  in  his  own  rights  of 
five  hundred  shares,  and  the  holder  of  two  thousand  four  hun' 
dred  and  eighty-three  shares  as  executor  under  hs  father's  will 
Other  members  of  the  Zeltner  family  held  fifteen  shares^  and 
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the  remaining  two  shares  stood  in  the  names  of  employes.  Prior 
to  1900  the  business  of  the  corporation  had  been  profitable,  but 
in  that  year  it  began  to  decline  and  thus  continued  until  Febru- 
ary, 1902^  when  the  corporation  owed  three  hundred,  and  twenty- 
two  thousand  five  hundred  dollars,  upon  mortgages  and  taxes 
and  one  hundred  and  ninety-seven  thousand  dollars  to  unse- 
cured creditors.  Some  of  these  debts  had  matured  and  were 
being  pressed  in  amounts  far  in  excess  of  the  ready  assets  of  the 
corporation.  Actions  had  been  commenced  and  others  were 
threatened.  These  were  the  conditions,  on  February  1,  1902, 
when  all  of  the  officers  of  the  corporation,  except  the  secretary, 
and  all  of  the  directors  resigned  their  offices.  Straightway  this 
action  was  instituted  upon  a  complaint  in  which  the  allega- 
tions of  insolvency  of  the  corporation  are  alternated  by  state- 
ments showing  that  if  its  affairs  should  be  carefully  adminis- 
tered under  the  direction  of  the  court,  enough  might  be  realized 
to  pay  its  creditors  and  stockholders  in  f uU,  and  which  frankly 
declares  that  the  officers  and  directors  of  the  corporation  deemed 
it  their  duty  to  resign  so  that  the  beneficent  aid  of  the  court 
could  be  invoked.  Thereupon  a  receiver  of  the  corporation  was 
appointed  under  the  provisions  of  section  1810  of  the  Code  of 
Civil  Procedure,  which,  so  far  as  material  here,  reads  as  fol- 
lows: "A  receiver  of  the  property  of  a  corporation  can  be  ap- 
pointed only  by  the  court,  and  in  one  of  the  following  cases. 
....  Subd.  3 .  An  action  brought  by  the  attorney  general,  or  by 
a  stockholder  to  preserve  the  assets  of  a  corporation^  having  no 
officer  empowered  to  hold  the  same." 

The  order  appointing  the  receiver  clearly  shows  that  his 
duties  and  powers  were  not  limited  to  the  mere  preservation 
of  the  corporate  assets,  but  he  was  invested  with  all  the  ample 
powers  usually  conferred  upon  receivers  in  proceedings  to  difr- 
solve  corporations  and  vnnd  up  their  business,  and  this  with 
Buch  good  effect  that  at  last  accounts  he  was  doing  a  very 
profitable  business. 

^"^^  Subdivision  3  of  section  1810,  above  quoted,  seems  to  have 
no  history  anterior  to  1870,  when  it  was  imported  into  the 
code  by  chapter  161  of  the  laws  of  that  year.  In  view  of 
this  lack  of  antecedents  it  is  impossible  to  say  much  more 
of  this  subdivision  than  that  it  means  just  what  it  says. 
It  was  evidently  intended  to  provide  for  the  exigencies  which 
must  arise  when  a  corporation  is  without  officers  to  conduct 
its  business  or  preserve  its  assets.  Such  a  condition  might 
grow  out  of  one  or  more  of  any  number  of  supposable  causes 
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which  it  will  not  he  profitable  to  specify  here.  It  is  enough  to 
Bay  that,  while  the  language  of  the  subdivision  is  broad  enon^ 
to  cover  every  case  in  which  a  corporation  is  without  ofiScen^ 
we  do  not  think  it  was  ever  designed  to  permit  the  latter  to 
abandon  their  posts  of  duty  and  abdicate  their  o£Bcial  functioDB 
•  for  the  express  purpose  of  shiftirig  their  burdens  to  the  shoulders 
of  the  courts.  Officers  of  corporations  are  charged  with  certain 
duties,  and  among  them  is  the  primary  duty  of  preserving 
their  assets.  To  say  that  the  legislature  intended  that  such  an 
obvious  duty  can  be  disregarded  for  the  express  purpose  of 
inviting  judicial  interference  in  the  conduct  of  corporate 
affairs,  would  be  to  impute  to  the  law-making  power  a  lack  of 
both  intelligence  and  morality,  for  such  action  would^  in  many 
instances,  amount  to  a  fraud  upon  the  courts,  upon  stock- 
holders, creditors  and  the  gaieral  public.  If  the  authority 
for  the  resignations  under  discussion  is  not  created  by  the  sub- 
division of  the  statute  above  quoted,  it  will  be  manifestly 
impossible  to  justify  the  action  of  the  officers  of  the  defend- 
ant corporation  upon  any  other  ground  than  that  of  their  in- 
herent right  to  resign. 

The  provisions  of  the  code  relating  to  appointments  of  re- 
ceivers in  proceedings  to  dissolve  insovent  corporations  ex- 
pressly confer  upon  the  directors  or  officers  of  corporations^ 
as  such,  the  right  to  apply  for  tlie  very  relief  which  was,  in 
effect,  granted  to  the  plaintiff  herein.  When  the  stock,  effects 
and  property  of  a  corporation  are  not  sufficient  to  pay  aU  its 
just  demands  or  to  afford  a  reasonable  ^'^  securii^  to  those 
who  may  deal  with  it,  or  if  for  any  other  reason  the  int»- 
ests  of  the  stockholders  require  it  the  officers  of  the  corporation 
may  ask  for  its  dissolution  and  for  the  appointment  of  a  re- 
ceiver: Code  Civ.  Fn)c.,  c.  17,  tii  11  sees.  2419-2423.  In  such 
a  case,  as  will  be  observed,  the  officers  are  not  required  to  re- 
sign, but  the  action  is  to  be  instituted  by  them  in  their  official 
capacity.  There  are  other  forms  of  actions,  by  and  against 
corporations  and  their  officers,  in  which  receivers  may  be  ap- 
pointed, but  they  are  not  germane,  and  to  dte  them  would 
serve  to  confuse  rather  than  enlighten  us  in  the  consideration 
of  the  case  at  bar. 

When  we  come  to  consider  the  general  right  of  officers  and 
directors  of  corporations  to  resign,  we  are  at  onoe  reminded  of 
the  limitations  of  the  question  certified  to  usl  We  may  adnut» 
for  the  purposes  of  this  discussion,  that  as  a  general  rule  sudi 
iffioers  may  resign  at  will,  and  that  the  validity  of  such  reaig- 
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nations  does  not  depend  upon  their  formal  acceptance:  Manr 
hattan  Co.  v.  Kaldenberg,  166  N.  Y.  1,  68  N.  E.  790;  Noble  t. 
Elder,  20  App.  Diy.  649,  47  N.  Y.  Supp.  302.    Bnt  here  the 
question  is  whether  the  resignations  of  all  the  officers  and  di- 
rectors of  the  defendant  corporation,  '^for  the  purpose  of  enab- 
ling this  action  to  be  brought  and  a  receiver  of  the  property 
of  the  corporation  to  be  appointed,''  are  legal  and  effective.    As 
ire  have  already  said,  we  do  not  think  the  provisions  of  subdivi- 
sion 3  of  section  1810  of  the  code  were  intended  to  cover  such  a 
case,  nor  do  we  believe,  independently  of  the  statute,  that  any 
rule  of  law  or  morals  can  justify  the  simultaneous  resignation 
of  aU  of  the  officers  of  a  corporation  for  the  purpose  of  enabling 
one  of  their  number  to  go  into  court  and  say  that  the  corpora- 
tion is  without  officers  to  preserve  its  assets.    In  a  dose  cor- 
poration like  the  one  at  bar  such  a  proceeding  may  do  no  real 
hann,  Imt  it  can  easily  be  understood  how  much  evil  might 
result  if  it  were  to  be  engrafted  upon  the  law  of  corporations. 
Indeed,  the   situation  here   furnishes   a  mild   illustration   of 
what  might  be  possible  if  such  omnibus  resignations,  made  for 
such  purposes,  should  receive  the  sanction  of  the  courts.    A  cor- 
poration might  be  mismanaged  almost,  but  not  quite,  to  the 
*^  verge  of  insolvency,  and  then,  when  creditors  become  anxious 
and  importunate,  its  unfaithful  or  inefficient  officers  could  re- 
sign in  a  body  and  thus  make  their  own  wrong  or  incapacity 
a  legal  obstacle  to  the   prompt   and  regular   enforcement   of 
just  claims  against  the  corporation.    The   law  has  gone  far 
enough  in  the  protection   of   corporations   by  providing  tliat 
when    they    are    insolvent,    creditors    may    be    compelled    to 
accept     ratable    payment    upon  their  claims;    it  should   not 
go  further  and   declare  that,  whether   insolvent  or   not,  cor- 
porations may  escape   or   delay  the   payment  of  their  just 
obligations. 

Morawetz,  in  his  work  on  Corporations  (volume  1,  section 
6G3),  supports  the  view  above  expressed  with  the  statement: 
*lt  seems  clear,  also,  that  directors  cannot  terminate  their 
agency  or  accept  the  resignation  of  others  if  the  immediate  con- 
sequence would  be  to  leave  the  interests  of  the  company  with- 
out proper  care  and  protection.^*  Two  decisions  in  this  state 
must  be  noticed,  altliough  neither  is  directly  in  point.  In 
Smith  V.  Danzig,  64  How.  Pr.  320,  Mr.  Justice  Pratt  at  spe- 
^ial'term  held  that  the  directors  of  a  corporation  may  lawfully 
ifesign  when  it  is  evident  that  it  is  going  from  bad  to  worse, 
tnd  when  such  action  is  necessary  to  secure  a  fair  and  equal 
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fiitzibitticM  of  the  €ig|MHaigi  jimyeilj  among  aediton.  It  is 
to  be  wxei  thst  althoa^  ttxai  dedsioii  was  made  in  1883,  it 
cosiiaiiift  DO  lefqence  or  altiisoii  to  sobdiTision  3  of  eectioii 
1810,  which  vas  first  enacted  in  cb^iter  151,  Laws  of  1870, 
and  that  vtei  it  vas  made,  and  until  1889,  there  was  no  pro- 
▼ision  for  the  appcnntment  of  a  temporarj  reoelTer  in  an  ac- 
ti<xi  for  the  Tohmtaiy  disBoihition  of  a  corporation:  Laws  1889, 
e.  314.  That  case  is^  therefore,  not  an  authority  applicable  to 
the  present  state  of  the  law.  In  Camaghan  y.  Exporters  etc. 
Oil  Co,  32  y.  T.  St  Bep.  1121,  11  N.  Y.  Supp.  172,  Mr. 
Homblower,  as  referee,  quotes  with  approyal  the  forgoing 
itatement  of  Mr.  Moraweix,  but  decided  that  the  resignations 
then  before  the  court  were  illegal  upon  other  grounds. 

Our  conclusion  is  that  the  certified  question  above  set  forth 
must  be  answered  in  the  negative,  and,  as  Ihat  is  dedsive  of 
***  the  caa^  the  others  need  not  be  answered.  As  the  order 
below  is  here  only  on  the  reoeiver's  appeal,  it  must  be  affirmed, 
with  oosta. 

Parker,  C.  J.,  O^rien,  Bartlett^  Eaij^  Yann  and  Callen, 
J  J.,  concur. 

Order  afibrmed. 


TBB  BBSIOHATIOV  0F  ORIOEBB  ZV  A  OOBFOBAB<». 

Z.    The  Bicht  to  Bsslgn. 

a.  laCtaMraL 

b.  As  Affected  bjr  Uia  KotlTa  or  Tinpose  of  Rwilfnatioa 

c.  K'ecentty  of  Aooeptiiis  "^^^frfgnfttJOBu 

d.  Of  Appointins  a  Suooesoor. 

ZL    TIm  BeiianalloB. 

a.  Mode  and  Mttum  of  ^•**»f 

b.  Wbat  Amoonts  to  a  Ttiwlgnattoa, 
a    Effect  of  Besignatioii. 

nL    Ckmtraet  to  Saalgn  Offloe. 

a.    YsUdity  and  Effect  of. 


I.    The  Biglit  to 

a.  In  OenersL— Generally  speakingy  as  is  eoneeded  In  tbe  pria> 
eipal  ease,  an  officer  in  a  corporation  may  resign  at  wilL  If  tbe 
statutes,  charter,  and  by-laws  impose  no  limitation,  he  may,  under 
ordinary  circumstances,  sever  his  connection  with  the  corporation 
at  any  time:  Savannah  Cotton  Mills  v.  Cunningham,  100  Oa.  468, 
26  S.  £.  435;  Squires  v.  Brown,  22  How.  Pr.  35;  Blake  ▼.  Wheeler, 
18  Hun,  496.  And,  in  doing  so,  he  need  give  no  notice  to  the  public 
aor  to  persons  dealing  with  the  corporation:  Bruce  ▼.  Piatt,  80  N. 
V.  370.      It  may  be  argued  that  he  owes  the  duty  to  stoehboMwi 
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and  the  pnblie  to  eontinne  in  the  discharge  of  his  duties  during  the 
term  for  which  he  is  elected.  This  may  be  true.  But  the  interests 
of  shareholders  and  others  having  to  do  with  the  corporation  are 
not  likely  to  be  best  subserved  by  continuing  an  unwilling  officer  in 
office. 

b.  As  Affected  by  the  Motive  or  Pnrpose  of  Besignatlon.^ While 
the  general  right  of  a  corporate  officer  to  resign  at  pleasure  is  un- 
doubted, still  his  resignation  may  be  so  colored  by  the  motive  that 
actuates  him  as  to  render  the  resignation  ineffectual.  The  motive 
or  purpose  moving  him  to  make  the  resignation  is  an  important  test 
of  its  legality:  Camaghan  v.  Exporters'  etc.  Oil  Co.,  32  N.  Y.  St. 
Bep.  1121.  Thus,  where  the  shareholders  transfer  their  stock,  and 
the  officers  resign  their  offices,  for  the  purpose,  and  with  the  intention 
of  preventing  the  bringing  of  any  suit,  or  the  service  of  any  process, 
against  the  corporation,  such  resignations  are  ineffectual  to  prevent 
service:  Evarts  v,  Killingworth,  20  Conn.  447.  And  in  the  prin- 
cipal case,  ante,  p.  574,  it  is  decided  that  a  resignation  of  all 
the  officers  of  a  corporation  for  the  purpose  of  enabling  a  receiver 
to  be  appointed  is  ineffective.  However,  when  the  motive  and  pur- 
pose are  proper,  the  directors  may  all  lawfully  resign:  Smith  ▼. 
Danzig,  64  How.  Pr.  320.  In  that  case,  it  appeared  that  the  cor- 
poration was  going  from  bad  to  worse,  and  that  such  action  was 
necessary  to  secure  a  fair  and  equal  distribution  of  the  corporate 
property  among  creditors.  ^-\ 

c  Necessity  of  Accepting  Besignation.— Since  an  officer  may  re- 
sign, as  a  rule,  at  pleasure,  no  action  on  the  part  of  the  corporation 
is  essential  to  make  his  resignation  effectual.  Acceptance  thereof 
by  the  directors  or  governing  body  is  not  required.  When  he  tenders 
)us  resignation  to  the  proper  corporate  authorities,  to  take  effect 
immediately,  the  resignation  is  complete,  though  it  is  not  acted  on 
by  the  corporation,  or  entered  in  its  books:  Chandler  v.  Hoag,  2 
Hun,  613,  affirmed  in  63  N.  Y.  624;  Noble  v.  Euler,  20  App.  Div. 
M,  27  N.  Y.  Supp.  802;  Manhattan  Co.  v.  Ealdenberg,  165  N.  Y. 
li  60  N.  E.  790;  International  Bank  v.  Faber,  86  Fed.  443.         ^  J 

Service  of  process  on  a  director  who  has  sent  in  his  resignation 
does  not  bind  the  corporation,  notwithstanding  the  resignation  has 
aot  been  formally  accepted,  and  his  withdrawal  reduces  the  number 
below  the  minimum  allowed  by  law:  Wilson  v.  Brentwood  Hotel  Co., 
B7  N.  Y.  Supp.  655,  16  Misc.  Bep.  48. 

d.  Of  Appointing  a  Successor.— Nor  is  the  validity  of  a  resigna- 
tion dependent  upon  the  appointment  of  a  successor  in  office:  Man- 
hattan Co.  V.  Kaldenberg,  165  N.  Y.  1,  58  N.  E.  790.  And  the  fact 
that  a  statute  requires  directors,  unless  removed,  to  continue  in 
office  until  their  successors  are  appointed,  does  not  prevent  a  director 
from  resigning  at  any  time:  Briggs  v.  Spaulding,  141  U.  S.  132-154, 
11  Sup.  Ct.  Bep.  924;  Fearing  v.  Glenn,  73  Fed.  116,  19  C.  C.  A.  388. 

But  when  the  by-laws  of  a  corporation  provide  that  tlie  directors 
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■hmn  ferre  vmtil  thdr  wiffwow  mn  appoinied,  Berdee  upon  a  di- 
reetor  who  has  tendend  his  rawgnatfon,  bnt  whose  raeeeoBor  has  liot 
boon  appointod,  has  boca  hold  Kimjin^  upon  the  corporation:  Timolat 
r.  &  J.  Held  Co.,  17  Hise.  Bap.  55^  40  N.  Y.  Snpp.  69^  aiting  Badcsr 
r.  United  BUtei^  93  U.  &  699. 


n.    The 

a.  Mode  sad  Mumer  of  Mslrfaf.— Unless  preseribed  In  the  ebar- 
ier  or  bj-laws  of  the  corporation,  no  special  form  of  resignation  ia 
necessary.  Pntting  a  resignation  in  writing  is  the  more  orderly  and 
proper  course  of  procedure,  but  if  the  fact  exists  and  is  adeqnatelj 
proved,  an  oral  resignation  is  eqnallj  valid:  Briggs  ▼.  Spanlding, 
141  U.  &  13^154,  11  Sup.  CL  Bep.  924;  Movins  r.  Lee,  80  Fed. 
298;  Fearing  r.  Glenn,  73  Fed.  116,  19  a  C  A.  888. 

b.  What  Amounts  to  a  Besignatlan.— The  question  whether  or  not 
a  resignation  is  effected  is  one  of  fact,  and  the  finding  thereon  by 
the  trial  court,  unless  the  evidence  on  the  issue  is  so  one-sided  as 
to  show  an  abuse  of  discretion,  will  not  be  disturbed  on  appeal: 
Hott  Iron  Works  v.  West  Coast  Plumbing  Supply  €o^  113  CaL  841« 
45  Pae.  638;  First  Nat.  Bank  v.  Lamon,  130  N.  Y.  366,  29  N.  E.  321. 
Of  course,  there  must  be  proof  of  an  intent  to  resign  or  vacate: 
Berry  v.  Cross,  3  Sand.  Ch.  (N.  Y.)    1.    And  language  showin^r  no 
more  than  intention  to  resign  in  the  future  is  not  sufficient  to  show 
a  resignation:  Union  Nat.  Bank  v.  Scott,  66  N.  Y.  Snpp.  145,  53  App. 
Div.  65^    The  acceptance  of  an  office  incompatible  with  the  one  al- 
ready neld  may  amount  to  a  remgnation  of  the  latter.    But  taking 
a  situation  under  a  void  charter  or  act  of  incorporation  ia  not  a 
resignation  of  a  situation  in  another  existing  corporation:  Begents 
of  University  v.  Williams,  9  Gill    &  J.  (Md.)    366,  81  Am.  Dec  72, 
When  by  the  terms  of  the  charter  of  a  corporation  the  directors  are 
to  be  elected  annually  for  one  year,  but  there  is  no  provision  as  to 
their  holding  over  until  their  successors  are  elected,  still  they  may, 
by  the  general  rules  of  law,  so  hold  over,  yet  there  is  no  such  rule 
that  compels  them  to.    And  if  a  director  sells  out  his  stock,  and 
ceases  to  take  any  part  in  the  management  of  the  affairs  of  the 
corporation,  he  is  not  bound  to  see  that  a  successor  is  elected,  nor 
to  tender  any  formal  resignation,  in  order  to  escape  liability  for 

.acts  of  mismanagement  at  the  time  of  the  dissolution  of  the  cor- 
poration some  five  years  after  he  has  thus  severed  his  connection 
therewith:  Sturges  v.  Vanderbilt,  73  N.  Y.  884. 
P"  c.    Effect  of  Eeslgnatlon.— The  Uability  of  an  officer  in  a  corpora- 
tion, as  such,  terminates  upon  his  resignation:  Bruee  v.  Piatt,  80 
N.  Y.  379;  Chemical  Nat.  Bank  v.  CalweD,  132  N.  Y.  250,  30  N.  B. 
644.     And  his  right  to  his  salary  thereafter  accruing,  if  he  resigns 
nnconditionally  or  upon  a  condition  not  binding  upon  the  corpora- 
lion,  aJso  ceases:  Savannah  Cotton  Mills  v.  Cunningham,  100  Gs. 
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468,  28  6.  E.  435;  Merrill  y.  Wakefield  Battan  Co.,  37  N.  Y.  Supp. 
64,  1  App.  Div.  108^ 

Service  of  process  upon  an  officer  who  has  resigned  his  position 
and  severed  his  connection  with  the  corporation  does  not  bind  it: 
Buchanan  v.  Prospect  Park  Hotel  Co.,  35  N.  T.  8app.  712,  14  Misc. 
Bep.  435.  But  if,  in  quo  warranto  proceeding  charging  the  de- 
fendants with  having  usurped  an  office,  they  resign  after  having 
Iwen  served  with  process,  their  successors,  as  to  the  unexpired  term, 
are  bound  by  the  judgment:  State  v.  McBaniel,  22  Ohio  St.  354. 
Where,  after  the  service  of  an  injunction  on  the  corporation,  a 
director  makes  a  bona  fide  resignation,,  and  as  an  individual  sues 
the  corporation  upon  a  debt  due  him,  he  does  not  thereby  subject 
himself  to  contempt;  Mexican  Ore  Co.  v.  Mexican  Ghiadalupe  Min. 
Co.,  47  Fed.  351. 

The  resignation  of  the  officers  of  a  corporation  does  not  operate 
to  destroy  its  existence.  Officers  and  agents  are  necessary  to  the 
management  of  the  affairs  of  a  corporation,  but  it  has  an  existence 
per  se,  so  as  to  maintain  succession  and  hold  and  preserve  its  fran- 
chises, though  its  functions  may,  for  the  time  being,  be  suspended 
for  want  of  means  of  action:  Muscatine  Turn  Yerein  v.  Funck,  18 
Iowa,  469.  If  one  trustee  resigns,  leaving  only  two,  when  the  act  of 
incorporation  requires  that  the  corporation  be  managed  by  no  less 
than  three,  the  remaining  two  have  authority  to  transfer  corporate 
property  in  payment  of  a  loan  made  to  the  corporation:  Fastle  ▼• 
Lewis,  13  Hun,  298. 

m.    Contract  to  Besign  Ofilcai 

a.  Validity  and  Bffeet  of. — An  agreement  by  a  director  or  tnutea 
of  a  corporation  to  resign  his  trust  for  a  pecuniary  consideration  is 
iKmtra  bonos  mores,  and  a  contract  based  wholly  or  in  part  on  such 
an  agreement  as  a  consideration  is  void:  Forbes  v.  McDonald,  54  GaL 
98;  note  to  Ellicott  v.  Ghamberlin,  48  Am.  Bep.  333.  It  is  a  viola- 
tion of  his  trust  thus  to  be  bought  out  of  office.  He  may  resiga 
when  he  pleases,  but  not  to  make  profit  to  himself  in  the  matter  of 
the  resignation. 
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MATTEB  OF  HELLMAN. 

[174  K.  Y.  254^  M  N.  K  809.) 

TBOFESTTf  Wliit  if.— A  Beat  in  a  Stock  Ezduiige  Is  prap- 
^rtjy  and  paiaw  to  a  reeoiTer  or  aaaigneo  in  a  baakmpiej.    (p.  588.) 

IHHBBZZAHOB  TAZBS^fleat  in  a  Stock  BBdiaiigo.^lJiider 


a  atatnto  impoaing  transfer  or  inheritaneo  tazea,  and  diwlaring  tltat 
the  words  '' estate  or  property"  as  nsed  therein  inelnde  aU  prop- 
ertj  or  interest  therein,  whether  situate  within  or  without  the  state, 
a  seat  in  the  New  York  stoek  exchange  of  which  the  owner  dies 
seued  is  subject  to  the  iid&eritanee  or  transfer  tax.     (p.  584^) 

STATUTESl— The  Bole  in  Oaae  of  a  Beyislon  of  Statntea  Is, 
that  where  the  law  as  it  previonsly  stood  was  settled  by  adjadiea- 
tion  or  frequent  application  of  the  statute  without  question,  a  mere 
change  in  the  phraseology  is  not  to  be  construed  as  a  change  in.  the 
law,  unleas  the  purpose  of  the  legislature  to  work  a  change  is  dear 
and  obyions.    (p.  584.) 

Loois  Marshall^  George  M.  Judd  and  Edward  H.  Fallowi^ 
for  the  appellant. 

George  W.  Seligman^  for  the  respondents. 

•■•  CULLEN,  J.  The  question  presented  by  this  appeal  is 
whether  a  seat  in  the  New  York  Stock  Exchange,  of  which 
the  deceased  died  the  owner,  is  subject  to  the  inheritance  or 
transfer  tax  prescribed  by  article  10  of  the  tax  law.  The  surro- 
gate held  that  the  tax  was  properly  imposed.  The  appellate 
diyision  by  a  divided  court  reversed  that  decision. 

Prior  to  the  enactment  of  the  tax  law  (Laws  1896,  c  908) 
the  legislation  whidi  imposed  ordinary  annual  taxes  and  that 
which  exacted  a  tax  on  the  devolution  of  property  by  will  or 
intestacy  were  entirely  distinct.  The  first,  in  one  form  or 
other,  had  existed  from  the  formation  of  the  government.  The 
latter  was  of  comparatively  recent  origin.  It  was  settled 
that  under  the  law  as  it  stood  prior  to  the  act  of  1896  a  seat 
in  the  exchange  was  subject  to  the  inheritance  or  transfer  tax 
(Matter  of  Glendinning,  68  App.  Div.  125,  74  N.  Y.  Supp. 
190,  affirmed,  171  N.  Y,  684,  64  N.  E.  1121) ;  but  it  has  also 
been  held  that  it  could  not  be  assessed  for  annual  taxation: 
People  V.  Feitner,  167  N.  Y.  1,  82  Am.  St.  Eep.  698,  60  N. 
B.  265.  The  difficulty  in  the  present  case  has  been  occasioned 
by  the  revision  of  the  law  and  the  consolidation  of  the  previous 
legislation  into  a  single  statute,  the  tax  law  of  1896.  In  sub- 
division 5  of  section  2  of  the  statute  is  given  the  definition  of 
personal  property  as  used  in  the  chapter  or  act.    It  is  a  repro- 
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duction  of  the  proviBions  of  law  then  in  force  regulating  gen- 
eral taxation.    Article  10  deals  with  '^taxable  transfers''  or  in- 
heritance tax.    By  section  220  of  the  statute  (the  first  section 
of  the  article)  ^it  is  enacted  that  a  certain  tax  shall  be  imposed 
on  the  transfer  of  any  real  or  personal  property  under  circum- 
stances therein  enumerated.    The  majority  of  the  court  below 
were  of  opinion  that  the  definition  of  personal  property  already 
mentioned  controlled  the  provisions  of  this  article  and  that  as 
the  definition  did  not,  under  the  decisions  of  this  courts  include 
a  seat  in  the  exchange,  the  seat  was  not  subject  to  the  transfer 
tax.    If  the  statutory  scheme  of  taxation  were  an  original  one 
and  the  provisions  quoted  were  the  only  ones  which  referred  to 
the  subject  matter,  the  argument  of  the  learned  appellate  divi- 
sion would  be  cogent  and  probably  conclusive.    But  by  ^^  a 
subsequent  section  of  the  article  on  taxable  transfers  (section 
242)  new  definitions  are  given  applicable  to  the  transfer  tax 
alone:  'The  words  'estate'  and  'property/  as  used  in  this  art- 
icle, •  •  •  •  shall    include    all    property    or    interest    therein, 
whether  situated  within  or  without  this  state."    That  a  seat 
in  the  exchange  is  property  and  passes  to  a  receiver  or  to  an 
assignee  in  bankruptcy  has  been  authoritatively  determined  by 
the  decisions  of  both  this  court  and  the  supreme  court  of  the 
United  States :  Powell  v.  Waldron,  89  N.  Y.  328,  42  Am.  Bep. 
301;  Piatt  Y.  Jones,  96  N.  Y.  24;  Hyde  v.  Woods,  94  U.  S. 
624;  Page  v.  Edmunds,  187  U.  S.  696,  23  Sup.  Ct.  Bep.  200. 
In  the  Lenmion  case  we  did  not  question  this  proposition,  bnt 
oar  decision  proceeded  on  the  ground  that  the  seat  did  not 
fall  within  what  Judge  Yann  termed  'the  somewhat  restricted 
definition  of  the  tax  laws.'' 

In  determining  the  construction  to  be  given  to  the  broad  and 
comprehensive  language  of  section  242,  we  must  consider  that 
ffae  statute  has  a  history  plainly  indicating  the  trend  of  legisla- 
tive action  and  that  as  to  the  transfer  tax  it  is  a  literal  repro- 
duction of  the  then  existing  law.  First  enacted  in  1886  (chap- 
ter 483)  the  inheritance  tax  law  was  limited  to  properly  past- 
ing to  collateral  relatives.  It  was  subjected  to  repeated  amend- 
ments, the  effect  of  which  in  nearly  every  instance  was  either 
to  enlarge  the  class  of  persons  subject  to  the  tax  or  to  extend 
its  application  to  some  species  of  property  which  the  courts 
had  held  not  to  fall  within  its  terms.  The  distinction  between 
property  justly  subject  to  ordinary  taxation  and  that  liable  to 
the  imposition  of  the  transfer  tax  was  early  appreciated.  In 
Katter  of  Enoedler,  140  K  Y.  377,  36  N.  E.  601,  a  poUcy  of 
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life  inBnrance  payable  to  the  estate  of  the  deceased  was  held 
subject  to  the  tax.    In  the  opinion  there  rendered  Judge  May- 
nard  said:  ^'The  argument  is  made  that  it  is  only  property 
which  is  liable  to  taxation  under  the  general  tax  law  of  the 
state  which  can  be  taxed  under  the  act  relating  to 'taxable  trans- 
fers/and  that>  iDasmuch  as  life  insurance  policies  cannot  be 
included  in  the  valuation  of  a  taxpayer's  property  under  the 
general  law,  they  cannot  be  considered  in  assessing  a  **^®  tax 
upon   the   collateral   inheritance.    The   main   premise    upon 
which  this  proposition  rests  is  manifestly  inadmissible.    The 
taxable  transfer  law  has  no  reference  or  relation  to  the  gen- 
eral law  ....  it  proceeds  upon  a  new  theory  of  the  right  of 
the  government  to  tax  and  establishes  a  new  system  of  taxation. 
It  takes  the  right  of  succession  to  property  and  measures  the 
tax  in  the  method  specifically  prescribei    All  property  having 
an  appraisable  value  must  be  considered,  whether  it  is  such 
as  might  be  taxed  under  the  general  law  or  not.    Many  kinds 
of  property  might  be  enumerated  which  are  not  assessable  un- 
der the  general  law,  but  which  are  appraisable  under  the  col- 
lateral inheritance  tax.''    Such  was  the  settled  construction  of 
the  inheritance  tax  laws  when  the  act  of  1896  was  passed. 
That  act,  as  already  said,  was  a  revision  of  the  existing  law^ 
and  an  attempt 'to  bring  into  a  single  statute  aU  existing  legis- 
lation relative  to  taxation  by  the  state.    In  Henavie  v.  New 
York  Cent.  etc.  E.  E:  Co.,  154  N.  Y.  281,  48  N.  E.  526,  Judg& 
Yann  said:  ^'The  rule  in  the  case  of  a  revision  of  statutes  iB 
that  where  the  law,  as  it  previously  stood,  was  settled  either  by 
adjudication  or  by  frequent  application  of  the  statute  witfaoi^ 
question,  a  mere  change  in  the  phraseology  is  not  to  be  oon* 
strued  as  a  change  in  the  law,  unless  the  purpose  of  the  legis- 
lature to  work  a  change  is  clear  and  obvious.''    Therefore,  be- 
cause section  242  prescribes  that  ^'all  property"  shall  be  sob- 
ject  to  the  transfer  tax  and  because  the  revision  of  the  statute 
should  not  be  held  to  work  a  change  in  the  settled  law  unless 
the  legislative  intent  to  that  effect  is  clearly  manifest,  we  are 
of  opinion  that  the  seat  held  by  the  testator  was  subject  to  the 
tax  imposed  upon  it. 

The  order  of  the  appellate  division  should  be  reversed  and 
that  of  the  surrogate  afiOrmed,  with  costs. 

Parker,  C.  J.,  O'Brien,  Bartlett^  Haight^  Vann  and  Werner, 
JJ.,  concur. 

Order  reversed^  etc. 


April,  1903.]  Bice  i?.  Eureka  Papeb  Co.  586 

A  8tdi  in  a  Stock  Exchange  is,  in  a  aenge,  property.  It  maj  be 
pledged:  Nashua  Sav.  Bank  y.  Abbott,  181  Mass.  531,  92  Am.  St. 
Hep.  430,  63  N.  E.  1058.  Bnt  it  has  been  held  not  taxable:  San 
fVaneiseo  t.  Anderson,  103  Oal.  60,  42  Am.  8t.  Bep.  98,  86  Pae. 
1034;  People  v.  Feitner,  167  N.  Y.  1,  82  Am.  St.  Eep.  6M,  60  K.  E. 
265;  nor  subject  to  execution:  Lowenberg  y.  Greenebaum,  99  Cal.  162, 
37  Am.  St.  Bep.  42,  S3  Pae.  794.  Oompare  Habenieht  ▼•  Lissaki  78 
CaL  351,  12  Am.  St.  Bep.  63,  20  Pao.  874. 


BICE  7.  EUEEKA  PAPEB  COMPANY. 

[174  N.  Y.  385,  66  N.  E.  979.] 

MASTER  AKD  SEBVAITT^ Assumption  of  Bide  of  Dangerous 
Alipllanees. — If  a  master  furnishes  an  em^oyd  with  a  machine  which 
la  not  reasonably  safe,  and  the  latter  accepts  the  employment  with 
a  full  knowledge  of  the  defect  and  danger,  he  voluntarily  assumes 
the  risk  incident  thereto,  and,  if  injured,  cannot  recover  from  his 
employer,     (p.  587.) 

MASTER  AKB  SERVANT^ Assmnption  of  Risks  liy  Remain- 
ing in  Service  After  a  Promise  to  Repair  or  Remedy  Defects.— 
If  a  master  furnishes  a  dangerous  appliance  with  which  his  employ^ 
is  to  work,  and  the  latter  complains  of  a  defect  in  the  appliance,  and 
a  consequent  danger  to  himself,  and  the  master  thereupon  promises 
to  repair,  the  former  does  not,  by  remaining  in  the  service  for 
Teasonable  time,  assume  the  risks.  On  the  contrary,  the  master  takes 
upon  himself  the  responsibility  of  any  accident  which  may  occur. 
(pp.  588,  594.) 

MASTER  AND  SERYAKT— Promise  to  Repair  Within  a  Rea- 
gfflff«^i<»  Time,  Wliat  Oonstmed  to  be  a.— If  aa  employd  complains 
that  the  condition  of  an  appliance  in  nse  by  him  is  dimgerous,  and 
declares  that  he  will  quit  work  unless  the  danger  is  removed,  and  is 
thereupon  assured  that  the  mill  will  be  shut  down  for  other  repairs 
in  the  fore  part  of  the  following  week,  and  that  while  it  is  thus 
shnt  down  the  danger  will  be  removed,  this  assurance  is  not  equiva- 
lent to  a  promise  to  repair  at  once,  but  is  capable  of  a  construction 
that  it  is  to  be  fnliilled  within  a  reasonable  time,  and  the  employfi, 
by  remaining  in  the  employ  until  the  following  Wednesday,  does 
not  assume  the  risks  of  the  danger,  and  is  not  precluded  from  re- 
eovering  in  case  of  his  injury  by  the  peril  eomplained  of.    (p.  595.) 

Frank  C.  Sargexit^  for  the  appellant 

James  Devone^  for  the  respondeni 

*^  WEBNEB^  J.  This  action  is  broagfaf  to  TeeoTer  dam^ 
sgea  f (Mr  injuries  sustained  by  phuntifl  throng  defendants  al- 
leged negligence.  The  facts,  which  for  the  purposes  of  fiiia 
appeal  must  be  taken  as  tme^  are  briefly  as  f ollowift  In  Aprils 
1900,  and  for  a  number  of  years  prior  thereto,  the  defendant 
VIS  nfaged  in  the  maaufadnpe  4if  papier  in  ita  mill  located 
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at  Oswego  FsUb^  New  York.  As  part  of  its  equipment  it  had 
a  witt/^v^iTw»  known  as  a  ''rag  cutter''  which  was  on  the  second 
floor  of  the  mill  almost  directly  oyer  the  main  power  shaft 
which  extended  through  the  first  story  of  the  building  near 
the  ceiling.  This  ''rag  cutter/'  roughly  described,  consisted  of 
a  feed  table  about  three  feet  long,  one  end  of  which  connected 
with  a  large  slowly  rerolTing  cylinder,  with  teeth  or  spikes 
upon  its  circumference.  Underneath  this  cylinder  was  a  sta- 
tionary plate  and  behind  this  an  arrangement  of  rapidly  revolr- 
ing  knives.  The  rags,  rope  and  other  materials  to  be  cut  up 
were  fed  into  the  machine  by  the  operator  who  stood  at  the 
end  of  the  feed  table.  As  this  material  reached  the  spiked 
cylinder  it  was  drawn  in  and  subjected  to  pressure  which 
brought  it  into  contact  with  the  ••^  knives  where  it  was  cut 
into  small  fragments.  Near  the  end  of  the  axle  or  shaft  of 
this  machine,  but  beyond  the  reach  of  the  operator  when  stand- 
ing at  his  position  in  front  of  the  feed  table,  were  two  pulleys, 
one  tight,  the  other  loose,  and  both  covered  by  a  box.  On  the 
power  shaft  in  the  lower  story  there  were  also  two  pulleys 
similarly  arranged.  These  two  sets  of  pulleys  were  connected 
by  a  belt  which,  when  on  the  tight  puUejrs,  transmitted  the 
power  from  the  main  shaft  to  the  rag  cutter  and  set  it  is 
motion.  The  only  way  in  which  this  machine  could  be  stopped 
in  the  room  where  it  was  located  was  to  lift  the  cover  or  box 
from  the  pulleys  on  the  machine's  axle  and,  with  a  stick,  to 
gaide  the  belt  from  the  tight  pulley  to  the  loose  one;  and  in 
starting  the  machine  this  process  was,  of  course,  reversed.  If 
the  power  was  to  be  shut  off  at  the  main  shaft,  that  was  done 
on  the  floor  below  by  means  of  a  longer  stick  with  which  the 
belt  was  shifted  to  the  loose  pulley  on  the  power  shaft.  Be- 
yond these  contrivances  there  were  no  means  by  which  the  ma- 
chine could  be  stopped  when  the  power  shaft  was  in  operation. 
Belt  shifters  and  belt  tighteners  were  then  in  common  use  in 
other  mills  upon  machines  of  this  character  and  by  their  use 
an  operator  could,  without  leaving  hi^  position,  stop  his  ma- 
chine almost  instantly.  Defendant  then  had  in  its  ttiiII  a  belt 
tightener  which  had  been  made  for  this  machine,  but  which,  for 
some  unexplained  reason,  had  not  been  used.  On  the  fourth 
day  of  April,  1900,  while  the  plaintiff  was  engaged  in  feeding 
this  machine,  his  right  hand  became  entangled  in  a  mesh  of 
string,  and 'was  being  drawn  slowly  toward  the  spiked  cylinder. 
In  attempting  to  disengage  it,  the  other  hand  was  also  cau^ 
in  the  mesh  and  both  were  drawn  to  the  cylinder  and  upon  ths 
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kniresy  where  fhey  were  so  mangled  that  the  right  hand  was 
utterly  destroyed  and  the  left  one  was  annihilated,  with  the 
exception  of  a  small  portion  of  the  palm  and  a  single  finger. 
At  this  time  the  plaintiff  had  been  employed  by  the  defend- 
ant for  nearly  eighteen  months,  and  had  been  operating  this 
machixie  for  over  a  year.    He  was  forty  years  of  age,  ordi- 
narily bright,  and  fully  nnderstood  the  construction  and  oper- 
ation ^^^  of  this  machine.    He  knew  that  a  belt  tightener  had 
been  made  for  it,  but  not  xused,  and  he  was  aware  of  the  dan- 
ger incident  to  the  operation  of  the  machine  without  either 
a  belt  shifter  or  a  belt  tightener.    This  is  clearly  established 
by  his  testimony  to  the  effect  that  on  the  Saturday  night  pre- 
ceding Wednesday  on  which  he  was  injured  he  told  defend- 
ant's treasurer  that  the  machine  ought  to  be  provided  with  a 
shifter,  and  that  he  would  quit  if  one  was  not  put  on.    He 
says  that  the  treasurer  then  told  him  the  mill  would  be  shut 
down  for  other  repairs  the  fore  part  of  the  following  week,  and 
while  shut  down  they  would  put  on  a  shaft  or  a  tightener,  and 
that,  relying  upon  this  promise,  he  continued  work  until  he 
was  injured* 

Upon  these  facts  two  propositions  are  so  clearly  established 
that  they  are  practically  conceded.  The  first  is  that  the  de- 
fendant, as  employer,  furnished  to  the  plaintiff,  as  its  em- 
ploy6,  a  machine  that  was  not  reasonably  safe,  because  it 
lacked  the  necessary  appliance  to  stop  it  quickly  in  case  of 
accident.  The  second  is  that  the  plaintiff,  by  accepting  em- 
ployment upon  this  machine,  with  full  knowledge  of  its  de- 
fects and  dangers,  Toluntarily  assumed  the  risks  incident 
thereto;  and  this  is  equally  true  whether  we  regard  the  ma- 
chine as  lacking  in  improved  appliances  which  the  defendant 
was  under  no  legal  obligation  to  adopt,  or  as  defective  in  re- 
spect of  repairs  which  it  was  the  defendant's  duty  to  make. 
If  there  were  nothing  further  in  the  case,  the  bare  statement 
of  these  two  propositions  would  conclusively  bar  plaintiff's 
daim  for  damages.  But  we  must  assume  for  the  purposes  of 
this  appeal  that  there  was  a  promise  on  the  part  of  the  em- 
ployer to  remedy  the  defects  in  the  machine,  in  reliance  upon 
which  promise  the  employ^  remained  at  work,  instead  of  quit- 
ting, as  he  had  threatened  to  do.  This  is  the  point  upon  which 
the  case  turns.  The  plaintiff  testified  that  on  the  Saturday 
night  before  the  accident  he  told  the  treasurer  of  the  defend- 
ant that  this  machine  ought  to  have  a  shifter  or  tightener  on 
it,  and  that  he  would  quit  work  unless  one  was  put  on.    He 
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says  that  the  treaanrer  told  him  the  mill  wovli  be  ^^^  drat 
down  for  other  repairs  the  fore  part  of  the  next  week^  and 
irtiile  it  was  ahnt  down  they  would  put  on  a  ahifter  or  a 
tightener.  The  plaintiff  further  says  he  behered  this  and  re- 
lied upon  it  or  he  would  not  hare  remained  at  work.  He  did 
itay  and^  on  the  Wednesday  of  the  ^next^'  week,  before  Hob 
mill  was  shut  down  or  a  shifter  or  tightener  put  on  the  ma- 
chine,  he  was  injured  as  described.  Upon  this  evidence  the 
plaintiff  contends  that  the  assumption  of  risk^  which  would  or- 
dinarily bar  his  right  of  action,  was  suspended  during  the  run- 
ning of  the  promise  to  repair,  and  for  a  reasonable  time  after 
the  period  when  it  was  to  be  fulfilled.  The  defendant  meets 
this  argument  with  the  assertion  that  such  a  promise,  if  made, 
cannot  suspend  or  shift  the  risk  assumed  by  the  employ^,  be* 
cause  it  was  a  promise  not  to  be  performed  at  once,  but  at 
a  future  time;  that  during  the  interim  between  the  promise 
and  the  time  for  its  f ulfillm^t,  and  for  a  reasonable  period 
thereafter,  the  plaintiff  remained  at  work  as  much  at  his  own 
risk  as  before  the  promise  was  made,  because  he  knew  it  was 
not  to  be  fulfilled  at  once,  but  at  a  later  and  specified  time. 
The  narrow  and  concrete  question  presented  by  tiiese  conflict- 
ing claims  is  whether  such  a  promise  at  once  absolves  the  em- 
ploy6  from  the  risk  which  he  had  theretofore  volimtarily  as- 
sumed, or  whether  the  risk  is  continued  until  the  time  when 
the  master's  promise  to  repair  is  to  be  fulfilled.  Before  pro- 
ceeding to  analyze  the  promise  upon  which  plaintifPs  cause  of 
action  and  defendant's  liability  depend,  let  us  consult  the  text- 
writers  and  the  reported  decisions  upon  the  subject.  Judge 
Cooley,  in  his  work  on  Torts  (pages  559,  560),  says:  '^[l  the 
servant  having  a  right  to  abandon  the  service,  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  assur- 
ances that  the  danger  shall  be  removed,  the  duty  to  remove 
tiie  danger  is  manifest  and  imperative,  and  {he  master  is  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his 
assurances  good.  Moreover  the  assurances  remove  all  ground 
for  the  argument  that  the  servant^  by  continuing  in  the  em- 
ployment, engages  to  assume  the  risk.  So  &r  as  the  particn* 
lar  ^^  peril  is  concerned  the  implication  of  law  is  rebutted  bj 
tiie  giving  and  acceptance  of  tiie  assurance;,  for  Tmfhfng  u 
plainer  or  more  reasonable  than  that  the  partiea  may  and 
should,  where  practical,  come  to  an  undeidanding  between 
themselves  regarding  matters  of  this  nature.''  Judge  Thomp- 
son, in  his  work  on  Negligence  (volume  2,  page  1000)^  time 
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states  the  rule:  '^nt  a  Beryani  does  not  by  merely  continuing 
in  the  seryioey  after  knowledge  of  defects  in  the  machine  which 
be  is  obliged  to  use,  assume  the  risks  attendant  upon  the  use 
of  such  machinery.    Such  a  result  only  follows  where  he  con- 
tixiues  m  the  service  without  objection  or  protest,  or  without 
being  induced  by  his  master  to  believe  that  a  change  will  be 
snade.    If  the  master  promises  to  remedy  the  defect,  or  has 
beld  out  inducements  to  the  servant  to  remain  in  the  service, 
tlie  mere  fact  of  his  having  remained  in  the  service  will  not, 
of  itself,  exonerate  the  master  from  liability.    If  the  servant, 
After  acquiring  knowledge  of  the  defect,  complains  of  it  to  the 
master,  and  the  master  assures  him  that  it  will  be  repaired  in 
m,  reasonable  time,  he  will  not  be  presumed  to  have  waived  the 
defect  by  remaining  for  such  reasonable  length  of  time  in  the 
service.'*    Other  wdl-known  text-writers  state  the  rule  in  sub- 
stantially similar  terms:  1  Shearman  and  Sedfield's  Law   of 
IfegUgenoe,  5th  ed.,  sec.  215,  p.  372 ;  Bailey  on  Master's  liabil- 
ities for  Injuries  to  Servants,  207;  Dresser's  Employers'  lia- 
bility for  Injuries  to   Servants,  sec.  115,  p.  583;  Whittaker's 
Smith  on  Negligence,  172 ;  Burrows  on  Negligence,  120;  Wood's 
Jjslw  of  Master  and  Servant,  p.  753,  sec.  380. 

The  following  English  authorities  support  the  doctrine  laid 
down  by  the  text-writers  above  dted:  Holmes  v.  Worthington, 
2  Fost  &  F.  533,  is  to  the  effect  that  if  a  servant  complains  of 
the  defect,  and  the  master  promises  to  repair  it,  the  servant 
will  not  be  defeated  merely  because,  relying  on  the  promise, 
he  continues  to  work.  In  Holmes  v.  Clarke,  6  HurL  &  N.  357, 
it  was  held  that  there  may  be  many  cases  where  a  servant  can 
reasonably  incur  the  risk  of  working  on  defective  appliances 
instead  of  abandoning  the  service;  and,  if  the  servant  com- 
plains of  the  defect  ^^^  to  his  master  and  the  master  promises 
to  repair,  it  must  be  considered  that  the  master  takes  upon 
himself  the  responsibility  of  any  accident  that  may  occur. 

The  United  States  supreme  court  and  many  of  the  state 
courts  have  also  applied  the  same  doctrine  to  a  great  variety 
of  cases.  In  Hough  r.  Bailway  Co.,  100  U.  S.  225,  the  de- 
fendant made  use  of  an  engine  having  a  defective  pilot. 
Plaintiff's  intestate,  the  employ^,  had  been  aware  of  the  de- 
fect for  some  time;  he  had  complained  of  its  condition  to  the 
defendant's  foreman;  a  new  pilot  had  been  made,  but  by 
reason  of  the  negligence  of  the  defendant  it  was  not  put  on  the 
engine.  Upon  these  facts  the  supreme  court,  in  an  opinion  by 
Mr.  Justice  Harlan,  approved  of  the  rule  as  stated  by  Judge 
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Cooley.  In  lUinoiB  there  are  many  cases  illustrating  the  role. 
In  Swift  T.  O'Neil,  187  lU.  337,  58  N.  E.  416,  it  was  held  tbat 
a  servant  did  not  assume  a  risk  nnder  a  promise  to  repair 
where  the  master  failed  to  place  proper  and  suitable  lights  in 
the  premises,  although  the  servant  knew  of  such  condition 
The  court  distinctly  stated  that  where  a  master  makes  a 
promise  to  repair,  he,  and  not  the  servant,  assumes  the  risk 
between  the  time  of  the  promise  and  the  time  for  its  fulfill- 
ment and  for  a  reasonable  length  of  time  afterward.  To  the 
same  effect  are  Missouri  Furnace  Co.  v.  Abend,  107  IlL  4^ 
47  Am.  Eep.  425;  Weber  Wagon  Co.  v.  Kehl,  40  111.  App.  584; 
affirmed,  139  111.  644,  29  N.  E.  714;  Swift  &  Co.  v.  Madden, 
165  m.  41,  45  N.  E.  979;  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  148  111.  578,  36  K  E.  672;  Illinois  Steel  Co.  r. 
Mann,  170  IlL  200,  62  Am.  St  Bep.  370,  48  K  E.  417;  and 
Donley  v.  Dougher^,  174  111.  582,  51  N.  E.  714.  So,  in  Wis- 
consin the  rule  was  approved  in  Ferriss  v.  Berlin  Machine 
Works,  90  Wis.  541,  63  N.  W.  234;  and  in  Iowa,  in  the  cases 
of  Stoutenburgh  v.  Dow  &  Oilman  Co.,  82  Iowa,  179,  47  K  W. 
1039 ,  and  Oreenleaf  v.  Dubuque  B.  B.  Co.,  33  Iowa,  52.  The 
same  is  true  of  Michigan  (Lyttle  v.  Chicago  eta  B.  Co.,  84 
Mich.  289,  47  N.  W.  571;  Eoux  ▼.  Blodgett  &  Davis  Lumber 
Co.,  85  Mich.  519,  24  Am.  St.  Bep.  102,  48  N.  W.  109S) ,  of 
Minnesota  (Snowberg  v.  Nelson  Spencer  Paper  Co.,  43  Minn. 
532,  45  K  W,  1131 ;  Harris  v.  Hewitt,  64  Minn.  54,  66  N.  W- 
1085),  of  Ohio  (Manufacturing  Co.  v.  Morrissey,  40  Ohio  St 
148,  48  Am.  Bep.  669),  of  Missouri  (Conroy  v.  Vulcan  Iron 
Works,  •••  62  Mo.  36),  of  Pennsylvania  (Patterson  v.  Pitts- 
burg etc.  R  B.  Co.,  76  Pa.  St  889,  18  Anu  Bep.  412),  and 
Texas  (Gulf  etc.  By.  Co.  v.  Donnelly,  70  Tex.  371,  8  Am.  Si 
Bep.  608,  8  S.  W.  62).  In  Massachusetts  (C6unsell  v.  Hsll, 
145  Mass.  468,  14  N.  E.  530),  it  has  been  held  that  such  a 
promise  is  a  circumstance  to  be  considered  by  the  jury  in  de- 
termining whether  the  servant  or  the  master  has  assumed  the 
risk. 

It  is  to  be  noted  that  in  all  of  the  authorities  above  referred 
to  the  promise  to  repair  has  been  spoken  of  in  general  terms 
and  without  emphasizing  the  point  whether  it  was  to  be  fol* 
filled  at  once,  within  a  reasonable  time,  or  at  some  definite 
future  period.  Some  of  the  courts  have  drawn  a  distinction 
between  a  promise  to  repair  at  once,  or  within  a  reasonable 
time,  and  a  promise  to  repair  at  a  stated  time  in  the  future; 
and  that  is  Ihe  theory  upon  which  the  very  able  discussion  of 
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Mr.    Justice  McLennan   proceeded  in  the  court   below.    Ex- 
amples of  this  latter  class  of  cases  in  other  states  may  be  found 
in  Standard  Oil  Co.  v.  Helmick,  148  Ind.  460,  47  K  E.  14; 
Indianapolis  etc.  By.  Co.  y.  Watson,  114  Ind.  30,  5  Am.  St. 
Bep.  678,  14  N.  E.  721,  16  N.  E.  824,  and  Wilson  v.  Winona 
etc.  E.  R.  Co.,  37  Minn.  326,  6  Am.  St.  Bep,  851,  33  N.  W. 
908.    In  the  Helmick  case  the  defect  complained  of  was  an 
improperly  fitted  crank  on  a  candle  machine  upon  which  the 
serrant  was  employed.    The  master  had  ample  notice  of  the 
existence  of  the  defect  and  promised  to  repair  it.    The  court 
in  discussing  this  promise   said:  ^'But  here  the   promise  was 
not  made  to  repair  generally,  which  would  imply  that  it  was 
to  be  done  within  a  reasonable  time.    The  promise  was  to  re- 
pair as  soon  as  as  the  present  order  was  run  out.    How  long 
that  would  take,  whether  a  week,  thirty  days,  six  months  or  a 
year  after  the  promise  was  made,   is  not  found.    For  aught 
that  appears  it  may  have  required  thirty  days  or  six  months 
to  nm  out  that  order.    The  promise  was  to  repair  at  the  end 
of  that  time.    That  being  so,  there  could  have  been  no  induce- 
ment influencing  the  appellee  to   remain  in  the   service  and 
work  with  the  alleged  dangerous  machine  during  that  thirty 
days  or  six  months,  expecting  the  danger  to  be  obviated  as  is 
the  case  where  the  promise  is  to  repair  generally,  implying  that 
it  is  to  be  done  within  a  reasonable  time.''    In  the  Watson  case, 
the  '^^  discussion  was  over  an  alleged  promise  by  the  master 
to  furnish  his  watchman  with  a  lantern.    Although  the  court 
there  finally  concluded  that  no  such  promise  had  been  made, 
it  said,  '^ow,  if  there  had  been  a  promise  to  furnish  a  lantern 
at  the  end  of  thirty  days  that  would  not  relieve  the  plaintiff 
from  the  risk  incurred  by  working  without  a  lantern  for  that 
thirty  days  when  he  says  he  had  no  expectation  that  a  lantern 
would  be  furnished.''    In  the  Wilson  case  it  was  held  ^^that  a 
conditional  promise   by  defendant's  foreman   to  repair,  if  he 
gets  time  on  some  Saturday  evening,"  is  insufficient  to  take 
the  case  out  of  the  general  rule  and  that  the  servant  assumed 
the  risk. 

Coming  now  to  the  decisions  in  this  state,  we  find  that, 
while  the  question  involved  in  the  case  at  bar  has  been  inci- 
dentally discussed  in  a  number  of  cases  in  this  court,  it  has 
never  been  actually  decided;  and  although  it  appears  to  have 
been  up  in  several  cases  in  the  appellate  division  it  has  not 
been  given  a  prominent  or  controlling  place  in  the  written 
discussions.    In  Healy  v.  Byan,  26  N.  Y.  Week.  Dig.  23,  af- 
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firmed  without  opinion  in  116  N.  Y.  657,  22  N.  E.  1130,  flie 
plaintiff^  while  employed  by  the  defendant,  was  injured  in  a 
colliaion  caused  by  a  defective  brake.  He  notified  the  foreman, 
who  had  authorily  to  make  repairs  and  who  promiaed  to  make 
them.  On  appeal  to  the  general  term  of  the  fourth  depart- 
ment it  was  held  that  the  question  of  notice  to  the  defendant 
and  the  promise  to  repair  were  properly  submitted  to  the  jury 
as  bearing  upon  the  question  of  plaintiff's  freedom  from  oon- 
tributory  negligence.  In  the  case  of  Sweeney  ▼•  Berlin  ft  Jcmes 
Enyelope  Co.,  101  N.  Y.  525,  54  Am.  Bep.  722,  5  N.  K  358, 
there  was  no  promise  to  repair  and  the  injury  to  the  plaintilf 
was  occasioned  by  a  machine  that  was  not  out  of  repair,  bat 
was  not  equipped  with  certain  well-known  safety  appliances 
then  in  use  on  other  kinds  of  machinery,  but  not  on  that  partic- 
ular kind  of  machtnes.  This  court,  after  stating  the  reascms 
why  the  defendant  could  not  be  held  liable,  remariced:  *T.t  the 
defect  had  been  in  the  pedal  and  a  promise  made  to  repair  ifaak, 
and  yet  directions  given  for  its  use^  it  mig^t  be  otherwise,  biH 
here  the  promise,  if  there  was  any,  concerned  a  new  applianee 
not  attached  to  that  partictdar  ^^  machine  nor  to  any  mflo^i^* 
of  that  make.''  In  Marsh  y.  Chickering,  101  N.  Y.  400, 5  N.  E. 
56,  the  plaintiff  an  ordinary  laborer  in  the  employ  of  the  de- 
fendants, was  injured  while  using  a  stepladder  wMch  waa  not 
'^hooked  or  spiked''  on  the  bottom.  He  complained  to  defend- 
ant's superintendent,  who  promised  several  times  to  have  the 
ladder  hooked  or  spiked.  The  judgment  recovered  by  the 
plaintiff  in  the  courts  below  was  reversed  in  this  court  upon 
the  ground  that  the  ladder  furnished  was  a  reasonably  safe  ap- 
pliance about  which  the  servant  knew  as  much  as  the  master, 
and  the  fact  that  the  servant  '^notified  the  master  of  the  defect 
and  asked  for  another  instrument,  and  the  master  pr'^^^sed 
to  furnish  the  same,  in  such  a  case,  does  not  render  ...oter 

responsible  if  an  accident  occurred."  In  Dowd  v.  New  York 
etc.  By.  Co.,  170  N.  Y.  468,  63  N.  E.  643,  plaintiff's  intestate 
was  killed  in  a  collision  between  a  car  that  had  been  ^cked" 
from  one  track  to  another,  and  the  car  imder  which  he  was  at 
work.  In  discussing  an  exception  ttiat  arose  under  the  head 
of  assumed  risk,  the  court  said:  '^If  he  (decedent)  knew  of 
the  practice  (kicking  cars),  and  continued  to  work  without  any 
promise  by  the  defendant  to  correct  its  meihod%  he  assumed 
the  danger  and  waived  any  claim  for  damages  on  account 
thereof."  Hannigan  v.  Smith,  28  App.  Div.  178,  50  N.  Y. 
8upp.  845,  was  a  case  where  the  plaintiff  a  hod  carrier^  was 
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injured  by  a  falling  brick  which  had  come  down  between  ihe 
upper  floor  beams  that  were  uncoyered  and  unprotected.  The 
defendant's  attention  had  previoufilj  been  called  to  the  danger 
from  this  source,  and  he  had  promised  to  have  the  floor  planked 
«Yer,  and  told  the  plaintiff  to  go  ahead  with  his  worL  The 
appellate  division  held  that  as  the  plaintiff  knew  as  much 
about  the  danger  as  the  defendant,  the  former  was  not  free 
from  contributory  negligence,  notwithstanding  the  promise  of 
the  latter  to  plank  the  flooring.  In  McCarthy  y.  Washburn, 
42  App.  Diy.  252,  58  N.  Y.  Supp.  1125,  the  plaintiff  was  em- 
ployed in  removing  sand  from  the  defendant's  sand  bank. 
The  bank  caved  in  and  the  plaintiff  was  injured*  Several  days 
before  the  accident  the  defendant's  attention  had  been  called 
to  the  dangerous  condition  of  the  bank,  and  he  said  to  the 
plaintiff,  **®  '*I  will  secure  the  bank  in  a  day  or  two,  and  I  will 
warrant  you  that  nothing  will  happen  you."  The  Hannigan 
case  was  cited  with  approval,  and  a  dismissal  of  the  complaint 
affirmed  upon  the  ground  that  the  danger  was  as  obvious  to 
the  plaintiff  as  the  defendant.  In  Spencer  v.  Worthington,  44 
App.  Div.  496,  60  N.  Y.  Supp,  873,  the  plaintiff,  a  mechanic 
in  the  machine-shop  of  the  defendant,  was  oiling  a  tool  held 
by  a  ram,  which  moved  up  and  down  with  great  force  and 
rapidity.  He  was  using  an  oil  can  with  a  short  spout.  This 
was  caught  by  the  ram  and  bent  over  upon  plaintiff's  finger 
which  was  so  injured  that  it  had  to  be  amputated.  Until  about 
9  three  weeks  before  the  accident  the  plaintiff  had  used  an  oil 
can  with  a  long  spout  so  as  to  avoid  danger.  This  oil  can  had 
been  carried  away  by  some  one.  Plaintiff  applied  to  the  fore* 
man  for  another  can  with  a  long  spout,  and  protested  several 
times  against  being  compelled  to  use  the  can  with  the  short 
spout^,^  The  foreman  promised  to  get  another  can  with  a  long 
spu..  '^|Was  held  that  despite  the  promise  of  the  foreman 
the  plaintm  had  assumed  the  risk  because  the  character  of  the 
appliance  and  the  danger  from  its  use  were  as  obvious  to  the 
plaintiff  as  to  the  defendant. 

Thus,  it  will  be  observed,  that  the  text-writers  upon  the  law 
of  negligence,  almost  without  exception,  and  a  great  majority 
of  the  reported  decisions  in  other  jurisdictions,  support  tbii 
doctrine  that  if  a  servant,  who  has  knowledge  of  defects  in  ap- 
pliances or  machinery  from  which  danger  is  to  be  B^pftdusaied, 
is  induced  to  continue  in  the  employment  by  the  promise  of 
the  master  to  repair  the  defect,  the  risk  during  the  running  of 
the  promise  and  for  a  reasonable  time  thereafter  is  that  of  the 
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master  and  not  of  the  serrant.  In  a  few  of  the  cases  outside 
of  this  state^  above  alluded  to^  there  has  been  a  sharp  accentua- 
tion of  the  distinction  between  a  general  promise  to  repair  and 
a  promise  to  repair  at  a  definite  future  time,  and  upon  this 
distinction  is  based  the  theory,  applied  in  the  court  below, 
that  under  a  promise  to  take  effect  in  the  future  the  risk  re- 
mains that  of  the  servant,  imtil  the  time  for  the  f tdfiUment  of 
the  promise  and  for  a  reasonable  time  thereafter.  Then,  in 
this  state,  ^^  as  we  have  seen,  there  are  cases  in  which  it  has 
been  held  that  in  the  case  of  simple  appliances  er  conditions, 
such  as  unspiked  stepladders,  falling  bricks,  short-spouted  oil 
cans  and  insecure  sand  banks,  the  servant  contiuues  the  em- 
ployment at  his  own  risk  notwithstanding  the  promise  of  the 
master  to  repair  or  improve.  But  the  decisions  in  these  last- 
mentioned  cases  are  supported  by  other  principles  not  involved 
here,  so  that  it  would  unduly  lengthen  this  opinion  without 
profit,  to  attempt  to  explain  or  distinguish  them. 

From  the  foregoing  review  of  the  authorities  it  is  clear  that, 
although  the  courts  of  this  state  have  not  hitherto  had  occa- 
sion to  definitely  adopt  the  rule  imder  which  a  servant  may  be 
relieved  from  an  assumed  risk  of  his  employment  by  the 
master's  promise  to  remove  the  danger  which  creates  the  risk, 
the  rule  is  so  generally  recognized  as  a  part  of  the  jurisprudence 
of  this  country,  and  is  so*  strongly  supported  by  reason  and 
justice,  as  to  justify  its  adoption  by  this  court.  At  this  point 
the  question  arises,  however,  whether  the  rule  shall  be  adopted 
without  qualification,  or  as  limited  by  some  of  the  courts,  and 
particularly  by  the  appellate  division,  from  whose  order  this 
appeal  is  taken.  Since,  under  our  construction  of  the  master's 
promise  herein,  it  may  fairly  be  said  to  fall  within  the  general 
mle  without  qualification,  and  in  view  of  the  fact  that  under 
the  so-called  employers'  liability  act  (Laws  1902,  c.  600)  now 
in  force,  the  rule  above  adverted  to  may  in  the  future  present 
a  question  of  purely  academic  interest,  we  do  not  now  decide 
the  general  question  whether  it  would  be  wiser  to  adopt  the 
rule  in  its  entirety,  or  as  modified  by  the  limitation  referred  to. 
That  question  we    leave  open  for  future    decision  if  it   ever 

arises. 

This  conclusion  leaves  nothing  further  for  discussion  except 
our  construction  of  the  promise  upon  which  the  plaintiff  relies, 
and  that  can  be  done  very  briefly.  The  defendant's  promise  to 
repair  the  machine  upon  which  the  plaintiff  was  employed  was 
made  on  Saturday  night,  at  the  close  of  the  working  week.     It 
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was  to  the  effect  that  the  repairs  would  be  made  in  the  fore 
part  of  the  following  week,  when  the  mill  was  to  be  ^®  shut 
down  for  other  repairs.  As  the  plaintiff  was  only  an  ordinary 
laborer,  it  is  not  to  be  presumed  that  he  was  in  the  confidence 
of  his  employer  to  the  extent  of  being  informed  of  the  precise 
time  when  the  miU  was  to  be  shut  down.  For  aught  that  ap- 
pears in  the  case,  the  employer  himself  may  not  have  known 
just  when  that  would  occur.  Under  these  conditions  the 
plaintiff  may  have  gone  to  work  on  Monday  morning  in  the  ex- 
pectation or  belief  that  the  mill  might  be  shut  down  at  any 
moment  without  further  notice  to  him,  and  we  cannot  say  as 
a  matter  of  law  that  this  would  have  been  an  unreasonable 
view  of  the  defendant's  promise.  The  expression,  ''fore  part 
of  the  week,*'  was  as  applicable  to  Monday  or  Tuesday  as  to 
Wednesday,  the  day  of  the  accident.  The  promise  made,  if  not 
strictly  the  equivalent  of  a  promise  to  repair  at  once,  certainly 
fieems  to  be  capable  of  the  construction  that  it  was  to  be  fuU 
filled  within  a  reasonable  time,  and  if  that  is  true  then  the 
plaintiff  was  justified  in  remaining  at  his  work  because,  during 
that  reasonable  time,  covered  by  defendant's  promise,  the  risk 
theretofore  voluntarily  accepted  by  the  plaintiff  was  assumed 
by  the  defendant. 

We,  therefore,  think  that  the  order  of  the  appellate  division 
should  be  reversed  and  the  judgment  for  the  plaintiff  entered 
upon  the  verdict  should  be  a£Srmed,  with  costs. 

Parker,  C.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and  OuUen, 
JJ.,  concur. 

Order  reversed,  etc. 


If  a  Servant  Protests  cr  Objects  to  proceeding  witli  the  work  on 
account  of  a  defective  appliance,  and  has  a  right  to  abandon  the 
lervice  because  it  is  dangerous,  but  refniins  from  so  doing  because 
of  assurance  by  the  master  that  he  will  repair  the  appliance^  and  re- 
move the  danger,  such  assurances  remove  all  ground  for  holding  that 
the  servant,  by  continuing  in  the  employment  for  a  reasonable  time 
thereafter,  engages  to  assume  the  risk:  Yerkes  v.  Northern  Pac.  By. 
Co.,  112  Wis.  184,  88  N.  W.  33,  88  Am.  St.  Bep.  961,  and  eases 
Cited  in  the  cross-reference  note  thereto;  monographic  notes  to 
Gulf  etc.  By.  Co.  r.  Brentford,  ^  Am.  8t.  Bep.  386;  BozseU  v.  Ia- 
conia  Mfg.  €k>.,  77  Am.  Dee.  284 
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PEOPLE  ▼.  POLICE  COMMISSIONEES. 

1174  N.  T.  450,  67  N,  B.  78.] 

BIOHTB— Power  to  Walve.^A  man  maj  waive  any  rig!it  he 
htm,  whether  secured  hy  eontraet,  conferred  hj  etatnte,  or  guaranteed 
bj  the  eonetitntioa*    (p.  500.) 

FUBIJO  OFFKOB— Walw  of  Bigb%  to  Ckmteet  Bamoval  from. 
If  an  oi&eer  is  remoTed  from  hie  office  and  retired  on  a  pension, 
he,  by  failing  for  more  than  three  months  to  protest  and  by  reeeiT- 
ing  hia  pension  money,  snriendering  the  paraphernalia  of  hie  office, 
seeking  and  receiving  other  employment,  and  by  his  silence  when 
steps  are  taken  to  fill  his  place,  waives  his  right  to  object  to  his 
removal  and  to  proseente  proceedings  for  hia  reappointment,  (p. 
601«) 

FUBIJO  OFFIOB— HUidaiiuis  to  Try  Title^^Handamns  is 
not  a  proper  remedy  to  try  title  to  a  public  office  of  which  another 
is  in  possession  under  color  of  right.  To  this  rale  an  exception 
cannot  be  admitted  on  the  gronnd  Uiat  there  is  no  serious  question 
tm  to  title  to  the  office,    (p.  606.) 

ICAVDAMUB  to  Try  Title  to  Office— Objections  to»  When  not 
Waived. — Where  an  application  for  a  writ  of  mandate  to  compel 
the  applicant's  reinstatement  in  an  office  from  which  he  daina 
to  have  been  illegally  removed  is  made,  and  the  incumbent  of  the 
office  and  others  intervene,  the  intervention  does  not  destroy  their 
right  to  insist  that  the  title  to  the  office  cannot  be  tried  on  manda- 
mus,    (p.   607.) 

Isadore  J.  Beandiiag,  Theodore  H.  Silkman  and  John  H. 
Wilson,  for  the  appellants. 

James  M.  Hunt,  for  the  respondent. 

«»  PAEKER,  C.  J.  On  Angost  17,  1901,  the  boarTof 
police  commissioners  of  the  city  of  YonEers — being  in  posses- 
sion of  the  fact  that  James  McLaughlin,  then  captain  of  policy 
had,  when  he  became  a  member  of  the  metropolitan  police 
force,  filed  a  sworn  statement  setting  forth  his  name,  date  and 
place  of  birth  and  other  matters,  from  which  it  appeared  that 
he  was,  on  Angust  17,  1901,  sixty  years  of  age — assumed  {hat^ 
because  he  had  reached  that  age,  it  had  the  statutory  authority 
to  place  him  upon  the  retired  list,  and  passed  a  reaoluti<»L 
'*that  Captain  James  McLaughlin  be  relieved  and  retired  from 
the  force  of  the  Police  department  of  the  city  of  Yonkers,  New 
York,  and  placed  on  the  roll  of  the  pcdice  pensiion  fuid  at  an 
annual  pension  of  twelve  hundred  dollars,  payable  monthly 
during  his  lifetime.  This  resolution  to  take  effect  at  6  P.  M., 
roll-call,  August  17,  1901.'* 

McLaughlin  testifies  that  the  following  day  he  went  to  the 
police  headquarters   to  get  his  things  and  to   straigbten  up. 
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tnd  a  day  later,  Atigtist  19tli,  he  personally  delivered  at  ihe 
desk  in  the  station-honse  his  book  of  rules,  revolver,  etc.,  with 
fhe  following  statement  in  his  own  handwriting:  'Returned 
by  James  McLanghKn.*' 

At  fhe  end  of  the  month  McLaughlin  received  his  salary  to 
August  17th,  and  for  the  rest  of  the  month  forty-seven  dollars 
and  fifty  cents  oiit  of  the  pension  fund,  and  gave  his  receipt 
therefor.  Thereafter  until  the  trial  he  received  and  receipted 
for  his  pension  at  the  rate  of  one  hundred  dollars  per  month. 
***  November  27th  following  McLaughlin  filed  with  the 
police  commissioners  a  protest  in  writing,  whifch  was  the  first 
protest  he  had  made  to  that  board  or  any  member  of  it.  Two 
days  later  he  filed  a  petition  for  a  peremptory  writ  of  manda- 
mns  directing  his  reinstatement,  asserting  therein  that  he  was 
bnt  fifty-eight  years  old. 

An  order  for  an  alternative  writ  of  mandamus  was  granted, 
to  which  the  police  commissioners  made  a  return  denying  that 
McLaughlin  was  only  fifty-eight  years  old  on  August  16,  1901, 
and  alleging  that  he  became  sixty  years  of  age  on  that  date; 
that  McLaughlin  did  not  protest  to  the  board  of  police  or  any 
member  of  it  against  the  resolution  of  retirement  nor  ask  to 
be  reinstated  until  the  written  request  and  protest  of  Novem- 
ber 27th;  that  without  protest  or  qualification  he  received  his 
salary  to  August  17th  and  the  pension  moneys  thereafter,  for 
the  rest  of  August  and  for  September,  October  and  November; 
that  such  pension  fund  is  not  created  or  recruited  by  taxation, 
but  constitutes  a  fund  of  which  the  board  of  police  are  only 
trustees;  that  nearly  three  weeks  after  the  retirement  of  Mc- 
Laughlin, and  some  days  after  he  had  accepted  his  salary  and 
portion  of  the   pension  fund   without   protest,   Frederick  H. 
Woodruff,  then  a  sergeant,  was  duly  appointed  captain,  and 
entered  upon  and  has  since  discharged  the  duties  of  said  office ; 
and,  on  information  and  belief,  that  all  these  facts,  including 
the  changes  and  promotions,  were  well  known  to  McLaughlin 
at  the  time  they  occurred. 

Five  men  promoted  after  the  retirement  of  McLaughlin — 
Woodruff,  Cooley,  Brady,  Connolly  and  Shea — ^made  application 
for  leave  to  intervene  and  file  a  return  to  said  alternative  writ. 
Their  application  was  granted  and  they  made  return  denying 
relator's  statement  as  to  his  age,  and  the  allegation  that  his  re- 
moval was  illegal,  and  alleging  that  McLaughlin  was  retired 
and  placed  on  the  roll  of  the  police  pension  fund;  that  said 
relator  accepted  such  retirement,  and  acepted  without  protest. 
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and  reoapted  for  his  salary  to  August  17,  1901,  and  his  pen- 
sion fhsnaftor;  thal^  rdying  upon  tha  action  of  the  board  of 
polios  oommiflsioners  in  retiring  rdator,  and  ^"^  npon  his  so- 
<reptance  of  such  retirement,  Woodmffy  then  sergeant,  applied 
for  the  position  of  captain,  and  was  dnly  appointed;  that  Ihs 
promotion  of  Woodrofj!  and  the  retirement  of  one  Wiloox,  a 
former  sergeant,  left  two  yacandes  in  the  office  of  sergeant^ 
which  defendants  Cooley  and  Brady  were  appointed  to  fill  from 
the  rank  of  roundsmen;  that  the  latter  appointment  left  two 
vacancies  in  the  rank  of  roundsmen,  which  defendants  Connolly 
and  Shea  were  appointed  to  fill;  tiiat  since  that  date  all  sach 
defendants  have  filled  those  respective  offices  and  received  the 
salaries  thereof. 

It  will  be  seen  that  f onr  specific  issues  were  raised  by  the 
alternative  writ  and  returns  thereto:  1.  What  was  McLaugh- 
lin's  age?  2.  Assuming  that  McLaughlin  was  illegally  re- 
moved^ did  lie  by  his  acts  and  conduct  waive  his  right  to  be  re- 
instated? 3.  Was  the  office  to  which  he  was  seeking  reinstate- 
ment by  mandamus  actually  in  the  possession  of  another,  exer- 
cising the  duties  and  receiving  the  salary  thereof?  4.  Was 
there  any  fund  from  which  to  pay  the  relator's  claim  for 
salary  ? 

When  the  trial  before  the  jury  was  at  an  end  counsel  lot 
relator  and  counsel  for  defendants  each  moved  for  a  direction 
of  a  verdict,  which  was  denied,  the  court  concluding  to  take  a 
verdict  on  the  question  of  McLaughlin's  age,  suggesting  that 
the  legal  questions  presented  by  the  motions  addressed  to  the 
court  should  be  reserved.  Thereupon  relator's  counsel  said: 
''Legal  questions  upon  the  whole  case?  The  Court:  The  l^al 
questions  presented  by  the  motion  as  made  by  respondent's 
counsel'*  Whereupon  relator's  counsel  said:  "Well,  upon  that, 
if  your  honor  please,  I  can  present  other  proof  to  the  special 
term  upon  their  alleged  claim  of  waiver,  and  for  that  reason 
I  have  contended,  and  stiU  insist,  that  the  only  issue  before 
the  jury  now  and  before  this  court  at  this  time  is  as  to  age. 
Whatever  other  propositions  may  be  asserted  upon  the  case  in 
relation  to  the  whole  of  the  rest  of  the  case  upon  the  captain's 
application  for  reinstatement  will  be  asserted  in  **•  a  form 
that  can  be  met  by  me.  I  came  here  to  try  only  the  question  of 
age.  The  Court :  In  view  of  Mr.  Hunt's  attitude  I  will  deny 
your  motion  on  the  part  of  respondent  and  give  you  an  excep- 
tion upon  each  ground,  and  then  you  may  move  after  renditioa 
of  verdict." 
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The  jury  found  that  McLaughlin  was  only  fifty-eight  yean 
of  age  at  the  time  of  his  lemoYal,  and  later  on  defendants 
made  a  motion^  founded  in  part  upon  affidavits^  to  dismiss  the 
altematiYe  writ^  which  was  denied.  The  court  at  special  term, 
however^  refused  a  peremptory  mandamus  at  that  time  in  order 
to  permit  the  issue  tendered  by  the  return — ^that  relator  ac- 
cepted and  acquiesced  in  his  retirement — to  be  sent  to  the 
trial  term  to  be  determined  in  a  trial  by  jury.  But  the  judge 
at  the  trial  term  refused  to  try  that  issue  and  granted  a  per- 
emptory writ  of  mandamus. 

Now,  if  it  be  true,  as  contended  by  the  learned  counsel  for 
relator,  that  '^nothing  short  of  an  absolute  release,  signed  and 
sealed,  or  a  written  resignation,  executed  and  delivered  by  the 
relator  and  accepted  by  the  police  board,  imder  the  circum- 
stances shown  in  this  record,  would  have  operated  as  a  matter 
of  law  to  destroy  his  right  to  the  office  of  police  captain  of  the 
city  of  Yonkers,^'  then  no  injustice  has  been  done  defendants 
by  excluding  evidence  tending  to  show  acquiescence  by  relator, 
and  waiver  of  any  claim  of  right,  by  omitting  to  submit  to  the 
jury  the  issue  thus  sought  to  be  raised. 

I  take  it,  however,  that  this  claim  of  counsel  does  not  accu- 
rately state  the  law  on  that  subject.  It  is  well  settled  by 
authority  that  a  man  may  waive  any  right  that  he  has,  whether 
secured  to  him  by  contract^  conferred  upon  him  by  statute  or 
guaranteed  him  by  the  constitution:  Embury  v.  Conner,  3  N. 
Y.  611,  63  Am.  Dec.  325;  Matter  of  Cooper,  93  N.  Y.  607; 
Matter  of  New  York  etc.  B.  E.  Co.,  98  N.  Y.  447 ;  Mayor  etc. 
of  New  York  v.  Manhattan  Ey.  Co.,  143  N.  Y.  1,  37  N.  E.  494. 
And  if  the  statements  in  the  returns  constitute  an  accurate 
presentation  of  all  the  facts  and  circumstances  surrounding  the 
retirement  of  McLaughlin,  and  of  his  conduct  and  that  of  the 
police  commissioners  down  to  November  27th,  a  period  of 
^"^  three  months  and  ten  days,  they  would  permit,  in  my  judg- 
ment, a  finding  of  fact  that  relator  acquiesced  in  th'e  action  of 
the  police  commissioners,  and  accepted  the  benefit  secured  to 
biin — a  pension  for  life,  equal  to  one-half  of  his  salary — ^in- 
tending to  waive  any  legal  claim  he  had  to  the  office. 

I  am  unable  to  find  in  the  record  the  contradiction  of  any 
allegation  in  the  returns  bearing  upon  this  issue  except  the 
statement  of  McLaughlin  that  he  protested  orally  to  the  clerk 
i^hen,  on  August  3l8t,  he  received  a  check  for  the  balance  of 
his  salary  and  another  for  his  pension.  McLaughlin  does  not 
say  he  ever  protested  to  any  member  of  the  police  board  until 
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two  days  before  the  commencement  of  this  proceeding,  or 
handed  the  clerk  a  protest  in  writing,  or  requested  him  to 
notify  the  board  that  he  was  not  satisfied;  but,  according  to 
his  own  statement,  he  contented  himself  by  saying  to  the  deik 
that  he  protested,  and  asking  him  if  it  was  necessary  to  put 
it  in  writing,  all  of  which  the  clerk  is  unable  to  recollect. 

This  issue  between  the  clerk  and  McLaughlin  would  haYe 
been  for  the  jury  to  pass  upon,  and  it  cannot  now  be  said  that 
it  would  not  have  been  passed  upon  in  favor  of  defendants  had 
the  court  admitted  other  important  evidence  which  defendants 
offered  in  support  of  this  issue.  The  court  refused  to  allow 
defendants  to  prove  that  Woodruff  had  been  appointed  captain; 
that  McLaughlin  had  been  appointed  a  deputy  by  Superin* 
tendent  McCuUough,  and  other  facts  tending  to  establish  that 
he  acquiesced  in  the  action  of  the  police  board  until  the  rights 
of  others  and  of  the  public  had  intervened. 

McLaughlin  was  asked:  ''And  you  have  since  that  time  been 
employed  as  a  deputy  by  Superintendent  McCuIlough?  Ob- 
jected to  as  immaterial,  irrelevant  and  incompetent.  Objec- 
tion sustained.  Exception.^'  The  same  objection,  ruling  and 
exception  followed  each  of  the  following  questions:  ''And  did 
you  receive  payment  for  your  services  in  that  employment?^ 
'*How  long  after  the  retirement,  as  alleged,  was  it  before  your 
successor  was  appointed  ?''  "Did  you  know  that  they  were 
about  to  appoint  a  captain  in  your  place  on  the  sixth  day  of 
September,  1901  r  "Did  you  read  *»«  in  the  'Stateman'  of 
September  6,  1901,  giving  notice  of  a  civU  service  examination 
for  the  purpose  of  obtaining  a  list  to  appoint  a  captsin  of 
police  from?^' 

If  he  intended  to  insist  that  the  office  was  his  as  matter  of 
right,  can  there  be  any  doubt  that  it  was  his  duty  to  notify 
the  police  commissioners  and  those  seeking  the  position  of  his 
intention?  Would  not  his  experience  also  have  advised  him 
that  it  was  wiser  to  do  so? 

Again  taking  up  the  questions  excluded  under  defendants^ 
exception  as  above,  we  quote  questions  asked  of  Commissioner 
Treanor:  "After  the  resolution  that  you  have  read  by  the 
board  of  police  of  the  city  of  Yonkers,  what  action  did  the 
board  take  in  regard  to  filling  the  vacancy  of  captain  ?*'  ^id 
you  know  prior  to  September  1,  1901,  of  the  surrender  by 
Captain  McLaughlin  of  his  keys  and  the  written  memorandum 
which  was  made  and  offered  in  evidence  here?*'  "Did  you 
after  September  1^  1901,  make  any  appointment  of  captain  ia 
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Qie  place  of  Captain  McLaoghlin,  retired?''  'Tip  to  what 
time  did  you?*'  '*When  was  Captain  Frederick  H.  Woodruff 
appointed  CE^ptain  of  police?''  '^ill  you  turn  to  the  appoint- 
meat  of  a  captain  in  the  place  of  Captain  McLaughlin?'^ 
^Was  there  any  action  taken  by  the  board  of  police  of  the  city 
of  Tonkers  to  fill  the  office  of  captain  after  the  retirement  of 
Captain  McLaughlin?"  ^^b  there  any  fund  with  which  to 
pay  the  salary  claimed  by  the  lelator?" 

The  facte  relied  upon  to  prove  relator's  acquiescence  in  the 
action  of  the  police  commissioners^  and  waiver  of  any  legal 
rights  were  (1)  his  failure  to  protest  against  the  action  of  the 
board  for  three  months  and  ten  days^  well  knowing  the  ground 
of  removal;  (2)  his  receipt  of  pension  money  in  the  interim; 
(8)  the  surrender  of  the  police  paraphernalia;  (4)  promptly 
seeking  and  obtaining  employment  elsewhere;  (5)  silence  on 
his  part  although  aware  of  the  fact  that  steps  were  being 
taken  to  fill  his  place^  which  would  be  likely  to  further  embar- 
rass legal  proceedings  taken  to  reinstate  him. 

Many  of  the  above  questions  would  have  invoked  answers 
4**^  tending  strongly  to  establish  some  facts  which  defendants 
daimed  existed^  and  upon  which  reliance  was  based.  And  for 
the  error  committed  in.  excluding  the  answers  a  new  trial 
should  be  had,  even  if  it  be  true,  as  asserted  by  relator,  that 
he  is  entitled  to  have  it  adjudged  in  this  proceeding  whether 
he  is  entitled  to  the  office  of  police  captain  of  the  city  of 
Yonkers,  an  office  now  held  by  Captain  Woodruff  under  claim 
of  right. 

The  claim  that  this  is  the  proper  proceeding  in  which  to 
seek  a  determination  of  relator's  claim  does  not,  however,  have 
support  in  authority  in  this  state,  for  as  long  ago  as  the  decision 
in  People  v.  Stevens,  5  Hill,  616,  it  was  held  that  where  title 
to  an  office  is  in  dispute  the  proper  method  of  trying  it  is  by 
information  in  the  nature  of  a  quo  warranto,  which  since  the 
eode  is  by  a  direct  action  instituted  by  the  attorney  general. 
The  proceeding  was  by  a  mandamus  to  compel  a  person  claim- 
ing to  be  clerk  of  the  common  council  of  Brooklyn  to  deliver 
up  the  books  and  papers  to  relator,  who  insisted  that  he  had 
Deen  duly  appointed  and  had  taken  the  oath  of  office.  An 
alternative  writ  of  mandamus  was  granted  on  behalf  of  relator 
netting  forth  that  he  was  duly  appointed  clerk  of  the  city  of 
Brooklyn  in  May,  1843,  and  had  taken  the  oath  of  office  but 
had  been  unable  to  gain  possession  of  the  office  and  the  books 
and  papers  from  the  respondent  Stevens.    To  this  writ  Stevens 
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retnmed  that  he  was  duly  appointed  and  sworn  in  as  derk  of 
the  city  of  Brooklyn  in  May,  1842;  that  he  immediately  enr 
tered  upon  the  duties  of  his  office  and  has  continned  to  dis- 
charge them  erer  sinoe^  and  that  by  the  city  charter  his  term 
of  ofSce  did  not  expire  nntil  another  derk  should  be  appointed 
in  his  place;  and  then  he  returned  the  facts  attending  the  al- 
leged election  of  relator  as  derl^  which  he  claimed  showed  that 
relator  had  not  been  appointed  to  the  ofiSce;  and  thereupon  in- 
sisted that  his  own  term  of  office  had  not  expired.    The  relator 
demurred  to  the  return,  insisting  that  the  facts  stated  therein 
showed  that  he  had  beeai  duly  chosen  derk.    All  of  the  facts^ 
therefore,   relating  to  the  title  to  the  office  were  before  the 
court    But  the  court  gave  judgment  ^^^  for  defendant  on  the 
demurrer,  holding  that  the  title  to  an  office  was  in  dispute;  that 
the  only  mode  for  trying  it  was  by   an  information  in  the 
nature  of  a  quo  warranto,  and  that  the  court  would  not  deter- 
mine the  question  on  mandamus.    Judge  Bronson  said:  '^Fhis 
is  professedly  a  proceeding  to  put  the  relator  in  the  possession 
of  the  books  and  papers  belonging  to  the  office  of  the  clerk  of 
the  city  of  Brooklyn.    It  is  in  fact  a  proceeding  to  try  the  title 
to  an  office,  both  parties  daiming  it,  and  the  defendant  being 
in  possession.'^    This  is  a  leading  case  on  the  subject,  and  has 
been  cited  with  approval  in  nearly  all  the  cases  in  whidi  the 
question  was  presented,  that  have  followed  it. 

In  People  y.  Vail,  20  Wend.  12,  the  proceeding  was  on  in* 
formation  in  the  nature  of  a  quo  warranto,  where  the  relator 
and  defendant  were  opposing  candidates  for  the  office  of  county 
clerk,  the  defendant  being  in  under  a  former  dection  and  hold- 
ing a  certificate  of  election  from  the  county  canyassers.  It  iras 
held  that  relator  was  entitled  to  the  office,  and  in  the  course  of 
the  opinion  the  court  said  of  defendant :  '^e  was  in  under  law- 
ful authority,  and  there  was  only  one  mode  in  which  the  re- 
lator, or  anyone  else,  could  question  his  title.'' 

In  People  v.  Lane,  55  N.  Y.  217,  relator  had  hdd  for  some 
time  the  office  of  assistant  clerk  of  the  sixth  district  court  under 
an  appointment  by  the  justice  thereof.  The  said  justice^ 
claiming  to  possess  the  requisite  power,  removed  relabur  from 
his  office  and  appointed  one  Keating,  who  took  possession  of  the 
office  and  was  exercising  the  powers  and  discharging  the 
duties  of  the  same  when  relator  filed  the  petition  asking  for 
a  mandamus  to  compel  defendants  to  make  and  ddiyer  a 
certificate  for  the  payment  of  salary.  The  special  term  de- 
nied the  motion.    The  general  term  reversed  its  decision  and 
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direcf;ed  the  mandamus  to  issue.  This  court  said  that  the 
reano¥Bl  of  relator  and  appointment  of  Keating  vas  under 
eolor  of  law,  and  the  legality  thereof  depended  upon  the  con« 
etmction  of  a  statute  framed  in  such  ambiguous  language  as 
to  render  its  interpretation  ^^  difBcultt  After  discussing  the 
situation,  the  opinion  concluded  as  follows:  '^Indeed,  it  is 
doubtfxil  whether  the  title  to  an  office  ought  ever  to  be  tried 
coUateTally  on  proceedingd  by  mandamus  instituted  in  behalf 
of  a  party  out  of  possession:  People  ▼.  Stevens,  5  Hill,  616, 
627.  After  a  careful  examination  of  the  various  statutes  bear- 
ing 'ai>on  the  subject,  we  think  that  the  legality  of  the  removal 
of  the  relator  is  not  so  clear  that  we  can  dispose  of  the  case 
against  him  upon  the  merits;  but  we  think^  for  the  reasons 
already  stated,  that  the  motion  should  have  been  denied  on 
the  groimd  that  mandamus  is  not  the  proper  remedy,  and 
without  prejudice  to  any  other  proceeding  which  may  be 
instituted  to  try  the  title  to  the  office." 

In  Matter  of  Gardner,  68  N".  Y.  467,  the  petition  of  the 
applicant  for  the  writ  of  mandamus  set  forth,  in  substance, 
that  he  was  duly  elected  an  alderman  of  Brooklyn  and  entered 
upon  the  discharge  of  the  duties  of  such  office;  that  as  such 
alderman  he  was  ex-officio  supervisor;  that  under  a  subsequent 
statute  one  Henry  P.  Coates  had  received  a  certificate  of  elec- 
tion as  supervisor  and  was  recognized  as  such  by  the  clerk  of 
the  board  of  supervisors;  that  the  statute  under  which  Coates 
claimed  to  be  elected  was  in  violation  of   the  state   constitu- 
tion and  void;  and  that  before  commencing   this   proceeding 
relator  had  applied  to  the  attorney  general  to  commence  pro- 
ceedings by  quo  warranto  to  try  his  title  to  the  office,  which 
had  been  refused.    This  court  held  that  mandamus  should  be 
refused,  and  in  the  course  of  the  opinion  said  that  it  was 
settled  at  a  very  early  period  in  the  judicial  history  of  the 
state  'Hihat  when  a  person  is  already  an  officer  by  color  of  right 
the  cou^  will  not  grant  a  mandamus  to  admit  another  person 
who  didms  to  have  been  duly  elected,  and   that   the   proper 
remedy  is  by  an  information  in  the  nature  of  a  quo  warranto : 
People  V.  Mayor  etc.,  3  J  ohns.  Cas.  79.    This  doctrine  has  since 
been  approved  and  upheld  by  repeated  decisions  and  has  be- 
come settled  law:    People  v.  Stevens,  5    Hill,  628,    629,  and 
authorities  cited;  Morris  v.  People,  3  Denio,  396.     The  rule 
is  distinctly  *^  asserted  in  the  cases  last  cited  that  the  only 
remedy  to  try  a  title  to  an  office  is  by  quo  warranto,  and  to 
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mstain  the  position  of  lelator^B  oonnfiel  we  would  be  oompdled 
to  ovemile  these  adjudications.'' 

Nichols  V.  MacLcan,  101  N.  T.  526,  64  Am.  Bep.  730,  5 
N.  E.  347,  was  an  action  to  recoyer  damages  for  the  allied 
unlawful  usurpation  of  an  office  by  defendant  PlaintifirB  in- 
testate, a  police  commissioner  of  New  York,  was  unlawfully 
removed  during  his  term  and  defendant  was  appointed  in  his 
stead.  He  assumed  the  duties  of  the  office  against  the  pro- 
tests of  intestate,  who  claimed  the  appointment  was  unautiior- 
ized.  The  proceedings  of  the  mayor  in  removing  intestate  were 
reversed  and  annulled  on  certiorari,  whereupon  defendant  sur- 
rendered the  office  and  intestate  was  again  officially  recognized 
by  the  board  and  assumed  the  duties  of  his  office.  The  court. 
Judge  Andrews  writing,  carefully  reviewed  the  procedure  in 
truch  cases  and  pointed  out  that  where  the  officer  de  jure  has 
not  been  reinstated  his  remedy  is  by  an  action  in  the  nature  of 
quo  warranto.  He  said:  '*The  courts  held  that  they  would 
not  at  the  instance  of  a  person  out  of  the  possession  of  an 
office  try  the  title  to  the  office  by  mandamus  or  other  proceed- 
ing, but  would  leave  him  to  his  remedy  by  information,  and 
it  has  been  said  in  several  cases  that  the  title  could  only  be 
tried  in  that  proceeding:  Citing  People  v.  Stevens,  5  Hill,  616; 
People  V.  Vail,  20  Wend.  12;  People  v.  Ferris,  76  N.  Y.  326; 
People  V.  Lane,  55  N.  Y.  217.  These  cases  proceed  upon  an 
intelligible  principle.^ 

In  People  v.  New  York  Infant  Asylum,  122  N.  Y.  190,  25 
N.  E.  241,  the  court,  in  affirming  a  decision  denying  man- 
damus where  relator  claimed  to  be  entitled  to  the  office  of 
secretary  of  the  board  of  managers,  which  was  then  in  posses- 
sion of  another,  cited  with  approval  from  the  opinion  of  the 
court  in  Matter  of  Gardner,  68  N.  Y.  467,  the  statement  that 
**it  was  settled  at  a  very  early  period  in  this  state  that  when  a 
person  was  already  an  officer  by  color  of  right,  the  court  wiU 
not  grant  a  mandamus  to  admit  anotlier  person  who  claims  to 
*^  have  been  duly  elected,  and  that  the  proper  remedy  is  by 
information  in  the  nature  of  quo  warranto*':  Citing  People  y. 
Stevens,  5  Hill,  616 ;  Morris  v.  People,  3  Denio,  396. 

In  People  v.  Goetting,  133  N.  Y.  569,  30  N.  E.  968,  relator 
was  appointed  in  1881  clerk  of  the  police  court  of  the  third 
judicial  district  in  Brooklyn.  In  1889  he  was  removed  by 
the  justice,  and  one  Degnan  was  appointed  in  his  steadL 
Eelator  then  brought  a  proceeding  against  the  police  justice 
to  compel  him  by  mandamus  to  recognize   him  as   the  clerk. 
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and  entitled  to  hold  said  of&ce,    Belator  claimed  that  as  an 
honorably  discharged  soldier  he  could  not  be  removed  ezceept 
for  cause  and  after  a  hearings  relying  upon  section  299,  title 
22,  chapter  588>  Laws  of  1888.    At  special  term  it  was  held 
that  audi  statute  did  not  apply  to  the  case  of  one  whose  position 
"waa  that  of  a  chief  derk  of  an  official,  but  in  this  coxurt  it  was 
esidy  Judge  Gray  writing:   '^lliere  is,  however,  this  insuper- 
able objection  to  the  maintenance  of  this  proceeding   by  the 
appellant,  that  mandamus  is  not  the  proper  remedy  in  such  a 
case.     The  office  claimed  is  filled  by  another  person,  holding 
under  color  of   rights  and  the  question  of   title  to  the  office 
turns  upon  the  construction  of  statutory  provisions^    It  would 
be  highly   inappropriate  to  determine   such  a   question   in  a 
mandamus  proceeding.    The  appropriate  remedy,  and  an  ade* 
quate  one,  is  by  information  in  the  nature  of  a  quo  warranto, 
in  which  proceeding  the  incumbent  of  the  office  can  be  heard 
in  his  own  behalf  upon  the  disputed  question.    The  rule  must 
be  regarded  as  well  established  by  frequent  decisions  of  the 
courts  of  this  state  that  the  writ  of  mandamus  should  be  re* 
fused  to  aid  the  admission  of  a  claimant  into  an  office  filled 
under  color  of  law,  and  when  the  title  to  it  presents  a  disput- 
able question:  Citing  People  v.  Stevens,  5  Hill,  616;  People 
y-  Lane,  56  N.  Y.  217;   Matter   of   Gardner,  68  N.  T.   467; 
Nichols  v.  MacLeanj  101  N.  T.  526,  54  Am.  Bep.  730,  5  N.  K 
347.     High,  in  his  work  on  Extraordinary  Remedies    (section 
49),  considers  such  a  rule  to  be  'establi^ed  by  a  very  over* 
whelming  current  of  authority.'  ^ 

In  People  v.  Brush,  146  N.  T.  60,  40  N.  E.  502,  relator 
^^  applied  for  a  peremptory  writ  of  mandamus  requiring  de- 
fendfljit  Brush  to  surrender  to  relator  the  office  of  mayor  of 
Mount  Vernon,  and  that  the  other  def  endanta,  composing  the 
common  council,  recognize  him  as  mayor.  He  claimed  that  at 
the  election  of  1894  he  received  a  majority  of  the  votes  law* 
folly  cast  for  mayor,  and  that  on  the  next  day  at  the  regular 
meeting  of  the  common  council  the  votes  were  duly  canvasesd 
and  he  was  declared  elected.  In  support  of  his  petition  he 
presented  the  certificate  of  the  city  clerk  that  a  resolution  to 
that  effect  was  adopted  by  the  common  council,  and  the  affi- 
davit of  defendant  Brush  that  he  conceded  that  the  relator 
was  duly  elected.  An  affidavit  of  one  of  the  defendants,  an 
alderman,  was  heard  in  opposition,  which  denied  that  relator 
received  a  plurality  of  the  votes.  This  court  held  that  man- 
ismos  was  not  the  relator's  proper  remedy,  but  that  be  should 
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have  resorted  to  an  action  under  the  code  in  the  nature  of 
quo  warranto,  and,  in  addition  to  citing  a  number  of  antiior- 
itieSy  already  referred  to,  in  support  of  the  decision,  quoted 
with  approval  the  following  from  Mediem's  Public  Offices 
and  Officers  (section  478) :  ^The  proceeding  by  quo  warranto 
is  a  proper  and  appropriate  remedy  for  trying  and  determining 
the  title  to  a  public  office,  and  of  ascertaining  who  is  entitled 
to  hold  it;  of  obtaining  possession  of  an  office  to  which  one 
ha8  been  legally  elected  and  has  become  duly  qualified  to  hold, 
and  also  of  removing  an  incumbent  who  has  usurped  it,  or 
who  claims  it  by  an  invalid  election,  or  who  illegally  continues 
to  hold  it  after  the  expiration  of  his  term/' 

In  Matter  of  Hardy,  17  Misc.  Eep.  667,  41  N.  Y.  Supp.  469, 
an  application  was  made  to  compel  the  mayor  of  the  city  of  Al- 
bany to  restore  the  relator.  Hardy,  to  an  office  from  which  he 
claimed  to  have  been  illegally  ejected.  His  successor  wras  a 
party  defendant  in  the  proceeding  and  was  heard  in  his  own  be- 
half, and  it  was  held,  citing  many  authorities  already  referred 
to,  that  inasmuch  as  Hardy  was  in  possession  of  the  office  under 
color  of  right,  mandamus  would  not  lie. 

The  learned  counsel  for  relator  has  not  brought  to  our 
attention  any  decision  in  this  state  holding  that  a  mandamus 
^^^  will  lie  where  some  one  is  actually  in  possession  of  the  office 
under  color  of  right,  as  is  this  defendant  Woodruff,  but  he  has 
called  attention  to  expressions  in  opinions  in  four  of  the  cases 
to  which  we  have  referred  (People  v.  Brush,  146  N.  Y.  60, 
40  K  E.  502,  People  v.  Goetting,  133  N.  Y.  569,  30  N.  E. 
968,  Matter  of  Gardner,  68  N.  Y.  467,  and  People  v.  Lane, 
55  N^.  Y.  270),  whidi  he  claims  suggest  an  exception  to  the 
general  rule^  namely,  that  mandamus  will  lie  where  there  is  no 
serious  question  as  to  the  title  to  the  office,  an  exception  which, 
if  once  created,  would  destroy  the  rule  itself,  rendering  uncer- 
tain that  which  is  now  certain.  If  such  an  exception  were  es- 
tablished, no  lawyer  could  safely  advise  his  client  whether  his 
remedy  should  be  by  direct  action  brought  by  the  attorney  gen- 
eral, or  in  a  proceeding  by  mandamus.  For  whUe  his  exam- 
ination of  the  situation  might  satisfy  him  that  the  question 
whether  his  client  or  one  in  possession  of  the  office  under  a  claim 
of  right  was  entitled  to  the  office  was  not  a  serious  one,  it 
would  be  impossible  for  him  to  know  whether  the  courts  would 
take  that  view  of  it,  and  the  courts,  too,  would  be  without  any 
standard  by  which  to  determine  whether  mandamus  would  lie 
or  a  direct  action  should  be  brought  by  the  attorney  genfiralf 
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and  hence  would  be  compelled  to  adopt  an  arbitrary  standard, 
in  each  case  depending  upon  the  point  of  view  of  the  court 
eaUed  upon  to  decide  it. 

If  it  were  an  open  question,  an  exception  creating  such  a 
degree  of  uncertainty — ^which  in  each  case  could  never  be 
definitely  determined  until  a  majority  of  the  court  of  last 
resort  would  express  an  opinion  as  to  whether  the  question  of 
right  to  an  office  was  a  serious  one — should  not  be  created. 
But  it  is  not  an  open  question,  as  will  sufficiently  appear  from 
an  examination  of  the  authorities  we  have  cited,  including  the 
four  cases  we  have  referred  to  as  being  relied  upon  by  relator. 
In  every  one  of  those  cases,  as  we  have  already  seen,  the 
court  held  that  mandamus  would  not  lie.  That  was  the  point 
of  the  decision  and  nothing  else  was  decided.  The  fact  that 
in  addition  to  sudi  decision  the  court  in  several  cases  in  the 
course  of  its  argument  made  use  of  the  expression  that  a  writ 
^®®  of  mandamus  should  not  issue  where  there  is  a  serious  ques- 
tion in  regard  to  the  title,  is  not  entitled  to  the  force  and  effect 
of  a  decision,  where  it  is  not  necessary  to  the  decision,  and  is 
clearly  obiter. 

The  argument  of  counsel  as  to  the  legal  effect  of  the 
expression  referred  to  in  the  cases  under  consideration  is  well 
met  by  the  opinion  of  this  court  in  Colonial  City  Traction 
Co.  V.  Kingston  City  E.  B.  Co.,  164  N.  Y.  493,  495,  48  N.  E. 
900,  where  it  is  said :  "It  was  not  our  intention  to  decide  any 
case  but  the  one  before  us,  which  simply  involved  the  standing 
of  plaintiff  to  make  the  application  in  question,  and  our  opin- 
ion should  be  read  in  the  light  of  that  purpose.  If,  as  some- 
times happens,  broader  statements  were  made  by  way  of  argu- 
ment or  otherwise  than  were  essential  to  the  decision  of  the 
questions  presented,  they  are  the  dicta  of  the  writer  of  the  opin-' 
ion  and  not  the  decision  of  the  court.'* 

It  is  suggested  that  Captain  Woodruff  and  the  other  police 
officers,  whose  rights  are  ultimately  to  be  affected  by  the 
determination  of  the  questions  suggested  by  this  record,  have 
in  some  way  lost  their  right  to  insist  that  this  question  shall 
only  be  determined  in  that  form  of  action  which  the  courts 
have  decided  to  be  the  proper  one  from  the  earliest  period  in 
the  judicial  history  of  this  state  to  the  present  time—^hat  by 
intervening  to  test  relator's  claim  they  have  parted  with  the 
right  to  insist  that  he  did  not  select  the  proper  remedy.  Such 
argument  as  can  be  made  in  support  of  tiiat  proposition  neces- 
sarily proceeds  on  the  theory  that  the  remedy  by  mandamus 
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has  been  denied  in  such  cases  always  because  the  parties  to 
bt  affected  were  not  before  the  courts  whereas  the  real  reason 
is  that  common-law  mandamus  will  only  issue  where  there  is 
a  clear  legal  right  to  the  office  or  thing  prayed  for;  and  it 
ia  also  a  general  rule  that  mandamus  will  not  be  granted  whone 
a  party  has  another  specific  legal  remedy,  and  from  the  earli- 
est times  the  legal  remedy  for  trying  the  title  to  an  office  was 
by  the  writ  of  quo  warranto,  now  a  direct  action  brought  by 
the  attorney  generaL  In  Blackstone's  Commentaries  it  is  said 
that  ''the  writ  of  quo  warranto  was  an  ancient  writ  to  ^^  try 
the  right  to  one  holding  a  public  office'^:  2  Blackstone's  Com- 
mentarieSy  263. 

In  the  very  first  case  cited  by  us  (People  r.  Sterens,  5  Hill, 
616),  the  incumbent  of  the  office  which  the  relator  was  seek- 
ing to  get  possession  of  by  mandamiis  was  a  party  defendant 
The  same  is  true  of  Matter  of  Hardy,  17  Misa  Sep.  667,  41 
N.  Y.  Supp.  469,  and  People  t.  Brush,  146  N.  Y.  60,  40  IT. 
E.  502.  This  question  is,  therefore,  settled  by  authority,  for 
it  ia  certainly  unnecessary  to  argue  that  the  defendants''  rights 
are  the  same  in  such  a  proceeding  as  this  one,  whether  they 
be  brought  in  on  their  own  motion  or  on  motion  of  relator. 

The  judgment  should  be  reversed  and  proceedings  disnusBed, 
with  costs. 

Gray,  O'Brien,  Martin  and  Werner,  JJ.,  concur. 

Bartlett  and  CuUen,  JJ.,  not  Toting^ 

Judgment  reversed,  etc 


Mandamus  will  not  lAe,  ordinarily,  to  try  title  to  office:  People 
T.  OldB,  8  Cal.  167,  58  Am.  Deo.  898,  and  eases  cited  in  the  cross- 
reference  note  thereto;  monographic  note  to  State  t.  Dmmy  12  Abu 
Pec.  28.  But  see  Lawrenee  v.  IngersoUi  88  Tenn.  62.  17  Am,  gt» 
Eep.  870,  12  8.  W.  422. 

A  Puhlio  Officer  may  waive  his  right  to  his  office  and  the  emolu- 
ments thereof  by  acqniescinfif  for  yean  in  his  illegal  remoral  there- 
from: Cote  ▼.  Biddeford,  96  lie.  491,  90  Aim  BL  Ben.  417,  58  AIL 
1019. 
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DI  LORENZO  V.  DI  LOEENZO. 

[174  N.  Y.  467,  67  N.  E.  63.] 

ICABBIAOE  is  a  OlYil  Contract  to  the  validity  of  which  th« 
^ee  and  fall  consent  of  the  parties  is  essentiaL     (p.  611.) 

MABBIAGE— Fraud  Which  Justifies  Annulment  of.^Under  a 
fitatnte  anthorizisig  a  court  to  annul  a  marriage  when  the  consent 
of  one  of  the  parties  was  obtained  by  foree,  duress,  or  fraud,  a 
litiaband  is  entitled  to  a  decree  annulling  a  marriage  to  which  he 
-was  induced  to  consent  'by  the  fraudulent  mispresentation  of  the 
woman  that  she  had  previously  given  birth  to  a  child  of  which  he 
was  the  father  and  which  she  exhibited  to  him,  when  in  truth  suoli 
<child  was  not  her  offspring,     (p.  613.) 

Action  to  annul  a  marriage  on  the  ground  that  the  plain- 
tiff's consent  thereto  was  induced  by  the  fraud  of  the  defend- 
ant.    This  fraud  consisted  in  the  defendant's  fraudulently  rep- 
resenting to  the  plaintiflf  that  in  October,  1891,  during  the 
plaintiff's  absence  from  the  state,  she  gave  birth  to  a  child  of 
which  he  was  the  father,  and  which  she  exhibited  to  him. 
Upon  a  trial  before  a  jury,  questions  of  fact  were  submitted 
to  it,  the  findings  in  response  to  which  were  that  the  parties 
had  not  been  married  by  an  Italian  minister  as  claimed  by  the 
defendant;  that  for  the  purpose  of  inducing  plaintiff  to  marry 
her,  defendant  had  falsely  and  fraudulently  represented  to  him 
that,  during  his  absence  from  the  state,  she  had  given  birth  to 
a  male  child,  of  which  he  was  the  father,  and  had  produced 
and  exhibited  such  child  to  him;  that,  relying  upon  such  rep- 
resentation and  believing  it  to  be  true,  the  plaintiff  had  mar- 
ried the  defendant  in  November,  1891;  that  the  defendant  had 
not  given  birth  to  such   child  or  any  child  in  or  about  October, 
1891.     The  trial  court  adopted  these  findings  of  the  jury.     It 
was  further  found  that  at  the  time  of  the  marriage  the  plain- 
tiff was  the  owner  of  real  estate  of  the  value  of  about  sixty- 
five  thousand  dollars;  that  there  had  not  been  any  issue  of  the 
marriage;  that  the  parties  thereto  at  the  time  of  the  contract 
of   marriage  and   ever  thereafter   were  residents  of  the  state, 
and  that  since  the  discovery  of  the  fraud  the  plaintiff  had  not 
cohabited  with  her.    Judgment  was  thereupon  entered  in  favor 
of  the  plaintiff  aimuUing  the  marriage,  and  an  appeal  from 
this  judgment  having  been  prosecuted  by  the  defendant  to  the 
appellate  division  in  the  second  part,  it  was  there  reversed,  and 
a  new  trial  ordered.     From  the  action  of  the  appellate  division 
the  plaintiff  appealed  to  this  court. 
Am.   St.   Bep,   VoL   95—39 
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Byron  Trayer,  for  the  appellani. 

Edward  Hymes,  EmaTwid  M.  Friend  and  Michael  Schaap^ 
for  the  respondent. 

*^^  GRAY,  J.  The  order  of  the  appellate  division  reversed 
upon  questions  of  law,  only^  and  the  facts  as  f onnd  by  the  trial 
courts  being  nndistnrbed  by  the  determination  of  the  appellate 
division,  mnst  be  taken  to  be  true. 

The  theory  of  the  decision  by  the  appellate  division,  as  I 
understand  it,  is  that  the  fraud  in  this  case  was  insufficient  to 
warrant  the  court  in  annulling  the  marriage  between  the  par- 
ties and  that  the  considerations  of  public  policy,  which  en- 
viron the  marriage  relation,  as  a  status,  so  far  take  it  out  of 
^^  the  domain  of  ordinary  contracts  as  to  render  this  condu- 
flion  necessary.  It  was  considered  that  the  representa4ions  of 
the  defendant  "worked  no  wrong,  for  which  the  law,  as  at  pres- 
ent established,^'  would  afford  any  remedy,  in  the  right  to  an 
annulment  of  tiie  marriage.  The  prevailing  opinion  of  the 
learned  court  is  very  elaborate  and  dear,  and  its  conclusions 
are  deliberately  readied  upon  a  careful  consideration  of  the 
authorities.  In  my  opinion,  however,  it  errs  in  failing  to  give 
due  effect  to  the  statutory  provision,  rdating  to  the  annulment 
of  a  marriage  for  fraud,  and  in  not  giving  to  the  element  of  a 
free  and  true  consent  in  a  marriage  contract  that  high  impor- 
tance whidi  it  has  in  contracts  generally. 

The  question,  therefore,  is  whether,  upon  facts  establishing 
that  the  consent  of  the  plaintiff  to  marry  the  defendant  was 
obtained  by  a  fraudulent  representation  and  by  a  stratagem, 
causing  him  to  believe  that  he  was  the  father  of  the  defend- 
ant's child,  the  fraud  was  of  such  a  material  nature,  as  to 
warrant  the  court  in  decreeing  the  annulment  of  the  marriage 
contract.  The  law  of  this  state,  with  respect  to  matrimonial 
actions,  is  regulated  by  statute.  The  Bevised  Statutes  earlj 
conferred  upon  the  chancellor  the  jurisdiction  to  declare  a  mar- 
riage contract  void  and  to  annul  the  marriage  (2  Bev.  Stats. 
142),  and  the  Code  of  Civil  Procedure,  into  which  their  pro- 
visions were  carried,  confers  a  general  jurisdiction  upon  the 
courts  of  the  state,  which  may  be  called  into  exerdse  for  cer- 
tain causes  existing  at  the  time  of  the  marriage.  One  of  those 
causes  is  stated  to  be  when  "the  consent  of  one  of  the  parties 
'^as  obtained  by  force,  duress,  or  fraud";  and  the  only  limita- 
tion imposed,  where  the  action  is  on  the  ground  of  fraud,  is 
that  it  must  appear  that  the  parties  have  not,  at  any  time  be- 
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fore  the  commencement  of  the  action^  ''voluntarily  cohabited 
05  husband  and  lirife,  with  a  full  knowledge  of  the  facts  con- 
stituting the  frand" :  Code  Civ.  Proc,  sees.  1743,  snbd.  4,  1750. 
This  language  is  broad  and  warrants  but  the  one  reasonable 
construction,  that  the  fraud  must  be  material,  to  that  degree 
that,  had  it  not  been  practiced,  the  party  deceived  would  not 
have  consented  to  the  marriage. 

47a  ipj^g  statutes  of  this  state  declare  that  marriage,  so  far  as 
its  validity  in  law  is  concerned,  is  a  civil  contract,  to  which 
the  consent  of  parties,  capable  in  law  of  contracting,  is  essential : 
2  Rev.  Stats.  138.    It  certainly  does  differ  from  ordinary  com- 
mon-law contracts,  by  reason  of  its  subject  matter  and  of  the 
supervision  which  the  state  exercises  over  the  marriage  rela- 
tion, which  the  contract  institutes.    In  such  respects  it  is  sui 
generis.    While  the  marriage  relation,  in  its  legal  aspect,  has 
no  peeuhar  sanctity,  as  a  social  institution,  a  due  regard  for 
its  consequences  and  for  the  orderly  constitution  of  society 
has  caused  it  to  be  regulated  by  laws,  in  its  conduct  as  in  its 
dissolution.    Judge  Story  said  of  it  that  it  is  ''something  moro 
than  a  mere  contract;  it  is  rather  to  be  deemed  an  institution 
of  society,  founded  upon  the  consent  and  contract  of  the  par-i 
ties  and  in  this  view  it  has  some  peculiarities  in  its  nature, 
character,  operation  and  extent  of  obligation,  different  from 
what  helong  to  ordinary  contracts^*:  Story's  Conflict  of  Laws^ 
sec.  108,  n.    While,  then,  it  is  true  that  marriage  contracts  are 
based  upon  considerations  peculiar  to  themselves  and  that  pub- 
lic policy  is  concerned  with  the  regulation  of  the  family  rela- 
tion, nevertheless,  our  law  considers  marriage  in  no  other  Ught 
than  as  a  civil  contract:  Kujek  v.  Ooldman,  150  N.  Y.  176,  56 
Am.  St.  Rep.  670,  44  N.  E.  773.    The  free  and  full  consent, 
which  is  of  the  essence  of  all  ordinary  contracts,  is  expressly 
made  by  the  statute  necessary  to  the  Validity  of  the  marriage 
contract.    The  minds  of  the  parties  must  meet  in  one  inten- 
tion.    It  is  a  general  rule  that  every  misrepresentation  of  a 
material  fact,  made  with  the  intention  to  induce  another  to 
enter  into  an  agreement  and  without  which  he  would  not  have 
done  so,  justifies  the  court  in  vacating  the  agreement.    It  is  ob- 
vious that  no  one  would  obligate  himself  by  a  contract,  if  he 
knew  that  a  material  representation,  entering  into  the  reason 
for  his  consent,  was  untrue.    There  is  no  valid  reason  for  ex- 
cepting the  marriage  contract  from  the  general  rule. 

In  this  case,  the  representation  of  the  defendant  was  as  to 
t  fact,  except  for  the  truth  of  which  the  necessary  consent  of 
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the  plaintiff  would  not  Iiave  been  obtained  to  tbe  marriage. 
^'^  It  was  designed  to  create  a  state  of  mind  in  the  plaintiS, 
the  operation  of  which  would  be  to  yield  a  consent  to  marry  the 
defendant^  in  the  belief  that  he  was  rectifying  a  great  wrong. 
The  minds  of  the  parties  did  not  meet  upon  a  common  basis  of 
operation.  The  artifice  was  such  as  to  deceive  a  reasonaUy 
prudent  person  and  to  appeal  to  his  sense  of  honor  and  of 
duty.  The  plaintiff  had  a  right  to  rely  upon  the  defendant's 
statement  of  a  fact,  the  truth  of  which  was  known  to  her  and 
tmknown  to  him,  and  he  was  under  no  obligation  to  T^rif y  a 
statement,  to  the  truth  of  which  she  had  pledged  herself.  It 
was  a  gross  fraud  and,  upon  reason,  as  upon  authority,  I 
think  it  afforded  a  sufficient  ground  for  a  decree  annulling  the 
marriage  contract.  The  jurisdiction  of  a  court  of  equity  to 
annul  ^  marriage,  for  fraud  in  obtaining  it,  was  early  asserted 
in  this  state  by  the  court  of  chancery,  at  a  time  when  the 
limited  powers  of  courts  of  law  were  inadequate  for  the  pur- 
pose. This  jurisdiction  was  expressly  rested  upon  the  genenl 
power  to  vacate  contracts  in  all  cases,  where  they  had  been 
procured  by  fraud.  From  this  general  jurisdiction  of  equity 
a  contract  of  marriage  was  not  regarded  as  being  excepted, 
when  the  assent  to  it  was  the  result  of  artifice,  or  of  gross 
fraud:  See  Ferlat  v.  Gojon,  Hopk.  Ch.  478,  14  Am.  Dec  554 > 
Burtis  y.  Burtis,  Hopk.  Ch.  657,  14  Am.  Dec.  563.  If,  as  it 
was  observed  by  Chancellor  Sandford  in  Ferlat  y.  Gojon,  Hopk. 
Ch.  478,  14  Am.  Dec.  554,  no  instance  of  the  exercise  of  ihis 
jurisdiction  was  to  be  found  in  England,  it  was  because  the 
ecclesiastical,  or  spiritual,  courts  had  cognizance  of  matrimoni&l 
causes;  but,  he  said,  the  jurisdiction  of  equity,  in  cases  of 
fraudulent  contracts,  seems  sufficiently  comprehensive  to  include 
the  contract  of  marriage. 

In  Scott  V.  SliufeLdt,  5  Paige,  43,  the  action  was  to  an- 
nul a  marriage,  which  the  plaintiff  had  been  induced  to  enter 
into  in  order  to  escape  proceedings  under  the  bastardy  act, 
which  the  defendant  had  brought  against  him,  upon  her  oalli 
that  he  was  the  father  of  her  child.  He,  subsequently,  ascer- 
tained that  the  child  was  by  a  negro.  Chancellor  Waiworlh 
held  that,  "if  the  mother,  at  the  time  she  charged  him  (the 
complainant),  as  the  putative  father  and  induced  him  to 
'*''*  marry  her,  under  the  supposition  that  the  child  miglit  be 
his  knowing  that  it  was  not  his  child,  but  that  it  was  the  chilii 
of  a  negro,  she  ....  intentionally  defrauded  the  eomplaiu' 
ant  in  such  a  manner  as  to  autliorize  the  court  to  declare  the 
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marriage  contract  a  nullity.**    The  power  that  was  deemed  by 
the  court  of  chancery  to  be  inherent  in  the  court,  in  the  exer- 
cise  of  its  equitable  jurisdiction  in  cases  of  fraud,  was,  soon 
hereafter,  expressly  conferred  upon  the  courts  by  the  legisla- 
ture of  the  state.    In  Blank  t.  Blank,  107  N.  T.  91,  13  N.  E. 
615^  the  action  was  to  set  aside  a  judgment  annulling  a  mar- 
riage  contract  between  the  parties,  upon  the  ground  that  the 
plaiutifi  (the  former  wife)  had  been  induced,  by  untrue  state- 
meiits  as  to  the  law,  to  refrain  from  defending  the  action.    The 
frauds  upon  which  the  action  to  annul  the  marriage  had  been 
based^  consisted  in  the  woman^s  representation  that  she  was  a 
'widow,  whereas  she  had  been  coUusively  divorced  from  a  former 
husband,  who  was  still  living.    In  affirming  the  judgment  in 
favor  of  the  defendant,  it  was  said  by  Judge  Rapallo,  in  the 
opinion,  that,  "whether  the  marriage  between  the  defendant 
and  the  plaintiff  was  legal,  or  illegal,  as  matter  of  law,  the 
frand,  by  which  she  was  charged  with  having  induced  the  de- 
fendant to  enter  into  the  contract,  was  sufficient  to  justify  the 
court  in  setting  it  aside,  and  she  does  not  in  any  manner  at- 
tempt to  deny  that  she  was  guilty  of  the  fraud  charged.'* 

Onr  attention  has  been  called  to  cases  in  the  courts  of  this 
state  and  of  other  states,  which  seem  to  hold  a  different  doc- 
trine upon  the  subject  of  the  judicial  annulment  of  a  mar- 
riage contract.    Whatever  may  be  said  in  explanation,  or  in 
differentiation,  I  think  it  is  sufficient  that  we  rely  upon  the 
plain  provision  of  our  statute  and  upon  the  application  to  the 
case  of  a  contract  of  marriage  of  those  salutary  and  funda- 
mental rules,  which  are  applicable  to  contracts  generally  when 
determining  their  validity.    If  the  plaintiff  proves  to  the  satis- 
faction of  the  court  that,  through  misrepresentation  of  some 
fact,  which  was  an  essential  element  in  the  giving  of  his  con- 
sent to  the  contract  of  marriage  and   which   was   of   such   a 
^""^  nature  as  to  deceive  an  ordinarily  prudent  person,  he  has 
been  victimized,  the  court  is  empowered  to  annul  the  marriage. 
Such  was  the  judgment  of  the  trial  court  upon  the  facts  in 
this  case  and  I  think  that  the  learned  justices  of  the  appel- 
late division,  who  concurred  in  reversing  that  judgment,  were 
in  error  in  holding  that  the  law  of  this  state  afforded  no  remedy 
to  the  plaintiff. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  upon  the  findings  of  {He  special  term  shoidd  be 
a£Brmed,  with  costs  to  the  plaintiff  in  the  appellate  division  and 
in  this  court 
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Parker,  C.  J^  BarOett^  Haigh^  MarUo,  Collea  and  Werner, 

Order  reversed,  etc. 


Murrloffe  It  «  Civil  Coniraet:  Hnlett  t.  O^rey,  66  Minn.  327,  61 
Am.  St.  B«p.  419,  69  N.  W.  31;  UcCnerj  ▼.  DaTis,  44  &  C.  195,  51 
Am.  St.  Bep.  794,  20  a  E.  178.  The  essentials  of  a  vaUd  mir- 
Tiag^  are  eapseitj  and  consent:  Yoorbees  ▼.  Yoorbees^  46  N.  J.  Eq. 
411,  19  Am.  6t.  Bcp.  404,  19  AH  172;  note  to  8Ute  ▼.  Lowell,  79 
Am.  St.  Bep.  370. 

A  Marriage  Procured  5y  Fraud,  as  wliere  antenuptial  pregnancy 
by  another  is  eoneealed  from  the  husband,  may  be  annolled:  Set 
the  monographie  note  to  State  t.  Lowell,  79  Am.  St.  Bep.  372. 
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SCULL  T.  AETNA  LIFE  INSUBANCE  COMPANY. 

ri32  N.  C.  30,  43  S.  E.  504.] 

INSUBAKOE  -OhlWrmi,  Who  Participate  in  as. — ^If  a  policy 
Uaues  insuring  the  life  of  A  for  the  benefit  of  her  children,  aU 
her  children  surviving  her  are  entitled  to  participate  in  the  bene- 
ftty  whether  bom  before  or  after  the  issuing  of  the  poUcj.    (p.  617.) 

Action  by  Bismarck  ScuU  and  others  against  the  defendant 
insorance  company.  Judgment  for  the  defendant;  the  plain- 
lifiF  appealed. 

SL  Leon  Scull  and  Frands  D.  Winston,  for  the  plaintifEs. 

Gteorge  Cowper,  for  the  defendants. 

*^  WALEIEB,  J,  This  case  comes  to  this  conrt  by  appeal 
from  the  judgment  of  the  court  below  upon  a  case  agreed  on 
by  the  parties.  It  appears  that  in  the  year  1869  a  policy  of 
insurance  was  issued  by  the  defendant  company  to  Mrs.  Nannie 
Walton^  widow  of  James  Walton,  by  which  her  life  was  in- 
sured ^  for  the  benefit  of  her  children,  she  then  having  three 
children,  the  defendants,  Jimmie  Flythe  and  Lily  W.  Scull  and 
Nannie  Nichols,  the  intestate  of  the  defendant,  E.  L.  Smith. 

In  the  year  1870  Mrs.  Nannie  Walton  married  E.  D.  Scull, 
and  the  issue  of  that  marriage  were  Bismarck  ScuU,  bom  in 
March,  1871,  and  Von  Moltke  ScuU,  bom  in  the  year  1874^ 
who  are  plaintifib  in  this  case. 

On  the  ninth  day  of  April,  1873,  Mrs.  Nannie  Walton,  then 
Mrs.  Scull,  surrendered  the  said  poUcy  and  received  from  the 
company  in  Ueu  thereof  a  paid-up  policy  for  the  sum  of  sevexx 
hundred  and  twelve  doUars,  which  was  issued  in  the  name  of 
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Nannie  Walton,  although  she  was  then  Mrs.  Scnll,  and  was  pay- 
able to  her  children  within  ninety  days  after  due  notice  and 
proof  of  her  death.  She  4ied  in  the  month  of  March,  1902^ 
her  husband,  E.  D.  Scull,  having  predeceased  her.  The  com- 
pany paid  the  money  due  upon  the  last  policy  into  court,  un- 
der its  order  and  by  agreement  of  the  parties^  to  await  the  de- 
cision as  to  the  distribution  of  the  fund. 

The  plaintiffs  contend,  upon  the  foregoing  facts,  that  they 
are  each  entitled  to  one-fifth  of  this  fund,  and  the  defendants 
resist  this  contention  and  claim  the  whole,  so  that  the  question 
presented  is,  whether  the  children  of  the  first  marriage  are 
the  sole  beneficiaries  under  the  policy  or  are  the  children  of 
the  second  marriage  entitled  to  participate  ratably  with  them 
in  the  fund  now  in  court.  The  court  below  held  that  the  chil- 
dren of  the  first  marriage  were  entitled  to  the  fund  to  the  ex- 
clusion of  the  children  of  the  second  marriage,  and  entered 
judgment  accordingly^  and  in  this  ruling  we  think  there  waa 
error. 

It  was  contended  by  counsel  for  the  plaintiffs,  on  the  arga«» 
ment  before  us,  that  Bismarck  Scull  was  surely  entitled  to 
share  in  the  avails  of  the  policy,  as  he  was  bom  before  the  last 
policy  was  issued,  but,  in  the  view  we  take  of  the  case,  it  is 
not  necessary  to  consider  this  question. 

**•  A  policy  of  insurance  is  essentially  like  a  gift  by  irill, 
the  only  difference  being  that  in  the  case  of  a  policy  of  insur- 
ance the  beneficiary  acquires  a  vested  interest  when  the  policy 
is  delivered,  which  becomes  vested  in  possession  or  enjoyment 
at  the  death  of  the  assured ;  while  in  the  case  of  a  gift  by  will 
the  interest  does  not  vest  until  the  death  of  the  testator.  In 
other  respects,  and  for  all  practical  purposes,  they  are  alike. 
If  a  bequest  is  made  to  A  for  life,  with  remainder  to  hia 
children,  those  in  esse  at  the  death  of  the  testator  take  a  vested 
estate,  which  will  open,  however,  and  let  in  any  after-bom 
child  during  the  life  of  A;  and  so  it  is  with  a  policy  of  in- 
surance payable  to  children,  the  interests  of  the  beneficiaries 
become  vested  at  the  time  of  the  delivery  of  the  policy  or  wh^ 
it  takes  effect,  as  a  contract  between  the  company  and  the  as- 
sured, as  to  those  then  in  esse,  but  will  open  and  let  in  any 
after-bom  children,  tad,  in  this  case,  whether  of  the  first  or 
second  marriage.  If  they  come  within  the  general  descriptioD^ 
they  will  share  under  the  policy. . 

The  interests  are  said  to  be  vested,  but  not  in  the  sense  that 
the  children  then  in  esse  will  take  exclusively,  but  rather  in 
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the  sense  that  the  interest  of  any  one  of  the  children^  already 
vested,  shall  not  be  devested  by  his  or  her  subsequent  death, 
and  the  share  of  such  deceased  child  will  go  to  his  or  her  per- 
sonal representative.  The  late  Chief  Justice  Smith  evidently 
had  this  distinction  in  mind,  when  in  the  case  of  Hooker  v. 
Sugg,  102  N.  C.  115,  11  Am.  St.  Eep.  717,  8  S.  E.  919, 
which  is  relied  on  by  the  defendant's  counsel,  he  used  the  fol- 
lowing language:  '^So,  if  children  be  designated  in  a  life 
policy  as  beneficiaries,  the  interest  vesting  at  once  is  in  such 
as  then  meet  the  description,  and  is  not  devested  in  favor  of 
survivors  by  a  death  afterward.''  He  certainly  did  not  intend 
by  that  language  to  say  that  after-bom  children  would  be  ex- 
eluded  and  those  in  esse  at  the  time  of  the  delivery  of  the 
policy  would  be  the  sole  beneficiaries.  This  is  made  perfectly 
**  clear  by  the  following  passage  taken  from  the  opinion:  'TLt 
is  unnecessary  to  consider  the  possible  effect  of  a  future  mar- 
riage upon  the  interests  of  the  children,  since  the  event  did 
not  take  place" :  Hooker  v.  Sugg,  102  N.  C.  120,  11  Am,  Si 
Bep.  717,  8  S.  B.  921.  So  that  the  question  presented  in  this 
case  and  stated  hypothetically  by  the  chief  justice  in  that  case, 
was  left  open  for  consideration  and  adjudication  when  it  should 
arise. 

It  seems  to  us  that  the  question  has  virtually  been  settled 
in  favor  of  the  plaintiffs  by  the  case  of  Coningland  v.  Smith, 
79  N.  C.  303,  in  which  it  is  held  that  a  policy  of  insurance 
for  the  benefit  of  children,  like  a  gift  by  will  to  them,  vrill 
vest  in  interest  in  the  children  then  in  esse,  at  the  time  of 
the  delivery  of  the  policy  or  when  the  contract  of  insurance 
is  complete,  but  vrill  open  and  let  in  any  after-bom  children 
during  the  life  of  the  assured.  As  in  the  case  of  wills,  a 
policy  of  insurance  should  receive  a  liberal  construction,  so 
as  to  take  in  as  many  of  the  objects  of  the  assured's  bounty  as 
possible:  3  Am.  &  Eng.  Ency  of  Law,  2d  ed.,  961,  964.  This, 
in  our  opinion,  is  the  just  and  reasonable  rule  of  interpreta- 
tion. The  question  seems  to  have  frequently  been  under  con- 
sideration by  the  courts  of  some  of  the  other  ^tes.  In  Koehler 
V.  Centennial  etc.  Ins.  Co.,  66  Iowa,  325,  23  N.  W.  687,  the 
policy  upon  which  the  suit  was  brought  was  payable  to  the  as- 
sured's  wife  and  children,  there  being  at  the  time  children  by  a 
former  marriage;  and  it  was  held  that  the  children  of  both 
marriages  were  entitled  to  share  in  the  avails  of  the  policy. 
Tlpon  a  substantially  similar  statfe  of  facts  to  those  in  this  case 
it  was  held^  in  McDermott  v.  Centennial  etc*  Life  Assn.,  24 
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Mo.  App.  73,  that  in  the  absence  of  an  ezpieesion  of  a  purpose 
to  limit  the  benefit  to  a  particolar  class  of  children,  it  was 
dearly  the  intention  of  the  assured  to  extend  it  to  all  his  chil- 
dren, and  that  this  intention  should  prevaiL  *Ti  would  be 
so  held/'  says  that  conrt^  '%i  the  interpretation  of  a  will;  and 
a  policy  of  insurance  being  a  postmortCTi  provision  for  persons 
dependent  upon  the  ^^  assured  is  to  be  interpreted  upon  sim- 
ilar principles.*'  In  Thomas  v.  Leake,  67  Tex.  471,  3  S.  W. 
703,  the  court  held  that  under  the  construction  the  law  gives 
to  tiie  word  '^children,"  as  used  in  policies  of  insurance,  it  does 
not  mean  certain  named  children  then  in  existence,  but  these 
together  with  such  as  may  thereafter  be  bom  to  the  assured: 
See,  also,  Stigler  t.  Stigler,  77  Va.  163 ;  United  States  Trust 
Co.  V.  Mutual  Benefit  Life  Ins.  Co.,  116  N.  T.  152,  21  N.  R 
1026;  Bicker  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn.  193,  38 
Am.  Eep.  289,  6  N.  W.  481. 

We  have  carefully  examined  the  authorities  cited  by  the 
learned  counsel  for  the  defendants,  and  are  unable  to  see  that 
they  militate  against  the  views  we  have  expressed.  In  the  case 
of  Connecticut  Mut.  Life  Ins.  Co.  v.  Baldwin,  16  B.  I.  106, 
23  Atl.  106,  so  much  relied  on  by  him,  the  poUcy  was  payable 
to  the  wife  and  children  of  the  assured,  and  the  court  held  that 
the  children  living  at  the  time  the  policy  was  delivered  were 
entitled  to  the  money  due  thereon,  to  the  exclusion  of  after- 
bom  children,  but  the  court  placed  its  decision  upon  the  ground 
that  the  wife  was  a  joint  beneficiary  with  the  children.  We 
do  not  think  this  fact  was  sufficient  to  change  the  general  rule 
of  construction  in  its  application  to  the  facts  of  that  case,  but 
however  this  may  be,  the  court  clearly  intimates  that  the  de- 
cision would  have  been  different  if  the  name  of  the  wife  had 
been  omitted  and  the  policy  had  been  payable  to  the  children 
as  a  class.  'Tossibly,''  says  the  court,  ^Hf  the  policy  had  been 
expressed  to  be  for  the  benefit  of  the  children  only,  the  doctrine 
in  respect  of  testamentary  bequests  to  children  payable  in 
futuro,  namely,  that  the  bequests  are  payable  to  them  as  a 
class,  and  that  the  class  will  open  to  let  in  after-bom  children 
to  participate  in  the  bequests,  might  be  applied.'^  This  is  a 
statement  of  our  case,  and  a  strong  intimation  that  the  rule 
of  construction  which  we  have  laid  down  should  apply  to  it 

In  Herring  v.  Sutton,  129  N.  C.  107,  39  S.  E.  772,  also  cited 
by  defendant's  counsel^  the  beneficiaries  were  designated  by 
name,  and  it  necessarily  followed  that  those  children  who  were 
thus  ^  named  took  a  vested  interest  in  the  policy,  to  the  ex- 
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elusion  of  all  other  children^  for  the  intention  to  restrict  the 
benefit  of  the  policy  tx>  them  was  clearly  expressed. 

It  was  suggested  that  the  assured  had  no  legal  right  to  sur- 
render the  old  policy  for  the  new,  but  we  do  not  think  that 
this  should  change  the  rule  of  construction.  Indeed,  if  the 
second  policy  had  not  been  issued,  and  the  money  had  been 
paid  under  the  first,  the  result  would  be  the  same.  The  first 
policy  was  payable  to  the  children,  and  this,  as  we  have  al- 
ready shown,  includes  after-bom  children.  The  change,  there- 
fore, from  the  one  policy  to  the  other,  whether  it  was  in  law 
a  continuation  of  the  old  policy  or  a  substitution  of  the  new 
one  for  it^  is  immateriaL 

Upon  a  review  of  the  whole  matter,  we  think  there  was  error 
in  the  ruling  and  judgment  of  the  court  below,  and  that  judg- 
ment should  be  entered  in  that  court  for  the  plaintiffs  in  ac- 
cordance with  the  agreement  of  the  parties. 

Per  CurianL    Judgment  reversed. 


If  a  Life  Insurance  Policy  is  made  payble.  to  sneh  ebildren  of  the 
assured  as  may  survive  him,  the  beneficiaries  are  all  of  the  surviving 
children  as  a  class,  and  include  those  bom  after  the  issuance  of  the 
policy,  and  those  of  a  second  as  well  as  by  a  first  wife:  Boquemore 
▼•  Dent,  135  Ala.  292,  93  Am.  St.  Bep.  33,  33  South.  178. 


SYKES  V.  BOONE. 

[132  N.  C.  199,  43  S.  E.  645.] 

TBUBW— Whan  not  within  the  Statute  of  Frauds. — ^A  trust 
declared  when  the  legal  title  is  transmitted  is  not  within  the  stat- 
nte  of  frauds,  and  does  not  require  a  consideration  to  support  it. 
(p.  621.) 

TBir8T&— Consideration,  When  not  Essential  to^ — ^An  executed 
trust  is  good  in  favor  of  a  volunteer.  If  declared  at  the  time  the 
legal  title  passesy  it  will  be  enforced,  though  without  eonsideni- 
iion.    (p.  624.) 

TBU8TS— Paid  to  CkAvej  Land  to  Another^— If  a  conveyaneo 
is  induced  by  the  promise  of  the  grantee  that  he  will  convey  the 
property  to  a  third  peraon  for  a  spMified  consideration  if  requestedi 
this  is  a  valid,  enf  oreeable  declaration  by  the  grantee  that  he  holds 
the  land  on  the  trust  to  eonvey  it  on  the  condition  specified,    (p. 

^0 
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Action  for  the  recovery  of  real  property.    Judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

Peebles  &  Harris  and  W.  E.  Daniel,  for  the  plaintiff. 
Day  &  Bell  and  Battle  ft  Mordecai,  for  the  defendant 


WALKER,  J.  The  plaintiff  in  this  action  sues  for  the 
recovery  of  real  property.  The  defendant  denies  his  right  to 
recover  the  possession  of  the  same  and  pleads  a  counterclaim, 
in  which  she  alleges  that  she  applied  to  Mr.  B.  B.  Winborne, 
the  agent  of  Miss  Yaughan,  who  was  the  owner  of  the  tract 
of  land  described  in  the  complaint^  for  the  purchase  of  said 
land,  and  Winborne  agreed  to  give  her  an  option  to  buy  the 
land  before  he  sold  it  to  anyone  else. 

On  the  14th  of  October,  1899,  the  plaintiff  applied  to  Win- 
borne for  the  purchase  of  the  land  and  Winborne  agreed  to  sell 
it  to  him  at  the  price  of  two  thousand  dollars,  but  before  the 
deed  was  prepared  and  executed,  Winborne  notified  the  plain- 
tiff of  his  previous  promise  to  the  defendant,  and  that  there- 
upon the  plaintiff  promised  and  agreed  with  Winborne  that,  if 
he  would  let  him  have  the  land  and  the  defendant  should  after- 
ward want  it  at  the  price  of  two  thousand  dollars,  he  would 
either  surrender  the  deed,  then  about  to  be  executed,  to  Hiss 
Yaughan  and  let  her  convey  to  the  defendant,  or  he  would  him- 
self convey  directly  to  the  defendant  upon  payment  of  two 
thousand  dollars. 

There  was  evidence  tending  to  show  that  the  plaintiff  had 
admitted  this  promise  both  before  and  after  the  execution  of 
the  deed,  and  there  was  much  evidence  to  corroborate  Win- 
home  who  testified  to  the  making  of  the  promise.  There  was 
also  evidence  tending  to  show  that  Winborne  would  not  have 
prepared  and  delivered  the  deed  if  the  promise  had  not  been 
made. 

The  following  issues  were  submitted  to  the  jury: 

1.  Did  B.  B.  Winborne,  as  agent  for  Bosa  Yaughan,  agree 
with  the  defendant  Bessie  Boone  to  give  her  the  refusal  of  the 
purchase  of  the  land  described  in  the  complaint^  aa  alleged  in 
the  answer?    Yea. 

2.  Was  the  deed  from  Bosa  Yaughan  to  the  plaintiff  eiz»> 
cuted  and  delivered  upon  the  understanding  and  agreement 
upon  the  part  of  plaintiff,  entered  into  immediately  before 
^^  and  at  time  of  execution  of  said  deed,  that  plaintiff  would 
convey  said  land  to  defendant  Bessie  Boone  for  two  thousand 
dollars  if  she  desked  it?    Yes. 
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3.  Did  defendant  Bessie  Boone  decline  to  take  said  land  at 
two  thousand  dollars,  as  alleged  by  plaintiff?    A.  No. 

4.  Did  said  Bessie  Boone  decide  to  take  said  land  at  two 
thousand  dollars,  and  notify  plaintiff  and  said  Winbome  within 
a  reasonable  time  as  alleged  by  the  defendant?    Yes. 

5.  Did  said  defendant  Bessie  Boone  offer  to  pay  plaintiff 
said  two  thousand  dollars;^  and  interest  and  expenses  as-  alleged 
by  her?    Yes. 

6.  What  damajge,  if  any,  is  plaintiff  entitled  to  recover? 
The  court  charged  the  jury  that  before  they  could  answer 

the  second  issue  ''Yes,''  the  defendant  must  satisfy  them  by 
strong,  clear  and  convincing  proof,  more  than  a  mere  prepon- 
derance of  evidence,  that  plaintiff's  promise  to  convey  the  land 
to  defendant  was  a  part  of  the  inducement  moving  Winborne 
to  execute  the  deed,  and  if  the  jury  found  that  the  promisq 
was  the  inducement  for  making  the  deed,  they  would  answer 
the  second  issue  'TTes.*'  The  court  further  charged  that  if  it 
was  Winbome's  purpose  and  intention  to  sell  to  the  plaintiff 
anyhow  and  to  deliver  the  deed  whether  such  promise  was  given 
or  not,  and  it  was  not  a  trust  or  condition  attached  to  the  title, 
and  not  intended  as  such,  the  jury  would  answer  the  second 
issue  "No.''  The  court  further  substantially  instructed  the 
jury  that,  if  Winbome  did  not  exact  the  promise  from  the  plain- 
tiff as  a  condition  precedent  to  the  making  of  the  deed,  and 
Winbome  did  not  annex  any  such  condition  or  trust  to  the 
transmission  of  the  title  or  the  delivery  of  the  deed,  the  jury 
should  answer  the  second  issue  ''No." 

The  jury  answered  the  second  issue  "Yes"  and  they  have 
thereby  found  as  follows :  That  W.  B.  Sykes  made  the  promise 
and  that  it  was  the  inducement  for  making  the  deed  ^^  and 
was  annexed  at  the  time  of  preparing  and  executing  the  deed, 
as  a  condition  and  trust  to  the  transmission  of  the  legal  title. 

Why  did  not  the  facts  thus  found  create  a  valid  parol  trust 
in  favor  of  the  plaintiff  which  *is  enforceable  in  a  court  of 
equity?  We  think  they  did.  It  is  familiar  learning  that  a 
trust  may  be  created  in  any  one  of  the  four  modes:  1.  By 
transmission  of  the  legal  estate,  when  a  simple  declaration  will 
raise  the  use  or  trust;  2.  By  a  contract  based  upon  valuable 
consideration,  to  stand  seised  to  the  use  or  in  trust  for  another ; 
3.  By  covenant  to  stand  seised  to  the  use  of  or  in  trust  for 
another  upon  good  consideration;  4.  When  the  court  by  its  de- 
cree converts  a  party  into  a  trustee  on  the  ground  of  fraud: 
Wood  V.  Cherry,  73  N.  C.  110. 


o         Ti,POirr8  VOL.  95.    t^^- Carolin*, 
622  Ambbicak  State  Bbpobm,  vw 

•iv!-  tliP  first  clasB,    a«    • 
The  trust  in  thiB  case  comes  ^^J^^  ^^  execnxtiom  <>f 
ieclaration  of  trust  was  made  at  tt^e  ^  *"Tfl^''T 

the  deed  «id  the  conyeyance  of  ^^^     j^^d,.  :pii;tni«a   v. 
«,  declared  is  not  withm  the  stetute  of       ^^  .^   -^^^^t 
Pittman,  107  N.  C.  159,  12  S- ^  « J;^^^^.^^  i3  .^de  at  or 
consideration  to  support  it    H  ^«/^^^lia  even  ia   favor  of 
before  the  legal  estate  passes,  it  ^^^^^^   109  N-   C.   4.88     13 
a  mere  volunteer:  Blacibum  v.  Bljckbn^,         ^^  ^^  ^    61 
S.  B.  937;  Pittman  v.  Prttm«n,  107  ^-        l^^^  ^rara^ 
We  are  unable  to  ^'^^J^''\T^J%lchBB^   l^ve  l>eeu 
many  cases  decided  in  this  ^^"^JJ'X  purchaser   who  paid 
made  at  public  or  judicial  sal^  ^IJ?  to  hold  the' land  sub- 
the  money  out  of  his  own  f""^«  f^^trnd  he  bought^  to  have 
ject  to  the  right  of  the  person,  whose  ^^     ^  ^j  1^  outlay, 
i  reconveyance  of  the  legal  ^^f , JP?^.XS^wa8  a  valid  psrol 
In  all  such  cases  it  has  been  held  that  there  w  ^^^  ^^^. 

trust  created  in  favor  of  the  ^ojf «  ^^^^^  ^^'^  Shields  r. 
Cobb  v.  Edwards,  117  1^-  ^ff  «f  v  Y^rk  82  N.  C.  510; 
Whitaker,  82  N.  C.  616 ;  MuIhoUand  v.  ^°^t^.^  i30  N^ 

Shelton  r.  Shdton,  68  N.  C.  292;  Owena  v.  Williams, 

C.  165,  41  S.  E.  93.  «„T*.liftfier  acqaired 

It  is  true  that  in  some  of  these  cases  *^«  P^^^^Tbuying 
the  land  at  an  undervalue  because  he  was  ^nowTi  to  .^  ^ 

for  the  benefit  of  the  defendant  m  the  execution,  ^^  ^^  j^ 
ueccssary  that  any  equitable  element  P^ould  be  m 
3rder  to  create  a  valid  trust,  we  have  that  element  i«  »"  ^a^ 
IS  the  jury  have  necessarily  found,  under  the  ^'^f'^f^  ,^ 
*e  charge  of  the  court,  that  the  plaintiff  obtained  tne  ^^ 
>j  reason  of  his  solemn  promise  and  engagement  to  con  j^^ 
he  defendant  upon  payment  of  the  purchase  money,  «;»  ^ 

his  promise  was  a  condition  precedent  annexed  at  J^®.  ^ 
if  the  execution  of  the  deed  and  waa  what  induced  ""v!**,, 
0  sell  and  convey  to  thQ  plaintifL  It  was  sahstantiauy, 
herefore,  |i  part  of  the  consideration  for  the  conveyance,  a**^ 
i  would  be  unconscionable  and  against  equity  for  the  piai"* 
iff  to  take  advantage  of  the  deed  and  to  insist  upon  holding 
le  legal  title  acquired  thereunder,  and  refused  to  perform  wc 
romise  he  made  in  order  to  procure  the  execution  of  the  deed, 
he  case^  in  this  view  of  it,  is  quite  as  strong  as  those  in  which 
J^J^     •"  frequently  interfered  in  behalf  of  parties  seefcinfe' 

irSd  b^  I  ^"  *"'^*  ^  *^«  l«gal  estate  and  to  have  it  ca- 
irced   by  a  conveyance  of  the  same. 
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The  case  of  Cloninger  v.  Suininit^  55  N.  C.  513^  presents  a 
Btrildng  analogy  to  this  case.  In  that  case  the  defendant  had 
agreed  with  the  owner  of  the  land,  when  the  latter  conveyed 
the  legal  title  to  him^  that  he  would  hold  it  subject  to  the 
right  of  a  third  party,  to  whom  the  owner  had  theretofore,  made 
a  bond  for  title,  to  have  a  conveyance  of  the  title  upon  pay- 
ment of  the  amount  specified  in  the  bond.  That  was  held  to 
be  a  valid  parol  trust  which  the  court  enforced  and  in  its  es- 
Bential  features  the  case  is  like  the  one  now  under  decision. 
**^  It  is  true  the  defendant  had  by  procuring  possession  of  the 
bond  for  title  induced  the  owner  to  convey  to  him,  but  in  this 
case  the  plaintifF  obtained  the  deed  and  conveyance  of  the  legal 
title  by  a  promise  to  hold  in  trust  for  Miss  Boone,  to  whom 
Winbome  had  previously  promieed  the  refusal  of  the  land  or 
an  option  to  buy  it.  Though  there  may  be  a  slight  distinction 
between  the  two  cases,  we  see  no  legal  difference. 

But  the  language  of  this  court  in  the  case  of  Cousins  v.  Wall, 
56  N.  C.  45,  is  conclusive  against  the  plaintiff.  In  that  case 
the  owner  of  the  land  was  under  a  contract  to  convey  to  the 
plaintiff  the  land  in  controversy  and,  instead  of  doing  so,  he 
conveyed  it  to  the  defendant,  who  paid  the  purchase  money  out 
of  his  own  funds,  but  at  the  time  of  the  execution  of  the  deed 
he  agreed  to  convey  to  the  plaintiff  upon  payment  of  the  amount 
of  the  purchase  money. 

In  commenting  upon  these  facts  and  after  referring  approv- 
ingly to  the  case  of  Cloninger  v.  Summit,  55  N.  C.  513,  Battle, 
J.,  for  the  court,  says :  *^y  paying  his  money  and  taking  the 
legal  title  to  himself,  defendant  held  the  legal  title  in  trust  to 
secure  the  repayment  of  the  purchase  money,  and  then  in  trust 
for  the  plaintiff.  The  defendant  never  contracted  to  sell  or 
convey  the  land,  or  any  interest  therein,  to  plaintiff;  for,  at 
the  time  of  the  agreement,  he  had  no  title  or  interest  in  the 
land,  and  it  was  only  by  the  force  of  the  agreement  that  he 
was  permitted  to  take  the  legal  title,  and  by  the  same  act  he 
took  it  in  trust  for  the  plaintiff.  It  is  manifest  that  the  statute 
of  frauds  does  not  apply." 

In  Dennison  v.  Goehring,  7  Pa.  St  175,  47  Am.  Dec.  505, 
Hie  conveyance  had  been  made  to  a  person  who  himself  paid 
the  purchase  money,  but  the  parol  trust  was  declared  for  an- 
other, who  happened,  it  is  true,  to  be  the  child  of  the  bar- 
gainor. It  was  held  that  the  trust,  though  voluntary,  was  valid 
and  enforceable  in  equity.  The  fact  that  the  beneficiary  waa 
the  child  of  the  bargainor  was  not  at  all  controlling  in  ^^  the 
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decision  of  the  case^  bat  the  reason  of  the  decisian  was  tliat 
the  trusty  having  been  declared  at  the  time  the  legal  tiUe 
passed^  and  being  therefore,  an  executed  or  perfected  farut, 
as  distinguished  from  an  executory  trust,  or  one  arising  out 
of  an  executory  agreement,  the  court  would  enforce  it  e?eii 
in  favor  of  a  volunteer,  or  without  any  consideration  moving 
from  the  beneficiary  to  support  ii  In  that  caae^  Oibeon,  C. 
J.,  says:  '^he  books  are  full  of  decrees  in  favor  of  childreA 
and  volunteers.  •  •  •  •  When  the  legal  estate  has  passed  by  t 
conveyance  in  which  a  trust  is  distinctly  declared,  the  trustee 
will  not  be  allowed  to  set  up  want  of  consideration  to  defect 
it:  James  v.  Morey,  2  Cow.  246,  14  Am.  Dec.  506,  507."* 

It  is  true  that  all  trusts  are  in  a  certain  sense  executory— 
that  is,  the  beneficiary  is  under  the  necessity  of  coming  into 
the  court  and  invoking  its  equitable  jurisdiction  for  the  en- 
forcement of  the  trust,  and  for  this  reason  Lord  Hardwick  at 
one  time  declared  that  there  was  no  such  distinction  as  thai 
asserted  between  executed  and  executory  trusts;  bnt  from  Hm 
position  he  was  forced  afterward  to  recede  and  he  finally  aban- 
doned it:  Exel  v.  Wallace,  2  Yes.  Sr.  318;  Bastard  y.  Proby, 
2  Cox,  8L  And  now  it  is  held  that  there  never  was  a  time 
when  there  was  not  a  substantial  difference  between  executed 
and  executory  trusts  in  this  respect — that  is,  that  one  is  good 
in  favor  of  a  volunteer  and  the  other  is  not.  An  execntei 
trust,  therefore,  if  declared  at  the  time  the  legal  estate  passes 
under  the  deed,  will  be  enforced  even  without  a  consideratioii: 
Ellison  V.  Ellison,  6  Ves,  666;  White  &  Tudor's  Leading  Caaes^ 
4th  Am.  ed.,  382 ;  Adams*  Equity,  79 ;  Bead  v.  Long,  4  Yeig: 
68;  Wyche  v.  Green,  16  Ga.  49;  Fletcher  v.  Fletcher,  4  Haw^ 
73. 

In  Pittman  v.  Pittman,  107  N.  C.  163,  12  S.  E.  61,  Shep- 
herd, C.  J.,  gives  a  very  full  and  accurate  statement  of  tbs 
law  with  reference  to  such  trusts.  He  says:  **Trusts  and 
^^  uses  were  raised  in  the  same  manner,  and  if  a  feofEment 
was  made  without  consideration,  a  use  resulted  to  the  feoffcr, 
luiless  the  use  or  trust  was  declared  at  the  time  of  the  con- 
veyance. Now,  it  must  be  observed  that  no  consideration  wa« 
necessary  to  a  feoffment.  The  conveyance  itself  raised  the  n» 
and  separated  it  from  the  legal  estate.  The  use  so  raised  wouWf 
however,  as  we  have  said,  m  the  absence  of  a  consideration,  re" 
suit  to  the  f coffer,  unless  declared  at  the  time  of  the  feoffinent, 
and  this  declaration  might  be  voluntarily  made  by  parol,  alitf 
in  favor  of  the  feoffee  or  a  third  person.    But  there  was  a 
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j;reat  differenee  in  this  respect  between  a  conveyance  wfaicb 
operated  by  transmitting  the  possession^  and  the  covenant  to 
stand  seised,  which  had  no  operation  but  by  the  creation  of  a 
new  nse;  and  as  this  use  was  raised  by  equity,  and  equity  never 
acts  vfithout  a  consideration,  a  consideration  was  always  neoea* 
«ary  to  the  transfer  of  the  interest  by  this  conveyance;  whereas^ 
in  the  case  of  a  feoffment  or  fine,  the  use  arises  upon  the  con- 
reyance  itself.  •  •  •  .  It  seems,  therefore,  that  at  common  law, 
only  the  solemn  conveyance^  by  livery  or  record,  could  raise  the 
use  by  its  own  virtue,  and  dispense  with  the  deed  declaring  it^^ 
as  wdl  as  the  consideration  for  raising  it:  Boberts  on  Fraud, 
92.  It  appears^  then,  that  at  common  law  no  use  or  trust  caa 
be  raised  in  lands  without  a  consideration,  except  in  the  single 
instance  of  a  conveyance  operating  by  transmutation  of  po6« 
session  the  character  of  the  conveyance  alone  being  sufficient 
to  raise  the  us^  and  to  dispense  with  the  necessity  for  a  con* 
sideration.'' 

When  the  principles  thus  laid  down  by  this  court  are  ap- 
plied to  the  facts  of  this  case,  we  do  not  see  why  the  promise 
made  by  the  plaintiff  to  Winbome  in  behalf  of  the  defendant, 
at  the  time  the  legal  title  passed  to  him,  was  not  a  valid  and 
enforceable  trust.  Iso  good  reason  has  been  suggested  to  us 
^^^  why  this  case  should  be  excepted  from  the  operation  of  ths 
principles  usually  applicable  to  cases  of  its  kind. 

We  do  not  think  that  the  decision  in  King  v.  Kincey,  36 
H*.  C.  187,  36  Am.  Dec.  40,  militates  against  the  views  we  have 
azpressed.  The  agreement^  there,  was  made  at  the  time  of  re* 
eeiving  the  deed  and  was  purely  voluntary.  The  deed  was  not 
procured  by  reason  of  the  promise;  indeed,  a  reconveyance  was 
not  contemplated  by  the  parties  at  the  time  the  deed  was  exe- 
cuted. Besides,  the  plaintiff  had  two  years  within  which  to 
redeem  the  land  and  failed  to  avail  himself  of  the  offer  ol  the 
defendant  and  the  relief  seems  to  have  been  denied  upon  that 
ground. 

The  assignment  of  error  as  to  the  ruling  of  the  court  upon 
the  admissibility  of  testimony  and  the  refusal  to  give  the  plain-* 
iifPs  first  and  seventh  prayers  for  instructions  involve  the  same 
question  as  the  one  we  have  already  discussed,  and  cannot  there- 
fore be  Bostained.  We  understand  that  the  instruction  re- 
quested in  the  plaintiff's  fifth  prayer  was  given  by  the  courts 
or  it  was  at  least  substantially  ^ven  to  the  jury,  and  that  was 
sufficient. 

Am.  St.  Bsp.,  Yol.  95—40 
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The  sixth  prayer  was  properly  refused.  The  question  was 
whether  the  trust  had  been  deckled  at  the  time  the  legal  title 
passed  to  the  plaintifi.  The  promise  could  have  become  a  i>art 
of  the  consideration  even  after  the  terms  of  the  purchase  had 
been  agreed  upon.  It  was  a  superadded  consideration,  and  the 
jnry  f ound,  under  proper  instructions  from  the  court,  it  was 
part  of  the  consideration  and  inducement  for  making  the  deed. 

We  conclude  upon  a  review  of  all  of  the  authorities  that 
there  was  a  valid  trust  declared^  at  the  time  of  the  conTey- 
ance  of  the  legal  estate  from  Miss  Yaughan,  in  favor  of  the 
defendant,  and  she  is  entitled  to  have  the  same  enforced  by  the 
conveyance  to  her  of  the  legal  title. 

The  parol  trust  is  enforceable  not  in  the  court  of  honor 
*^  alone,  as  the  plaintifiTs  counsel  contended,  but  in  the  forum 
of  conscience  where  right  and  equity  are  administered  in  ac- 
cordance with  those  well-established  principles  which  have  been 
found  to  be  best  calculated  to  do  justice  between  the  parties, 
and  to  compel  by  legal  methods  and  procedure  the  fulfillment 
of  solemn  engagements. 

We  believe  that  the  result  reached  in  this  case  is  not  only 
just,  but  that  any  other  interpretation  of  the  facts  of  the  case, 
with  reference  to  their  legal  character  and  efficacy,  would  be 
in  contravention  rather  than  in  fxQfillment  of  the  provisions  of 
the  statute,  for  it  has  been  well  said  that  it  is  not  easy  to  see 
how  such  a  trust  could  be  established  except  by  parol  evidence, 
and  that  if  such  evidence  were  not  competent  '^a  statute  made 
to  prevent  frauds  would  become  a  most  potent  instrument 
whereby  to  give  them  success'^ :  Bispham's  Equity,  sec  95. 

The  questions  as  to  the  tender  of  the  purchase  money  by  the 
defendant  before  the  suit  was  brought  and  as  to  the  costs  in 
the  case,  have  both  been  settled  against  the  plaintiff:  Cotton 
Mills  V.  Abernathy,  116  N.  C.  402,  20  S.  E.  622;  Martin  v. 
Bank,  131  N.  C.  121,  42  8.  E.  668.  There  is  no  error  in  the 
rulings  and  judgment  of  the  court  below. 

Per  Curiam.    Judgment  affirmed. 

Under  the  Statute  of  Frauds,  the  ezuitenee  of  a  direct  or  ezpreas 
tmst  in  lands  cannot  be  establiehed  by  parol:  Johnson  v.  Calnan, 
19  Colo.  168,  41  Am.  St.  Bep.  224,  34  Pac.  906.  See,  also,  Orth 
V.  Orth,  146  Ind.  184,  67  Am.  St.  Bep.  186,  42  N.  £.  477,  44  K.  E. 
17;  Smith  v.  Peacock,  114  Ga.  691,  88  Am.  St.  Bep.  63,  40  8.  E. 
767.  But  a  trust  which  arises  by  operation  of  law  is  not  within  the 
statute,  and  may  be  established  by  parol:  Haney  v.  Legg,  129  Ala. 

619,  87  Am.  St.  Bep.  81>  30  South.  34.  See,  too,'  Talbott  v.  Barber, 
11  Ind.  App.  1,  54  Am.  St.  Rep.  491,  38  N.  E.  487;  note  to  Jacksou 
V.   Cleveland,  90  Am.   Dec.   272-274. 
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HAVENS  V.  BANK  OP  TAEBORO. 

[182  N.  G.  2U,  43  S.  E.  639.] 

A  OOBPOBATION  IS  ANSWERABLE  for  tbe  Acts  and  Neg* 
lacts  of  Its  Agents  while  engaged  in  the  business  of  the  agency  to 
tbe  same  extent  and  under  the  same  eircumstances  that  a  natural 
person  is  charged  with  the  acts  and  neglects  of  his  agents,  (p. 
630.) 

A  BANK  IS  ANSWERABLE  for  the  Acts  of  Its  Cashier  done 
-writhin  the  apparent,  though  not  within  the  real  scope  of  his  agencj. 
(p.  630.) 

CORPORATIONS— LiabiUty  of  for  Stock  Certiflcate  Issaed 
Without  Authority. — It  the  president  of  a  banking  corporation  signs 
blank  certificates  of  stock  and  leaves  them  with  the  cashier  to  be 
filled  out  in  the  name  of  the  purchasers  when  called  for,  and  the 
cashier  issues  a  certificate  to  himself,  using  a  blank  so  signed,  and 
borrows  money  thereon  of  a  person  innocent  of  his  fraud,  the  cor- 
poration is  liable  to  the  lender  for  the  value  of  such  stock  not 
exeeeding  the  amount  of  the  debt  secured  thereby,     (p.  631.) 

CORPORATION— Stock— Notice,  When  not  Imported  by  Cer- 
tificate.— ^The  fact  that  a  certificate  of  stock  recites  that  it  is  trans- 
ferable only  on  the  stock-book  of  the  corporation  does  not  charge 
one  who  loans  money  on  it  as  collateral  security  with  notice  of  any 
defect  in  the  title  of  the  borrower,  who  is  named  in  such  certificate 
as  the  holder  of  the  stock  therein  specified,    (p.  635.) 

CORPORATE  STOCK— Bona  Fide  Porchaser  of.  Who  !& — 
One  is  not  deprived  of  his  character  of  bona  fide  purchaser  of  stock 
in  a  corporation  by  the  fact  that  the  certificate  is  not  surrendered 
and  the  transfer  noted  on  the  books  of  the  corporation,  though  such 
certificate  declares  that  it  is  transferable  only  on  the  books  of  the 
corporation,    (p.  635.) 

Action  by  Lucy  E.  Havens  against  the  defendant  bank  to  re- 
coyer  the  value  of  thirteen  shares  of  stock  issued  to  James  G. 
Meh^an,  and  received  by  her  from  him  as  security  for  a  loan. 
The  defendant  corporation  was  formed  in  1895,  and  thence  and 
nntil  October,  1897,  John  F.  Shackelford  was  its  president  "and 
James  G.  Mehegan  its  cashier.  Its  capital  stock  was  not  to 
be  less  than  twenty-five  thousand  dollars,  and  it  had  authority 
to  increase  the  stock  to  ten  times  that  sum.  The  president 
signed  a  number  of  blank  certificates  of  stock  and  placed  them 
in  a  safe  imder  the  control  of  the  cashier,  to  be  filled  out  in 
the  name  of  the  purchasers  when  called  for.  One  of  these  cer- 
tificates so  signed  the  cashier  made  out  in  favor  of  himself  with- 
out any  authority  and  without  the  knowledge  of  any  officer  of 
the  corporation,  and  also  without  paying  anything  therefor.  On 
this  certificate  he  borrowed  of  the  plaintifi  five  hundred  dol- 
lars and  indorsed  and  delivered  it  to  her  as  security.  The  oer- 
tificate  and  the  indorsement  thereof  were  as  follows: 


6S8  A  MEMO  AN  Staxe  Bbpobts,  Vol.  95.     [N.  Caroliii^ 

dumber  10.  Shares  13. 

'THE  BANK  OP  TABBOEO. 

Tarboro,  N.  0. 

'niiis  certifies  iiiat  Jas.  G.  Mehegan  is  the  owner  of  tH^^^«» 
aharei  of  tho  capital  stock  of 

"The  Bank  of  Tarboro, 
transferable  only  on  the  books  of  the  corporation  in  peraon  or 
by  attorney  on  surrender  of  this  certificate. 

'^  witness  whereof^  the  president  and  cashier  hsYe  hereto 
subscribed  their  names  and  caused  the  corporate  seal  to  be 
hereto  a£Bzed  at  TarborOj,  If.  G.,  this  22d  day  of  Noyember, 

I189B.  JOHN  F.  SHACKELFOBD, 

"PresideaQt. 
''JAS.  a  MEHEGAN, 

''Cashier. 

"That  there  appeared  on  the  back  of  said  certificate  the  f  (d- 
lowing  entries  and  indorsements,  to  wit: 

"  This  certificate  is  subject  to  an  assessment  of  sixty  per  cent 
payable  on  call  of  board  of  directors. 

"  *JAS.  G.  MEHEGAJJ. 

"  'Cashier.' 

"Tor  value  received  hereby  sell  and  transfer  and 

assign  to  the  shares  of  stock  within  mentioned,  and 

hereby  authorize to  make  the  necessary  transfer  on  the 

books  of  the  corporation. 

"  'Witness hand  and  seal,  this day  of >  189— 

" '  JAS.  G.  MEHEGAN. 

At  the  time  plaintiff  made  the  loan  and  received  the  oer* 
tificate  there  was  a  by-law  of  the  corporation  of  which  she  had 
no  knowledge,  as  follows: 

"Certificates  of  stock  signed  by  the  president  and  cashier  siar 
be  issued  to  stockholders  and  the  certificates  shall  state  on  the 
face  thereof  that  the  stock  is  transferable  only  on  tiie  books 
of  the  bank^  and  when  the  stock  is  transferred  the  certificate 
thereof  shall  be  returned  to  the  bank  and  canceled  and  pre- 
served, and  new  certificates  issued.  Bat  no  certificate  shall  be 
delivered  to  any  stockholder  until  his  stock  is  fully  paid.  Upon 
the  payment,  however,  of  the  first  assessment  of  forty  per  o^it 
of  said  stock  the  same  shall  be  issued  in  the  name  of  eadi  duu<fr* 
holder  as  he  shall  have  subscribed  for  &e  same^  and 


Feb.  1903.]      Hatewb  v.  Bank  of  Tabbobo.  629 

by  the  banK  until  tiie  same  is  fully  paid.  There  shall  he  issned 
to  said  stockholders  a  certificate  certifyiog  the  ntunber  of  shares 
of  capital  stock  that  said  shareholder  is  entitled  to  upon  a  pay- 
jnent  of  the  remaining  sixty  per  cent  of  the  par  Talue  of  said 
stocky  which  certificate  shall  state  in  its  face  the  amount  paid 
on  said  stock,  and  shall  be  assignable  and  transferable  in  the 
same  manner  as  herein  provided  for  capital  stock,  and  shall  be 
signed  by  the  president  and  cashier." 

The  plaintiff  demanded  the  issuing  of  a  new  certificate  to 
her,  which  the  bank  refused,  on  the  ground  ^;hat  the  certificate 
-which  she  hdd  was  spurious  and  void.  The  trial  court  decided 
against  the  plaintifiE  and  she  appealed^ 

Gilliam  &  Gilliam,  for  the  plaintifE. 
John  L.  Bridgers,  for  the  defendant 
a"  WALKER,  J.    It  appears  in  this  case  that  the  bank 


fully  authorized  by  its  charter  to  issue  the  certificate  of 

stock  in  question,  and  that,  so  far  as  the  face  of  the  certificate 
shows,  it  was  issued  in  accordance  with  the  provisions  of  the 
charter  and  the  by-laws  and  regulations.  The  plaintifE  loaned 
the  money  in  the  faith  .and  confidence  that  the  certificate  of 
stock  which  had  all  the  appearances  of  being  genuine  would 
constitute  a  valid  and  xmimpeachable  security  in  her  hands 
for  the  money  borrowed  ^®  by  Mehegan,  and  we  think  that, 
upon  well-established  principles,  she  had  the  right  to  so  re- 
gard it,  and  that  the  bank  must  pay  to  her  the  value  of  the 
stock  not  exceeding  the  amount  of  the  debt,  although  it  was 
in  fact  issued  without  the  authority  and  contrary  to  the  bank's 
instructions  and  in  fraud  of  its  rights. 

The  president  and  secretary  signed  several  blank  certificates 
and  they  were  then  left  with  the  cashier,  Mehegan,  to  be  filled 
out  in  the  name  of  the  purchaser  of  the  stock  when  called  for 
by  them. 

The  fact  that  they  were  signed  by  the  president  gave  Me- 
hepn,  the  cashier,  the  power  to  commit  the  fraud,  but  the 
opportunity  to  issue  the  spurious  certificate  was  afforded  by 
the  negligent  act  of  the  corporation  in  leaving  the  blank  cer- 
tificates with  Mehegan,  who  thereby  acquired  fuU  control  over 
them  and  the  bank  has  thus  become  the  author  of  the  fraud 
isA  the  victim  of  its  own  misplaced  confidence.  But  should 
the  plaintiflf,  an  innocent  holder,  be  caused  to  suffer  for  what 
the  bank  itself  made  it  possible  for  him,  Mehegan,  to  do  ?    We 
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think  not    The  decision  of  the  case  must  torn  upon  the  ap* 
plication  of  a  Bimple  and  just  principle  of  the  law  to  its  facta. 

^niHieneyer  one  of  the  two  innocent  parties  mnst  suffer  bj 
the  acts  of  a  third,  he  who  has  enabled  aach  third  person  to 
occasion  the  loss  mnat  sustain  W^i  Lickbarrow  y.  Mason,  t 
Term  Eep.  70. 

It  is  wdl  said  by  Lord  Holt  in  Heam  y.  Nicholsy  1  SalL 
289,  'Tor  seeing  somebody  must  be  a  loser  by  this  deceit^  it  is 
more  reason  that  he  that  employs  and  puts  a  trust  and  conr 
fidence  in  the  deceiyer  should  be  a  loser  than  a  stranger.** 

''Where  one  of  two  persons  must  suffer  loss  by  the  fraud 
or  misconduct  of  a  third  person,  he  who  first  reposed  a  con- 
fidence, or  by  his  negligent  conduct  made  it  possible  for  the 
*^  loss  to  occur,  must  bear  the  loss*':  Wilmington  etc  B.  & 
Co.  y.  Kitchin,  91  N.  C.  39. 

The  principle  has  a  striking  illustration  in  the  case  of  agency 
and  haa  been  extended  to  the  acts  of  corporations,  as  we  will 
presently  see.  'The  rule  has  been  established  and  may  now 
also  be  stated  as  an  indisputable  principle  that  a  corporation 
is  responsible  for  the  acts  and  negligence  of  its  agents  while 
engaged  in  the  business  of  the  agency,  to  the  same  extent  and 
under  the  same  circumstances  that  a  natural  person  is  charge- 
able with  the  acts  and  negligence  of  his  agent,  and  There  can 
be  no  doubt,'  says  Lord  Chancellor  Cranworth  in  Banger  y. 
Great  Western  By.  Co.,  6  H.  L.  Cas.  86,  87,  'that  if  the  agenta 
employed  conduct  themselves  fraudulently  so  that  if  they  had 
been  acting  for  private  employers  the  person  for  whom  fhey 
were  acting  would  have  been  affected  by  their  fraud,  the  same 
principles  must  prevail  where  the  principal  under  whom  the 
agent  acts  is  a  corporation''':  New  York  etc.  B.  B.  Co.  t. 
Schuyler,  34  N.  Y.  60. 

There  is  no  good  reason  for  holding  that  this  bank  is  not 
legally  responsible  for  the  fraudulent  acts  of  the  cashier  Me- 
hegan  upon  the  ground  that  at  the  time  he  delivered  the  cer- 
tificate to  the  plaintiff  he  was  not  in  the  performance  of  his 
master's  business,  but  was  acting  for  and  in  behalf  of  him- 
self and  outside  the  scope  of  his  agency.  This  woxQd  be  true 
aa  to  all  fraudulent  acts  and  as  to  all  acts  done  not  strictly 
within  the  line  of  duty.  The  correct  principle  is  that  it  will 
be  quite  sufficient  to  charge  the  employer  with  the  liability,  if 
all  ^e  acts  of  the  employ^  are  done  within  the  apparent^  though 
not  real,  scope  of  his  agency. 
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In  fhe  case  of  Western  Maryland  B.  B.  Co.  y.  Franklin  Banl^ 

60  Md.  36,  where  the  question  is  fully  discussed^  the  court  uses 

this  language :  ^t  may  be  conceded,  and  was  doubtless  the  case, 

that  the  agent  had  no  authority  in  fact  to  issue  such  certificate; 

he  had  no  real  authority  as  between  himself  and  his  principal, 

or  ***  other  parties  conusant  of  the  facts,  for  doing  the  par- 

tictdar  acts  complained  of,  but  the  company  by  its  own  act  and, 

as  it  turned  out,  misplaced  confidence,  placed  the  agent  in  the 

potsition  to  do,  and  procure  to  be  done,  that  class  of  acts  to 

which  the  particular  act  in  question  belongs;  and  in  such  case 

where  the  particular  act  in  question  is  done  in  the  name  of 

and  apparently  in  behalf  of  the  principal,  the  latter  must  be 

answerable  to  innocent  parties  for  the  manner  in  which  the 

agent  has  conducted  himself  in  doing  the  business  confided  to 

him.  Upon  no  other  principle  could  the  public  venture  to  deal 

with  an  agent.    In  such    case  the   apparent  authority    must 

stand  as  and  for  real  authority.''    And  again:  ''Where  he  is- 

smed  such  a  certificate  and  deUvered  it  to  a  third  party,  who 

acted  without  knowledge  and  in  good  faith,  paying  value  for 

it,  such  party  had  the  right  to  act  upon  the  presumption  that 

the  representations  of  such  certificates  were  truthful,  and  not 

false  and  fraudulent.    Having  confided  to  him  the  said  trust 

of  executing  the  business,  the  agent  was  held  out  to  the  public 

as  competent,  faithful  and  worthy  of  confidence;  and  though 

he  deceived  both  his  principal  and  the  public,  by  forging  and 

issuing  false  certificates,  it  is  but  reasonable  that  the  principal, 

who  placed  him  in  the  position  to  perpetrate  the  wrong  should 

bear  the  loss.*' 

But  a  decision  was  made  upon  substantially  the  same  facts 
that  we  have  in  this  case  in  favor  of  the  holder  of  such  a  cer- 
tificate in  the  case  of  Titus  v.  Great  Western  etc.  Bead  Co.,  61 
N.  T.  237,  in  which  it  was  said :  ''Where  the  treasurer  of  a  cor- 
poration upon  the  faith  and  pledge  as  collateral  of  spurious  cer« 
tificates,  drawn  up  and  executed  in  the  form  and  manner  pre- 
scribed by  the  by-laws  (signature  of  the  president  having  been 
negligently  affixed),  purporting  on  its  face  to  be  of  stock  owned 
by  the  treasurer,  obtained  a  loan  of  one  acting  in  good  faith 
and  in  ignorance  of  the  fraud,  there  being  nothing  upon  the 
face  of  the  certificate  to  notify  the  I^ider  of  any  defect  in  the 
*^  title,  the  corporation  is  liable  to  the  holder  for  the  value 
of  the  stock,  if  tihie  stock  of  the  company  had  been  issued  up 
to  the  full  limit  fixed  by  the  charter.*^ 
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The  case  of  Titus  y.  Great  Western  etc  Bead  Co.,  61  N.  Y. 
237,  has  been  cited  with  approval  in  many  coorts  in  tiiia 
country  and  the  principles  therein  stated  and  applied  meet 
with  onr  unqualified  approval  as  being  thoee  most  consonant 
with  reason  and  justice,  and  we  do  not  see  why  it  should  not  be 
decisive  of  this  case.  Among  the  many  cases  sustaining  the 
principle  of  that  decision  we  cite  the  following:  Holbrook  v. 
New  Jera^  Zinc  Co.,  57  N.  Y.  616;  Bridgeport  Bank  v.  New 
York  etc.  B.  R  Co.,  30  Conn.  231;  Allen  y.  Sou&  Boston  B. 
B.  Co.,  150  Mass.  200,  15  Am.  St.  Bep.  185,  22  N.  E.  917; 
Craft  y.  South  Boston,  150  Mass.  207,  22  N.  E.  920 ;  Fif U» 
Avenne  Bank  y.  Forty-Second  Street  etc  Ferry  Co.,  137  N.  Y. 
321,  33  Am.  St  Bep.  712,  33  N.  E.  378 ;  People's  Bank  v. 
Kurtz,  99  Pa.  St  349,  44  Am.  Bep.  112;  Manhattan  Beach  Ca 
v.  Hamed,  27  Fed.  486;  Cincinnati  etc.  B.  B.  Co.  v.  Citizens' 
Nat  Bank,  56  Ohio  St.  351,  47  N.  E.  249 ;  Clark  on  Corpora- 
tionSy  438;  Mechem  on  Agency,  sec  717. 

We  do  not  think  there  was  anything  in  the  face  of  the  certifi- 
cate to  cause  the  plaintiff  to  suspect  any  fraud  when  she  took 
it  as  collateral  security  for  the  loan  to  Mehegan.  The  mere 
fact  that  it  was  issued  in  the  name  of  Mehegan,  we  have  seen^ 
was  not  sufficient  for  this  purpose,  and  the  requirement  that 
it  should  be  transferable  on  the  books  of  the  bank  cannot  in 
our  opinion,  have  any  such  effect  As  the  principle  govern- 
ing in  such  cases  is  so  clearly  and  forcibly  stated  in  the  case 
of  McNeil  V.  Tenth  Nat  Bank,  46  N.  Y.  325,  7  Am.  Bep. 
341,  we  quote  at  length  from  that  decision:  'The  mere  posses- 
eion  of  chattels,  by  whatever  means  acquired,  if  thare  be  no 
other  evidence  of  property  or  authority  to  sell  from  the  true 
owner,  will  not  enable  the  possessor  to  give  a  good  title.  But 
if  the  owner  intrusts  to  another,  not  merely  the  possession  of 
the  property,  but  also  written  evidence,  over  his  own  signa-^ 
ture,  of  title  thereto,  and  of  an  unconditional  power  of  dispo- 
sition  ^^  over  it,  the  case  is  vastly  different  There  can  be  no 
occasion  for  the  delivery  of  such  documents,  unless  it  is  in- 
tended that  they  shall  be  used,  either  at  the  jdeasure  of  the  de- 
positary or  under  contingencies  to  arise.  If  the  conditions 
upon  which  this  apparent  right  of  control  is  to  be  exercised 
are  not  expressed  on  the  face  of  the  instrument,  but  renudn  in 
confidence  between  the  owner  and  ihe  depositary,  the  case 
cannot  be  distinguished  in  principle  from  ttiat  of  an  agent 
who  receives  secret  instructions  qualifying  or  restricting  iuk 
spparently  absolute  power It    was   only   necessary   ta 
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•  Yalid  traoBto  as  'between  the  parties,  that  the  affiigzunent 
Knd  power  ehomld  be  in  writing.  The  commaii  practice  of 
paadng  the  title  to  stock  by  delirery  of  the  certificate  with 
hlank  afisignment  and  power  has  been  repeatedly  shown 
Bud  sanctioned  in  cases  whieh  have  come  before   our  coturts. 

•  •  •  •  It  has  also  been  settled  by  repeated  adjudications  that, 
as  hetween  the  parties,  the  delivery  of  the  certificate  with 
asaigninent  and  power  indorsed  passes  the  entire  title,  legal 
and  eqnitable,  in  the  shares,  notwithstanding  that  by  the 
terms  of  the  character  or  by-laws  of  the  corporation  the  stock 
is  dedajred  to  be  transferable  only  on  its  books;  that  such 
prorisions  are  intended  solely  for  the  protection  of  the  cor- 
poration, and  can  be  waived  or  asserted  at  its  pleasure,  and 
thai  no  effect  is  given  to  them  except  for  the  protection  of  the 
corporation;  that  they  do  not  incapacitate  the  shareholder 
from  parting  with  his  interest,  and  that  his  assignment,  not 
on  the  books,  passes  the  entire  legal  title  to  the  stock,  sub- 
ject only  to  such  liens  or  claims  as  the  corporation  may  have 
upon  it,  and  excepting  the  right  of  voting  at  elections.  •  •  •  • 

^^y  omitting  to  register  his  transfer,  the  holder  of  the  cer- 
tificate and  power  fails  to  obtain  the  right  to  vote,  and  may 
lose  his  stock  by  a  fraudulent  transfer  on  the  books  of  the 
company,  by  the  r^stered  holder,  to  a  bona  fide  purchaser. 
But,  in  this  respect,  he  is  in  a  condition  analogous  to  that  of 
"^  the  holder  of  an  unrecorded  deed  of  land,  and  possesses  a  no 
leas  perfect  title  as  against  the  assignor  and  others.  And 
he  would  have  no  action  against  the  corporation  for  allowing 
such  a  transfer  in  violation  of  his  rights.  He  also  takes  the 
Tide  of  collection  of  dividends  by  his  assignor,  or  of  any  lien 
the  corporation  may  have  on  the  shares.  But  in  other  respects 
hsa  title  is  complete. 

The  holder  of  such  a  certificate  and  power  possesses  all  the 
external  indicia  of  titie  to  stock,  and  an  apparently  unlimited 
power  of  disposition  over  it.  He  does  not  appear  to  have, 
as  is  said  in  some  of  the  authorities  dted,  concerning  the 
assignee  of  a  choee  in  action,  a  mere  equitable  interest,  which 
is  said  to  be  notice  to  all  persons  dealing  with  him  that  they 
f^lm  subject  to  all  equities  latent  or  otherwise,  of  third  par- 
tus; but  apparently,  the  legal  title  and  the  means  of  transfer- 
RSg  such  title  in  the  most  effectual  manner.  Such,  then, 
heiqg  the  nature  and  effect  of  the  documents  with  which  the 
plaintiff  intrusted  his  brokers,  what  position  does  he  occupy 
tswaid  persons  who,  in  relianoe  upon  those  documents^  have 
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in  good  faith  adnmoed  monej  to  flie  fan&en  or  fhelr  aarigni 
on  a  pledge  of  ihe  diaieB?  When  he  aflserte  his  title  and 
daima  aa  against  them  that  he  conld  not  be  d^riTed  of  Us 
propeitf  without  his  oonaent,  cannot  he  be  tndj  answered 
that  by  leaving  the  certificate  in  the  hands  of  his  biokec^ 
accompanied  by  an  instrument  bearing  his  own  signatnie^ 
which  purported  to  be  ezecated  for  a  consideration,  and  to 
convey  the  title  away  from  him,  and  to  empower  tbe  bearer 
of  it  irrevocably  to  dispose  of  the  stock  he,  in  fact  'sabstitated 
his  trust  in  the  honesty  of  his  brokers  for  the  control  iriiidi 
the  law  gave  him  over  his  own  property/  and  that  the  ooDr 
sequence  of  a  betrayal  of  that  trast  should  fall  upon  him  who 
reposed  it,  rather  than  upcm  innocent  strangers  from  whom 
the  brokers  were  thereby  enabled  to  obtain  their  money-''  See, 
also,  Loring  v.  Salisbury  Milk,  125  Mass.  150;  Leyson  ***  v. 
Davis,  17  Mont  220,  42  Pac  775;  Stone  v.  Hackett^  12  Gray 
(Ma«8.),  231. 

The  text-writers   are  equally  explicit   in   stating   the   doc- 
trine.   Morawetz   on   Private  Corporations,  section  185,  says: 
'3y  general  mercantile  usage,  shares  in  a  corporation  are  as- 
signable by  indorsement  and  delivery  of  the  certificate  issued  to 
the  owner  as  evidence  of  his  rights.    It  is  well  settled  that, 
after  a  certificate  for  shares  has  been  indorsed  by  the  holder, 
with  an  assignment  and  power  of  attorney  to  execute  a  trans- 
fer upon  the  stock-books  the  name  of  the  transferee  and  attor- 
ney being  left   blank,  the  certificate   thus   indorsed    may  be 
passed  from  hand  to  hand,  and  the  last  holder  will  be  entitled 
to  fill  up  the  assignment  and  power  of  attorney,  and  complete 
the  transfer  by  entry  upon  the  books  of  the  company.    Stodc 
certificates  of  aU  kinds  have  been  constructed  in  a  way  to  in- 
vite the  confidence  of  business  men,  so  that  they  have  becomo 
the  basis  of  commercial  transactions  in  all  the  large  cities  of 
the  country,  and  are  sold  in  open  market,  the  same  as  other 
securities.    Although  neither  in  form  or  character  n^otiaUe 
paper,  they  approximate   to  it   aa  nearly  as   practicable.    If 
we  assume  that  the  certificates  in  question  are  not  different 
from  those  in  general  use  by  corporations^  and  the  assomp- 
tion  is  a  safe  one,  it  is  easy  to  see  why  investments  of  this 
character  are  sought  after  and  relied  upon.    No  better  form 
could  be  devised  to  assure  the  purchaser  that  he  can  buy  with 
safety.    He  is  told  under  the   seal  of   the   corporation,  thit 
the  shareholder  is   entitled  to  so   much  stock,  which  can  be 
transferred  on  the  books  of  the  corporation  in  person  or  by 
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sttoniey,  when  the  certificates  are  flnrreiidered  but  not  other- 
wifle.  This  is  a  notification  to  all  persons  interested  to 
Itnow  that  whoeyer  in  good  faith  buys  the  stocky  and  produces 
to  the  corporation  the  certificate^  regularly  assigned  with 
power  to  transfer,  is  entitled  to  have  the  stock  transferred 
to  him.  And  the  notification  goes  further,  for  it  assures  the 
"®  holder  that  the  corporation  will  not  transfer  the  stock  to 
any  one  not  in  possession  of  the  certificate." 

It  follows,  therefore,  from  the  application  of  these  principles, 
which  are  sustained  by  the  highest  authority,  that  the  plain- 
tifi  was  not  notified  in  any  way  by  the  certificate  itself  that 
it  had  not  been  regularly  issued;  nor  was  there  anything  on 
its  face  calculated  to  arouse  suspicion  or  inquiry  and  to  put 
her  on  her  guard.  She  was  therefore,  as  between  the  bank  and 
herself,  the  bona  fide  holder  for  value  of  the  certificate  with 
an  unimpeachable  title  thereto,  and  if  the  certificate  was  not 
an  overissue  of  stock,  she  is  entitled  to  a  transfer  of  it  on  the 
books  of  the  bank  and  to  a  new  certificate,  and  if  the  stock  of 
the  bank  has  been  issued  to  the  full  limit  authorized  at  the 
time,  which  appears  to  be  the  case  from  the  facts  agreed,  she 
is  entitled  to  recover  its  value  of  the  defendant:  Bank  v.  Lanier, 
11  Wall  369. 

The  defendants'  counsel  in  his  argument  before  us  relied 
on  the  case  of  Moores  v.  Citizens'  Nat.  Bank,  111  TT.  S.  156,  4 
Sup.  Ct.  Bep.  345.  That  case  is  quite  different  from  ours  in 
that  the  cashier  agreed  to  give  the  plaintiff  in-that  suit  a  certifi- 
cate of  stock  which  he  alleged  had  been  issued  to  himself, 
whereas  he  deposited  with  the  plaintiff  one  in  her  own  name, 
and  the  court  attached  great  importance  to  this  fact,  and  held 
that  it  was  notice  to  her,  and  rather  intimated  that  if  the  stock 
had  been  issued  in  the  cashier's  name  the  decision  would  have 
been  the  other  way.  The  defendants'  counsel  also  relied  on  the 
case  of  Farrington  v.  South  Boston  B.  B.  Co.,  150  Mass.  406, 
16  Am.  St.  Bep.  222,  23  N.  E.  109,  but,  upon  examination  of 
the  facts  of  that  case,  we  find  that  they  are  substantially  the 
same  as  those  in  the  case  of  Moores  v.  Citizens'  Nat.  Bank,  111 
IT.  S.  156,  4  Sup.  Ot.  Bep.  345.  We  think  that  those  cases  can 
easily  be  distinguished  from  the  one  at  bar,  but  if  they  cannot 
be,  we  would  refuse  to  follow  them,  as  we  believe  that  the  prin- 
eiples  we  have  laid  down  as  those  which  should  control  the  de- 
cision of  this  case  are  perfectly  sound  and  in  full  accord 
•*^  with  reason  and  right.  We  are  of  the  opinion  that  the 
adoption  of  any  other  principle  as  applicable  to  such  a  case 
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would  seriouBly  impsir  the  integrity  of  business  transactioDfly 
and  by  destroying  public  confidence  in  sach  secoritieB  wonld 
prevent  the  free  and  nntranuneled  dealing  in  stock  certificates 
and  other  paper  of  a  like  kind,  which  is  so  essential  to  the 
maintenance  of  their  yalne  and  nsefulness  and  to  the  snocess 
of  many  important  and  legitimate  business  enterprises.  The 
effect  of  a  contrary  rule  would  indeed  be  yery  baneful  and 
far-reaching.  It  is  better  to  stand  by  the  old  and  familiar 
principle,  and  place  the  loss  upon  the  one  whose  n^ligent, 
though  perhaps  innocent  act  brought  it  about. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
will  be  entered  in  that  court  for  the  plaintiff  in  accordance  with 
the  facts  agreed  upon  by  the  parties  and  in  conformity  with 
the  principles  herein  set  forth. 

Per  Curiam.    Judgment  reversed. 


The  Condvct  of  a  Bank  Cashier  is  govemed  by  the  ordinary  roles 
of  agency:  See  Taylor  v.  Commercial  Bank,  174  N.  Y.  181,  ante,  p. 
564,  66  N.  E.  726;  Campbell  v.  Manufacturers'  Nat.  Bank,  67  N, 
X  L.  301,  51  Atl.  497,  91  Am.  St.  Bep.  438,  and  eases  eited  in  the 
cross-reference  note  thereto. 

Fraudulent  and  Overissued  Stock  is  the  subject  of  a  monographie 
note  to  First  Avenue  Land  Co.  v.  Parker,  87  Am.  St.  Bep.  847-860. 
If  the  secretary  of  a  corporation  makes  out  in  due  and  regular  form 
a  certificate  of  stock  purporting  to  be  signed  by  the  president  and 
treasurer,  and  countersigned  by  the  secretary^  and  to  which  the  eor- 
porate  seal  is  aflixed,  and  the  names  of  the  other  officers  are  forged 
and  the  issuing  of  the  certificate  is  unauthorized,  the  eorporatioA  is 
answerable  to  a  bona  fide  holder  of  such  certificate:  Fifth  Avenue 
Bank  v.  Forty-eecond  St.  etc.  By.  Co.,  137  N.  Y.  231,  33  Am.  St. 
Bep.  712,  33  N.  E.  378.  See,  also,  Allen  v.  8outh  Boston  B.  B.  Co^ 
150  Mass.  200,  15  Am.  St.  Bep.  185,  22  N.  £.  917;  Appeal  of  Kester* 
back,  127  Pa.  St.  601,  14  Am.  St.  Bep.  868,  18  Atl.  381;  and  com- 
pare Farrington  v.  South  Boston  B.  B.  Co.,  150  Mass.  406,  15  Ain^ 
St.  Bep.  222,  23   N.   E.   109. 


Feb.  1903.]  Austin  v.  AusTnr.  637 


AUSTIN  V.  AUSTIN. 

[132  N.  G.  262,  43  a  £.  827.] 

ESTATE  OF  IXBOBDENT— Res  Judicata.— An  Older  Dlrect- 
f'tbe  Salo  of  Boal  Property  of  a  decedent  to  pay  specified  debts 
is  not  conclrudve  of  the  existence  and  validity  of  those  debts  la 
tnrvoT  of  the  .administrator  in  a  subsequent  proceeding  between  him 
mud  the  distributees  of  the  estate  for  the  settlement  of  his  accounts* 
<p.  640.) 

Action  by  the  administrator  of  the  estate  of  W.  H.  Aufltin* 
Jndgment  for  the  plaintiff;  the  defendant  appealed. 

Sedwine  &  Stadc,  for  the  plaintiff. 

Adams  &  Jerome,  for  the  defendants. 


CONNOB^  J.  This  was  a  special  proceeding  instituted 
by  the  plaintiff  administrator  against  the  defendants^  distribu« 
tees  of  his  intestate,  for  the  purpose  of  having  his  final  ac- 
count '^  audited  and  approved  and  a  final  settlement  of  the 
estate  of  his  intestate.  Upon  a  return  of  the  summons,  a 
portion  of  the  defendants  filed  their  answers  in  which  they. 
allege  that  certain  items  of  credit  in  the  account,  for  which 
the  plaintiff  claimed  credit,  represented  cash  retained  by  him 
upon  notes  alleged  to  be  due  to  himself  against  his  intestate; 
far  the  security  of  which  he  claimed  to  hold  mortgages  upoa 
the  real  estate  of  his  intestate;  that  the  said  mortgages  were 
invalid  and  void,  without  any  consideration,  and  ihey  de- 
mand that  said  credits  be  ncA  allowed  the  plaintiff  in  hia 
final  account. 

*  The  plaintiff  filed  a  reply  to  the  answer  denying  the  alle« 
gations  in  regard  to  the  said  items  of  credit,  and  by  way  oi 
further  reply  allege  that  '^there  was  a  special  proceeding  in« 
ttitated  in  the  said  county  and  state  on  the  fifteenth  day  of 
February,  1397,  for  the  purpose  of  obtaining  an  order  to  sell 
the  land  of  the  deceased,  W.  H.  Austin,  for  the  purpose  of 
ereating  assets  to  pay  the  debts  of  the  said  deceased;  that  in 
the  petition  filed  in  said  proceeding  it  was  set  forth  that 
there  were  three  mortgages  on  said  land,  it  being  the  land 
covered  by  tiM  mortgages  in  dispute  or  controversy  before 
the  oourt;  that  said  mortgagte  or  the  notes  secured  thereby 
semoimted  to  about  seven  hundred  dollars,  and  the  mortgages 
set  out  in  the  answer  as  being  void  axe  two  of  the  mortgages  re- 
iteneA  to  in  the  petition  in  said  proceeding^  as  hereinbefore  re» 
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f erred  to;  that  in  said  special  proceeding  the  defendants  in  th& 
canae  were  the  defendants  in  that  proceeding  and  were  legally 
made  parties  before  the  court;  that  the  defendants  contend- 
ing in  this  cause,  except  the  minor  defendants,  filed  no 
answer,  and  the  minor  defendants,  through  and  by  their 
guardian  ad  litem,  Iredell  Billiard,  an  attorney  of  this  court, 
filed  an  answer  admitting  the  allegations  therein  niade;  that 
the  summons,  petition,  answer,  orders  and  decrees  filed  in  the 
ipecial  proceeding  hereinbefore  referred  to  are  on  file  in  the 
••*  oflBce  of  the  clerk  of  this  court,  and  are  hereby  referred  to 
and  prayed  to  be  taken  as  a  part  of  the  replication.''  The 
plaintiff  pleads  said  record  and  proceeding  as  an  estoppel,  and 
says  that  the  defendant  should  not  again  bring  into  litigation 
the  validity  of  said  mortgages  or  the  notes  secured  thereby. 

Upon  the  pleadings,  the  proceeding  having  been  duly  trans- 
ferred to  the  superior  court,  issues  were  submitted  to  the 
jury  upon  and  in  respect  to  the  matters  set  up  by  way  of 
estoppel  and  were  answered  in  the  affirmative,  and  judgment 
was  rendered  that  the  defendants  are  estopped  to  set  up  the 
matters  and  things  alleged  in  their  answer  in  respect  to  the 
validity  of  said  notes  and  mortgages  given  to  secure  the  same^ 
from  which  the  defendants  appealed. 

Allegation  4  of  the  petition  filed  by  the  plaintiff  admin- 
istrator against  the  defendants,  heirs  at  law  of  his  intestate, 
for  the  purpose  of  obtaining  license  to  sell  the  real  estate  to 
make  assets,  is  in  the  following  language:  '^hat  the  per- 
sonal property  of  the  said  W.  H.  Austin  is  of  small  value, 
and  will  not  sell  for  more  than  one  hundred  or  one  hiundred 
and  fifty  dollars,  and  will  not  be  nearly  suflBcient  to  pay  the 
debts  of  the  intestate,  and  it  will  be,  and  is  now,  necessary 
to  sell  the  real  estate  above  described  to  make  assets  to  pay 
the  said  debts,  there  being  three  mortgage  debts  on  the  land 
above  described  amounting  to  more  than  seven  hundred  dollars 
in  addition  to  other  debts  not  secured  by  mortgages.''  The  two 
items  referred  to  in  the  answer  represent  two  notes  and  mort- 
gages aggregating  six  hundred  and  fifty-seven  dollars  and  seven 
cents. 

We  think  that  there  was  error  in  the  court  in  holding  that, 
upon  the  record  and  findings  by  the  jury,  the  defendants  were 
estopped  to  deny  the  validity  of  the  notes  and  mortgages 
claimed  by  the  plaintiff  against  his  intestate.  The  case  of 
Latta  V.  Buss,  53  N.  C.  Ill,  would  seem  to  be  decisive  of  the 
question.    There,  the  contention  was  made,  as  it  is  here^  that 
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the  decree  by  which  the  land  was  sold,  and  to  which  the  de- 
visees were  *•*  parties,  concluded  them  as  to  the  amonnt  of  the 
debts^  etc  The  court,  Pearson,  C.  J.,  says :  ''We  do  not  concur 
with  his  honor  in  the  view  taken  by  him  of  the  question  reserved 
in  respect  to  the  effect  of  the  decree  giving  the  administratrix 
license  to  sell  the  lands.  The  decree  was  an  adjudicafion  that 
it  was  necessary  to  sell,  and  is  conclusive  in  favor  of  the 
title  acquired  by  the  purchaser,  but  it  is  not  conclusive  of  the 
question  of  debt  or  no  debt,  as  against  or  in  favor  of  creditors, 
or  as  against  or  in  favor  of  heirs'' :  Finger  v.  Finger,  64  N.  C. 
183.  It  will  be  observed  that  in  Latta  v.  Buss,  53  N.  C.  Ill, 
it  is  stated  that  '^the  administratrix  filed  her  petition  setting 
forth  that  she  had  exhausted  the  personal  estate  and  that  there 
remained  a  certain  amount  of  debts  [stating  them]  unpaid, 
etc."  In  this  case  the  averment  is  that  the  '^debts  are  three 
mortgage  debts  on  the  land  above  described  amounting  to 
more  than  seven  hundred  dollars  in  addition  to  other  debts  not 
secured  by  mortgage.** 

It  would  therefore  seem  that  the  allegation  is  much  more 
definite  in  the  first  than  tiie  present  case.    In   this   case,  no 
answer  was  filed  by  the  adult  defendants.    The   Infants    an- 
swered  by   their   guardian   ad   litem,    admitting   the   allega- 
tions.   The  plaintiff  contends  that  the  proceeding  in  Latta  v. 
Buss,  63  N.  G.  Ill,  was  conducted  under  the  statute  in  force 
prior  to  1868,  the    date   at   which  our   judicial   system   was 
changed.     The  case  is  not  an  authority  which  should  be  fol- 
lowed by  us.    Bevised  Code,   chapter  46,   section  45    et  seq., 
prescribes   the  procedure   by   which   the  personal  representa- 
tive may  obtain  license  to  sell    real  estate    to    make  assets. 
Among  other  things  he  is  required  in  the  petition  to  set  forth 
'Hhe  amount  of   the   debts   as  nearly  as   they  can  be   ascer- 
tained.**   The  same  requirement  is  made  by  section  1437  of 
the  code.    The  proceedings  subsequent    to  the  filing  of    the 
petition  are  substantially  the  same,  prior  to  and  since  1868. 
Jurisdiction  is  vested   in  different  courts,  but   the   same  de- 
fenses *^*  are  open  to  the  heirs  under  both  systems  of  proce- 
dure.   The   court   of    pleas    and    quarter     sessions   had    no 
equitable  powers,  except  when  expressly  conferred  by  statute: 
Thompson  v.  Cox,  53  N.  C.  311;  neither  has  the  clerk  "act- 
ing as  and  for  the  court"  any  jurisdiction  to  administer  equi- 
table relief,  but  defenses  may  be  interposed  raising  issues,  the 
iiltimate  determination  of  which  in  the  superior  court  upon  thi 
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cause  being  traoBf erred,  will  inTolye  such  rij^ts  and  remedies: 
Wood  V.  Skinner,  79  N.  C.  92. 

In  McBryde  t.  Patteraon,  73  N.  C.  478,  Pearson,  C.  J, 
diflcossing  the  question  says:  "But  the  case  was  properly  m- 
stituted  before  him  [the  clerk]  in  the  first  instance  by  the  pe- 
tition for  partition,  and  the  question  of  l^al  and  equitable 
grounds  of  relief  raised  by  the  subsequent  pleadings,  which 
questions  he  had  no  power  to  dispose  of,  did  not  authorise  a 
judgment  dismissing  the  case :  Helms  t.  Austin,  116  N.  G.  751, 
21  S.  E.  666;  Vance  v.  Vance,  118  N.  C,  864,  24  S.  B.  768; 
Roseman  v.  Boseman,  127  N.  C.  494,  37  S.  E.  618.  While  the 
defendants  in  the  special  proceeding  may  file  an  answer  put- 
ting in  issue  the  existence  of  Talid  debts,  and  thereby  raise 
issues  to  be  tried  by  the  court  in  term,  we  do  not  think  that 
they  were  required  to  do  so,  or  that  their  f  ailue  to  do  so  es- 
topped them  from  setting  up  the  contention  in  their  answer 
herein,  ^he  only  purpose  of  the  proceeding  was  to  ascertain 
whether  it  was  necessary  in  the  then  condition  of  the  estate  to 
sell  the  real  estate  for  the  purpose  of  making  assets  to  pay 
debts.  The  estate  was  not  then  in  a  condition  for  final  settle- 
ment. We  think  that  the  principle  upon  which  Tyler  ▼.  Cap^ 
hart,  125  N.  C.  64,  34  S.  E.  108,  is  decided,  is  appUcable  to  the 
facts  in  this  case.  A  judgment  is  dedsire  of  the  points  raised 
by  the  pleadings,  or  which  might  properly  be  predicated  upcm 
them,  but  does  not  embrace  any  matters  which  mi^t  ha^e  been 
brought  into  the  litigation,  or  causes  of  action  which  the  plain- 
tiffs have  joined,  but  which  in  fact  are  neither  joined  nor  eoi* 
braced  ^^  in  the  pleadings"— citing  Williams  t.  Clouse,  91  N. 
C.  322 ;  Gregory  v.  Hobbs,  93  IT.  C.  1 ;  Jones  t.  Beaman,  11^ 
N.  C.  259,  23  S.  E.  248.  In  the  last-mentioned  case  the  couit 
say :  'The  judgment  can  be  conclusive  only  so  far  as  it  af edi 
rights  presented  to  the  court  and  passed  upon.'' 

We  think  that  the  judgment  should  be  reversed  and  that 
the  superior  court,  in  term,  should  submit  appropriate  iss^^^ 
raised  by  the  answer  to  the  jury.  As  the  cause  la  now  in  thfl 
court,  we  think  that  it  should  retain  jurisdiction  and  dispoas 
of  it.    There  is  error. 


The  General  BuU  of  Bee  JuOieaia  ia  stated  hi  Wldte  ▼.  Lad4 
41  Or.  ^24,  6S  Pae.  731,  93  Am.  St  Bep.  732,  and  caaee  eited  ia 
the  eroaa-reference  note  thereto.  Its  application  to  the  decrees  of 
probate  eonrta  ordering  the  aale  or  enenmbranee  of  the  deeedenf^ 
estate  im  conaidered  in  Grubb  v.  Gkilloway,  203  Pa^  St.  236,  68  AtL 
176,  93  Am.  St.  Eep.  764,  and  caaea  cited  in  the  eroaa-referenee  aoU 
thereto. 
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McNeill  t.  Durham  and  chaelotte  haileoad 

COMPANY. 

[laS  N.  G.  610,  44  a  E.  84.] 

RAILWAY  GOMPAmEft—WlMr*  Thtre  la  no  LawM  Ooa* 
teaet  of  Pa88age»  the  only  right  which  a  peraon  ob  a  train  ean  claim 
ag^ainst  a  railway  corporation  is  that  it  shall  not  willfully  or  wantonly 
injure  him.     (p.  G42.) 

BAILWAY  OOBPOSATIOK— IiiaUlity  to  Ohe  Biding  on  ft 
Pass  Prohibited  by  Statute. — An  editor  of  a  newspaper  riding  on  a 
tree  pass,  the  issuing  of  which  is  forbidden  by  statute,  cannot  re- 
•cover  of  the  railway  corporation  for  injuries  to  him  due  to  the  neg- 
ligence of  its  employ^  He  and  the>- corporation  are  in  pari  delietoi 
and  the  courts  will  leare  them  to  settle  their  own  eontroversy  over 
damages  for  the  breach  of  a  contract  forbidden  by  law.     (p.  644.) 

Action  agidiist  a  railway  company.    Judgment  for  fhe  plain* 
tiff;  the  defendant  appealed. 

IT.  L.  Spence^  W.  J.  Adams  and  Douglass  &  Simms,  for  the 
plaintiff. 

Gntbiie  k  Gnthrie,  Murcbifion  &  Johnson  and  H.  7.  Sea- 
irell,  for  the  defendant* 

*^^  CLABK^  C.  J.  Thifl  is  an  action,  of  tort  arising  out  of 
<K>ntract  for  pesrsonal  injuries  alleged  to  have  been  received  by 
the  plaintiff  April  6,  1900^  by  n^Ugence  of  the  defendant 
while  travelling  on  its  road.  The  complaint  avers  that  the 
plaintiff  was  a  passenger  on  said  railroad  under  a  c(mtract  by 
it  to  carry  the  plaintiff  for  a  valuable  consideration*  The  de- 
fendant in  its  answer,  among  other  things^  avers  that  the 
plaintiff  was  a  ^'trespasser  on  its  train  having  tendered  to 
defendant  no  ticket,  money  or  compensation  whatever  for  its 
fare,  only  a  free  pass  which  had  expired  January  1st  previously 
by  its  own  limitation,''  and  which  further  had  on  its  back 
a  stipulation  exempting  the  company  from  liability  under 
all  circumstances  for  injury  to  his  person  or  loss  or  damage  to 
his  baggage. 

*^*^  The  plaintiff  testified  that  he  was  "editor  of  the  'Carth- 
age Blade,'  a  newspaper  published  in  Carthage.  In  1899  I 
made  a  contract  with  the  defendant  to  publish  its  time-table  in 
my  paper  as  the  consideration  for  the  pass.  I  did  publish 
the  time-table  and  the  defendant  agreed  to  continue  the  con- 
tract and  renew  the  pass  for  1900."  It  is  true  he  said  he 
told,  the  conductor  he  would  pay  the  fare^  but  upon  his  wiftlnng 
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the  aboye  statement  the  conductor  accepted  him  as  a  free  pas- 
senger. 

Upon  this  evidence  the  motion  for  judgment  as  of  nonsnit 
should  have  been  granted.  There  is  no  lawfnl  contract  of 
passage,  and  the  only  right  the  plaintiff  conld  claim  against 
the  defendant  is  that  the  defendant  should  not  willfully  and 
wantonly  injure  him:  Cook  ▼.  Southern  By.  Co.,  128  N.  C. 
333,  38  S.  E.  925.  The  general  assembly  (Laws  1891,  c.  320, 
sec.  4),  provided  that  ''If  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  directly  or  indirectly  by  any  special 
rate,  rebate,  drawback  or  other  device,  charge,  demand,  collect 
or  receive  from  any  person  or  persons  a  greater  or  less  compen- 
sation for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property  subject  to  the  provisions 
of  this  act  than  it  charges,  demands  or  recdves  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of 
traiSc  under  substantial  similar  circumstances  and  condition, 
such  common  carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination.'' Section  25  of  said  chapter  contains  the  exceptions 
which  permit  handling  free  and  at  reduced  rates  property  of 
the  United  States,  state  or  municipal  governments^  or  for 
charitable  purposes,  or  to  or  from  fairs  and  at  exhibits  thereat^ 
and  permits  ''the  free  carriage  of  destitute  and  homeless  per- 
eons  transported  by  charitable  societies^  and  the  necessary 
agents  employed  in  such  transportation^  or  the  free  transpor- 
tation of  persons  traveling  in  the  interest  of  ^'^^  orphan 
asylums  or  any  department  thereof,  or  the  issuance  of  mileage^ 
excursion  or  commutation  passenger  tickets.  Nothing  in  this 
act  shall  be  construed  to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion,  or  to  municipal 
governments  for  the  transportation  of  indigent  persons,  or  to 
inmates  of  national  homes  or  state  homes  for  disabled  volun- 
teer soldiers  and  of  soldiers'  and  sailors'  orphan  homes,  indud- 
ing  those  about  to  enter  and  those  returning  home  after  dis- 
charge, under  arrangement  with  the  boards  of  managers  of 
said  homes;  nothing  in  this  act  shall  be  construed  to  prevent 
railroads  from  giving  free  carriage  to  their  own  officers  and 
employ^,  or  to  prevent  the  principal  officers  of  any  railroad 
company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  or  employfa." 

These  exceptions  are  very  liberal,  but  they  do  not  embrace 
newspaper    editors.     Subject  to  the  liberal  exceptions  just  19- 
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eited«  the  general  assembly  deemed  that  free  transportation  or 
any  other  discrimination  was  so  much  against  public  policy 
that  a  violation  of  the  statute  was  made  punishable  with  a  fine 
'^ot  less  than  one  thousand  dollars  and  not  exceeding  five 
thousand  dollars*'  for  each  offense.  Nothing  could  be  more 
clearly  a  discrimination  than  the  ground  upon  which  the  plain- 
tiff asked  for  and  received  free  passage  on  this  occasion,  to  wit, 
that  for  the  year  previous  he  had  advertised  the  schedule  of  the 
defendant  company  in  his  paper  and  had  received  therefor  a 
free  pass  over  its  line  for  the  previous  year,  and  that  this  con- 
tract had  been  renewed  for  the  vear  then  current.  It  does  not 
appear  what  was  the  value  of  the  advertising  done,  charging 
for  the  space  at  the  same  rates  as  would  be  charged  others,  but 
let  it  be  what  it  may,  it  could  not  amount  exactly  "neither 
more  nor  less/'  to  the  value  of  a  free  pass  to  travel  ad  libitum, 
an  unstipulated  number  of  miles  over  the  defendants  road. 
Besides  it  was  an  illegal  ^^^  discrimination  to  sell  the  plain- 
tiff transportation  on  credit  and  not  payable  in  money. 

This  statute  was  before  this  court,  and  the  clear  meaning 
of  the  statute  and  the  duty  of  the  court  to  enforce  the  public 
policy  indicated  by  its  unequivocal  terms  were  stated  in  an  ex- 
haustive and  able  opinion  by  Mr.  Justice  Montgomery  in  State 
V.  Southern  By.  Co.,  122  K  C.  1052,  30  S.  E.  133.  In  the 
concurring  opinion  of  Mr.  Justice  Douglas  in  that  case  it  was 
fetated  that  the  number  of  free  passes  issued  in  this  state  per 
year  was  understood  to  be  over  one  hundred  thousand,  and 
after  deducting  the  free  passes  issued  in  the  cases  allowed  by 
the  act  over  two  hundred  and  fifty  thousand  dollars  of  trans- 
portation was  given  away  each  year,  mostly  to  the  classes  best 
able  to  pay,  and  that  this  quarter  of  a  million  dollars  was  per 
force  added  to  the  fares  of  those  who  paid  their  way.  This 
was  to  show  the  public  policy  which  required  that  such  discrim- 
inations  should  be  forbidden. 

Sections  4  and  25  of  the  act  of  1891,  above  quoted,  were 
copied  from  the  act  of  congress  forbidding  such  discrimina- 
tions, and  the  rulings  of  the  interstate  conmierce  commission 
and  of  the  federal  courts  thereon  have  been  to  the  same  effect 
as  our  own,  many  of  those  decisions  being  cited  by  Justice 
Montgomery  in  State  v.  Southern  By.  Co.,  122  N.  C.  1063- 
1067,  30  S.  E.  133.  At  page  1060,  122  K  C,  and  page  135^ 
30  S.  E.,  it  is  well  said :  "The  thing  which  was  denounced  by 
the  statute  and  for  which  the  defendant  is  indicted  is  not  the 
act  of  giving  the  free  pass,  the  mere  handing  to  the  passenger 
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the  piece  of  paper  on  which  was  written  the  privilege  of  riding 
free^  but  the  actual  transporting  the  favored  passenger  with 
out  charge  or  the  payment  of  fare.  The  law  would  be  violated 
when  no  pass  was  actually  issued,  if  the  passenger  was  carried 
free.  The  favored  passenger  might  be  known  to  the  conductor, 
or  be  known  to  ^^^  him  by  preconcerted  signs,  or  mileage- 
books  distributed  gratis,  or  sold  at  reduced  rates^  and  in  other 
ways.*' 

The  plaintiff  knew  that  the  defendant  had  no  right  to  make 
a  contract  with  him  to  transport  him  free  an  unlimited  number 
of  miles  for  an  advertisement  wMch  in  any  aspect  wonld  not 
be  the  exact  rate  charged  all  other  passengers.  He  knew  that 
the  statute  denouneed  such  attempted  contract  as  unlawful 
and  punishable  with  a  fine  ^^not  less  than  one  thousand  doUais^ 
nor  more  than  five  thousand  dollars.''  While  the  plaintiff  was 
not  himself  made  indictable  (as  in  some  states)  he  knew  that 
the  contract  was  unlawful,  and  he  cannot  now  come  into  a 
coiLrt  of  justice  and  ask  that  the  court  shall  give  him  comjpezk- 
sation  for  damages  sustained  by  the  negligent  breach  of  the 
contract  of  safe  carriage.  TImt  presupposes  a  lawful  con- 
tract, and  he  knew  that  this  was  an  unlawful  contract.  He 
and  the  defendant  are  in  pari  delicto  and  the  court  will  leave 
the  parties  to  settle  their  own  controversy  over  damages  for 
breach  of  a  contract  forbidden  by  law. 

In  Cook  V.  Southern  By.  Co.,  128  N.  C.  333,  30  S.  E.  925, 
a  tramp  was  stealing  a  ride.  He  was  on  the  train  unlawfully. 
In  Pierce  v.  North  Carolina  E.  B.  Co.,  124  N.  C.  83,  32  S.  R 
399,  a  boy  had  jumped  on  a  switching  train  and  was  riding 
thereon  contrary  to  the  town  ordinance.  The  coiLrt  held  that 
the  company  was  liable  in  such  cases  only  for  any  virillful  or 
wanton  injury  inflid;ed  by  the  employes  of  the  company. 
Here,  the  plaintiff  was  on  the  train  illegally,  and  against  a 
prohibition  more  severe  than  the  violation  of  a  town  ordinance 
againsfc  the  boy  or  the  stealing  of  a  ride  by  a  tramp.  To  same 
purport,  Biehmond  etc.  B.  R  Co.  v.  Bumseed,  70  Miss.  437, 
12  South.  958,  35  Anu  SL  Bep.  656,  and  notes;  Hendryx  v. 
fiaUroad  Co.,  45  Kan.  379,  25  Pac  893,  and  cases  cited.  The 
plaintiff  is  an  educated,  reputable  gentleman,  a  member  of  an 
honorable  profession,  iNit  being  on  the  cars  illegally,  seeking 
free  transportation  or  at  least  discrimination  in  rates,  contrary 
to  the  prohibition  of  the  statute,  his  ^"  rights,  as  against  the 
oompuiy  ace  the  same  aa  those  of  others  who  were  also  riding 
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contrary  to  law.    "Ke  neither  shows^  nor  avers^  willful^  wanton 
or  malicious  injury,  and  cannot  recover. 

In    State  ▼.   Bouthem  By.  Co.,  122   N.  C.  1052,   30  S.  B. 
133^  the  defendant  set  up.  the  plea  of  ignorance  of  the  law,  but 
the  court  said  every  one  was  fixed  with  knowledge  of  the  law. 
The  plaintiff  has  had  the  additional  advantage   of  the  notice 
given  by  the  construction  of  the  statute  in  that  case.    In  a  sub- 
sequent case.  State  v.  Southern  By.  Co.,  125  N.  C.  666,  34  S.  E. 
527,  the  court  repeated  that  free  transportation    (or  reduced 
rates)  except  in  cases  allowed  by  the  statute  ''would  be  an  un- 
due preference,  forbidden   by  Uie  statute,  equally   whether  it 
was  given  upon  a'  free  pass  from  an  official,  or  by  a  verbal 
order,  or  upon  a  ticket  or  mileage-book  not  in  truth  paid  for, 
but  donated  by  the  company.    It  is  the  fact  of  discrimination 
and  not  the  method  by  which  it  is  done,  which  constitutes  the 
ofEense.^^    Subsequent  to  these  decisions,  the  general  assembly 
re-enacted  these  sections  as  sections  13  and  22,  chapter  164  of 
the  Laws  of  1899,  with  no  substantial  change,  though  some 
other  sections  were  repealed. 

The  constitutions  of  eleven  states — Alabama,  Arkansas,  Cali- 
fornia, Florida,  Kentucky,  Mississippi,  Missouri,  New  York^ 
Pennsylvania,  Washington  and  Virginia — ^prohibit  the  issuing 
of  free  passes  or  giving  reduced  rates  to  any  member  of  the 
legislature  or  other  office-holder  whatever,  and  some  of  these 
constitutions,  like  the  federal  statute  and  our  statute  and  the 
statutes  of  yet  other  states,  as  Colorado,  Massachusetts,  North 
Dakota,  Wisconsin,  and  others,  forbid  the  issuing  of  free  passes 
<i>T  reduced  rates  to  anyone,  whether  office-holder  or  not,  with 
exceptions  similar  to  those  enumerated   in  our  statute,  above 
«et  out.    Indeed,  the  constitutions  of  four  states — ^New  York^ 
Missouri,  California  and  the  recently  adopted  constitution  of 
Virginia — ^make  the  acceptance  by  ^^^  any  office-holder  what- 
ever of  a  free  pass  from  a  railroad  or  telegraph  company,  or 
other  discrimination  in  his  favor,  a  forfeiture  of  office;    This 
recital  will  serve  to  show  the  importance  and  general  accept- 
ance  of  the  public  policy,  of  equality   in  treatment  by  quasi 
public  corporations  whose  infringement  our  statute  punishes 
with  a  fine  ''not  exceeding  five  thousand   dollars''  and  whose 
observance  it  is  the  duty  of  all  courts  to  enforce.    The  de- 
nunciation of  the  statute  is  directed  against  discrimination  in 
the  exercise  of  a  quasi  public  function  which  public  policy  de- 
lasnds  lAall  be  discharged   with  absolute  impartiality  jubA 
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equality — ^with  equal  rights  to  all  and  special  piiYileges  to 
none." 

We  were  cited  to  many  authorities  holding  ineffectual  stipu- 
lationa  upon  the  back  of  free  passes^  exempting  the  common 
carrier  from  liability  for  injuries  sustained  by  the  holder 
thereof.  These  authorities  are  conflicting  (4  Elliott  on  Bail- 
roads^  section  1608) ,  and  can  be  considered  only  when  the  pass 
is  issued  in  one  of  the  cases  permitted  by  our  statute.  It  has 
no  application  to  a  case  like  this  where  the  contract  of  free 
carriage  is  illegal  and  the  parties  are  in  pari  delicto. 

This  is  a  stronger  case  for  the  defendant  than  Turner  v. 
North  Carolina  B.  B.  Co.^  63  N.  C.  522^  in  which  a  soldier  con- 
tracted with  a  railroad  company  for  transportation  to  John- 
ston's Army  to  serve  against  the  United  States  and  was  injured 
en  route  by  negligence  of  the  company^  and  it  was  held  that 
he  could  not  recover  damages^  Beade^  J.^  saying  that  the  con- 
tract of  carriage  being  illegal^  the  parties  "were  in  pari  de- 
licto/* and  the  court  *Vould  consult  its  dignity,  and  not  inter- 
fere in  their  dispute/*  To  same  purport,  Martin  v.  Wallace, 
40  Ga.  52 ;  Bedd  v.  Muscogee  B.  B.  Co.,  48  Ga.  102 ;  Muscogee 
E.  R  Co.  V.  Bedd,  54  Ga.  33. 

This  is  the  first  case  in  which  the  illegal  discrimination  is 
set  up  by  the  common  carrier,  but  it  so  happens  that  by  the 
lapse  of  time  it  ia  now  protected  from  indictment  by  the 
^^'^  statute  of  limitations.  In  refusing  to  grant  judgment  as 
of  nonsuit,  there  was  error. 

DOUGLAS,  J.,  dissenting.  I  am  inclined  to  think  that  the 
plea  in  pari  delicto,  applying  solely  to  the  contract  of  carriage, 
is  not  a  defense  to  an  action  for  personal  injuries  caused  by  the 
negligence  of  the  defendant. 

A  Common  Carrier  of  passengers  must  exercise  tlie  highest  degree 
of  eare  for  their  safety:  Le  Blanc  v.  Sweet,  107  La.  355,  31  South. 
766,  90  Am.  St.  Bep.  303,  and  cases  cited  in  the  cross-reference 
note  thereto.  As  to  who  are  passengers  within  this  rule,  see  the 
monographic  note  to  lUinoie  Cent.  B.  B.  Co.  v.  O'Keefe,  61  Am. 
6t.  Bip.  75-104.  Mere  nonpayment  of  fare  will  not  deprive  a  trar-  * 
eler  of  his  right  of  action  for  the  negligence  of  the  carrier:  BusseU 
▼.  Pittsburgh  etc.  By.  Co.,  157  Ind.  305,  87  Am.  St.  Bep.  214,  61 
N.  E.  678.  And  a  railroad  company  is  Uable  for  injuries  to  a 
trespasser  on  its  train  inflicted  by  reason  of  the  willful  or  wanton 
conduct  of  employes,  or  by  reason  of  such  gross  negligence  as 
amounts  to  willfulness:  Illinois  Cent.  B.  B.  Co.  r.  Leiner,  202  HI. 
624^  ante.  p.  266,  67  N.  E.  308.  But  see  Baltimore  etc.  By.  CkK  T. 
Ooz^  66  Ohio  St.  276,  9P  Am.  St.  Bep.  583,  64  N.  £.  119. 


Feb.  1903.]  M£Nzel  v,  Hinton.  647 


MENZEL  T.  HINTON. 

[132  N.  a  660,  44  S.  K  885.] 

MORTQAOE  WITH  POWEB  OF  SAUS—Coiurtanietloii  of  Oodo 
Spedf^riag  Time  for  Foreclosure  of. — ^A  proYuion  of  tlie  code  specify- 
int^  tlie  time  within  which  an  aetion  may  be  commenced  for  the 
f oreclosiire  of  a  mortgage  or  deed  of  trust  for  creditors,  with  a 
ponrer  of  sale,  does  not  fix  or  limit  the  time  within  which  a  mort- 
ga^^ee  may  exercise  his  power  of  nJe.    (pp.  647,  648.) 

STATUTES  OF  UBOTATION  Operate  upon  tlie  Semedy  in 
tbB  Ckmrts,  but  do  not  destroy  the  debt.    (p.  651.) 

MOBTQAOE  WITH  POWEB  OF  SAI£— Stotilte  of  Idmlta- 
tloiis. — ^The  power  of  sale  given  in  a  mortgage  may  be  exercised  after 
the  debt  secured  thereby  has  l>een  barred  by  the  statute  of  limi* 
tatioiuk    (p.  652.) 

G.  W.  Ward  and  W.  M.  Bond,  for  the  plaintiffs. 
B.  F.  Aydlett,  for  the  defendants. 


>.  CONNOE,  J.  The  Code,  section  152  (8),  prondee  that 
ihe  period  prescribed  for  the  commencement  of  ''an  action  for 
fhe  f oredosnre  of  a  mortgage  or  deed  of  trust  for  creditoiB 
i?ith  a  power  of  sale  of  real  property,  where  the  mortgagor  or 
grantor  has  been  in  possession  of  the  property,  within  ten 
years  after  the  forfeiture  of  the  mortgage,  or  after  the  power 
of  sale  becomes  absolute,  or  within  ten  years  after  the  last  pay- 
ment on  the  same.''  We  are  unable  to  discover  in  this  ^^^  lan- 
gnage  any  period  of  time  fixed  within  which  the  mortgagee  is 
required  to  execute  the  power  of  sale.  It  will  be  observed  that 
this  section  prescribed  the  time  for  bringing  an  action  (1) 
for  the  foreclosure  of  a  mortgage,  (2)  or  deed  in  trust  for 
creditors  with  power  of  sale.  The  instrument  executed  by 
Foreman  to  Hinton  is  a  mortgage  containing  a  power  of  sale 
and  is  not  within  the  language  of  the  statute.  It  was  not 
necessary  for  the  mortgagee  to  institute  an  action  for  the  f ore- 
elosure  of  the  mortgage  or  the  execution  of  the  power;  hence 
no  time  is  fixed  by  the  statute  within  which  he  must  execute 
the  power.  The  word  ''action''  in  the  paragraph  eridentiy  has 
*  reference  to  the  action  for  foreclosure  and  not  to  the  execution 
of  the  power  of  sale,  which  requires  no  action.  To  construe 
the  statute  otherwise  would  be  to  write  into  it  language  which 
we  do  not  find  there. 

It  must  be  conceded  that  the  language  used  by  this  court  in 
Hutaff  T.  Adrian,  112  N.  C.  269,  17  S.  E.  78,  would  seem  to 
sustain  the  contention  of  the  plaintiff.    In  that  cas^  the  bond 
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for  the  security  of  which  the  mortgage  was  given  was  baned 
by  the  statute  of  limitations,  the  last  payment  thereon  having 
been  made  more  than  ten  years  before  the  threatened  execntian 
of  the  power.  The  mortgagor  applied  for  an  injunction  to  le- 
btrain  the  sale  by  the  mortgagee  under  the  power,  which  wa» 
refused.  The  oxily  question  presented  in  that  case  was  whether 
the  mortgagor  had  any  equity  upon  which  to  base  his  applica- 
tion for  the  interference  of  the  court.  The  case  is  correcQj 
decided.  If  the  execution  of  the  power  was  not  barred  by  the 
statute,  he  was  of  course  not  entitled  to  an  Injonction;  if  it  im 
barred  and  his  right  to  execute  the  power  at  an  end,  the  l^al 
title  would  not  pass  by  the  sale.  It  will  be  observed  that  thi^ 
case  was  decided  prior  to  the  passage  of  the  act  of  1893,  chapter 
6,  permitting  action  to  be  brought  to  remove  a  cloud  from 
title.  Clark,  J.,  in  that  case  says:  'The  court  will  therefore 
not  ®®*  interpose  by  an  injunction  merely  to  prevent  a  cloud 
upon  the  title.*' 

Hutaflf  V.  Adrian,   112  K  C.  259,  17  S.  E.  78,  is  dted  in 
Smith  V.  Parker,  131  N".  C.  470,  42  S.  B.  910.     No  qaesticai 
was  involved  in  that  case  regarding  the  statute  of  limitatioji^ 
nor  was  it  cited  for  that  purpose.    Conceding  that  an  action  in 
personam  upon  the  note  held  by  Hinton  against  Overttm  vo 
barred  by  the  statute,  it  would  not  affect  the  decision  of  fbia 
cause.    It  is  well  settled  that  an  action  upon  the  debt  may  b^ 
barred  without  affecting  the  right  to  maintain  an  action  to 
foreclose  the  mortgage  given  to  secure  it:  Capehart  v.  Dettrid^ 
91  I^.  C.  344.    This,  because  the  bar  of  the  statute  affects  only 
the  remedy  and  not  the  right:  Parker  v.  Grant,  91  N".  C.  338; 
Eouss  V.  Ditmore,  122  N.  C.  775,  30  S.  B.  335,  19  Am.  &  Bag. 
Ency.  of  Law,  146;  Sturges  v.  Crowningshield,  4  Wheat  206. 
Hence  it  is  that  in  an  action  upon  a  debt  barred  by  the  statat^ 
for  the  payment  of  which  a  **now  and  continuing  pTanuee"  i» 
relied  upon,  the  "cause  of  action*'  is  the  original  debt,  and  ti» 
new  promise  is  relied  upon  to  repel  the  bar :  Falb  v.  Sfaerrilly 
19  N.  C.  372.    In  Kull  v.  Parmer,  78  ST.  C.  839,  the  distiii^ 
tion  between  an  action  on  a  debt  barred  by  the  statute  and  OQI 
discharged  in  bankruptcy   is  pointed   out;  in  the   latter  *Hi» 
cause  of  action"  is  the  new  promise,  the  old  debt  being  a  cob- 
sideration  to  support  the  promise.    The  reason  for  the  distinc* 
tion  is  obvious.    Prior  to  the  adoption  of  our  code,  there  wtf 
no  statute  of  limitations  in  regard  to  sealed  instruments,  hounds 
and  mortgages.    There  was  a  presumption  of  payment  or  sattf* 
faction  after  the  lapse  of  ten  years :  Bev.  Code,  a  65»  sea  1& 
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This  preBmnption  .affeeted  the  Tight  as  distingiiished  fr<»i  the 
remedy:  Copeland  t.  Collins,  122  N.  C.  619,  30  8.  E.  316; 
Long  Y.  Clegg;  94  K.  C.  764.  Of  course  if  the  debt  is  paid  or 
satisfied  either  hy  actual  payment  or  hy  presumption  of  law, 
the  mortgage  which  is  incidental  to  liie  debt  is  likewise  dis- 
chai^ed,  and,  in  equity,  the  purpose  for  which  the  legal  title 
was  conveyed  ^^  being  accomplished,  would  be  treated  as  dis* 
diarged  and  the  mortgagor  as  the  owner  of  the  land :  Bay  t. 
Fearce,  84  N.  C.  485 ;  Edwards  v.  Tipton,  85  N.  C.  480 ;  Sim- 
mons y.  Ballard,  102  N.  C.  109,  9  S.  £.  495.  That  such  is  not 
the  law  under  our  statute  of  limitations  is  settled  by  the  uni- 
form and  unanimous  decisions  of  this  court. 

In  Long  T.  MiUer,  93  N.  C.  227  (233),  Smith,  C.  J.,  said: 
^As  to  the  enforcement  of  the  mortgage  •  •  •  •  there  is  no  stat- 
utory bar.  While  the  personal  action  is  barred,  the  action  to 
enforce  the  mortgage  is  not,  as  was  decided  in  Capehart  y.  Det* 
trick,  91  H".  C.  344  "  Ijames  v.  Gaither,  93  K  C.  364. 

In  Arrmgton  y.  Bowland,  97  N.  C.  131,  1  S.  E.  557,  Merri- 
mon,  J.,  said:  ^f  the  debt  secured  by  the  deed  of  trust  had 
been  independent  of  and  apart  from  the  deed,  as  contended  by 
the  defendants^  the  plaintiffs  would  have  the  right  to  have  the 
trust  executed.  The  court  would  not,  in  that  case,  deny  the 
plaintiffs  this  remedy,  simply  on  the  ground  that  the  debt  in« 
tended  to  be  secured  is  barred  by  the  statute  of  limitations.'' 

Clark,  J.,  in  Taylor  y.  Hunt,  118  N.  C.  172,  24  S.  E.  359, 
said:  '^The  security,  when  not  barred,  is  enforceable  though 
action  on  the  debt  is  barred.'' 

Smith,  C.  J.,  in  Overman  y.  Jackson,  104  M".  C.  4  (8),  10 
8.  E.  87,  said :  '^(jually  without  support  is  the  suggestion  that 
if  the  debt  is  barred  so  must  the  mortgage  to  secure  it  be. 
These  are  essentially  distinct  as  affected  by  the  statute  of  lim- 
itations, as  is  held  in  Capehart  y.  Dettrick,  91  N.  C.  344,  and 
Long  Y.  Miller,  98  N.  C.  227." 

In  Jenkms  y.  Wilkinson,  113  N.  C.  6S2,  18  8.  'B.  696,  Mac- 
Bae,  J.,  said:  'indeed,  though  an  action  upon  the  note  was 
barred  by  the  statute,  the  lien  created  by  the  mortgage  is  not 
impaired  in  consequence  of  Ihe  running  of  the  statute  of  lim« 
itations  on  the  debt." 

In  Hedriek  y.  Byerly,  119  N.  C.  420  (422),  25  S.  E.  1020, 
Montgomery,  ••*  J.,  said:  '^The  statute  of  limitations  defeats 
ihe  resmedy  when  the  note  is  sued  upon,  but  it  does  not  discharge 
the  debt,  and  although  the  deibt  may  be  barred  by  the  statute, 
yet  tin  niort09ge  by  ^ihidi  the  debt   is  secured,  if  itself  not 
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barred^  may  be  foredoeed  by  the  mortgagee  in  proceedings  for 
that  purpose.'* 

Thus  we  see  it  uniformly  and  without  dissent  held  by  this 
court  that  the  right  to  subject  ihe  mortgaged  land  to  the  pay- 
ment of  the  debt  is  not  affected  by  the  statutory  bar  of  the 
debt  This  is  in  accordance  with  the  current  of  authority  in 
other  courts. 

The  question  is  clearly  set  forth  and  discussed  in  the  case 
of  Goldf rank  t.  Young,  64  Tez.  432,  in  which  Stayton,  A.  J., 
said:  ''In  reference  to  the  operation  of  the  statute  of  limita- 
tions in  any  matter  in  which  the  recovery  of  money  is  sought, 
the  statute  itself  limits  it  to  'actions  or  suits  in  courts,'  and  it 
provided  within  what  time  'actions  or  suits'  in  the  different 
classes  of  cases  may  be  brought,  but  it  does  not  attempt  to  de- 
termine within  what  period  anyone  must  enforce  a  right  which 
the  debtor  has  placed  it  in  the  power  of  the  creditor  to  enforce 
otherwise  than  by  an 'action  or  suit  in  court.'  .  .  •  .  The  declar- 
ation that  persons  must  institute  'suits  or  actions  in  courts' 
within  a  fixed  period  to  enforce  their  claims,  which  can  be  en- 
forced only  in  that  manner,  is  not  equivalent  to  declaring  that 
a  creditor  who  has  been  given  by  contract  a  right  and  means 
by  which  he  may  enforce  his  claims  otherwise  than  through  the 
courts  shall  not  enforce  it  after  the  time  at  which  he  might  in- 
stitute an  action  or  suit,  without  subjecting  himself  to  the  bar 
which  would  be  urged  by  a  plea  of  limitation.  It  is  not  always 
true  that  rights  which  cannot  be  enforced  through  the  courts 
are  valueless,  nor  that  contracts  which  the  courts  cannot  en- 
force are  invalid."  In  this  case  the  supreme  court  of  Texas 
held,  "that  the  statute  of  limitation  which  appUed  to  a  mon^ 
^^  demand  operates  upon  the  remedy  when  its  enforcement 
is  sought  by  'suits  or  actions'  in  courts.  It  does  not  deprive 
the  creditor  of  a  remedy  when  he  had  provided  by  contract,  to 
enforce  through  a  trust  deed  the  payment  of  his  daim.^ 

This  case  was  approved  in  Fievd  v.  Zuber,  67  Tex.  275,  8 
S.  W.  273,  the  court  saying:  "The  statute  does  not  say  that  no 
debt  shall  be  collected^  but  that  no  acticHi  shaU  be  brought 
Not  does  it  provide  that  the  debt  shall  be  extinguished.  Any 
statutes  of  limitation  worded  like  ours  are  generally  hdd  to 
operate  solely  upon  the  remedy  in  the  courts  and  not  to  destroy 
the  debt":  Tombler  v.  Palestine  Ice  Co.,  17  Tex.  Civ.  App. 
596,  43  S.  W.  896.  To  the  same  effect  is  Hartrauffs  Esiaftte, 
163  Pa.  St  540,  84  Am.  St  Bep.  717,  26  AtL  104;  Slaymaker 
▼.  Wilson,  1  Penr.  ft  W.  216;  Gardner  v.  Teny^  99  Mo.  £88, 
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12  S.  W.  888.    In  Grant  t.  Bnrr,  64  CaL  298,  it  is  said :  'The 
expiration  of  the  statute  time  for  bringing  an  action  to  recover 
a  debty  or  to  enforce  any  personal  obligation,  does  not  operate 
SB  an  extinguishment  or  payment;  therefor,  where  the  legal 
title  to  land  has  been  conveyed  to  a  trustee  to  secure  a  debt, 
the  title  and  power  of  the  trustee  is  not  affected  by  the  expira- 
tion of  the  period  prescribed  to  bar   the  debt,  and  a  court  of 
eqniiy  will  not  interfere  to  enjoin  a  sale  under  the  deed.    The 
statute  of  limitations  is  to  be  employed  as  a  shield  and  not  as 
a  sword ;  as  a  means  of  defense  and  not  as  a  weapon  of  attack.'^ 
In  Hayes  v.  Frey,  64  Wis.   603,  11  N.  W.   695,  it  is  held: 
'The  validity   of  a  sale  under  a  power  in   a  mortgage  is  not 
affected  by  the  fact  that  the  statute  of  limitations  had  run 
upon  the  note  secured  by  the  mortgage'^ :  Jones  on  Mortgagesf, 
Bee.  1204;  Bush  v.  Cooper,  26  Miss.  599,  59  Am.  Dec.  270. 

'^Except  when  the  statute  expressly  or  by  fair  inference  de- 
stroys the  remedy  upon  the  mortgage  at  the  same  time  that  the 
remedy  is  destroyed  as  to  the  debt,  it  may  be  enforced  after  the 
statute  has  run  upon  the  debt,  unless  the  same  statutory 
®®®  period  is  applicable  to  both^' :  2  Wood  on  Limitations,  sec. 
223,  p.  649;  Hardin  v.  Boyd,  113  U.  S.  765,  5  Sup.  Ct.  Eep. 
771. 

'^The  maker  of  a  trust  deed  or  mortgage  with  a  power  of 
sale  cannot  enjoin  a  sale  thereunder  on  the  ground  that  the 
debt  is  barred  by  the  statute  of  limitations;  and  this  is  held  to 
be  true  even  in  those  states  where  the  general  rule  is  that  the 
bar  of  the  debts  bars  the  right  to  institute  suit  to  foreclose. 
•  •  •  .  For  similar  reasons  when  the  trustee  or  mortgagee  has 
sold  the  mortgaged  property  under  an  express  power  of  sale 
contained  in  the  mortgage  or  trust  deed,  the  sale  cannot  be  set 
aside  on  the  ground  that  the  debt  and  the  instrument  securing 
it  were  barred  at  the  time  of  the  sale*' :  19  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  178;  Minor's  Institutes,  book  3,  p.  366. 

These  authorities  conclusively  settle  the  proposition  that  the 
right  to  enforce  the  mortgage  is  not  affected  by  the  statutory 
bar  of  an  action  in  personam  upon  the  debt.  As  we  have  said, 
a  mortgage  containing  a  power  of  sale  not  being  within  the 
words  of  the  statute,  and  therefore  the  execution  of  the  power 
not  being  affected  thereby,  we  can  see  no  reason  why  the  mort- 
gagee may  not  execute  ihe  power  at  any  time.  The  debt  being 
in  existence,  unpaid,  no  court  of  equity  would  enjoin  the  ex- 
ecution of  the  power  upon  the  theory  that  there  was  a  presump- 
tion of  payment  of  the  debt.    It  is  conceded  that  if  it  were 
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necessary  for  tiie  mortgagee  to  bring  an  action  to  inroke  1ix& 
equitable  aid  of  the  conrt  to  foreclose  his  mortgage  after  tbe 
expiration  of  ten  years  from  the  last  payment  on  the  debt,  tbfi 
mortgagor  being  in  possession,  he  would  be  barred  1>ecan8ey  in 
that  event,  he  would  abandon  his  power  of  sale  and  ask  for  tiie 
intervention  of  the  couri^  which  would  be  compelled  to  enforce 
the  statutory  bar. 

The  point  upon  which  we  rest  our  decision  is^  that  as  tiie 
mortgagor  has  expressly  put  it  in  the  power  of  the  mortgages 
to  sell  the  land  for  the  payment  of  the  debt,  and  thereby  re- 
lieved him  of  the  necessity  of  bringing  an  action  for  that  pur- 
pose, ^^  his  right  is  not  affected  by  the  statute  of  limitationa^ 
which  applies  only  to  actions  brought  for  tiie  enforcement  of 
rights.  The  legislature  may,  if  in  its  wisdom  it  should  see  fi^ 
place  the  execution  of  the  power  of  sale,  in  respect  to  the  time 
within  which  it  must  be  exercised,  upon  the  same  footing  as 
actions  to  foreclose  a  mortgage  with  power  of  sale;  but  ws 
cannot,  in  the  absence  of  any  legislative  declaration,  make  the 
law.    It  is  ours  simply  to  declare  it. 

This  opinion  does  not  overrule  or  question  Hutaff  y.  Adrian, 
112  N.  C.  259,  17  S.  £.  78,  in  respect  to  the  point  decided  in 
that  case,  to  wit,  that  the  plaintiff  was  not  entitled  to  injunc- 
tive relief.  In  so  far  as  it  is  said  that  after  the  expiration  of 
ten  years  the  mortgage  is  dead,  the  right  is  destroyed  we  cannot 
concur. 

The  judgment  of  the  court  below  is  affirmed. 

Jturtioe  DoQglaa  and  Obief  Josttoe  GUde  Dissented*  both  pladag 
their  dissent  chiefly  on  the  ground  that  the  qoeBtion  had  haaa 
otherwise  decided  in  Hutaff  ▼.  Adrian  112  N.  C.  259,  17  &  £.  78^ 
and  Smith  ▼.  Parker,  131  N.  C.  471,  42  a  K  910,  the  chief  justice 
among  other  things,  saying:  ''The  basic  reason  of  these  decisions 
is  this:  A  power  of  sale  is  no  part  of  the  conveyance,  but  it  is 
merely  a  power  of  attorney  to  do  the  act  which  is  eqinvalent  to  a 
power  to  waive  judgment  in  an  action,  if  not  barred  by  paymenll 
or  otherwise,  on  the  bond  and  for  f oieelosnre.  A  power  of  ssit 
changes  in  no  wise  the  eharactsxisties  and  Iseiteits  of  a  aiortgsgtr 
2  Pingree  on  Mortgagee,  see.  ISIS.  When  by  lapse  ef  tiate  the  hoai 
and  mortgage  are  both  barred,  er  the  debt  has  been  paid,  the  powtf 
of  sale  falls  and  ceases  to  be  of  any  validity*  A  party  is  entitled 
to  take  the  benefit  of  the  statute,  just  as  he  would  of  actual 
payment  having  been  made,  if  he  pleads  it  at  the  first  opportunity* 
The  statute  is  simply  an  irrebuttable  presumption  of  payment,  and, 
Bke  payment,  mast  be  pleaded.    If  an  action  has  been  brought  ta 
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dEoreelose  this  mortgage  after  the  lapse  of  ten  years,  the  xnortgager 
eould  have  pleaded  the  statute  of  limitations.  Only  his  failure  to 
do  00  would  be  a  waiver.  The  absenee  of  the  mortgagor  from  the 
state  BQspended  the  mnning  of  the  statute  as  to  the  action  on  the 
t>ind,  but  not  as  to  the  lien  on  the  lands  Anderson  ▼.  Baxter,  4 
Or.  105. 

''When  there  ii  a  sale  under  the  power  of  sale,  there  is  no  op- 
portunity to  plead  either  the  statute  or  payment,  and  the  motU 
gtkgot  hence  is  entitled  to  do  thia  when  an  action  of  ejectment  ia 
lurought  (as  is  h^d  in  the  above  cases)  because  this  is  his  first 
«nd  only  opportunity  to  plead  it  as  a  defense.  The  action  of  eject- 
Mtumt  not  having  been  brought,  the  mortgagor  is  now  proceeding^ 
ae  authorized  by  chapter  6^  Laws  of  1893,  to  bring  this  action  to 
remove  a  cloud  upon  title,  in  which  equitable  proceeding  he  can 
set  up  the  fact  that  he  would  have  pleaded  the  statute  of  limita- 
tions if  the  purchaser  had  brought  an  action  of  ejectment*  This 
is  the  identical  ground  which  would  have  authorized  him  to  sustain 
an  injunction  to  prevent  the  sale,  had  he  so  chosen.  He  has  the 
election  being  in  possession  to  do  either,  or  to  await  an  ac- 
tion of  ejectment,  provided  he  sets  up  the  payment  or  statute 
of  limitations  at  the  first  opportunity  in  proceedings  jMuding  in  court. 
''There  is  no  statute  of  Umitations  against  the  execution  of 
a  power  of  sale,  and  none  is  needed.  It  is  a  mere  power  of  attor- 
ney. When  either  payment  or  the  statute  of  limitations  can  be 
and  is  set  up  to  the  debt  and  mortgage,  the  execution  of  the  power 
of  attorney  is  a  nullity,  for  the  debt  and  mortgage  have  lost  their 
validity,  provided  the  defense  Is  pleaded  at  the  first  opportunity. 
This  opportunity  may  be  aiforded  by  an  action  of  ejectment  brought 
by  the  purchaser,  or  it  may  be  set  up  by  the  mortgagor  himself, 
either  in  an  action  for  an  injunction  before  the  sale,  or  in  an  action 
to  remove  cloud  upon  title  after  the  sale,  as  in  this  case.  The 
statute,  chapter  6,  Laws  of  1893,  does  not  compel  an  injunction 
to  prevent  a  sale,  but  gives  relief  after  sale,  when,  aa  here,  the 
claimant  does  not  bring  his  action  of  ejectment. 

"The  substantial  matter  is  the  debt  and  mortgage,  and  the  mort- 
gage ia  barred  in  this  case  by  the  lapse  of  time,  and  the  statute 
has  been  pleaded  at  the  first  opportunity  in  a  proceeding  in  court. 
The  power  of  sale  is  outside  of  court,  and  there  was  no  opportunity 
afforded  to  plead  the  statute  to  that  proceeding,  even  if  there  were 
one.  Here,  the  mortgage  became  barred  February  19,  1895,  being 
ten  years  from  the  last  payment.  The  sale  under  the  power  of  sale, 
May  4,  1899,  had  no  efficacy  if  the  purchaser  had  chosen  to  bring  an 
action  of  ejectment  and  the  defendant  had  pleaded  the  statute: 
Hutaff  V.  Adrian,  112  N.  C.  259,  17  S.  E.  78;  Smith  v.  Parker,  181 
K.  a  471,  42  a  E.  910;  Simmons  v.  Ballard,  102  N.  C.  109,  9  S.  E. 
495.    Henoe,  doubtless,  the  purchaser  did  not  move.    The  first  pro- 

• 

eeediufc  actually  in  court,  in  which  the  statute  could  be  pleaded,  is 
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khis  to  remove  the  clond  upon  title.    Upon  the  faets  agreed,  judf- 
ment  should  have  been  in  favor  of  the  plaintiffs. 

"It  ia  tme  that  the  mortgage  ia  not  neeeaaarily  barred  wbm 
the  debt  ia,  bnt  when  the  bar  of  the  statute  of  limitations  eai 
be  snccessfully  pleaded  to  the  mortgage,  the  power  of  sale  {ihatk 
is  a  mere  power  of  attorney  to  dispense  with  the  formality  of  u 
aetion  and  judgment  of  foreclosure)  is  barred  beeause  it  has  aotb- 
ing  to  act  upon.  Powers  of  sale  are  not  favorites  of  the  law  (Mosby 
V.  Hodge,  76  N.  C.  387),  and  it  would  be  exceeding  strange  if  when, 
by  reason  of  the  statute  of  limitations,  an  action  eannot  be  miifi- 
tained  to  foreclose  the  mortgage,  a  power  of  attorney  to  sell  with- 
out formal  decree  of  foreclosure  should  put  vitality  into  a  mort^ 
gage  upon  which  a  court  is  powerless  to  decree  foreclosure." 

The  same  question  was  presented  to  the  same  eourt  in  Cone  v. 
Hyatt,  182  N.  a  810,  44  &  £.  678,  where  the  majority  expressed 
an  opinion  and  the  minority  a  dissent  as  in  the  principal  case  t» 
far  as  the  same  question  was  involved.  Upon  this  topic  the  pre- 
vailing opinion  saidi  after  referring  to^  and  ruling  upon,  anot&ar 
question: 

''This  ruling  ii  perhaps  sufficient  to  dispose  of  this  appeal,  boi 
if  the  statute  had  applied  to  the  ease  presented,  it  eould  do  so  onh 
by  analogy — that  is,  by  treating  the  proceeding  taken  out  of  court 
by  the  trustee  in  the  execution  of  the  power  as  substantially  the 
same  as  a  suit  or  action  to  foreclose  the  trust,  and  if  this  is  dose 
the  analogy  must  be  complete  and  the  same  principles  which  would 
apply  to  the  suit  or  action  should  be  extended  throughout  to  the 
proceeding  for  the  execution  of  the  power.  The  argument  advanced 
to  show  that  the  statute  does  apply  to  the  execution  of  the  powef 
by  the  trustee  must  proceed  upon  the  assumption  that  there  ia  nA 
an  analogy,  for  it  must  be  conceded,  in  view  of  so  many  deeisioBi 
by  this  and  other  courts  which  establish  the  proposition,  that  tb# 
debt  is  not  extinguished  by  the  running  of  the  statute,  and  the  lelr 
ter  affects  only  the  remedy.  The  argument  cannot  be  sostaiaed 
upon  the  idea  that  the  debt  is  gone  and  there  is  nothing,  therefor^ 
to  support  or  justify  the  execution  of  the  power.  This  court  htf 
said  that  the  statute  of  limitations  is  a  statute  of  repose.  It  nv 
pends  the  remedy,  but  does  not  eancel  the  debt:  Oapehart  v.  M- 
trick,  91  N.  C.  351,  352. 

<'If  this  supposed  analogy  between  a  proceeding  to  foreeloM 
a  deed  of  trust  by  advertisement  and  sale  and  a  suit  in  court 
for  that  purpose  does  exist  and  the  principles  whieh  govern  a  suit 
in  eourt,  upon  a  cause  of  aetion  which  is  barred,  are  applied  to  the 
facts  of  this  case,  we  find  that  no  attempt  was  ever  made  by  the 
defendants  to  plead  the  statute  before  the  sale  or  otherwise  ^ 
obtain  the  benefit  of  it,  and  the  case,  therefore,  must  stand,  i^  the 
analogy  is  carried  out  to  its  legitimate  consequences,  just  9»  ^  ^ 
■nit  had  been  brought,  judgment  of  foreclosure  rendered  and  a  ^ 
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made  and  tonfttmed,  so  that  the  matter  is  finally  closed  and  at 
an  end,  without  the  interposition  in  dae  time  of  any  plea  of  the 
•tatnte.  Can  it  be  said  that  a  party  under  sneh  eirenmstancee 
may  avail  himself  of  the  statutet  While  a  party  must  be  diligent 
in  prosecuting  his  action,  in  order  to  enforce  his  rights  or  else  be 
barred  when  sufficient  time  has  elapsed  for  that  purpose  after  the 
cause  of  action  accrued,  tho  other  party  who  seeks  to  avail  him- 
Mlf  of  this  lapse  of  time  must  be  equally  diligent  in  bringing  f  or- 
ward  hia  plea  or  he  will  be  deemed  to  have  waived  it.  We  do  not 
mean  to  imply  that  there  is  any  way  known  to  the  law  by  which  a 
mortgagor  or  trustor  can  avail  himself  of  the  statute  as  against  a 
mortgagee  or  trustee,  who  is  attempting  to  execute  the  power  under 
the  deed  of  trust  by  what  have  been  called  proceedings  in  pais, 
instead  of  resorting  to  a  suit  in  court.  Indeed,  such  a  right  in  the 
mortgagor  or  trustor  to  benefit  by  the  statute  under  such  circum- 
stances has  been  held  not  to  exist.  In  Grant  v.  Burr,  54  Oal.  298, 
the  court  decides  that  the  running  of  the  statute  for  the  fuU  period 
of  limitation  'does  not  operate  as  an  extinguishment  or  payment,' 
and  when  the  legal  title  to  land  has  been  conveyed  to  a  trustee 
to  secure  a  debt,  the  power  and  title  of  the  trustee  are  not  af- 
fected by  the  expiration  of  the  time  prescribed  to  bar  the  debt, 
and  a  court  of  equity  will  not  interpose  to  enjoin  a  sale  under  the 
deed.  The  statute  of  limitations  is  to  be  employed  as  a  shield  and 
not  as  a  sword;  as  a  weapon  of  defense,  not  a  weapon  of  attack. 
In  other  words,  the  statute  of  limitations  by  the  very  language  of 
our  code  ie  made  the  subject  of  a  defensive  plea  only,  and  is  re- 
quired, therefore,  to  be  specifically  set  up  in  that  way  in  an  action 
on  the  debt  or  deed  of  trust.  ^The  objection  that  the  action  was 
not  commenced  within  the  time  limited  can  only  be  taken  by  an- 
swer': Clark's  Code,  2d  ed.,  sec.  138,  and  cases  cited.  It  is  never 
the  proper  basis  of  an  action  in  which  affirmative  relief  is  sought: 
10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  178;  Moline  Plow  Co.  T.i 
Webb,  141  U.  S.  616,  12  Sup.  Ct.  Eep.  100.  It  is  true  a  title  to 
property  may  be  acquired  by  adverse  possession,  but  that  is  by 
express  provision  of  the  statute,  and  the  statute  is  not  then  pleaded  • 
ao  nomine,  but  the  title  or  ownership  is  asserted  or  denied,  as  the 
ease  may  be,  and  proof  of  a  sufficient  adverse  possession  may  be 
offered  to  sustain  the  allegation  or  denial  The  plea  of  the  statute 
is  not  proper  in  such  a  case:  Manufacturing  Co.  v.  Brooks,  106  N. 
a  107,  11  a  R  456;  Cheatham  v.  Young,  113  N.  C.  161,  87  Am. 
6t  Bep.  617, 18  &  E.  92. 

''It  has  been  suggested  that  the  principle  upon  which  such  stat- 
utes are  founded  is  the  one  taken  from  the  civil  law,  by  which  a 
presumption  of  payment  or  release  arises  from  the  lapse  of  time. 
Hr.  Wood  in  discussing  this  question  says:  'Whatever  may  formerly 
have  been  thought  to  be  the  ground  upon  which  these  statutes 
ue  basedi  it  is  now  quite  generally  conceded  that  their  puipdie 
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WM|  and  U,  to  eompel  th«  seMement  of  cUoiiu  withis  a  remaem^ 
able  period  after  their  origin,  aad  wliile  the  eridenee  upon,  irldah 
their  enforcement  or  reeiatanee  reate  ia  freah  in  the  minda  of  tfai 
partiea  or  their  witneaaea,  and  that  there  ia  no  preanmptifln  ta  te 
raiaed  either  aa  to  payment  or  otherwiae  from  the  mere  lapaa  of  tfao 
atatutorj  period  more  than  wonld  nntnralljr  ariae  aa  to  may  ataio 
id':  1  Wood  on  LimitatioBa  (U83),  aee»  &  The  atntnte  of 
iptieo  has  been  repealed  and  for  it  haa  been  aabatitated  tba 
nte  of  Hiaitationaj  aa  a  atatole  of  repoae  whidi  ban  tho 


8FFB0T  OF  THB  BAB  OF  THB  BXATUTB  OF 

L    Jhtroduetory. 

a.  Ctaneral  Theoiy  and  FtiUe^  of  llw  Statnfeai 

b.  Oonaidared  aa  AOMing  thm  Bemady  Onlvw 
a    Ckmildered  aa  BztingnlaUiig  the  BlcbL 

d.  Bar  of  the  Statute  aa  a  Vested  Bicfafc. 

e.  Conflict  of  Lawa. 

XL    Bar  of  One  of  Two  Bemedlea. 

a    Aa  Affecting  Bar  of  the  OttuCi 
XXL    Pledge  or  Collateral  Becnrltj. 

a.    Aa  Affected  by  Bar  of  Debt; 
XV.    lien  and  Principal  ObUgatieiL 

a.  Bar  of  One  aa  a  Bar  of  the  Other. 

b.  Vendor'a  Idea. 

▼.    Mortgage  or  Trust  Heed  and  tha  IMM  Oeuwed. 

a»    Mortgago  of  Beal  Property. 

1.  Bar  of  Debt  Oonaidered  aa  not  Banfag 

2.  Bar  of  Debt  Oonaidered  as  Baxzlng  Martgacair 

5.  Deed  of  Tmst. 
i.    Equitable  Mortgage— Deed  Abaolnto  and  Otbar 

cvritiea. 

6.  Mortgage  on  TJmSi  of  Married  WoDsa. 

6.  Power  of  Sale  in  Mdrtgage. 

7.  Personal  or  Deficiency  Judgment. 

8.  Beciprocal  Bight  of  Foredosore  and  BedenipillOB. 
b.    Mortgage  of  Chattels. 
e.    Bar  of  Mortgage  aa  Affeetlag  Debtt 

VL    Prescriptive  Title  to  Property. 

a.  To  Personal  Property. 

b.  To  Beal  Property. 

1.  Force  and  Effect  of  in  OeneraL 

2.  In  Actions  of  Ejectment. 
8.  In  Suite  to  Quiet  Tftle. 
d.  As  a  Good  or  Marketoble  TtUe  Whi^  TendM 

Accept. 
6.    As  a  Support  to  Damages  in  Bminent  Domain. 
6.    As  a  Support  to  Action  for  Trespaaa  or  Injurfas. 

X.    Introdnctory* 

a.  Oeneral  Theory  and  Pidiey  of  the  Statute. — In  early  tlmea 
fliero  wao  no  syBtem  of  limitatioBfl  atf  the  term  i9  now  understood. 
The  first  step  toward  eueh  a  system  was  the  stetnte  of  62  Henzy 
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VJJJL,  chapter  2,  which  was  superseded  by  the  statute  of  81  Jacobus 
J,    chapter  16.    From  that  the  limitation  statutes  of  most  of  the 
American  states  have  been  modeled.    The  books  abound  with  eyi- 
•dence  that  the  change  wrought  in  the  common  law  was  not  favor- 
arbly  receiyed  by  the  courts,  and  the  most  subtle  constructions  were 
resorted  to  for  the  purpose  of  restricting  its   operation.    The   de- 
fense  of  the  statute  came  to  be  regarded  as  dishonorable,  and  at 
most    the  bar  of  the  statute  merely  raised  a  presumption  of  pay- 
ment   exceedingly  easy  to  rebut.    But  in  modem  times  a  radical 
ehan^e  in  judicial  policy  has   taken  place.    Courts   have   ceme   to 
reeog^nize  the  wholesome  and  beneficial  effects  of  the  statute,  and 
bave  given  effect  to  the  legislative  purpose  to  the  extent  of  repu- 
diating the  ancient  doctrine  of  presumption  of  payment,  and  regard- 
ing the  statute  as  a  statute  of  repose.    It  is  now  regarded  as  en- 
titled to,  at  least,  a  reasonable  construction,  and  its  defense  is  no 
longer  thought  unconscionable  or  dishonorable:  McCarthy  v.  White^ 
^1  CaL  495,  82  Am.  Dec.  754;  Anaconda  Min.  Co.  v.  Baile,  16  Mont. 
«,  50  Am.  St.  Bep.  472,  39  Pac  909;  Van  Keuren  v.  Parmlee,  2  N. 
T.  523,  51  Am.  Dec.  322;  Levy  v.  Cadet,  17  Serg.  &  B.  126,  17  Anu 
Dec.   650;  Whereat  v.  Worth,  108  Wis.  291,  81  Am.  St.  Bep.   899, 
^4  N.  W.  441;  Bell  v.  Morrison,  1  Pet.  351. 

Said  Justice  Story:  "1  consider  the  statute  of  limitations  a  highly 
beneficial  statute,  and  entitled,  as  such,  to  receive,  if  not  a  liberal^ 
at  least  a  reasonable,  construction,  in  furtherance  of  its  manifest 
object.    It  is  a  statute  of  repose,  the  object  of  which  is  to  suppress 
fraudulent  and  stale  claims  from  springing  up  at  great  distances 
of  time,  and  surprising  the  parties  or  their  representatives,  when 
•U  the  proper  vouchers  and  evidence  are  lost,  or  the  facis  have  be- 
come obscure  from  the  lapse  of  time,  or  the  defective  memory  or 
death  or  removal   of   witnesses.    The   defense,  therefore^  which  it 
puts  forth,  is  an  honorable  defense,  which  does  not  seek  to  avoid 
the  payment  of  just  claims  or  demands,  admitted  now  to  be  due, 
but  which  encounters,  in  the  only  practicable  manner,  such  as  are 
Ancient  and  unacknowledged,   and  whatever  may  have  been  their 
original  value,  such  as  are  now  beyond  the  power  of  the  party 
to  meet  with  all  the  proper  vouchers  and  evidence  to  repel  thenu 
The  natural  presumption  certainly  is,  that  claims  which  have  been 
long  neglected  are  unfounded,  or,  at  least,  are  no  longer  subsisting 
demands.    And  this  presumption  the  statute  has  erected  into  a  posi- 
tive bar.    There  is  wisdom  and  policy  in  it,  as  it   quickens  the 
diligence  of  creditors,  and  guards  innocent  persons  from  being  be- 
trayed by  thttr  ignorance  or  their  overconfidence  in  regard  to  trans- 
Actions  which  have  become  dim  by  age.    Yet  I  well  remember  the 
time  when  courts  of  law  exercised  what  I  cannot  but  deem  a  most 
naseemly  anxiety  to  suppress  the  defense;  and  when,  to  the  reproach 
^  the  law,  almost  every  ingenuity  was  exhausted  to  catch  up  loose 
«ad   inadvertent    phrases    from    the    careless  lips  of  the  supposed 
Am.  St.  Bep.,  YoL  96—42 
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debtor,  to  constme  them  into  an  admission  of  the  debt.  'RtLp^SSjf 
that  period  has  passed  away;  and  judges  now  confine  themselves  to 
the  more  appropriate  duty  of  eonstming  the  statute,  rather  than  de- 
vising means  to  evade  its  operation":  Spring  v.  Gray,  5  Mason,  505^ 
Fed.  Cas.  No.  13,269. 

b.  Ckmsidered  at  Affecting  the  Bemedy  Only.— With  this  innova- 
tion of  the  old  theory,  however,  most  of  the  courts  have  stopped; 
and,  while  recognizing  the  wholeeomeness  and  policy  of  the  statota 
of  limitations,  have  not  gone  the  full  leng^  in  giving  it  force  and 
effect.  That  is,  they  hold  that  it  merely  bars  the  remedy  and  does 
not  extinguish  the  right:  McCormick  v.  Brown,  36  CaL  180,  95  Am. 
Dec.  170;  BeDoiap  v.  Gleason,  11  Conn.  160,  27  Am.  Dec  721;  Com- 
monwealth V.  McGowan,  4  Bibb  (Ky.),  62,  7  Am.  Dec.  737;  Lam- 
berton  v.  Grant,  94  Me.  508,  80  Am.  St.  Bep.  415,  48  AtL  127;  Town- 
send  V.  Tyndale,  165  Mass.  293,  52  Am.  St.  Bep.  513,  43  N.  K  107; 
Colton  V.  Depew,  60  K.  J.  £q.  454,  83  Am.  St.  Bep.  650,  46  AtL  728; 
Pittsburgh  etc  B.  B.  Co.  v.  Byers,  32  Pa.  St.  22,  72  Am.  Dec  770; 
Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  607.  The  cobbs- 
quences  of  this  doctrine  become  apparent  in  case  of  a  eonfiiet  of 
laws,  or  in  case  a  creditor  has  more  than  one  remedy  on  the  same 
obligation. 

e.    Ctonsideied  as  Extlngnidiing  the  Bight.— It  would  seem  more 
eonsistent  with  the  operation  of  a  statute  of  repose  to  hold  that  it 
not  only  goes  to  the  remedy,  but  takes  away  the  right  itself.    Others 
wise,  only  a  partial  repose  is  effected.    This  is  the  view  taken  in  re- 
spect to  tangible  property,  as  will  appear  in  a  subsequent  part  of 
this  note.    And  it  is  the  conclusion  reached  by  at  least  one  court 
In  Wisconsin,  it  is  hold  that  the  statute  not  only  takes  away  the 
remedy  for  the  enforcement  of  a  claim,  but  extinguishes  the  right 
also:  Pierce  v.  Seymour,  52  Wis.  272,  38  Am.  Bep.  737;  Eingartner 
V.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St.  Bep.  871,  79  N.  W. 
433.    "What  is  meant  by  the  term  'extinguish  the  right,'  "  says 
Justice  Marshall  in  the  last  case  cited,  ''as  used  in  the  adjudiea- 
tions  and  by  the  text- writers  •  •  •  •  is  not  actual  satisfaction  of  the 
right  by  the  operation*  of  the  statute  of  limitations.    The  idea  is 
that  a  right  to  insist  upon  the  statutory  bar  is  a  vested  property 
right  protected  by  the  constitution,  the  effect  of  which  is  to  for* 
ever  prevent  the  judicial  enforcement  of  the  demand  affected  by  it, 
against  the  will  of  the  owner  of  the  prescriptive  right.    Deprivation 
of  the  remedy  under  such  circumstances  that  there  can  be  no  ad- 
verse restoration  of  it  is  a  destruction  or  extinguishment  of  the 
right  to  which  such  remedy  relates.    The  law  deals  only  with  en- 
forceable rights,  and  if  such  a  right  be  changed  to  a  mere  monl 
obligation,  in    a   legal    sense   it   no   longer    exists    at    aH''    The 
Georgia  statute  seema  to  bar  the  right  as  well  as  the  remedy.    Tely 
if  the  statute  is  not  pleaded,  the  court  has  jurisdiction  to  render 
judgment  against  the  defendant:  Peel  v.  Biyson^  72  Ga.  881* 
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d.  Bar  of  the  Stfttnte  «f  a  Vested  Bight.— In  nearly  aD  the 
states  of  the  Union  in  which  the  question  has  arisen  it  has  been  ad- 
judged that  the  right  to  set  np  the  bar  of  the  statute  of  limitations 
as  a  defense  to  a  eause  of  action,  after  the  statute  has  run,  is  a 
vested  right,  and  cannot  be  taken  away  by  legislation,  either  by  a 
repeal  of  the  statute  without  a  saving  clause,  or  by  an  affirmative 
aet;  and  that  it  is  immaterial  whether  the  action  is  for  the  recovery 
of  real  or  personal  property,  or  for  the  recovery  of  a  moneyed  de- 
mand, or  for  the  recovery  of  damages  for  a  tort:  Couch  v.  McKee, 
6  Ark.  484,  495;  Board  of  Education  v.  Blodgett,  155  HI.  441,  46 
Am.  St.  EeJ).  348,  40  N.  B.  1025;  Lawrence  v.  Louisville,  96  Ky. 
595,  49  Am.  St.  Eep.  309,  29  8.  W.  150;  Stipp  v.  Brown,  2  Ind.  647; 
Thompson  v.  Bead,  41  Iowa,  48;  Bradford  v.  Shine,  13  Fla.  393,  7 
Am.  Bep.  239;  Bigelow  v.  Bemis,  2  Allen,  496;  Woodman  v.  Fulton, 
47  Miss.  682;  Bockport  v.  Walden,  54  N".  H.  167,  20  Am.  Eep.  131; 
Byder  v.  Witoon,  41  N.  J.  L.  9;  Whitehurst  v.  Dey,  90  N.  C.  542; 
Boldro  V.  Tolmie,  1  Or.  176;  Moore  v.  Luce,  29  Pa.  St.  260,  72  Anu 
Dec.  629;  Girdner  v.  Stephens,  48  Tenn.  (1  Heisk.)  280,  2  Am.  Bep. 
700;  Ireland  v.  Mackintosh,  22  Utah,  296,  61  Pae.  901;  Eingartner 
V.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St.  Eep.  871,  79  N.  W. 
433. 

Some  authorities  recognize  this  principal  in  regard  to  tangible 
property,  but  deny  its  application  to  debts:  See  Jones  v.  Jones,  18 
Ala.  248;  Bentinck  v.  Franklin,  38  Tex.  458.  As  stated  by  Justice 
Brannon:  "Where  title  to  property  has  vested  under  the  statute 
of  limitations,  no  act  can,  by  extending  the  statute  or  reviving 
the  remedy,  impair  such  title.  It  would  be  unconstitutional,  because 
depriving  one  of  property  without  due  process  of  law;  but  where 
the  demand  ki  on  contract,  or  any  class  of  action  where  the  statute 
merely  gives  a  defense,  and  does  not  vest  proi>erty,  there  is  no  vested 
right  to  such  mere  defense,  and  the  legislature  may,  by  repeal  of 
the  statute  or  otherwise,  revive  the  action,  and  deprive  one  of  such 
defense '^  McEldowney  v.  Wyatt,  44  W.  Ya.  711,  30  &  E.  239. 

The  supreme  court  of  the  United  States  has  decided  that  a  debtor 
has  no  property  in  the  bar  of  the  statute  of  limitations  as  a  defense 
to  a  promise  to  pay  a  debt,  and  that  such  bar  may  be  removed  by 
statute:  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  Eep.  209.  This 
decision  was  dissented  from  by  Justices  Bradley  and  Harlan,  and 
the  dissenting  opinion  seems  more  in  harmony  with  principle  and 
the  weight  of  authority.  It  has  been  so  declared  and  adopted  by 
two  of  the  ablest  eourts  in  this  country:  Board  of  Education  v. 
Blodgett,  155  QL  441,  46  Am.  St.  Eep.  848,  40  N.  E.  1025;  Eingart- 
aer  V.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St.  Eep.  871,  79  N.  W. 
483.  The  general  thought  running  through  it  is,  that  the  constitu- 
tional guaranty  against  the  deprivation  of  property  without  due 
process  of  law  is  not  confined  to  tangible  property,  but  extends  to 
^▼ery  speeiei  of  vested  right.    "An  exemption  from  a  demaad,'' 
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ff  "if  MM  iBBuaity  tium  piuMCuLiuu  ia  a  "^t^ 
potj  as  th»  ngki  to  thm  demaad  or  to  proweciiti 
Tte  two  thiBgB  azo  eorrolaiiTey  mud  to 
to  pi  Otoe  lad  hj  c— iifitin«il  gimmBttoa  and  tbat 
to  mm  alMMt  aa  abaorditj.  Onfl  right  is 
as  Taliiabto  as  ttt  atbir.  Mjr  gtapaity  to  is  mmek  imperiled  by  la 
aetioa  sfsiast  sa  far  wmmitf  as  it  to  mg^imai  mmformj  toad  or  mj 
foodiL  It  BMy  lavatoa  aad  swaep  aivay  all  that  I  have  ia  tKe  world, 
to  BOt  a  right  af  daCaMO  to  aaek  am  aetioa  of  tha  graatest  Talae  to 
aaf  If  it  to  aat  prapartj  to  tha  SMsa  of  tha  aoaatitatioa,  than  va 
aaad  aaothar  aiaaaa»eat  to  that  iasUvaaat."  Aad  to  a  totar  mi- 
Boto  eaaa  tha  aoart  ramarhs:  ''A  tight  of  dafanaa  agaiaat  a 
dannad  ariaiag  fnm  tha  eomplato  rvaaiag  of  tha  atatato  of 
tioBS  to  pfupatij  withto  tta  pioteotioa  of  tha  eosatitBtioBal  gnaraaly 
of  daa  proeaaa  of  tow:  Fiah  ▼.  I^vwaD,  IM  SL  236,  43  K.  E.  367. 

In  Mayor  aad  Coonei]  af  Hagantown  t.  Sahaer,  87  Md.  180,  it  it 
hald  that  a  maaietpaUty  haa  no  vaatad  right  to  tha  defaaae  of  tha 
stotato  of  Hinitatioaa  agaiaat  aa  aetion  for  injnriaa  soifared  through 
a  riot. 

8o  long  as  thara  temalns  to  tha  owner  of  proper^  aaj  remedy  re- 
maining for  ite  reeoTory,  tha  party  to  poaaeaaion  thereof  aeqairea 
no  titto  or  reatad  right.  Henee  the  to^atotore  to  competent  to  gi^e 
the  tma  owner  additional  remedies,  or  to  reatora  to  him  an  old  one 
which  has  bean  loat  by  lapaa  af  time:  Power  ▼.  Telford,  60  Hiss. 
195. 

In  eonelnding  thto  braneh  of  onr  snbjeet,  we  eaU  attention  to  the 
effect  of  special  or  short  stotntea  of  limitations.  A  stotnto  of  this 
hind  was  nnder  consideration  to  Eipp  ▼.  Johnson,  31  Minn.  360,  17 
K.  W.  957,  and  to  passing  npon  the  effect  of  the  bar  thereof,  the 
court  obserred:  '^What  are  often  mdiscriminately  called  stotntes  of 
limitation  consist  of  two  disttoct  classes:  First,  statutes  of  Umito- 
tion,  properly  so  ealled^  where  the  prescription  operates  as  the  f  onn* 
dation  of  title  to  property  to  poeseaaion.  The  topee  of  time  limited 
by  aaeh  statntea  not  onlx  bars  the  remedy,  but  exttognishes  the  right, 
and  vests  a  perfect  title  to  the  adyerse  holder.  The  second  class  are 
those  which  merely  take  away  or  suspend  certato  remedies  or  forms 
of  actions,  bnt  leave  the  property  righto  of  the  parties  unaffected. 
This  last  class  to  rather  aa  exemption  from  the  servitude  of  certato 
forms  of  aetion  than  a  means  of  acqutoition  of  title.  In  such  a  ease^ 
the  legistotnra  would  have  a  perfect  right  to  restore  the  remedy  sl- 
ready  barred,  because  it  would  not  take  away  any  vested  righto  of 
property." 

a.  Oonfliet  of  Zaws^ — If  tha  stotuto  of  limitations  goes  to  the  rem- 
ady  merely,  without  affecting  tha  right,  then  the  statute  of  the  f  oma 
must  govern.  Henea  aa  action,  though  not  barred  where  it  arosi^ 
Biay  be  barred  by  the  tow  where  it  is  sought  to  be  anforoed;  andt 
on  tha  othar  hand,  though  barred  b;  the  tow  af  tha  stato  wliaia  it 


I'et.  1903.]  Menzel  v.  IIinton.  661 

ftrose,  may  not  be  barred  by  the  law  of  the  foriim:  Jones  ▼.  Jones, 
18  Ala.  248;  Bnlger  ▼.  Boche,  11  Pick.  86,  22  Am.  Dee.  859;  Wright 
▼.  Mordannt,  77  Min.  687,  78  Am.  St.  Bep.  586,  27  Bonth.  640;  Oar- 
•on  ▼.  Hunter,  46  Mo.  467,  2  Am.  Bep.  529;  Underwood  ▼.  Patrick, 
94  Fed.  468;  note  to  Eingartner  y.  Illinois  Steel  Co.,  59  Am.  St.  Bep. 
878. 

But  if  the  statute  of  limitations  of  the  place  where  a  contract  is 
made  operates  to  extinguish  the  contract  or  debt  itself,  no  action 
ean  thereafter  be  maintained  upon  such  contract  in  the  courts  of 
another  state:  Lambeirton  v.  Grant,  94  Me.  508,  80  Am.  St.  Bep.  415, 
48  AtL  127;  Berkley  ▼.  Tootle,  163  Mo.  584,  85  Am.  St.  Bep.  587,  63 
8.  W.  681;  Bathbone  ▼.  Coe,  6  Dak.  91,  50  N.  W.  620.  This  question 
was  squarely  met  in  Eingartner  v.  Illinois  Steel  Co.,  103  Wis.  373, 
74  Am.  St.  Bep.  871,  79  K.  W.  433,  where  it  was  held  that  when  the 
operation  of  the  statute  is  complete,  the  right  to  the  benefit  of  the 
bar  thus  created  is  property,  and  protected  as  such  by  constitutional 
^aranty,  like  any  other  property,  and  such  property  goes  with  the 
poseessor  into  any  jurisdiction  in  which  he  may  trayel. 

Title  by  prescription  to  personal  property  must  be  respected  on 
the  removal  of  the  property  to  another  state.  When  a  title  becomes 
perfect  under  the  laws  of  one  state  it  Is  valid  in  any  other,  although 
the  period  of  limitations  there  is  longer  than  in  the  jurisdiction 
where  the  title  was  acquired:  Freeman  v.  Baldwin,  13  Ala.  246;  Broh 
T.  Jenkins,  9  Mart.  (La.)  526,  13  Am.  Dec.  320. 

IL    Bar  of  One  of  Two  Bemediaa, 

a»  Ab  AJfteUiig  Bar  of  the  Other.— When  a  person  has  more 
ftan  one  remedy  for  the  enforcement  of  a  right,  the  bar  of  the  stat- 
ute of  limitations  as  to  one  of  these  does  not  necessarily  affect  the 
other,  leastwise  if  the  statute  is  considered  as  going  to  the  remedy 
only.  Thus,  if  one  has  a  right  to  bring  trover  for  the  conversion 
of  a  chattel,  or  assumpsit  for  the  proceeds  of  sale,  the  fact  that  the 
statute  has  run  against  one  action  does  not  defeat  the  other:  Ivey 
V.  Owens,  18  Ala.  641.  And  if,  upon  the  conversion  of  personalty, 
the  owner  may  sue  for  the  property  itself,  or  damages  for  its  con- 
version, or  the  value  of  the  property  as  a  debt,  he  may  pursue  one 
of  these  remedies,  notwithstanding  the  other  is  unavailable  through 
lapse  of  time:  Kirkman  v.  Phillips,  54  Tenn.  (7  Helsk.)  222.  That 
an  account  is  ''out  of  date"  will  not  prevent  a  recovery  upon  a  note 
of  the  debtor  held  by  the  creditor  as  security  for  the  account:  Shipp 
y.  Davis,  78  Ga.  201,  2  S.  E.  549.  A  suit  to  diseolve  or  rescind  a 
sale  for  nonpayment  of  the  price  is  not  prescribed,  because  the  pur- 
cliaae  money  notes  are:  Templeman  v.  Peguee,  24  La.  Ann.  537 j 
School  Directors  v.  Anderson,  28  La.  Ann.  739;  Jackson  v.  Palmer, 
52  Tex.  427.  Though  the  right  of  a  buyer  of  goods  to  recover  dam- 
ages  for  the  defects  therein  is  barred,  he  may  set  up  the  defects  in 
an  action  for  the  purchase  price:  Lastrapes  v.  Bocquet,  23  La.  Ann. 
68. 
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The  theory  that  the  bar  of  one  remedy  does  not  opor&te  to  her 
another  for  the  enforeement  of  a  demand  win  find  frequeat  ilhiatra* 
iion  under  the  rabdiTitions  of  this  note  to  follow. 

HL    Pledge  or  CMDateral  fletuiltf, 

a.  As  Affected  by  Bar  of  Debt. — A  deposit  of  collaterals  doea  not 
prevent  or  impede  the  mnning  of  the  statute  of  limitationa  npon 
the  debt  secnred  thereby,  bnt  the  barring  of  any  action  npoa  sneh 
de^t  through  the  running  of  the  statute  does  not  affect  the  right 
of  the  pledgee  to  hold  and  realize  upon  the  collateral,  nor  the  pledgor 
to  call  for  any  surplus  remaining  after  the  principal  debt  has  been 
paid:  Jones  ▼.  Bank  of  Albany,  27  K.  Y.  Super.  Ct.  (4  Bob.)  221, 
29  N.  Y.  Super.  Ct.  (6  Bob.)  166;  Hartranft's  Estate,  153  Pm.  fit. 
580,  M  Am.  St.  Bep.  717,  26  AtL  104;  G^Ton  ▼.  Harsh,  186  Pa.  St 
132,  40  AtL  321;  Gage  ▼.  Biyerside  Trust  Co.,  86  Fed.  984;  Spear* 
▼.  Hartley,  8  Esp.  81;  monographic  note  to  Griggs  ▼.  Day,  32  Am. 
St.  Bep.  716.  A  reference  to  this  note,  howeyer,  will  show  that  other 
Tiews  on  the  question  have  been  entertained. 

The  pledgee  may  enforce  a  pa3rment  of  his  debt,  when  stock  ia 
pledged,  by  a  sale  of  the  collateral,  though  the  debt  is  barred:  Tum- 
bler y.  Palestine  Ice  Co.,  17  Tex.  Ciy.  App.  696,  43  S.  W.  896.  And 
the  fact  that  the  debt  is  barred  does  not  preyent  the  pledgee  from 
suing  for  the  conyersion  of  the  pledge:  Hudson  y.  Wilkinson,  61  Tex. 
606. 

A  creditor's  rights  as  the  pledgee  of  a  life  insurance  policy  are 
not  lost  by  the  statute  of  limitations  running  against  the  debt:  Pol* 
lock  T.  Smith,  107  Ky.  509,  54  &  W.  740;  Connecticut  Mut  Life 
Ins.  Co.  y.  Dunscomb,  108  Tenn.  724,  69  S.  W.  345.  The  running  of 
the  statute  against  a  debt  which  a  policy  of  insurance  was  pledged 
to  secure  does  not  preyent  the  enforcement  of  a  claim  arising  out 
of  such  policy,  nor  does  it  impair  the  rights  of  the  holders  of  th« 
indebtedness  to  the  proceeds  of  the  insurance:  Towneend  y.  Tya* 
dale,  165  Mass.  293,  52  Am.  St.  Bep.  513,  43  N.  K  107. 

IV.  Lien  and  Principal  ObUgatioB. 
a.  Bar  of  One  as  a  Bar  of  the  Other.— If  a  lien  is  deemed  mere^ 
accessory  to  the  principal  obligation,  then  it  is  extinguished  by  the 
lapse  of  time  within  which  an  action  on  the  latter  may  be  brought: 
California  Say.  Bank  y.  Parrish,  116  CaL  254,  48  Pae.  73;  FleweUen 
v.  Cochran,  19  Tex.  Ciy.  App.  499,  48  a  W.  39.  A  statute  which 
applies  to  an  action  on  the  debt  applies  to  the  lien  whieh  seeures 
the  debt.  This,  it  is  belieyed,  is  the  true  theory,  but  it  is  not  uni- 
▼ersally  recognized,  as  will  appear  at  different  points  in  this  note. 
And  so  long  as  the  debt  continues  a  subsisting  obligation,  the  lien 
remains  as  an  incident  thereto:  Myers  y.  Humj^ireyB  (Tex.  Ciy. 
App.)  47  S.  W.  812.  It  is  held  that  a  lien  on  corporate  stoek  is  not 
losty  notwithstanding  the  debt  is  outlawed:  Farmers'  Bank  y.  Igl^ 
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Ik&rt,  6  Gill  (Md.),  50.  Thus,  a  lien  on  its  stock  glTon  a  corporation 
by  its  charter  for  the  debts  of  the  holder  is  not  extinguished  by  the 
statute  running  against  the  debts:  Beading  Trust  Go  ▼.  Beading 
Iron  Works,  137  Pa.  St.  282,  21  AtL  169.  And  a  corporation  having 
a  lien  upon  the  stock  of  a  shareholder  by  reason  of  his  having  eni> 
l>eszled  the  fun^s  of  the  corporation,  does  not  lose  its  right  to  en* 
force  its  claim  bj  allowing  more  than  six  jears  to  elapse  after  the 
discovery  of  the  embezzlement:  Sproul  v.  Standaard  Glass  Co.,  201 
Pa.  St.  103,  50  AtL  1003.  In  this  case  the  lien  was  in  the  nature  of 
collateral  security,  which  places  the  decision  on  another  basis;  and 
perhaps  this  is  true  of  the  two  preceding  caaes.  In  Waterfield  ¥4 
Bice,  111  Fed.  625,  49  G.  C.  A.  504,  it  is  held  that  a  lien  on  devised 
land  for  the  installments  of  an  annuity  is  not  barred,  although  the 
debt  is. 

b.  Vendor's  Lien.~Hiere  is  a  long  line  of  cases  holding  that  a 
vendor's  lien  for  the  purchase  money  of  lands  is  preserved,  although 
the  statute  of  limitations  has  barred  the  recovery  of  the  purchase 
money  as  a  debt:  Driver  v.  Hudspeth,  16  Ala.  348;  Belfe  v.  Belfe, 
34  Ala.  500,  73  Am.  Dec.  467,  Bizzell  v.  Nix,  60  Ala.  281,  81  Am.  Bep. 
88;  Shorter  v.  Frazer,  64  Ala.  74;  PhiUipe  v.  Adams,  78  Ala.  226; 
Hood  V.  Hammond,  126  Ala.  569,  86  Am.  6t.  Bep.  159,  30  South.  540; 
Magruder  v.  Peter,  11  Gill  &  J.  (Md.)  217;  Paxton  v.  Bich.  85  Ya. 
378,  7  S.  £.  531;  Tunstall  v.  Withers,  86  Va.  892,  11  g,  £.  565;' 
Evans  v.  Johnson,  39  W.  Ya.  299,  45  Am.  St.  Bep.  912,  19  S.  E.  623; 
Hardin  v.  Boyd,  113  U.  S.  756,  5  Sup.  Gt.  Bep.  771. 

Other  authorities  maintain  that  such  lien  expires  when  the  debl 
or  the  evidence  thereof  is  outlawed,  and  cannot  theireafter  be  en* 
forced:  Linthieum  v.  Tapscott,  28  Ark.  267;  Waddell  v.  Oarlock,  41 
Ark«  523;  Stephens  v.  Shannon,  43  Ark.  464;  Galifomia  Sav.  Bank 
V.  Parrish,  116  GaL  254,  48  Pac.  73;  Ilett  v.  Oollins,  103  111.  74. 

In  Arkansas  it  is  held  that  the  lien  of  a  vendor  of  land  reserved 
in  the  face  of  the  deed  expires  when  the  debt  is  barred  by  the  stat- 
ute of  limitations:  Ghase  v.  Gartrighti  53  Ark.  358,  22  Am.  St.  Bep. 
207,  14  S.  W.  90.  In  Texas,  however,  if  land  is  eonveyed,  and  a  lien 
is  reserved  in  the  deed  or  a  contemporaneous  mortgage,  or  in  notes 
givMi  for  the  purchase  money,  the  vendor  may  recover  the  land,  al- 
'  though  the  notes  are  barred  by  limitation:  Barber  v.  Hoffman  (Tex. 
Civ.  App.),  37  S.  W.  769. 

While  the  plea  of  the  five  years'  statute  of  limitation  to  a  pur- 
chase money  note  may  not  be  good  in  bar  of  a  judgment  in  rem 
for  the  sale  of  the  lands,  it  is  a  bar  to  the  recovery  of  a  personal 
judgment  against  the  defendant:  Buckner  v.  Street,  6  McGrary,  59, 
15  Fed.  865.  The  action  in  this  case  was  for  the  foreclosure  of  a 
vendor's  lien  reserved  in  the  deed. 

The  assignee  of  a  purchase  mon^  note,  seeured  by  a  Tender's  lien, 
is  not  entitled  to  subject  the  land  to  the  payment  of  the  aote^  nor 
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to  enforce  the  lien  after  tbe  statute  liae  ran  against  the  note:  Farm- 
ers' Loan  etc.  Co.  ▼.  Beckley,  93  Tex.  267,  54  a  W.  1027. 

Aa  against  a  remote  Tendee,  a  vendor's  lien  does  not  subsist  after 
the  statute  of  limitations  has  ran  against  a  note  given  for  the  par- 
ehase  money,  and  the  first  vendee  eannot  extend  the  lien  hj  pay- 
ments npon  the  note:  Tate  v.  Hawkins,  81  Kj.  577,  50  Am.  Bep.  181. 

The  renewal  of  a  purchase  money  note  given  for  land,  or  a  new 
promise  within  six  years  after  its  maturity,  is  sufficient  to  prolong 
the  life  of  the  vendor's  lien,  and,  as  against  the  vendee  In  posses- 
sion, pats  the  statute  of  limitations  in  operation  against  it,  only  from 
the  maturity  of  the  renewal  or  from  the  date  of  the  new  promise: 
Poindexter  v.  Rawlings,  106  Tenn.  97,  82  Am.  St  Bep.  869,  59  &  W. 
766.    But  see  McElwee  v.  McElwee,  97  Tenn.  649,  37  S.  W.  560. 

V.    Mortgage  or  Trust  Deed  and  the  Debt  Seemed, 
a.    Mortgage  of  Beal  Pzoperty. 

1.    Bar  of  Debt  Oonstdeiod  as  not  Baxxing  Mortgage.— There  la  a» 
abundance  of  judicial  authority  to  the  effect  that  the  life  of  a  mort- 
gage of  real  estate  is  not  measured  by  that  of  the  obligation  which  it 
is  given  to  secure,  and  that  the  mortgagee  can  pursue  his  remedy  oa 
the  mortgage,  by  foreclosure  or  ejectment,  notwithstanding  the  debt 
or  the  evidence  thereof  is  barred  by  the  statute  of  limitations:  Bir- 
nie  V.  Main,  29  Ark.  591;  Belknap  v.  Gleason,  11  Conn.  160,  27  Anu 
Pec.  721;  Hough  v.  Bailey,  82  Conn.  288;  Browne  v.  Browne,  17  fla. 
607,  35  Am.  Bep.  96;  Jordan  v.  Sayre,  24  Fla.  1,  3  South.  329;  EH- 
kins  V.  Edwards,  8  Ga.  325;  Kelly  v.  Leachman,  3  Idaho,  629,  ZS 
Pac.  44;  Baltimore  etc.  B.  B.  Co.  v.  Trimble,  51  Md.  99,  111;  De- 
muth  V.  Old  Town  Bank,  85  Md.  315,  60  Am.  St.  Bep.  322,  37  AtL 
266;  Thayer  v.  Mann,  19  Pick.  535;  Mich.  Ins.  Co.  v.  Brown,   11 
Mich.  265;  Webber  v.  Byan,  54  Mich.  70,  19  N.  W.  751;  Trotter  ▼. 
Erwin,  27  Miss.  772;  Nevitt  v.  Bacon,  32  Miss.  212,  66  Am.  Dee» 
609;  Wilkinson  v.  Flowers,  37  Miss.  579,  75  Am.  Dee.  78;  Lewia  t. 
Sehwenn,  93  Mo.  26,  3  Am.  St.  Bep.  511,  2  &  W.  391;  Benton  Coont/ 
V.  Caarlinsky,  101  Mo.  275,  14  S.  W.  114;  Tucker  v.  WeUs,  111  Mo. 
899,  20  8.  W.  114;  Eyermann  v.  Piron,  151  Mo.  107,  52  S.  W.  229; 
Campbell  v.  Upton,  56  Neb.  385,  76  N.  W.  910;  Yarnal  v.  Hnpp 
(Neb.),  90  N.  W.  645;  Mackie  v.  Lansing,  2  Nev.  302;  Cookes  v. 
Culbertson,  9  Nev.  199;  Oolton  v.  Depew,  60  N.  J.  £q.  454,  83  Am.  St. , 
Bep.  650,  46  AtL  728;  Heyer  v.  Pruyn,  7  Paige,  465,  34  Am.  Dee» 
855;  Pratt  v.  Huggins,  29  Barb.  277;  Hulburt  v.  Clark,  128  N.  Y. 
295,  28  N.  E.  638;  Capehart  v.  Dettrick,  91  N.  a  844;  Jenkins  t. 
Wilkinson,  113  N.  C.  532,  18  8.  E.  696;  Hedriek  v.  Byerly,  119  N.  a 
420,  25  S.  E.  1020;  Satterlund  ▼.  Beal  (N.  Dak.),  95  K.  W.  518; 
Kerr  v.  Ly decker,  51  Ohio  St.  240,  37  N.  E.  267;  Ballon  v.  Taylor^ 
14  B.  I.  277;  Nichols  v.  Briggs,  18  &  C.  47S;  Alexander  ▼.  Baasom 
(a  Dak.),  92  N.  W.  418;  Wallace  t.  Goodlett,  104  Tenn*  670,  56  & 
W.  343;  Beed  t.  Shepley,  6  Yt.  602;  Biehmond  t.  Aiken,  25  Yt  324; 
Gleason  v.  Kinney,  65  Yt.  560,  27  Atl.  208;  Potter  ▼.  Stransky,  48 
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Vna.  285,  4  N.  W.  95;  Phelan  ▼.  PItapatrtek,  84  Wi«.  240,  54  N.  W. 
ei4;  Cheney  t.  Btone,  2»  Fed.  885;  Sparks  ▼.  Pieo,  1  MeAU.  497, 
PM.  Obs.  No.  13,211.  This  nile  is  held  to  apply  to  a  pnrehaser  of 
the  pTmnlflM  from  the  mortgagor:  Ellis  ▼.  Fairbanks,  88  Fku  257, 
21  Boath.  107,  eiting  Inge  ▼.  Boardman,  2  Ala.  331;  Norton  ▼• 
Palmer,  142  Hasa  433,  8  N.  E.  846;  Flevel  ▼.  Znber,  67  Tex.  275,  8 
6b  W.  273*  And,  in  foreelosore  proceedings,  the  judgment  includes 
iBtereet  for  the  entire  period:  Wiswell  ▼.  Baxter,  20  Wis.  680. 

Thea^  decisions,  for  the  most  part,  proceed  on  the  theory  that  the 
statute  of  limitations  goes  to  the  remedy  merely,  without  extinguish- 
ing the  right;  and,  since  a  mortgagee  has  two  remedies — one  on  the 
security  and  one  on  the  principal  obligation — ^the  bar  of  one  of  these 
is  not  necessarily  destructive  of  the  other.    Some  of  them  are  justi* 
fied  by  the  fact  that  the  statute  expressly  fixes  a  longer  period  of 
limitation  in  which  foreclosure  may  be  had  than  the  time  limited 
for  an  action  on  the  note  or  debt  secured.    Some  are  defensible  on 
the  ground  that  the  mortgage  is  a  specialty,  while  the  debt  is  a 
■imple    contract,   in  those  jurisdictions  where   the   distinetion   be- 
tween the  two  still  obtains;  or  that  the  mortgage  is  in  writing  aad 
the  debt  in  parol — ^the  time  limited  by  law,  in  case  of  the  mortgage, 
being  longer  in  both  instances.    And  still  others  may  be  defensible, 
so  far  as  concerns  equitable  remedies  on  the  mortgage,  by  the  stat- 
ute applying  in  its  terms  only  to  particular  legal  remedies.     The 
theory  that  a  lien  is  merely  aceeesory  to  the  principal  obligation, 
aad  therefore  is  without  vitality  when  the  lattttr  expires  (of  which 
more  will  presently  be  said),  has  no  application,  in  many  cases,  be- 
eanse  the  ancient  notion  that  a  mortgage  is  a  conveyance  is  yet  to 
be  abrogated  in  some  of  the  states. 

If  a  mortgage  contains  a  covenant  for  the  payment  of  the  money, 
a  suit  on  the  covenant  may  be  maintained  though  the  debt  is  barred: 
Eamshaw  ▼.  Stewart,  64  Md.  613,  2  AtL  734.  When  such  a  cove- 
nant is  found  in  a  mortgage,  it  being  under  seal,  a  bsr  to  the  re- 
covery of  the  debt,  if  of  a  shorter  period  than  a  bar  to  a  sealed  in- 
•tniment,  eannot  affect  the  remedy  on  the  covenantj  Harris  T* 
Mills,  28  HI.  44,  81  Am.  Dec.  259. 

The  doctrine  announced  by  the  foregoing  cases  has  reeeived  legis- 
lative sanction  in  some  states,  and  passed  into  the  statutory  law. 
For  example,  section  2735  of  the  Civil  Code  of  Georgia  reads:  "That 
the  note  or  other  evidence  of  debt  is  barred  does  not  prevent  the 
creditor  thereafter  availing  himself  of  the  mortgage  or  other  seenr- 
ity'^  Story  v.  Davis,  110  Ga.  65,  85  S.  £.  814.  Other  statutes,  aa 
ire  shall  see  later  on,  are  quite  different,  and  repudiate  the  mle  pre> 
viously  laid  down  by  the  courts  of  the  state  where  enacted. 

2.  Bar  of  Debt  Considered  as  Barring  HortgagSw— There  is  an- 
^^er  line  of  decisions  holding  that  a  mortgage  csnnot  be  foreclosed 
nhen  the  note  or  other  evidence  of  the  indebtedness  secured  thereby 
ii  barred  by  the  statute  of  limitations.    If  a  suit  on  the  debt  ill 
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barred,  a  rait  on  tiie  mortgage  ia  Ukewisa  bamd.  II  is  not 
esaarj  that  the  aUtate  ahoiild  ^>eeillea]l7  mention  mortgages.  The 
debt  is  the  principal  thing,  tho  mortgage  being  merelj  an  incident 
to  it.  Where  thia  mle  preraila,  a  atatnte  whieh  applies  to  the 
debt  applies  also  to  the  Uen  or  mortgage:  Lord  ▼.  Morris,  18  GaL 
462;  McCarthy  y.  White,  21  CaL  495,  82  Am.  Dee.  754;  Booth  t. 
Ifoskins,  75  GaL  271,  17  Pae.  225;  Newhall  ▼.  Sherman,  Clay  A 
Co.,  124  CaL  509,  57  Pae.  887;  Frost  ▼.  Witter,  182  GaL  421,  M  Am. 
St.  Bep.  58,  64  Pae.  705;  Harris  t.  Mills,  28  SL  4^  81  Am.  Das. 
869;  Polloek  ▼.  liaison,  41  HL  516;  Emory  t.  Keighan,  88  IB.  481; 
McMillan  ▼.  McGormiek,  117  IlL  70,  7  N.  £.  132;  Sehiiferstein  t. 
Allison,  128  HL  662,  15  N.  K  275;  Lilly  t.  Dnnn,  96  Ind.  220;  First 
Kat.  Bank  y.  Thomas,  8  Ky.  Law  B^.  600,  8  8.  W.  12;  Worstham 
T.  Lancaster,  20  Ky.  Law  Bep.  701,  47  8.  W.  448;  Grayson  t.  Mayo» 
2  La.  Ann.  927;  Suceeseion  of  Linderman,  3  La.  Ann.  714;  Bntj  t. 
Graham,  12  Tex.  427,  62  Am.  Dee.  534;  Boss  t.  Mitchell,  28  Tax. 
150;  Bitter  y.  Oalhonn  (Tez.),  8  a  W.  528;  George  t.  Butler,  26 
Wash.  456,  90  Am.  St  Bep.  756,  67  Pae  268. 

This,  we  belieye,  is  the  correct  doetrine^  assuming  that  the  lien 
theory  of  mortgages  preyails.  ''It  seems  that  the  logical  conclusion 
is  that  when  the  indebtedness  cesses  to  exist  from  any  cause,  the 
mortgage  has  no  further  existence;  that  the  mortgage  is  a  mere  in- 
cident at  all  times;  that,  when  the  note  is  paid,  the  mortga^  Is 
paid;  that,  when  the  note  is  barred  by  the  statute  of  limitations^ 
the  mortgage  is  barred;  that  payments  made  on  the  mortgage  in* 
debtednees  suspend  the  running  of  the  statute  of  limitations  only 
against  the  party  making  the  payment;  that  the  mortgage  can  hays 
no  force  and  effect  independently  of  the  debt  which  it  secures'*: 
McLane  v.  Allison,  7  Kan.  App.  263,  53  Pae  781,  per  Justice  McEl* 
roy. 

' '  It  seems  to  us  in  accord  with  both  law  and  reason  that  whateTsr 
infirmity  affects  and  whatever  statute  is  a  bar  to  the  principal  should 
affect  and  bar  the  incident,  which  exists  only  by  reason  of  it.  An 
action  to  foreclose  a  mortgage  or  deed  of  trust  is  simply,  in  effect 
an  action  to  collect  the  debt  to  secure  the  payment  of  which  was 
the  sole  purpose  of  its  execution;  and,  when  the  statute,  after  the 
lapse  of  a  certain  time  bars  an  action  upon  the  debt  for  its  collec- 
tion, we  believe  it  includes  all  actions  seeking  to  effectuate  that  pur> 
pose":  McGovney  t«  Gwillim  (Colo.  App.),  65  Pae  846,  per  JustiGS 
Wilson. 

In  some  of  the  states  the  rule  that  in  the  foreclosure  of  mortgages 
the  bar  of  the  statute  of  limitations  on  the  debt  is  a  good  defense 
is  declared  by  statute:  See  Whipple  v.  Johnson,  66  Ark.  204^  49  8. 
W.  827;  Little  v.  Beid,  75  Mo.  App.  266.  Such  a  statute  appUes  to 
an  action  to  recover  possession  of  the  premises,  as  well  as  to  a  suit 
to  foreclose  the  mortgage:  American  Mortgage  Go.  ▼•  ^»i^"»^  64 
Ark.  305,  42  S.  W.  417.  But  it  does  not  apply  to  an  action  by  a 
vendor  upon  purchase  money  notes  under  a  bond  for  title^  and  to 
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enforce  the  lien  thereof,  the  statute  of  limitations  not  running  on 
the  notes,  beeanse  of  the  trust  relations  of  the  parties:  Williama  t. 
Yonng  (Ark.),  71  a  W.  669.  In  Idaho,  but  one  action  can  Ue  for 
the  recovery  of  any  debt  secured  b/  a  lien  upon  real  or  personal 
property,  and  where  such  action  is  barred  as  to  the  debt,  the  lien  is 
carried  with  it  and  likewise  barred;  and  whatever  will  prevent  the 
running  of  the  statute  upon  one  will  prevent  it  upon  both:  Law  ▼• 
6penee,  5  Idaho,  2i4^  48  Pac  282. 

If  a  mortgagor  removes  to  another  state,  and  resides  there  for 
snch  a  time  as  will  defeat  an  action  on  the  note  given  by  him^  this 
will  not  preclude  a  foreclosure  of  the  mortgage  in  chancery,  notwith- 
standing the  general  rule  that  a  mortgage  cannot  be  foreclosed  when 
the  debt  secured  thereby  is  barred  by  the  statute  of  limitations: 
Wooley  y.  Tamell,  39  IlL  App.  595. 

8.  Deed  of  Tnut^ — If  a  deed  of  trust  is  given  to  secure  an  obliga- 
tion or  indebtedness,  and  is  in  effect  merely  a  mortgage,  it  is  gov- 
erned, in  the  matter  of  limitations  against  the  debt,  by  the  same 
rules  already  considered  as  applicable  to  mortgages.  In  accordance 
with  the  law  of  many  jurisdictions  that  a  suit  to  foreclose  a  mort- 
gage is  not  necessarily  barred  by  the  fact  that  the  statute  has  rum 
against  the  debt,  it  is  held  that  a  trust  deed  may  be  foreclosed  al- 
though the  indobtedness  which  it  secures  has  expired  by  limitation: 
Bush  V.  Cooper,  26  Miss.  599,  611,  59  Am.  Dec.  270;  Long  v.  Long, 
141  Mo.  352,  44  8.  W.  341;  Gary  v.  Majr,  16  Ohio,  66;  Irvine  v. 
Shrum,  97  Tenn.  259,  36  S.  W.  1089;  Smith  v.  Washington  etc.  B.  B. 
Oo.,  33  Gratt.  617;  Gibson  v.  Green,  89  Va.  524,  37  Am.  St.  Bep.  888, 
16  &  E.  661;  Criss  v.  Griss,  28  W.  Ya.  388.  On  the  other  hand,  in 
those  jurisdictions  where  a  mortgage  is  barred  when  the  debt  is 
barred,  a  trust  deed  which  in  legal  effect  is  only  a  mortgage,  is  like- 
wise barred  when  the  debt  that  it  is  given  to  secure  is  barred:  Mc- 
Govney  v.  Gwillim  (Colo.  App.)#  65  Pac.  346.  But  even  in  these  ju- 
risdictions a  deed  of  trust  may  be  of  such  a  character  as  to  be  en- 
forceable^ although  the  debt  itself  is  barred:  Grant  v.  Burr,  54  CaL 
298;  Williams  v.  Durst,  35  Tex.  421;  Bprague  v.  Ireland,  36  Tex. 
654.  Und«r  a  statute  providing  that  in  suits  to  foreclose  or  enforce 
mortgages  or  deeds  of  trust  it  shall  be  a  sufficient  defense  that  they 
have  not  been  brought  within  the  period  of  limitation  prescribed  by 
law  for  a  suit  on  the  debt  or  liability  for  the  security  of  which 
they  were  given,  aa  action  at  law  to  recover  possession  of  the  prem* 
ises,  as  well  as  a  suit  in  sijuity  to  foreclose,  must  be  brought  within 
the  period  limited  for  a  suit  on  the  principal  obligation:  American 
Mortgage  Co.  v.  Milam,  64  Ark.  305,  42  S.  W.  417. 

4.  Eqvitabls  BCortgage— Deed  Absoliite  and  (Hber  Securltiesw— 
Tn  an  action  of  trespass  to  try  title,  it  is  decided  in  McKeen  ▼• 
James,  87  Tex.  193,  25  8.  W.  193,  27  8.  W.  59,  that  the  defense  that 
the  deed  under  which  the  plaintiff  claim?  is  in  fact  a  mortgage,  and 
that  the  debt  which  it  secures  is  barred  by  limitations^  may  be  set 
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vp  witlurat  temdmriag  Ike  aaouai  cf  Ike  debt.  A  evsditor 
for  thm  pwpom  of  eoSeetia^  a  doM  whid  hu  boeaino  teired  Iff 
the  statute  of  limitatioBSy  BSiBtmn  mgaiaol  Us  debtor  aa  aetioa 
having  for  its  objeet  the  enforaaBflat  of  aa  eqvitablo  lisa  om  laad 
arising  from  aa  abaofaite  eoarvfaaeo  thereof  to  the  ereditor  aad  a 
eontemporaaeoos  parol  agieeaieat  that  he  was  to  held  the  title  ae 
aeeuritj  for  the  debt:  Story  ▼.  DaTia^  UO  Ga.  66,  35  a  £.  314.  Aad  a 
security  deed  whieh  does  aot  ia  aaj  way  refer  to  the  debt  to  aecjue 
whieh  it  was  giToa,  or  fnraish  aay  evideaee  of  ita  enstenee^  eaaaot 
be  foreclosed  as  aa  eqoitable  mortgage,  aad  a  moaey  jadgment  ob- 
tained thereon,  if  the  obligation  eeeared  by  the  deed  is  barred  by 
limitation:  Dnke  ▼.  Story  (Ga.),  4S  S.  K  722. 

Whea  the  legal  right  of  aetioa  apoa  a  boad  is  barred  by  the  atat- 
nte,  aad  the  legal  right  of  eatry  npoa  the  lands  mortgaged  to  eeenrs 
the  bond  is  likewise  barred,  tlie  holder  of  the  bond  and  mortgage 
cannot  maintain  a  bill  in  chancery  to  colieet  the  debt  by  sale  of  the 
iand%  nnlesB  he  can  show  some  pertiaent,  equitable  right  beyond 
the  ownership  of  the  bond  aad  mortgage:  Bine  ▼•  Eyerett,  56  K.  J. 
Kq.  455,  39  Aa  765. 

6.  Mortgage  on  liSiid  of  Kanied  Wonaii.— The  refosal  to  fore- 
close a  mortgage  given  to  secure  a  note  of  a  husband  and  wife  for 
the  reason  that  the  title  to  the  mortgaged  land  was  in  her,  and  that 
the  debt  as  to  her  was  barred,  is  error:  Cooper  ▼.  Haythom  (Kan.), 
71  Pac.  277,  citing  Perry  y.  Horack,  63  Kan.  88,  88  Am.  St.  Bep.  225, 
64  Pac.  990;  Jackson  ▼•  Longwell,  63  Kan.  93,  64  Pae.  991;  Fuller 
V.  McMahan,  64  Kan.  441,  67  Pac.  828.  As  to  the  bar  of  a  mortgage 
on  the  separate  estate  of  a  married  woman,  as  affecting  the  deb^ 
see  post,  p.  670. 

6.  Power  of  Sale  and  Mortgage.— The  holding  of  the  principal  ease 
that  a  power  of  sale  in  a  mortgage  or  deed  of  trust  may  be  exercised 
after  the  debt  secured  thereby  is  barred  by  the  statute  of  limitations 
is  followed  by  a  later  decision  in  Gone  y.  Hyatt,  132  K.  C.  810,  aate, 
p.  654,  44  S.  E.  678,  to  the  effect  that  the  power  of  sale  in  a  deed 
of  trust  or  mortgage  is  not  barred  by  limitation,  though  the  statute 
has  run  against  a  suit  for  foreclosure.    And  in  Grant  y.  Burr,  54 
Gal.  298,  it  is  held  that  where  the  legal  title  to  rhal  property  ia  eon- 
yeyed  to  a  trustee  to  secure  a  debt,  equity  will  not  interfere  to 
enjoin  a  sale  under  the  deed,  when  the  time  limited  for  bringing  aa 
action  on  the  debt  has  expired.    The  Missouri  statute  declares  that 
"no  suit,  action  or  proceeding  under  power  of  sale  to  foreclose  aay 
mortgage  or  deed  of  trust  executed  hereafter  to  secure  any  obliga* 
tion  to  pay  money  or  property  shall  be  had  or  maintained  after  such 
obligation  has  been  barred  by  the  statutes  of  limitations'':  Krey- 
Mng  y.  CBeiUy  (Mo.  App.),  71  S.  W.  372. 

7.  Personal  or  Defideney  jrtidgment.— A  mortgage  does  not  keep 
alive  the  personal  obligation  to  pay  the  debt  which  otherwise  Is 
barred:  Lashbrooks  y.  Hatheway,  52  Mieh.  124^  17  N.  W.  72S. 
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"wbein  tbe  debt  to  Beenre  whieh  a  mortgage  ia  executedi  is  barred  bj 
the  etatnte  of  limitations,  a  personal  or  deficiency  judgment  cannot 
be  entered  in  a  foreclosure  suit:  Patrick  v.  National  Bank  of  Com* 
meree,  63  Neb.  200,  88  N.  W.  183;  Overholt  v.  Dietz  (Or.),  72  Pao. 
695;  CerxLev  y.  Pawlot,  66  Wis.  262,  28  N.  W.  183. 

8.  Kedproeal  Bl|^  of  Foiedosnxe  and  Bademption. — II  mort- 
gagee's riglit  of  action  on  the  debt,  and  to  enforce  the  mortgage 
given  to  secnre  it,  and  the  mortgagor's  right  of  action  for  the  ro« 
demption  of  the  property  from  the  mortgage  lien,  are  mntual  and 
reciprocal,  and  when  one  is  barred  by  the  statute  of  limitations,  the 
other  is  also:  Cunningham  ▼.  Hawkins,  24  CaL  408,  85  Am.  Dec.  73. 
See,  also.  Carpenter  y.  Plagge,  192  SI.  82,  61  N.  £.  530;  Halton  T. 
Meighen,  15  Minn.  69;  King  v.  Meigbem,  20  ii4inn.  264;  Parsons  t« 
Noggle,  23  Minn.  328. 

b.    Mortgage  of  Chattels.— Following  the  rule  previously  laid  dowa 

as  to  mortgages  of  real  property,  the  court,  in  McGowan  ▼.  Beid, 

27  S.  C.  262,  3  S.  E.  337,  holds  that  the  bar  of  the  statute  of  Umita- 

tiona  against  a  note  secured  by  a  chattel  mortgage  is  not  necessarily 

a  bar  to  the  enforcement  of  the  mortgage.    Such  is  the  law  if  there 

is  a  change  of  possession  in  the  property,  in  which  case  the  creditor 

is,  in  effect,  a  pledgee:  Hudson  v.  Wilkinson,  61  Tex.  606.    And  such 

may  be  the  law  where  the  idea  that  the  mortgage  operates  to  trans-  I 

f  er  title  is  not  yet  obsolete.    But  if  a  chattel  mortgage  is  considered 

in  its  true  light  as  a  mere  lien,  we  believe  that  it  must  be  "barred 

when  the  principal  obligation  is  barred,  since  it  is  merely  accessory 

thereto. 

The  fact  that  a  mortgage  note  is  barred  does  not  affect  the  mori> 

gagee's  right  to  enforce  a  covenant  for  payment  contained  in  a  chat* 

tel  mortgage:  Dinning  v.  Gavin,  39  N.  Y.  Supp.  485,  4  App.  Div.  298; 

affirmed  159  N.  Y.  556,  54  N.  E.  1090. 

e*    Bar  of  Mortgage  as  Affecting  I>ebt« — ^If  a  mortgage  is  a  mere 

incident  to  the  debt  which  it  is  given  to  secure^  it  necessarily  follows 

that  it  lives  ss  long  as  the  debt,  and  that  it  may  be  foreclosed  so 

iong  as   an  action  upon  the   debt  is  not  barred  by  the   statute 

of  limitations:  Moulton  v.  Williams^  6  Idaho,  424,  55  Pae.  1019; 

Hagan  r.  Parsons,  67  XIL  170;  Hibernian  Banking  Assn.  ▼.  Com* 

mercial  Nat.  Bank,  157  111.  524,  41  N.  E.  919;  Brown  v.  Bockhold,  49 

Iowa,  282;  Jenks  ▼.  Shaw,  99  Iowa,  604,  61  Am.  St.  Bep.  256,  68  K. 

W.  900;  Prewitt  v.  Wortham,  79  Ky.  287;  Clift  v.  Williams,  105  Ky. 

559,  49  a  W.  328,  51  8.  W.  821;  Berry  v.  Marshall,  23  La.  Ann.  244; 

I'raser  v.  BeaiC  96  N.  C.  327,  2  S.  E.  159;  Balch  v.  Arnold,  9  Wyo. 

^7,  59  Pao.  434.    Thus,  where  by  reason  of  the  noniesideace  of  the 

ttortgagor,  the  statute  has  not  run  against  his  note,  an  action  to 

foreclose  his  mortgage  or  deed  of  trust  is  not  barred:  Clinton  County 

▼.  Coa^  87  Iowa,  570. 

Therefore,  if  the  mortgage  debt  is  kept  alive  by  renewal,  exten* 
tion  of  time,  part  payment,  subsequent  agreement,  or  otherwise^ 
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the  vitality  of  tlie  mortgage  is  tlierelij  iustaiBod,  aad  it  eontinM 
enforceable  by  foreeloaiire:  Anstia  ▼.  Steele,  €^  Ark.  348,  5S  S.  W. 
352;  London  etc.  Bank  ▼.  T**»i*i— 1»»^  120  CaL  220,  65  Am.  St  Bep^ 
170,  52  Pae.  583;  NewhaH  ▼.  Hatch,  134  CaL  269,  66  Pae.  266;  Mv 
raj  y.  Emery,  187  HI  408,  58  K.  E.  327;  Keaaatim  ▼.  Irfirig,  81  Hiu. 
454,  84  K.  W.  823;  Shaw  ▼.  Western  Land  etc.  Go.  (Tex.  (St.  App.), 
62  &  W.  041.  In  the  above  Minnesota  case,  the  court  expressly  n-  ^ 
frain  from  deciding  whether  the  sasM  role  applies  to  a  f oredosim 
by  advertisement. 

A  chattel  mortgage  is  within  the  doctrine  annoimced  hf  the  above 
decisions:  Arlington  Kill  etc  Co.  ▼.  Yates,  57  Keb.  286,  77  N.  W. 
677. 

The  law  is  not  clear  as  to  whether  the  revivor  of  a  debt  after  the 
statute  has  onee  ran  against  it  will  also  revive  the  mortgage  gives 
to  secure  it.  It  has  been  held  that  the  revivor  of  the  debt  by  sa 
admission  or  new  promise  operates  as  a  revivor  of  the  mortgage  also: 
Mahon  v.  Cooley,  36  Iowa,  470;  Perkins  v.  Sterne,  23  Tex.  561,  76 
Am.  Dee.  78.  But  a  contrary  conclusion  is  reached  in  Weimbezger 
V.  Weidman,  134  CaL  500,  66  Pae.  860.  The  mortgagor  cannot,  bj 
reviving  the  debt,  revive  the  mortgage  as  against  his  grantee: 
Schmncker  v.  Sibert,  18  Kan.  104,  26  Am.  Bep.  765;  George  ▼• 
Butler,  26  Wash.  456,  00  Am.  6t  Bep.  756,  67  Pae.  263. 

If  a  husband  and  wife  execute  a  mortgage  on  their  homestead  ts 
secure  the  payment  of  a  note  made  by  him  only,  his  payment  of  m- 
terest  from  time  to  time,  though  without  her  knowledge,  prevents 
the  running  of  the  statute  of  limitations,  and  the  mortga^  may  be 
foreclosed  in  a  suit  commenced  more  than  five  years  after  the  note 
became  due:  Skinner  v.  Moore,  64  Kan.  360,  01  Am.  St.  Bep.  24^ 
67  Pao.  827.    And  where  a  mortgage  on  a  homestead,  the  title  to 
which  is  in  the  wife,  is  executed  hj  both  husband  and  wife^  to 
secure  the  payment  of  a  note  made  by  both,  the  statute  will  not 
bar  a  foreclosure  of  the  mortgage  so  long  as  an  action  to  recover 
the  debt  may  be  maintained  against  him,  he  having  executed  an 
extension  agreement,  although  an  action  on  the  debt  is  barred  s> 
against  her:  Investment  Securities  Co.  v.  Manwarren,  64  Kan.  636| 
6S  Pae.  68.    The  case  of  Jackson  v.  Longwell,  63  Kan.  03,  64  Ps& 
991,  presents  an  identical  state  of  facts,  except  that  the  mortgaged 
land  was  the  separate  property  of  the  wife^  and  that  the  husband 
made  paymenta  which  tolled  the  statute  as  to  him«    It  was  held 
that  her  property  could  be  sold  to  pay  the  judgment  rendered  against 
him.  4 

A  mortgage  of  a  homestead,  given  to  secure  a  note  executed  by  a 
husband  and  wife,  may,  after  the  husband's  death,  and  after  the 
expiration  of  a  period  of  time  equal  to  the  statute  of  limitationSi 
be  enforced  against  the  entire  homestead,  and  against  the  interests 
of  the  widow  and  minor  children,  where  the  debt  has  been  kept 
alive  by  paymenta  made  by  the  wife:  Perry  v.  Horaok,  63  Kan.  88, 
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BS  Am.  St.  Bep.  225,  64  Pac.  990.  So  the  payment  by  the  principal 
del>tor,  after  the  death  of  his  wife,  of  interest  on  a  note  executed 
Jyy  1dm  alone,  though  seeured  by  a  mortgage  on  her  separate  prop- 
erty executed  by  her,  keeps  alive  the  lien  upon  the  property  for  the 
security  of  the  debt:  Cross  v.  Allen,  141  U.  S.  28,  12  Sup.  Ct.  Bep. 
67. 

VL    Prescriptive  Title  to  Property. 

a.  To  Personal  Property.— The  adverse  possession  of  a  chattel 
tor  the  period  of  limitation  prescribed  by  law  vesta  a  good  title 
thereto:  Sadler  v.  Sadler,  16  Ark.  628;  Pryor  v.  Eyburn,  16  Ark. 
671;  EweU  V.  Tidwell,  20  Ark.  136;  Thompson  v.  Caldwell,  3  Litt. 
C13  KyO  136;  Moore  v.  Green,  3  B.  Mon.  (42  Ky.)  407;  Call  v. 
ISma,  32  N.  C.  (10  Ired.)  250;  Gregg  v.  Bingham,  1  Hill  (S.  C),  299, 
26  Am.  Dec.  181;  Simona  v.  Fox,  12  Bich.  (S.  C.)  392;  Connor  v. 
Hawkins,  71  Tex.  582,  9  S.  W.  684;  Morrill  v.  Bullard,  59  Vt.  389,  8 
AIL  157;  Brent  v.  Chapman,  9  U.  S.  (5  Cranch)  358;  Shelby  ▼. 
Ouy,  24  XT.  S.  (11  Wheat.)  361.  In  many  of  the  above  cases,  as 
well  as  those  in  the  following  paragraphs,  the  property  was  a  slave. 

It  has  been  contended  that,  as  in  cases  of  contract,  the  statute 
of  limitation  goes  only  to  the  remedy  without  extinguishing  the 
right  or  title  to  the  chattel:  See  the  dissenting  opinion  in'Chapin 
V.  Freeland,  142  Mass.  383,  56  Am.  Bep.  701.  And  there  is  a  hold- 
ing to  this  effect  in  Goodwin  v.  Morris,  9  Or.  322.  But  according 
to  the  better  rule  and  the  weight  of  authority  the  statute  not  only 
takes  away  the  remedy,  but  devests  the  title  to  the  property,  and 
ereates  in  the  possessor  an  absolute  ownership:  Sims  v.  Canfield,  2 
Ala.  555;  Newcombe  v.  Leavitt,  22  Ala.  631;  Kegler  v.  Miles,  1 
Mart,  ft  Y.  (Tenn.)  426,  17  Am.  Dec.  819;  Bower  v.  Bobertson  (Tex. 
Civ.  App.),  29  S.  W.  916;  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
Bep.  209. 

Hence,  the  title  acquired  by  adverse  possession  of  personal  prop- 
erty is  a  good  defense  in  replevin:  Morris  v.  Lowe,  97  Tenn.  243,  36 
8.  W.  1008.  Moreover,  it  will  support  an  action  by  the  adverse 
holder  for  the  recovery  of  possession  (Wynn  v.  Lee,  5  Ga.  217;  Clark 
▼•  Slaughter,  34  Miss.  65),  even  against  the  original  owner:  Hicks  v. 
Flint  21  Ark.  463;  Stanley  v.  Earl,  15  Ey.  (5  Litt.)  281,  15  Am. 
Dec.  66;  Clarke  v.  Butler,  30  Ky.  (7  J.  J.  Marsh.)  194;  Partee  v. 
Badget,  4  Yerg.  (Tenn.)  174,  26  Am.  Dec.  220.  And  when  the  stat- 
ute is  a  bar  to  any  proceeding  at  law,  it  should  be  applied  by  analogy 
with  the  same  effect  in  a  court  of  equity:  Altoona  etc.  B.  B.  Co.  v. 
Pittsburgh  etc.  B.  B.  Co.,  203  Pa.  St.  102,  52  AtL  6.  A  purchaser 
from  against  whom  the  statute  has  run  is  entitled  to  stand  in  iis 
good  a  position  as  his  vendor:  Chapin  v.  Freeland,  142  Mass.  883, 
66  Am.  Bep.  701,  8  N.  E.  128. 

Title  to  stolon  property  may  be  acquired  through  adverse  posses- 
sion by  an  innocent  holder:  Dragoo  y.  Cooper,  72  Ky.  (9  Bush)  629, 
And,  after  acquiring  the  title,  he  may  maintain  vepleviii  agaiurl 
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the  former  owner,  who  has  reacquired  poseessioii  of   tlie  diattil: 
Oarrett  ▼.  Yaughan,  60  Tenn.  (1  Baxt.)   113. 

The  ownership  of  the  natural  increase  of  property  held  adveisdy 
is  not  elear.  In  Bryan  ▼.  Weems,  28  Ala.  423,  65  Am.  Dee.  407,  it 
is  decided,  Chief  Justice  Bice  dissenting,  that  the  statute  which 
bars  the  recovery  of  a  female  slave  held  in  adverse  possession  slso 
bars  the  recovery  of  her  children  bom  after  the  eommencement  of 
the  adverse  possession.  But  in  McVaughters  v.  Elder,  2  Brev.  (S.^ 
C.)  307,  it  is  held  that  such  children  belong  to  the  former  ownei^ 
and  not  to  the  adverse  claimant. 

Title  by  prescription  or  adverse  possession  must  be  respected  oa 
the  removal  of  the  property  to  another  state.  When  the  statute  of 
limitations  has  run,  the  title  of  the  possessor  is  eomplete,  notwith- 
standing he  subsequently  removes  to  a  jurisdiction  where  the  period 
of  limitations  is  longer.  In  such  a  case,  it  is  not  the  statute  of  lim- 
itations of  another  state  that  is  relied  upon,  but  the  title  acquired 
by  operation  of  the  statute;  and,  when  a  title  becomes  perfect  under 
the  laws  of  one  state,  it  is  valid  in  any  other:  Freeman  v.  Baldwin, 
13  Ala.  246;  HoweU  v.  Hair,  15  Ala.  194;  Southwestern  B.  B.  Oo. 
T.  Atlantic  etc.  B.  B.  Co.,  53  Ga.  401;  Broh  v.  Jenkins,  9  Kart.  (Lt-) 
526,  13. Am.  Dec.  320;  Fears  v.  Sykes,  35  Miss.  633. 

b.    To  Beal  Property; 

1.    Force  and  Effect  of,  In  QeneraL— The  statute  of  Iiiiiitatioii% 
whenever  the  conditions  upon  which  it  takes  effect  have  been  fully 
complied  with,  vests  in  the  adverse  occupant  of  real  property  the 
title  thereto.  Some  of  the  decisions  use  the  term  "fee  simple";  others 
"perfect  title ";and  others,  "absolute  title":  ArringtonT.Ijiseon]^34 
CaL  365,  94  Am.  Dee.  722;  Cannon  v.  Stockmon,  36  CaL  535,  95  Am. 
Dec.  205;  Sherwood  v.  Barlow,  19  Conn.  471;  Keppel  v.  Dreier,  187 
lU.  298,  58  N.  £.  386;  Benner  ▼.  Kannally,  96  IlL  App.  892;  Brotm 
V.  Anderson,  90  Ind.  98;  De  Long  ▼•  Muleher,  47  Iowa,  445;  Bnell  v. 
Iowa  Homestead  Co.,  59  Iowa,  701,  13  N.  W.  848;  Cramer  v.  Clow, 
81  Iowa,  255,  47  N.  W.  59;  Erdman  v.  Corse,  87  Md.  606,  40  AtL  107; 
Ford  V.  Wih9on,  35  Miss.  490,  72  Am.  Dec.  137;  Bidgewaj  ▼.  Hoi- 
liday,  59  Mo.  444;  Farrar  ▼.  Heinrich,  86  Mo.  521;  BaUon  ▼.  Sher- 
wood, 32  Neb.  667,  49  N.  W.  790,  50  N.  W.  1131;  Black  ▼.  Leonard 
33  Neb.  745,  51  N.  W.  126;  Fink  v«  Dawson,  52  Neb.  647,  72  N.  W. 
1037;  Grant  v.  Fowler,  89  N.  H.  101;  Sok>mon  ▼.  Yrisaniy  9  K.  ICex. 
480,  54  Pae.  752;  Covington  v.  Stewart,  77  K.  C  148;  Cbrietenbiixg 
V.  King,  85  N.  C.  229;  Hoey  ▼.  Furmaa,  1  Pa.  St.  295,  44  Am.  Deo. 
129;  Moore  v.  Luce,  29  Pa.  St  260,  72  Am.  Dec  629;  Turner  v« 
Sogers,  88  Tex.  582;  Anstin  ▼.  Bailey,  87  Yt.  219,  86  Am.  Doc.  703; 
Harpending  t.  Dutch  Church,  41  U.  S.   (16  Pet.)  455}  Probst  r* 
Presbyterian  Church,  129  XJ.  S.  182,  9  Sup.  Ct  Bep.  263;  Sharon  r. 
Tueker,  144  U.  &  533,  12  Sup.  Ct  Bep.  720;  Maxwell       Land  Grsat 
Go.  T.  Daww)n,  151  U.  &  586,  14  Sup.  Ct.  Bep.  458;  H.  B.  Glafliii 
Oa.  ▼•  MiddlflMK  Banking  Co.,  113  Fed.  95& 
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And  irhatbBT  w  not  the  oecupant  has  eolor  of  title  ia  immaterial, 
unless  ezpresslj  reqaired  by  the  statute,  if  the  essentials  of  acVi 
verse  possession  concur  for  the  full  statutoiy  period;  although,  it 
there  is  an  alwenco  of  eoI(Mr  of  title,  the  right*  of  the  ocenpaat  will 
l»e  limited  to  the  property  actually  brought  under  his  possession, 
he  cannot  obtain  title  to  the  whole  traet  by  virtue  of  adversely  hold- 
ing a  part  thereof:  Boota  v.  Beck,  109  Ind.  472,  9  N.  E.  698;  Elder 
V.  McCloskey,  70  Fed.  529,  17  C.  C.  A.  251;  monographic  note  to 
I'owear  v.  Retching^  88  Am.  St.  Bep.  703^  704. 

In  respect  to  real  property,  at  least  according  to  the  modem  de- 
cisions, the  statute  of  limitations  is  neither  a  statute  of  presumj>- 
tion,  nor  of  repose^  but  is  a  statute  operating  to  devest  the  title 
out  of  the  excluded  ownev  and  4xi  vest  it  in  the  adverse  oeeupantb 
Not  only  does  it  bar  the  remedy  by  the  person  ousted,  but  it  ex- 
tinguishes his  right  or  title,  and  confers  it  upon  his  disseisor:  Baker 
▼.  Chastang,  18  Ala.  417;  Kirton  v.  Bull,  168  Mo.  622,  68  a  W. 
987;  Postal  v.  Martain  (Neb.),  96  N.  W.  8;  Hopkins  v.  Galloway,  47 
Tens.  (7  Cold.)  137;  LefBngwell  v.  Warren,  67  U.  8.  (2  Black  )  599; 
Bieknen  v.  Comstock,  113  T7.  S.  149,  6  dup.  Gt.  Bep.  899;  EastI 
Tennessee  Iron  etc.  Co.  v.  Wiggin,  68  Fed.  446. 

"A  title  flMqtdred  by  adverse  possession  is  a  title  in  fee  simple, 
«nd  is  as  perfect  aa  a  title  by  deed.  The  legal  effect  not  only  bars 
the  remedy  of  the  owner  of  the  paper  title,  but  devests  his  estate, 
and  vests  it  in  the  party  holding  adversely  for  the  required  period 
of  lime,  and  is  conclusive  evidence  of  such  title.  To  say  that  the 
statutes  upon  this  subject  only  bar  the  remedy,  as  some  authorities 
do,  is  only  to  leave  the  fee  in  the  owner  of  the  paper  title,  thus 
leaving  the  owner  with  a  title,^  but  without  a  remedy.  We  think  the 
better  and  more  Ibgical  rule  is  to  hold  that  the  occupier  of  the 
premises  by  adverse  possession  acquires  title  by  that  possession, 
predicated  upon  the  presumption  or  proven  fact  that  the  prior  owner 
hss  abandoned  the  premises.  Adverse  possession  ripens  into  a  per- 
fect title.  This  title  the  adverse  possessor  can  transfer  by  convey- 
ance, and  when  he  does  so  he  is  conveying  his  own  title,  and  not  a 
piece  of  land  where  the  title  is  in  some  other  person,  who  is  simply 
barred  of  any  remedy  from  recovering  it":  Dean  v.  GoddarO,  55 
Minn.  290,  56  N.  W.  1060. 

To  the  same  elTect  is  Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  B. 
312,  from  which  the  following  is  an  extract:  "We  cannot,  however, 
assent  to  the  proposition  that  adverse  possession  of  land  for  a 
period  suflicient  to  bar  an  action  merely  cuts  off  the  owner's  remedy 
without  affiscting  the  estate.  While  this  principle  is  not  without 
the  sanction  of  judicial  authority,  and  that  of  text-writers,  we 
think  that  the  tendency  of  modem  decisions  in  this  and  most  of  the 
states,  as  well  as  in  the  federal  tribunals,  is  against  it Ad- 
verse possession  of  tangible  property  impliee  not  only  the  lapse  of 
time,  but  the'  occupation  and  enjoyment  by  the  possessor,  and  the 
Am.  St.  Bep.,  VoL  95—43 
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aeqnieteaiiM  of  the  tra«  owner  in  a  hostile  claim  of  title.    The  idea 

that  the  title  to  property  eaa  sarvive  the  loss  of  every  remedy 

kftowa  to  the  law  for  redaeing  it  to  poaseesion  and  enjoyment  would 

■eem  to  have  but  imall  support  in  logie  or  reason.    Enactments  which 

are  appropriately  termed  statutes  of  repose  when  applied  to  the  ad- 

T«rse  poosession  of  land,  have,  as  it  Iseems  to  ns,  a  broader  and 

deeper  effect  than  simply  to  destroy  the  remedy  of  the  true  owner 

for  its  recovery.'' 

Some  of  the  statutes  of  limitation,  probably  most  of  tbem,  merely 

operate,  in  form,  upon  the  right  of  action.    Nevertheless,  their  legal 

effect  is  to  vest  a  complete  title  in  the  adverse  holder:  Hatch  v. 

Munden  (Wis.)>  04  N.  W.  382.    Other  statutes  expressly  provide  that 

adverse  possession  makes  a  good  title  in  the  occupant:  Woodward  v. 

Faris,  109  CaL  12,  41  Pac  781;  Badican  v.  Badican,  22  S.  I.  405, 
48  AtL  143. 

Title  by  adverse  possession  is  as  good  as  a  paper  title.  The  stat- 
ute of  limitations  confers  as  complete  a  title  as  does  a  written  eoa- 
veyance:  Bowen  v.  Preston,  48  Ind.  367;  School  Diet.  v.  Benaon,  31 
Me.  381,  52  Am.  Dec.  618;  Nelson  v.  Brodhack,  44  Mo.  596,  100  Am. 
Dec  328;  Wilhelm  v.  Federgreen,  38  N.  Y.  Supp.  8,  2  App.  Div.  483. 
affirmed  in  157  N.  Y.  713,  53  N.  K  1133;  Hughes  v.  Graves,  39  Yt 
359,  94  Am.  Dec  331;  Hodges  v.  Eddy,  41  Yt.  485,  98  Am.  Dec  612; 
Bennett  v.  Pierce,  50  W.  Ya.  604,  40  S.  E.  395. 

A  deed  by  one  who  has  acquired  title  to  proper^  by  advene 
possession  vests  a  good  title  in  the  grantee:  McKay  v.  Gardner,  130 
Mich.  267,  79  K.  W.  185. 

If  a  grantor  remains  in  possession,  or  afterward  takes  poaaessioB, 
and  holds  adversely  for  the  period  of  limitations,  the  titie  la  rein- 
vested  in  him:  Hines  v.  Bobinson,  57  Me.  824,  99  Am.  Dee.  772; 
Scarboro  v.  Scarboro,  122  N.  a  234,  29  S.  E.  352.  And  a  title  sab- 
sequently  acquired  by  him  inures  to  his  benefit,  and  not  to  that  of 
the  grantee:  Garabaldi  v.  Shattuck,  70  CaL  511,  11  Pac  778.  A 
purchaser  from  such  a  grantee  acquires  no  title,  although  he  had  no 
notice  that  the  original  grantor  held  adversely:  Fain  v.  Miles,  22 
Ky.  Law  Bep.  1584,  60  S.  W.  939. 

When  the  statute  of  limitations  has  run  in  favor  of  a  diaoeisor, 
no  subsequent  acknowledgment  of  the  former  owner's  title,  ex- 
eept  by  deed  sufficient  to  pass  title  to  land,  will  devest  the  title 
acquired  by  adverse  possession:  Sage  v.  Budnick,  67  Minn.  362,  69 
N.  W.  1096.  See,  too,  Tennessee  Goal  etc  B.  B.  Co.  v.  Linn,  123 
Ala.  112,  82  Am.  St.  Bep.  108,  26  South.  245.  Title  is  not  lost  by  a 
subsequent  entry  of  another  claimant,  and  an  interruption  in  the 
possession  for  less  than  the  statutory  period:  Cervena  v.  Thorston, 
59  Neb.  343,  80  N.  W.  1048;  Spottiswoode  v.  Morris  etc  B.  B.  Ck>^ 
61  N.  J.  L.  322,  40  AtL  505;  Sherman  v.  Kane,  86  N.  Y.  57^  The 
disseised  owner  cannot,  by  wrongfully  obtaining  possession  and  eoa- 
veying  the  property,  cut  off  the  occupant 'e  title:  Faloon  t«  fiims* 
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haiiBery  130  IlL  649,  22  N.  E.  835.  And  the  owner  of  land  by  adverse 
possession  is  not  required,  in  order  to  protect  himself  against  a  pur- 
chaser of  the  prior  owner,  to  give  notice  of  his  claim  by  instituting 
legal  proceedings:  East  Texas  Land  etc.  Co.  ▼.  Shelby,  17  Tex. 
Civ.  App.  685,  41  8.  W.  642. 

The  accretions  to  land  adversely  held  belong  to  the  occupant  upon 
his  title  to  the  main  land  becoming  complete:  English  ▼.  Craford 
(Iowa),  94  N.  W.  276.  It  is  held  in  Benne  v.  MiUer,  149  Mo.  228, 
50  S.  W.  824,  that  accretions  formed  during  the  acquisition  of  his 
title  to  the  main  land  by  adverse  possession  are  included  in  such 
title,  however  recent  the  formation:  But  see  McKee  v.  Grand 
Bapids  (Mich.),  95  N.  W.  85. 

It  remains  to  be  said  that  a  title  established  by  adverse  posses- 
sion may  not  only  be  used  as  a  defense,  but  that  it  may  be  actively 
asserted  by  affirmative  action  eithor  against  a  third  person  or  the 
original  owner:  Jacks  v.  Chaffin,  34  Ark.  534;  McDuffee  v.  Sinnott, 
119  HI.  449,  10  N.  B.  385;  Kepley  v.  ScuUy,  185  Til,  52,  57  N.  E.  187; 
Green  t.  Couse,  127  N.  Y.  386,  24  Am.  St.  Bep.  458,  28  N.  E.  15. 
Numerous  illustrations  of  thia  principle  Will  presently  appear  under 
** Ejectment,"  "Quieting  Title,"  etc.  Title  by  adverse  possession 
may  be  affirmatively  set  up  by  the  defendant  under  a  general 
denial  of  the  plaintiff's  title:  Sutton  v.  Clark,  59  S.  C.  440,  82  Anu 
St.  Bep.  848,  88  S.  £.  150. 

2.  In  Actions  of  Ejectment.— When  title  to  real  estate  has  been 
fully  acquired  and  perfected,  it  is  a  good  defense  to  an  action  of 
ejectment:  Stiff  v.  Cobb,  126  Ala.  381,  85  Am.  St.  Bep.  38,  28  Souths 
402;  Pepper  v.  Pepper,  2  Marv.  (Del.)  221,  43  AtL  90;  Briscoe  y« 
Holder,  111  Ga.  877,  36  S.  E.  960;  Wooley  v.  McCormick,  20  Ey. 
Uw  Bep.  272,  45  a  W.  885;  Den  v.  Wright,  7  N.  J.  L.  175,  U  Anu 
Dec.  546;  Patten  v.  Scott,  118  Pa.  St.  115,  4  Am.  St.  Bep.  576,  12  AtL 
292;  Snow  ▼.  Bich,  22  Utah,  123,  61  Pac  336;  Andrews  y.  Boseland 
Iron  etc.  Co.,  89  Va.  393,  16  8.  E.  252;.  It  may  be  proved  under  the 
general  issue:  Shaw  ▼•  Bevel,  21  Ky.  Law  Bep.  348,  51  S.  W.  566. 
When  the  action  is  joint,  if  the  defendant  has  a  good  prescriptive 
title  against  one  plaintiff,  there  can  be  no  recovery,  although  as  to 
the  other  plaintiff  there  is  no  such  title:  Wooding  v.  Blanton,  112 
Oa.  509,  37  8.  E.  720. 

And,  if  the  holder  of  such  a  title  is  ousted  of  his  possession, 
either  by  a  third  person  or  the  former  owner,  he  may  maintain  eject- 
ment to  recover  the  premises:  Donahue  v.  Illinois  Cent.  B.  B.  Co.,) 
165  IlL  640,  46  N.  E.  714;  Sanitary  Dist.  v.  AUen,  178  IlL  330, 
62  N.  K  109;  Crockett  v.  Laehbrook,  5  T.  B.  Mon.  (Ky.)  531,  17 
Am.  Dec.  98;  Lantry  v.  Wolff,  49  Neb.  374,  68  N.  W.  494;  Patterson 
V.  Beigle,  4  Pa.  St.  201,  45  Am.  Dec.  684;  Ferguson  v.  Kennedy,  Peck 
(Tenn.),  321,  14  Am.  Dec.  761;  Parkersburg  Industrial  Co.  v. 
Schultz,  43  W.  Va.  470,  27  S.  E.  255;  Hackett  v.  Marmet  Co.,  52 
Fed.  268.    ' '  After  title  is  acquired  by  adverse  possession,  the  holder 
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thereof,  if  froB  eheiee  or  by  f oree  or  fraud,  he  loses  the  aetnml  po» 
■eesion,  may  reeoYer  the  same  by  suit  in  the  same  manner  as  if  he 
had  perfect  paper  title.  Hhving  once  acquired  title^  he  ean  he 
deyested  of  it.  only  by  due  process  of  la:ir''s  Sutton  ▼.  PoUard,  M 
Ky.  640,  29  S.  W.  637. 

&    In  Suits  to  Quiet  Titles — One  who  has  held  possession  of  land 
under  sueh  circumstances,  and  for  such  time,  that  he  haa  thereby 
acquired  a  title  by  prescription  or  advene  possession,  may  call  upon 
ft  court  of  equity  to  establish  such  title^  and  give  him  evidence 
thereof  by  entering  a  decree  quieting  his  title  against  the  person  ia 
whom  the  title  i4»peani  to  be  vested.    Considerationa  of  public  policy 
demand  this,  for  the  claim  of  title  to  lands  can  thus  be  found  ef 
record,  instead  of  resting  in  paroJ^  with  all  the  incidental  dangers 
and  trouble  in  establishing  it.    A  title  by  adverse  posseesiom  will 
sustain  a  suit,  even  against  the  former  owner,  to  have  poaseasion  in 
the  premises  quieted,  douda  removed  from  the  title,  and  adverse 
titles  and  daima  canceled  or  set  aside:  Kormant  v.  Eureka  Co.,  98 
Ala.  181,  39  Am.  St.  Bep.  45,  12  South.  454;  Torrent  Fire  Engine 
Go.  V.  Mobile,  101  Ala.  558^  14  South.  557;  Pacheco  v.  Wilson  (Aji&)» 
18  Pae.  597;  Bachelder  v.  Bakes,  79  CaL  226,  21  Pac.  754;  Walker 
▼.  Conversev  148  IlL  622^  36  N.  K  202;  Mickey  v.  Barton,  194  JH 
446,  62  K.  £.  802;  Boiii^r  v.  Clark,  83  Iowa,  481,  50  N.  W.  57;  In- 
dependent Dist.  V.  Fagen,  94  Iowa,  676,  63  N.  W.  456;  Yalland^ham 
V.  Taylor,  23  Ky.  Law  Rep.  1059,  64  Q.  W.  725;  Vier  v.  Detroit,  HI 
Mich.  646,  70  N.  W.  139;  Bogeiu  v.  Day,  115  Mich.  664,  69  Am.  St. 
Bep.  593,  74  N.  W.  190;  Dean  v.  Goddard,  55  Minn.  290,  56  K.  W. 
1060;  McBee  v.  Gardner,  131  Mo.  599,  33  a  W.  166;  Tourtelatte  ▼• 
Pearce,  27  Neb.  57,  42  N.  W.  915;  Buchanan  v.  Bay,  2  Ohio  St.  251; 
Smith  V.  Montes,  11  Tex.  24;  Sharon  v.  Tucker,  144  U.  8.  533,  IS 
Sup.  Ct.  Bep.  720;  Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion. 
Min.  Co.,  3  Saw.  634,  Fed.  Caa  No.  4989.    And. this,  although  the  ad- 
verse title  has  not  been  used  to  disturb  the  occupant:  Moody  v.  Hoi- 
comb,  26  Tex.  714.    The  plaintiff  in  an  action  to  quiet  title  may  in- 
terpose the  bar  of  the  statute  ef  limitations  against  a  mortgagee 
defendant  who  seeks  to  forecloee  a  mortgage  lien  on  the  property: 
Hogaboom  v.  Flower  (Kan.),  72  Pac  547. 

The  holder  of  a  title  by  adverse  possession  is  entitled  to  all  the 
remedies  to  quiet  his  possession  that  are  incident  to  possession  under 
written  title:  Arrington  ▼.  Liscom,  84  CaL  365,  94  Am.  Dec  722. 
"We  can  see  no  reason  why,"  says  Justice  Lord,  **for  all  practical 
purposes,  such  a  party's  title  should  not  be  regarded,  both  in  law 
and  equity,  as  good  as  though  he  also  had  a  perfect  written  title; 
and  we  are  dealing  with  practical  and  not  merely  theoretical  ques- 
tions. If  a  party's  right  of  possession  has  become  absolute,  has  by 
long  adverse  possession  ripened  into  what  may  as  well  and  as  prop- 
erly, for  practical  purposes,  be  called  title  aa  anything  else,  so  that 
he  can  maintain  his  possession^  or  recover  it  when  ouste^  or  main- 
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tvni  all  aetiont  for  Ibjiitmb  to  H  against  tbe  party  liaving  the  vrit^ 
t«n  title,  in  all  respects  in  the  same  manner,  and  to  the  same  eztsikt 
as  against  parties  who  nerer  were  other  than  entire  etraagers  to  the 
Xnremisee;  if  the  party  haying  the  written  title  has  lost,  hy  adverse 
posaessiony  all  means  of  reeorering  er  protecting  possession  when 
acquired  without  action,  and  all  means  of  eatabtishing  er  aisintaaiH 
isg  any  right  against  the  adTerse  posseuaw  tre  ean  see  no  good 
reason  why  such  adverse  possessor  ehenld  be  annoyed  by  pretended 
claims,  or  have  the  valne  of  his  possesion  diminished  1^  sn  apparent 
title  which  has  lost  its  vitality.  We  see  no  good  reason  why  the 
party  vrhose  advemse  possession  has  practically  ripened  into  a  title, 
ahonld  not  be  entitled  to  all  the  remedies  to  quiet  his  possession 
that    are  incident  to  possessions  tinder  written  tbtles,  which 

are  in  law  and  eqidty  no  more  efficacious  to  protect  the  owners  in 
the  actaal  enjoyment  of  their  possessions  under  them.  8tatntes  of 
limitation  are  said  to  the  statntes  of  repose.  If  so,  they  should  be 
ao  eonstrued  and  administerel  with  respect  to  cases  falling  within 
their  pnrview  as  to  afford  complete,  not  partial,  repose":  Parher  t. 
Metzger,  12  Or.  407,  7  Pac.  518. 

t.  Aa  a  Good  or  Marketable  Title  WMA  Vendee  Host  Accept — 
Whether  a  title  to  real  estate  created  by  operation  of  the  statute 
of  limitations  is  a  marketable  title,  as  between  vendor  and  vendee, 
is  a  question  not  unattended  with  difficulty.  If  a  title  acquired  by 
adverse  poesesBion  is  a  perfect  title,  and  such  it  is  said  to  be  by 
the  great  weight  of  authority,  then,  in  theory,  it  is  a  marketable 
title,  and  one  which  a  vendee  will  be  required  to  accept  under  a 
eontract  of  sale.  The  cases  so  holding  are  numerous:  Tewkesbury 
V.  Howard,  138  Ind.  103,  37  K.  E.  355;  Meibaum  v.  Bremian,  49 
lia.  Ann.  680,  21  South.  853;  Foreman  v.  Wolf  (Md.),  29  Atl.  837; 
Bather  ▼.  Trustees  of  Church,  85  Md.  528,  37  Atl.  24;  Buess  v.  Bwen, 
54  N.  T.  Supp.  357,  34  App.  Div.  484,  affirmed  in  165  N.  Y.  633, 

59  N.  R  1130;  Kahn  v.  Mount,  61  N.  Y.  Supp.  358,  46  App.  Div.  84; 
Hamerschlag  v.  Duryea,  66  N.  Y.  Supp.  87,  31  Misc.  Bep.  687;  Nelson 
T*  Jacobs,  99  Wis.  547,  75  N.  W.  406.  This  presupposes,  of  course, 
that  such  title  is  clearly  made  ouL  A  grantee  will  not  be  com- 
polled  to  take  title  concerning  the  validity  of  which  there  is  a 
reasonable  doubt,  when  he  has  stipulated  for  a  good  one;  Hed- 
derly  v.  Johnson,  42  Minn.  443,  18  Am.  St.  Bep.  5^,  44  N.  W.  527. 
Holmes  v.  Woods,  168  Pa.  St.  530,  32  AtL  54.  But  the  mere  pos- 
sibUity  or  suspicion  of  a  defect  is  not  enough  to  relieve  him  from 
liability  under  his  contract:  Conley  v.  Finn,  171  Mass.  70,  68  Am.  St. 
Bep.  899,  50  N.  E.  460. 

Title  by  adverse  possession  may  support  a  suit  for  the  speeifle 
performance  of  a  contract  for  the  sale  of  land:  Ballon  v.  Sher- 
wood, 82  Neb.  666,  49  N.  W.  790,  60  N.  W.  1131;  Seymour  v.  Ixe 
I<aacey,  1  Hopk.  Ch.  (N.  Y.)  436,  14  Anu  Dec.  552;  Buff  v.  Ger> 
luffdt,  76  N,  Y.  Supp.   743,   73   App.  Div.  245;  Miller  v.  Cramer, 
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48  &  a  282,  26  &  E.  657.  Compare  Lewis  v.  Herndon,  3  I-itt  (Kj.) 
858,  14  Am.  Dee.  68.  '^t  haa  been  held  both  in  England  aai 
America,''  it  ia  aaid  in  Coiile7  ▼.  Finn,  171  Maa&  70,  68  Am.  8L 
Bep.  399,  50  K.  E.  460,  <<that  a  title  by  adverse  possession  may  be 
MO  elearl/  proved  and  be  to  free  from  donbt  aa  to  be  a  props 
foundation  for  a  decree  for  apecifc  performance  a^^ainst  the  pm- 
ehaaer,''  eiting  Logan  ▼.  Bull,  78  Ky.  607;  Gump  v.  Sibley,  79 
Md.  165,  28  AtL  977;  Hedderly  ▼.  Johnson,  42  Minn.  443,  18  Am. 
Bt  Bep.  521,  44  K.  W.  527;  Ottinger  ▼.  etrasburger,  S3  Hun,  466, 
102  N.  Y.  692;  Pratt  y.  Eby,  67  Pa.  St  896,  402;  Seott  v.  DIxob, 
8  Dm.  ft  W.  388;  Gaines  ▼.  Bonnor,  54  L.  J.  Ch.,  N.  S.,  517. 

Title  by  adverse  possession  is  sufficient  to  meet  a  contract  for 
the  sale  of  land,  assuring  to  the  purchaser  a  title  which  is  marlcet- 
able  and  free  from  doubt,  together  with  the  quiet  and  peaceable 
enjoyment  of  the  property.  And  a  purchaser  under  a  contract  re> 
quiring  the  seller  to  give  a  good  and  sufficient  warranty  deed,  so  as 
to  convey  the  land  in  fee  and  unencumbered,  is  entitled  <to  a  good 
and  marketable  title  merely,  and  is  not  entitled  to  a  perfect  record 
title:  Barnard  v.  Brown,  112  Mich.  462,  67  Am.  St.  Bep.  432,  70 
K.  W.  1038.  Compare  Thompson  v.  Dickerson,  68  Mo.  App.  535. 
But  if  a  vendor  agrees  to  convey  a  valid  record  title,  a  title  by  ad* 
verse  possession  does  not  fulfill  his  agreement:  Noyes  v.  JohnsoD, 
139  Mass.  486,  31  N.  E.  767;  Zunker  v.  Kuehn,  113  Wis.  421,  S3 
N.  W.  605.  It  is  unavailable  to  the  vendor  either  to  resist  a  suit 
for  a  rescission  or  to  support  a  suit  for  specific  performance. 

While  there  is  little  doubt  in  our  mind  that  a  prescriptive  title 
may  be  so  clearly  established  as  to  bind  a  vendee  to  accept  it,  on- 
less  he  has  contracted  for  a  record  title,  still,  as  a  matter  of  fact, 
such  a  title,  however  perfect  in  theory,  does  not  inspire  the  sam^ 
confidence    in  a  prospective    encumbrancer,    insurer,    or    purchaser, 
as  a  paper  title.    And  this  reluctance  of  a  vendee  will  be  givea 
recognition  by  requiring  the  vendor  to  negative  every  reasonable 
objection  to  the  title.    Moreover,  there  is  an  obvious  difference  be- 
tween regarding  it  as  marketable  and  enforceable  against  a  vendee 
in  a  proceeding  in  which   the  holder  of  an  outstanding   title,  i^ 
such  there  be,  is  not  a  party,  and  holding  it  valid  so  as  to  eoa- 
stitute  a  defense  to  an  action  of  ejectment.    This  is  pointed  out 
in  Simis  v.  McElroy,  160  N.  Y.  156,  73  Am.  St.  Bep.  673,  54  N.  E. 
674,  where  a  right  of  action  for  damages  by  a  vendor  against  ^ 
vendee   for   the  breach   of   an   executory  contract  for  the   sale  of 
land  was  denied.    In   the  course   of  the  opinion.   Justice   CBrien* 
said:  "It  is  admitted  that,  as  to  a  material  part  of  the  premises 
embraced  in  the  contract,  the  plaintiff  had  no  record  title,  but  A^ 
claimed  to  have  a  good  title  by  adverse  possession,  and  the  question 
presented  by  this  appeal  is  whether  the  plaintiff  established  title 
in  thet  way  so  conclusively  as  to  warrant  the  court  in  directing  •> 
.Terdiot  ia  her  favor.    It  is  important  to  bear  in  mind  that  th* 
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eontaro^enj  is  not  between  the  party  holding  or  claiming  under  tha 
record  title  and  the  plaintiff  elaiming  hj  adverse  poaseesieny  but  be^ 
trvreen.  the  l&tter  and  a  purchaser  hj  ezeentory  contract  to  recoyen 
damagee  for  his  refusal  to  accept  a  title  based  entirely  on  snch  ad- 
verse possession.    The   holders   of  the  outstanding   record   title,   it 
tLny,  are  not  parties  to  this  action  and  cannot  be  bonnd  by  th« 
jxid^^ment,  and  hence  the  defendant^  if  compelled  to  accept  the  deed 
tendered,  might  still  be  obliged  to  litigate  with  the  true  owners  tha 
question  of  title  as  against  them.    When  the  controversy  assomea 
the  £orm  of  an  action  of  ejectment  against  the  party  in  posBessioiii 
by  one  elaiming  under  title  by  record,  the  former  is  in  a  etrongen 
XK>^tio]i  to  assert  his  right  than  when  litigating  with  a  strangen 
irho  refuses  to  accept  his  title.    In  the  former  case,  adverse  posses-i 
aioii    is  evidence  of  title  in  the  party  asserting  it.    It  might  well 
be  held  to  have  the  same  effect  in  every  case  but  for  the  difficulty^ 
if  not  the  impossibility,  of  establishing  the  fact  as  against  those 
who  are  not  parties  to  the  action  or  bound  by  the  judgmeoit.    Ini 
saeh   eases,  it  is  frequently  very  difficult  for  courts  to  anticipate 
"What  the  owner  of  the  outstanding  title  may  be  able  to  prove  in  a 
litigation  with  a  party  who  has  taken  a  title  by  adverse  possessionj 
The  former  may  be  able  to  prove  facts  tending  to  show  that  what 
appeared  to  be  an  adverse  possession,  in  a  litigation  in  which  ha 
was  not  heard,  is  quite  otherwise,  and  hence  this   court  has  fre-i 
qnently  refused  to  compel  a  purchaser  to  take  a  title  which  he  may 
be  ealled  upon  to  defend,  by  parol  proof  of  adverse  possession. '^    To 
the  same  effect,  see  Zunher  v.  Kuehn,  118  Wis.  421,  88  N.  W.  605, 
where  a  prescriptive  title  was  held  insufficient  to  resist  a  suit  by 
a  ▼emdee  for  a  resifission  of  the  contract  of  sale. 

6.  As  a  Support  to  Damages  in  Eminent  Domain. — In  a  proceed^ 
seeding  to  assess  damages  for  the  construction  of  a  highway,  i£ 
the  defendant  has  a  prescriptive  title,  whether  or  not  he  has  a  valid 
record  title  is  immaterial:  Hohl  v.  Osborne  (Iowa),  92  N.  W.  697^ 
Soeh  title  will  support  an  action  for  damages  for  injury  done  to 
the  property  from  the  improper  construction  of  a  railroad  adjacent 
to  it;  8wenson  t.  Lexington,  69  Mo.  157« 

II.  As  a  Support  to  Action  for  Treq^ass  or  Injuries.— The  adverse 
posseosion  of  land  for  the  statutory  period  confers  a  title  which* 
will  defeat  an  action  for  trespass:  Terry  v.  Hilton,  20  Ky.  Law  Bep. 
867,  46  S.  W.  216;  and  which  will,  on  the  other  hand,  support  an. 
action  for  trespass  and  an  injunction  against  further  trespasses:! 
Coppage  T.  Griffith,  19  Ky.  Law  Bep.  459,  40  8.  W.  908;  Hart  v^ 
Boyle,  128  Mich.  257,  87  K.  W.  219.  In  Montgomery  v.  Bobinson^ 
4  DeL  Ch.  490,  an  injunction  against  the  erection  of  a  wall  on  the 
premises  was  granted.  Such  a  title  will  enable  the  occupant  to 
recover  from  a  railroad  company  for  damages  suffered  by  its  start- 
ing a  fire  on  the  land:  Busby  v.  Florida  Cent.  etc.  B.  B.  Co.,  45 
a.  C.  312,  23  S.  E.  50. 
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SMITH  T.  INGHAM. 

ria2  N.  G.  959,  44  8.  £.  643.1 
OOKFUOT  OF  IiAWS. — The  Traiurfer  of  Bealty  is  govemeA 

by  the  laws  of  the  state  where  it  is  ntuated.     (p.  681.) 

OOKTUCfT  OF  XAW8 — Oovemat  of  WaDBH[Kt7,  Uffereaee 
Between  AeMitiiic  ae  an  Eeteppel  and  a  Caniae  of  ActioiLi — Where 

it  ie  claimed  that  a  covenant  of  wax ranty  operates  as  an  estoppel 
affeetinj^r  the  title  to  land,  it  must  be  governed  by  the  law  of  the 
etate  wherein  the  land  is  situated,  and  if  not  valid  by  the  law  of 
that  state  cannot  be  enforeed  as  an  estoppel,     (pp.  681,  682.) 

A  MABBIED  WOMAITB  DEED  ContalnlBg  a  Oovmaut  of 
Warranty,  if  not  executed  in  conformitj  with  the  laws  of  the 
state  wherein  the  land  attempted  to  be  conveyed  is  situated,  can* 
not  there  operate  by  way  of  estoppel,  so  as  to  prevent  her  from 
claiming  such  land,  though  the  conTcyance  was  executed  in  the  state 
wherein  she  resided  and  in  accordance  with  its  laws,  and  would  have 
been  valid  had  it  related  to  her  real  property  in  that  state,  (p. 
6fi2.) 

THE  OOKVEYAKCE  of  s  Siairied  Woman  <:;annot  Oiperata 
Against  Her  by  Way  of  Estc^pel  where,  because  not  executed  in 
conformity  with  the  statute,  it  cannot  operate  directly  as  a  convey- 
ance,    (p.  683.) 

A  COVENANT  OF  WABSANTT  Does  not  Paas  to  tlie  Ctaantoe 
of  the  Ghrantee  without  an  express  assignment,  where  the  eonwy^- 
ance  in  which  it  is  contained  is  as  such  Toid.     (p.  683.) 

A  MABBTED  WOMAN  is  not  Estopped  ftom  Asserting  tl&e 

Invalidity  of  a  Conveyanoe  of  her  real  property  not  exeeutod  in  the 
mode  required  by  statute,  though  she  has  received  a  valuable  eon- 
si  deration  and  her  vendee  has  been  let  into  possession  and  Jiwi 
made  valuable  improTements.     (p.  684.) 


Action  by  Mrs.  Smiih  against  Ingram  and  others  for  the 
oovery  of  certain  lands  and  damages  for  their  detention.  The 
defendants  pleaded  that  the  plaintiLff  and  her  husband  made  a 
conveyance  of  the  lands  on  the  21st  of  Jannary^  1878,  to  one 
Lindsay  Hursey  vith  covenants  of  warranty;  that  Hursey  took 
possession  of  the  land  and  claimed  to  hold  it  nnder  this  convey- 
ance, and  that  the  defendants  claimed  and  are  entitled  to  pos- 
session through  conveyances  from  and  under  Hnrsey.  The 
trial  court  gave  judgment  for  the  plaintiflF;  ihe  defendants  ap- 
pealed. An  opinion  was  given  by  the  supreme  court  affirming 
the  judgment.  This  opinion  was  written  by  Chief  Justice 
Furches,  Justice  Douglas  concurring,  but  dechtfing  that  he  did 
so  with  reluctance  on  accoimt  of  the  great  and  unioeritied  hard- 
ship inflicted  npon  many  individuals.  Chief  Ju^dice  Clark  dis- 
sented. 

Adams,  Jerome  &  Armfield,  for  the  petitioner. 

Mclver  &  Spence,  Douglass  &  Sims  and  J.  A.  Spence^  in  op* 
position. 
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•«>  WALKEE,  J.  This  i»  m  potiti»ii  to  rehear  ihe  above- 
entitled  case  which  was  decided  at  February  teim,  1902^  and  is 
reported  in  Smith  y.  Ingram,  130  K.  C.  100,  40  8.  E.  984. 
On  the  twenty-first  day  of  January,  1878,  the  pkintiff  being 
the  owner  of  the  land  in  controversy,  whidi  is  situated  in  this 
state,  joined  with  her  hasband  in  the  execution  of  an  unsealed 
paper-writmg  by  which  they  professed  to  convey  the  said  land 
for  a  consideration  received  by  her  to  one  Lindsay  Hursey, 
who  afterward  conveyed  to  the  defendant,  A..  Leach.  The 
other  defendants  claim  their  shares  in  the  land  by  mesne  oon- 
Teyanoe  from  Leach. 

At  the  time  of  executing  the  paper-writing  to  Hursey  the 
plaintiff  and  her  husband  were  citizens  of  the  state  of  South 
Carolina  and  were  domiciled  in  that  state,  and  Hursey  was  a 
citizen  of  this  state  and  domiciled  tiierein.  The  paper-writing 
was  proved  by  witnesses,  there  being  no  acknowledgment  of 
it  or  privy  examination  of  the  wife.  There  was  a  general  cov* 
eoant  of  warranty  in  the  deed.  By  the  constitution  and  laws 
of  South  Carolina,  in  force  at  the  time  the  paper-writing  was 
executed,  a  married  woman  could  purchase  and  convey  real 
property  as  if  she  were  unmarried,  and  her  deed  to  the  same 
could  be  proved  by  witnesses  without  privy  examination  and 
when  thus  proved  and  registered  was  bind^ig  npon  her.  The 
plaintiff's  husband  died  since  this  suit  was  brought. 

It  may  be  assumed  that  if  liie  lands  had  been  situated  in 
South  Carolina  the  paper-writing  executed  by  the  plaintiff  to 
Lindsay  Hursey  was  valid  and  effectual  for  the  purpose  *^^  of 
passing  the  land  to  the  latter,  and  further  that  the  plaintiff  ac- 
cording to  the  laws  of  that  state  would  be  bound  by  the  cov- 
enant of  warranty.  But  as  the  land  is  situated  in  this  state, 
the  transfer  of  it  must  be  governed  by  our  law.  It  seems  to 
be  conceded  that  the  title  to  the  land  did  not  pass  by  the  mere 
fooroe  and  operation  of  the  deed  as  a  conveyance,  but  the  de- 
fendants contend  that  the  plaintiff  is  estopped  by  the  deed  and 
especially  by  the  covenant  of  warranty  to  claim  the  land,  as 
her  covenant  is  valid  and  binding  on  her  under  the  laws  of 
South  Carolina  where  she  resided  and  had  her  domicile  at  the 
time  Ae  entered  into  it. 

There  is  a  marked  difference  between  the  validity  of  a  cor- 
enant  of  warranty  where  the  question  is  whether  the  covenantor 
is  liable  in  damages  for  a  breach  of  ihe  covenant,  treated  as  a 
mere  personal  eoootract,  and  its  validity  for  the  purpoee  of 
cmriii^g  aa  estoppel  against  the  covenantor  to  daim  the  land 
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which  he  had  sold  and  oonveyed  and  the  title  to  which  he  bas 
warranted.  In  the  one  case,  the  remedy  is  by  an  addon  on  the 
corenant  which  sounds  mily  in  damages,  and  in  the  other  the 
covenant  is  considered,  not  as  passing  tlie  estate^  if  we  speak 
with  technical  aocnracy,  but  as  concluding  the  party^  who  has 
aflSrmed  that  he  had  the  title  at  the  time  of  tlie  conveyance  and 
has  agreed  to  warrant  and  defend  it^  from  afterward  disput- 
ing that  fact,  or  from  asserting  a  title  in  opposition  to  the  one 
he  professed  to  convey,  but  while  the  estoppel  may  not  have  the 
legal  effect  of  transferring  the  title  to  the  covenantor,  it  in- 
directly accomplishes  that  result.  Whatever  may  be  the  rule 
with  reference  to  the  law  governing  the  validity  of  a  covenant 
considered  as  a  personal  contract,  for  the  breach  of  which 
damages  may  be  recovered,  whether  it  is  the  law  of  the  place 
where  the  property  with  reference  to  which  the  cov^enant  is 
made  is  situated,  or  the  law  of  the  place  of  the  contract,  we 
need  not  decide  in  this  ••*  case,  for  it  is  sufficient  for  the  pur- 
pose of  this  appeal  to  hold,  as  we  must^  that  if  the  covenant  is 
to  be  regarded  as  an  estoppel  affecting  the  title,  it  must  be 
governed  by  the  law  of  the  state  where  the  property  is  situated, 
and  in  this  case  by  the  law  of  this  state:  Minor's  Conflict  of 
Laws,  sec.  185;  Biley  v.  Burroughs,  41  Neb.  296,  59  N.  W. 
929 ;  Hill  v.  Shannon,  68  Ind.  470 ;  Tillotson  v.  Pritchard,  60 
Vt.  94,  6  Am.  St.  Eep.  95,  14  Atl.  302.  Eeferring  to  this  very 
question  of  the  effect  of  a  covenant  of  warranty,  the  court,  in 
Succession  of  Larendon,  39  La.  Ann.  952,  3  South.  219,  says: 
'^The  rights  and  obligations  arising  under  acts  passed  in  one 
state  to  be  executed  in  another,,  respecting  the  transfer  of  real 
estate  in  the  latter,  are  regulated  in  point  of  form,  substance 
and  validity,  by  the  laws  of  the  state  in  which  such  acts  are  to 
have  effect.''  The  rule  is  said  by  the  court  to  apply  also  to  the 
determination  of  liability  upon  the  covenant  for  damages. 

If  the  question  of  estoppel  is  to  be  decided  by  the  law  of  this 
state,  as  we  hold  it  must  necessarily  be,  it  follows  that  it  can* 
not  have  the  effect,  either  directly  by  passing  the  estate  or  in* 
directly  by  concluding  the  plaintiff  of  preventing  her  recovery 
in  this  case.  A  ruling  which  would  give  to  the  covenant  the 
force  and  effect  the  defendants  contend  it  should  have  would 
be  in  flagrant  violation  of  the  spirit  and  letter  of  our  law  ia 
regard  to  the  transfer  of  real  property  by  married  women.  We 
will  always  in  comity  enforce  the  laws  of  another  state,  when 
the  rights  of  the  parties  should  be  determined  according  to  the 
place  where  the  contract  was  made,  or  where  the  transactions, 
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out  of  which  thoee  rights  arose^  took  place;  but  we  cannot  eh- 
force  the  lawB  of  a  foreign  jnrifidiction  when  they  conflict  with 
our  own  laws  in  a  matter  concerning  property  situated  in  this 
state.  If  we  should  say  that  the  covenant  works  an  estoppel 
which  concludes  the  plaintiff  and  thereby  devests  her  of  the 
title  to  the  property^  we  would  decide  in  effect  that  she  had 
done  indirectly  what  she  could  •^  not  do  directly.  *The  wife 
cannot  subject  her  separate  real  estate  or  any  interest  therein 
to  any  lien  except  by  deed  in  which  the  husband  joins,  with 
privy  examination  as  prescribed  by  law,  and  she  will  not  be 
allowed  to  do  indirectly  what  the  law  prohibits  her  doing 
direcU/':  Thurber  v.  La  Roque,  106  N.  C.  301,  11  S.  E.  460. 
In  Duwry  v.  Poster,  2  WalL  34,  the  court  says :  *To  permit  an 
estoppel  to  operate  against  her  (a  married  woman)  would  be  a 
virtual  repeal  of  the  statute  which  extends  to  her  this  protec- 
tion, and  also  a  denial  of  the  disability  of  the  common  law  that 
forbids  the  conveyance  of  her  real  estate  by  procuration.  It 
would  introduce  into  the  law  an  entirely  new  system  of  con- 
veyance of  the  real  property  of  feme  covert  '^ 

The  defendants  cannot  avaU  themselves  of  the  covenant,  bo- 
cause  it  was  not  made  directly  with  them  but  with  Hursey  and 
there  has  been  no  assignment  of  the  covenant  by  him  to  them. 
It  is  true  that  a  covenant  of  warrantv  is  in  the  nature  of  a  real 
covenant  and  runs  with  the  land,  even  though  the  word  "as- 
signs^' is  not  mentioned  therein:  Wiggins  v.  Pender,  132  N". 
C.  628,  44  S.  E.  362,  at  this  term.  But  the  defendants  can 
take  nothing  by  this  principle  as  the  deed  of  the  plaintiff  was 
absolutely  void,  and  the  land,  or,  more  properly  speaking,  the 
title  or  estate,  did  not  pass,  and  of  course  the  covenant  cannot 
be  said  to  have  passed  to  the  defendant  with  the  land.  The 
covenant  of  warranty  is  incident  to  the  estate,  and  as  the  de- 
fendants acquired  no  estate  it  follows  that  they  derived  no  ad- 
vantage in  any  way  from  the  covenant:  Kercheval  v.  Triplett, 
1  A.  K.  Mareh.  (Ky.)  493.  If  it  is  a  binding  covenant  at  all 
it  is  nothing  more  than  a  covenant  in  gross  or  one  detached 
from  the  land,  and  could  not  have  passed  to  the  defendants  ex- 
cept by  an  assignment.  When  the  deed  of  a  married  woman 
fails  as  a  conveyance  because  of  the  nonjoinder  of  her  husband 
or  for  any  other  reason,  it  is  ineffectual  for  all  purposes  and 
cannot  be  relied  upon  as  an  estoppel  or  ground  for  recovery 
*^  in  any  subsequent  controversy:  Herman  on  Estoppel,  sec. 
581.  In  Lowell  v.  Daniels^  2  Gray,  168,  61  Am.  Dec.  448,  the 
court,  diBcnadng  this  question,  says:  ^'She  can  make  no  valid 
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contract  in  Tebtion  to  her  estate.    Her  aqmtate  deed  of  it  k 
abaohitely  Toid.    Any  eoTenants  in  such  fleparate    deed  vonld 
be  likewiae  Toid.    If   she  irere  to  covenant  that   sbe  was  aole, 
vas  eeiaed  in  her  own  right  and  had  fall  power  to  oonYey,  sod 
covenant  would  avail  the  grantee  nothing.    She  conld  neither 
be  sued  upon  them  nor  estopped  by  thenu    The  law  has  ren- 
dered her  incapable  of  each  contract,  and  ehe  finda  in  her  in- 
capacity her  protection;  her  safety  in  her  weaknesa.     Her  moat 
solemn  acts,  done  in  good  faith  and  for  full  consideratian,  can- 
not affect  her  interest  in  the  estate  or  that  of  the  husband  and 
children'':  See,   also.   Pierce  t.    Chase,   108   Mass.    254.     In 
Harden  v.  Darwin,  77  Ala.  481,  it  is  said  by  the  court :  'TEt  has 
been  uniformly  held  that   a  married  woman  is  not  estopped 
from  asserting  the  invalidity  of  a  conveyance  of  her  property, 
not  executed  in  the  mode  required  by  the  statute,  though  she 
has  received  a  valuable  consideration,  and  her  yendee  has  been 
let  into  possession;  and  that  a  court  of  equity  will  not  enforce 
it  against  her,  as  an  agreement  to  convey'':  LouisviUe  etc.  Sy. 
Co.  V.  Stephens,  96  Ky.  401,  49  Am.  St  Hep.  303,  29  S.  W.  14. 
The  covenant  binds  the  covenantor  to  warrant  and  defend  the 
title  which  passes  by  the  deed  and  to  answer  in  damages  if  Ihe 
title  fail  or  proves  defective.    It  relates  to  the  title  or  estate  of 
the  covenantor,  which  he  undertakes  to  convey  and  not  to  tiie 
validity  of  the  deed  by  which  it  is  transferred.    The  purchaser 
is  presumed  to  know  that  a  married  woman  is  not  bound  by  a 
deed  without  her  privy  examination,  and  if  he  takes  a  convey- 
ance imperfectly  executed  or  acknowledged  by  hei^  it  is  Ida 
own  misfortune  if  not  his  fault:  Towles  v.  Fisher,  77  Nl  C 
437.    We  think  the  principles  laid  down  in  this  court  in  Wil- 
Hams  V.  Walker,  111  N.  C.  604,  16  S.  E.  706,  are  oonchifiive 
against   the  defendants  **^  in   this  case.    While  tiie  ppeciae 
question  we  are  discussing  was  not   involved  in  that  case,  it 
affords  a  perfect  analogy  for  our  guidance  and  ia  sufficient  in 
all  respecte  to  sustain  our  decision  on  this  reheariBg:    In  the 
case  of  Collins  v.  Benbury,  25  N.  C.  285,  38  Am.  Dec  722,  it 
was  held  by  this  court  that  a  conveyance  which  failed  ta  pass 
the  land  and  was  merely  void  could  not  operate  aa  an  eatoppe]^ 
and  this  must  needs  be  so. 

The  defendants  further  contend  that  plaintiff  ia  estopped  by 
her  act  in  permitting  Hursey  and  the  defendant  to  take  pos- 
session of  the  land  and  make  valuable  ioBprovementa  thereon. 
We  have  not  been  able  to  find  anything  in  the  oeoord  upoa 
which  th^  can  base  this  contention,  bnt  if  tfaece  woe  imM 
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nffidezit  for  that  purpose,  we  would  be  unable  to  agree  with 
the  defendant.  A  married  woman  is  no  more  estopped  by  her 
acta  in  pais  than  by  her  corenant  of  warranty.  This  court  has 
Baid  that  no  one  caoa  reasonably  rely  upon  the  acts  and  repre- 
sentations of  a  married  woman,  at  least  those  which  are  con- 
tractual in  their  nature,  aa  he  must  know  that  she  is  not  bound 
thereby,  and  ''it  ia  only  in  the  case  of  a  pure  tort,  altogether 
disconnected  with  the  contract  that  an  estoppel  against  her  can 
operate'' :  Towles  v.  Fisher,  77  N.  C.  438 ;  Scott  v.  Battle,  86 
M.  C.  18^  39  Am.  Bep.  694;  Wflliama  v.  Walker,  111  N.  C. 
604,  16  S.  E.  706;  Carolina  Cent  IL  B.  Co.  ▼.  McCaskill,  94 
TS.  C.  746. 

We  have  examined  with  care  the  authorities  to  which  our 
attention  has  been  called  and  do  not  think  that  they  support 
the  contention  of  the  petitioner  aa  to  the  estoppel  arising  from 
the  covenant  of  warranty.  We  make  special  reference  to  two  of 
them.  In  the  case  of  Long  Island  E.  B.  Co.  v.  Conklin,  29  N. 
T.  587,  the  question  as  to  the  valid  execution  of  the  'deed  was 
not  raised,  Imt  the  point  was  wfae&CT  the  words  of  the  deed 
were  sufficient  to  operate  as  a  conveyance  of  the  property,  and 
the  court  held  that  if  they  were  not  resort  could  be  had  to  the 
•^^  covenant  of  warranty  as  containing  sufficient  words  for  that 
purpose.  The  grantor  was  sui  juris.  In  Basford  v.  Pears(»i, 
7  Allen,  504,  there  was  no  reference  to  an  estoppel  as  the  action 
was  brought  to  recover  damages  for  a  breach  of  the  covenant. 
The  question  in  our  case  is  not  whether  Mrs.  Smith  is  liable 
for  damages  upon  the  covenant,  but  whether  she  ia  estopped 
from  claiming  the  land. 

We  have  given  this  case  most  anxious  thought  and  consider- 
ation not  only  because  of  the  interesting  and  important  ques- 
tions involved,  but  because  of  the  great  hardship  and  apparent 
injustice  the  defendants  may  suffer  as  the  result  of  our  deci- 
sion based  upon  the  application  of  fixed  legal  principles  to  their 
ease. 

Whether  the  defendants  ean  have  equitable  relief  is  a  ques- 
tion not  now  before  us  for  adjudication.  Such  relief  has  been 
granted  in  a  ease  closely  resembling  this  in  its  facts  and  cir- 
cumstances. In  that  case  the  court  fully  recognized  the  inval- 
idity of  a  deed  executed  by  a  married  woman  and  based  its  de- 
cision upon  the  ground  that  the  right  to  equitable  relief  or  to 
compensation  for  improvements  to  the  extent  that  they  had  en- 
han^  the  value  of  the  land  did  not  involve  the  enforcement 
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of  a  contract  either  directly  or  indirectly,  but  simply  daued  to 
her  the  use  and  enjoyment  of  property  for  which  she  had  paid 
nothing  and  which  she  acquired  by  the  repudiation  of  her  deed; 
Preston  ▼.  Brown,  35  Ohio  St.  18.  Whether  this  is  a  correct 
principle  and  the  case  just  cited  and  others  of  a  like  tenor  are 
in  accord  with  our  decisions  and  should  be  followed  by  us  is  a 
question  which,  if  it  should  eyer  arise,  we  will  leave  open  for 
future  consideration  and  entirely  free  from  any  expression  or 
even  intimation  of  opinion  by  us. 

Howerer  much  we  may  regret  the  unfortunate  situation  of 
the  defendants  we  cannot  grant  them  any  relief  as  the  matter 
is  now  presented  without  abrogating  well-settled  principles  and 
violating  the  plain  provisions  of  our  statute,  the  enforcement 
••^  of  which  is  obligatory  upon  us.  After  careful  examina- 
tion of  the  case  we  can  find  no  error  in  the  former  decision  of 
this  court. 

Petition  dismissed. 

• 

Chief  Justice  (Hark   again   expressed   bis   dissent,   referring  to, 
without  repeating,  the  views  expreeaed  by  him  at  the  former  hear- 
ing and  also  to  the  opinion  of  the  court  in  Wood  v.  Wheeler,  111 
N.  G.  231,  16  8.  K  418;  Tajlor  ▼.  Sharp,  108  N.  a  877,  13  a  E. 
138,  the  ooneurring  opinion  in  Yann  v.  Edwards,  128  N.  C.  425,  3Q 
8.  E.  66,  and  the  dissenting  opinion  in  Williams  v.  Walker,  111  K. 
C.  613,  16  8.  £.  706.    He  claimed  that  the  provisions  of   aectioB 
6  of  article  10  of  the  constitution  of  the  state  and  chapter  78  of 
the  Laws  of  1899  took  women   out  of  the   class  of  incompetents 
''and   from   the    companionship   'of    infants,    idiots,   lunatieSy   and 
convicts'  in  which  thej  had  been  placed  by  the  statute  of  limita- 
tions," and,  at  aU  events,  if  the  plaintiff  was  held  to  be  entitled 
to  recover  back  her  land,  justice  and  equity  required  that  she  ahould 
pay  for  the  betterments   placed   thereon    and   render   compensation 
for  its  enhanced  value.    In  the  dissenting  opinon  of  the  chief  justice 
which  appears  in  Smith  v.  Ingram,  130  N.  C.  108,  40  a  £.  987,  he 
declared  that  ' '  the  contract  of  conveyance  and  the  contract  of  war- 
ranty of  td^le  were  valid  in  South  Carolina,  where  made,  and  be- 
ing valid  there,  are  valid  everywhere  else'';  and  that  the  personal 
contract  must  be  enforced  everywhere  if  valid  where  made;  that  a 
covenant  of  warranty   by   a  married  woman   which   is   good  as  a 
personal  contract  is  enforceable,  though  the  deed  is  void  as  a  con- 
veyance in  the  state  where  the  land  is:  Long  Island  B.  B.  Go.  v. 
Conklin,  29  N.  Y.  687;  that  it  had  been  held  in  Basford  v.  Pear- 
son, 89  Mass.  504,  that  a  deed  executed  by  a  married  woman  resid- 
ing in  Massachusetts  for  her  lands  in  New  Hampshire,  if  properly 
executed  according  to  the  laws  of  the  former  statOi  though  not  ae- 
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cording  to  the  fciwB  of  the  latter,  estopped  her  by  the  eovenant 
of  -warraatj  contained  therein;  and  that  *'a  married  woman  is  es- 
topped by  her  covenant  of  warranty  in  all  eases  where  she  is  com- 
petent to  contract  according  to  the  laws  of  the  place  of  contract": 
Citing  Harris  on  Contracts  of  Married  Women,  see.  318  j  KoUa  ▼. 
I>leyer,  41  Barb.  208;  Eichmond  ▼.  Tibbels,  26  Iowa,  474;  Zimmer- 
maiL  T.  Eobinson,  114  N.  C.  39,  19  S.  E.  102;  Alexander  ▼.  Davis, 
102  N.  C.  17,  8  S.  B.  768;  Newhart  v.  Peters,  80  N.  C.  166;  Arm- 
Btrong  V.  Best,  112  N.  C.  59,  34  Am.  St.  Bep.  73,  17  S.  B.  14; 
BoWnaon  v.  Queen,  87  Tenn.  445,  10  Am.  St.  Eep.  690,  11  8.  W.  38. 

The  judge  further  insisted  that  if  the  covenant  of  warranty  in  the 
deed  were  not  sufficient  to   estop  the  plaintiff  from  claiming  the 
land,  an  estoppel  in  pais  had  arisen  against  her  on  the  receipt  of 
tlie  purchase  money  and  putting  the  purchaser  into  posBeasion,  and 
the  standing  by  while  the  defendants  claiming  under  the  purchaser 
had  held  possesion  ever  since  1878,  and  built  upon  and  improved 
the  property.    Furthermore,  that  the  plaintiff  had  contracted  with 
Hursey  by  a  perfectly  vaUd  and  binding  contract  that  she  would 
warrant  and  defend  the  title.    The  judge  finally  concluded  by  say- 
ing:  '*If  there  is  any  precedent  anywhere  which  ean  be  construed 
to  eountenance  the  plaintiff's  recovery,  there  is  no  better  time  to 
repudiate  it  than  now.    A  precedent  so  mischievous  and  subversive 
of  eveiry  element   of  natural  justice   should   not  be   left  standing, 
upon  which  to  aek  the  judgment  of  a  court,  which  will  work  such 
an  injustice.    In  the  very  recent  case  of  Thompson  v.  Taylor,  66 
N  J  li.  253,  88  Am,  St.  Bep.  485,  49  Atl.  644,  decided  by  the  high- 
ert  court  of  New  Jersey,  that  court  holds,  reversing  the  supreme 
court  of  that  state,  that  where  a  married  woman  domiciled  in  New 
Jersey  executes  a  note  to  hear  husband,  invalid  in  New  Jersey,  which 
is  taken  by  her  husband,  with  her  acquiescence,  to  New  York,  and 
there   indorsed   by  him  and   deUvered,   this   became   a   New   York 
contract,  and  such  contract,  being  valid  in  New  York,  the  habihty 
of  the  wife  will  be  enforced  in  New  Jersey.    This  case   is  much 
stronger  than  ous,  and  is  a  full  discussion  by  a  very  able  ^ourt 
showing  how  completely  the  doctrine  of  the  legal  nonentity  and  legal 
incapacity  of  women  is  now  discredited  even  in  those  states  whose 
laws  still  retain  some  trace  of  it.    Precedents,  even  when  unbroken 
and  admitted,  are  not  to  be  preferred  or  continued  when  they  work 
a  plain  and  undeniable  wrong." 

Oonlttet  of  Lam  m  affecting  the  right*  and  obUgationg  of  married 
women  i»  the  anbject  of  a  monographic  note  to  Locke  y.  Me- 
Ph^n  86  Am.  St.  Bep.  552-678.  See,  atoo,  the  aubaequent  casea 
o^'S^r'B^o.!^  Terry,  ?08  La.  697.  92  Am.  St.  E^  394  32  8«uth. 
»63;  Brown  v.  Dalton,  105  Ky.  669,  88  ^nu  St.  B^.  325,  «  8.  W. 
443  Thomp«>n  y.  Taylor,  66  N.  J.  L.  263,  88  Am  St.  Hep.  485^ 
49  AtL  544;  Union  Nat.  Bank  y.  Chapman,  169  N.  Y.  538,  88  Am. 
St.  Bep.  614,  62  N.  B.  672. 
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WHofpe^  Ago^mH  Married  Wfmmm  is  tka  sdbjaet  of  «  nMmogisfhk 
BoU  to  Tiimblo  t.  State,  57  Am.  St  Bep.  16^185.  And  see  tk« 
fnbsoqnent  eaaea  of  Shew  ▼.  Gall,  119  N.  G.  450,  56  Am.  St.  Be]^ 
678,  26  &  E.  33;  WilliamsoB  ▼.  Jones,  43  W.  Ya.  562,  04  Am. 
St  Bep.  891,  27  S.  E.  411;  Oermas  Ins.  Go.  ▼.  Bartlett^  188  BL 
165,  80  Am.  St  Bep.  172,  58  K.  E.  1075;  Threefoot  Bfoo.  *  Oa 
▼.  HiUmaa,  130  Ala.  244,  89  Am.  St  Bep.  89,  80  Sooth.  5U^  m 
tliair  eotoppel  to  ammt  title  to  veal  eetateu 


STATB  T.  JONES. 

tl82  K.  G.  1043,  48  a  E.  939.] 
HUSBAND  AND  WIFE— T^regpaa  hj  Him  on  Her  IiOidi.— A 

wife,  though  ehe  hae  separated  from  her  hosbaotd  mder  the  jnsti- 
fiable  belief  that  he  is  liTiag  in  adnltezy,  eannot  maintaiii  a  pust- 
eirtion  against  him  for  trespass  in  entering  upon  and  rafusing  to 
leave  her  lands,  eonttituting  her  separate  rMl  property,  though  she 
has  ordered  him  to  leave  and  not  to  again  enter,    (x^.  690.) 

Action  against  Albert  Jones.    Pks  of  sot  gnittjr  om.  a  qpedal 
oonyiction.    The  state  appealed* 

Bobert  D.  Oilmer^  attorney  general,  for  flie  state. 

No  counsel  for  defendant. 

^^^  MONTGOMEBY,  J.  The  wife  of  the  defradant,  who 
was  the  owner  of  the  premises  on  which  tfa^  resided  up  to 
November,  1892,  left  on  that  day  and  has  remained  off  ever 
since,  having  good  grounds  for  believing  that  the  defendant 
had  been  for  sometime  living  in  adnltery  with  a  woman  in 
the  neighborhood.  She  had,  before  she  left  her  home,  nrged 
upon  the  defendant  to  leave  her  premises  that  she  might  Ii?8 
there  alone,  and  he  refused  to  do  so.  The  defendant  had  been 
living  on  the  land  all  the  while,  although  shortly  after  haf- 
ing  left  herself  she  ordered  the  defendant  to  leave  and  not  to 
enter  again.  Upon  his  frequent  ingress  and  egress  and  sefosBl 
to  leave  a  warrant  was  issued  for  entering  up<m  the  land  after 
being  forbidden.  He  was  found  guilty  in  the  **^**  court  of  * 
justice  of  the  peace  and  fined.  From  that  judgment  he  ap- 
pealed to  the  superior  court  The  above  facts  were  found  by 
a  special  verdict  in  the  superior  court,  and  upon  them  the  court 
adjudged  that  the  defendant  was  not  guilty. 

We  can  see  no  error  in  the  judgment    Notwithatandnig  fte 
fact  that  the  wife  may  have  good  grounds  to  suspect  the  do- 
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f endant  husband  of  immoral  conduct^  they  are  still  in  the  eyo 
of  the  law  husband  and  wif e^  and  there  has  been  no  separation 
by  a  decree  for  a  divorce  a  mensa  et  thoro.  This  case  presenta 
the  novel  feature  of  a  wife  seeking  a  judicial  separation  from 
her  husband  by  the  criminal  action  of  trespass. 

In  Manning  v.  Manning,  79  K  C.  293,  28  Am.  Rep.  324, 
the  husband  and  wife  occupied  the  same  house  and  farm,  the 
property  of  the  wife,  and  the  action  by  the  wife  against  the 
husband  was  an  action  of  ejectment.  He  had  taken  possea- 
fdon  of  the  property,  was  using  it  as  his  own,  and  had  been 
appropriating  the  rents  and  profits  to  his  own  use  without  ap- 
plying any  part  of  the  same  to  the  wif e^s  comfort  and  support. 
This  court  held  that  the  wife  was  entitled  to  an  order  for  the 
possession  of  the  property,  but  that  the  husband  could  not  be 
ejected  from  the  premises,  for  that  was  '^a  proposition  fraught, 
as  I  conceive,  with  the  most  dangerous  consequences  to  society, 
to  wit,  that  a  wife  may  under  the  forms  and  with  the  sanction 
<if  law,  at  her  own  will  and  without  cause,  eject  her  husband 
from  her  dwelling  and  society  because  the  house  is  her  separate 
property.  I  can  never  agree  that  either  husband  or  wife  can, 
without  committing  those  oflEenses  which  the  law  designates  as 
oauses  of  divorce  or  separation,  invoke  the  aid  of  the  conrta 
to  render  a  judgment^  the  unavoidable  consequences  of  which 
would  be  a  separation  of  man  and  wife.  Nothing  less  than  an 
express  or  positive  statute  to  that  effect  can  control  or  destroy 
the  highest  of  ^^^^  all  the  obligations  imposed  in  the  marriage 
relation — ^that  man  and  wife  shall  live  together.  Any  decision 
of  the  courts,  the  direct  or  incidental  result  of  which  is  to 
destroy  the  sanctity  of  marriage  in  that  particular,  can  but 
weaken  and  undermine  the  surest  foundations  upon  which  the 
structure  of  society  and  through  it  of  political  institutions  rest, 
and  command  our  confidence/^  The  court  further  said:  *TBy 
the  matrimonial  contract  the  husband  and  wife  are  to  live  to- 
l^ether,  and  the  law,  divine  as  well  as  human,  has,  whether 
wisely  or  unwisely,  made  him  the  ruler  of  the  housdiold,  and 
the  well-understood  and  well-defined  legal  duties,  relations  and 
obligations  of  the  marriage  compact  cannot  be  abridged  or 
changed  at  the  will  of  either,  or  otherwise,  or  for  oflier  causes 
than  are  prescribed  in  the  statute  in  relation  to  divorce  and 
alimony.''  In  that  case  the  parties  were  occupying  together  the 
premises,  but  does  the  fact  in  the  present  case  that  the  wife 
has  abandoned  her  husband  and  their  home  and  made  her  real* 
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denoe  elsewhere  alter  the  principle  inyolyed  in  the  esse  from 
which  we  have  just  quoted  ?  Are  not  the  purpose  and  effect  of 
the  present  action,  if  saccessf  ul,  the  separation  of  the  husband 
and  the  wife  and  the  destruction  of  the  home  relations?  Can 
it  be  that  a  wife  may,  wheneyer  she  sees  fit  leave  her  home  and 
rake  up  her  residence  in  another  place,  refuse  the  society  of  her 
husband  and  indict  him  as  a  trespasser  if  he  puts  his  foot  upon 
the  wife's  abandoned  property,  the  place  he  has  made  his  home? 
Have  we  reached  that  stage  of  social  progress  when  the  sacied 
relation  of  husband  and  wife  and  the  hallowed  influences  of  the 
home  are  converted  into  mere  traditions  without  power  to  in- 
fluence, and  dreams  instead  of  relations?  It  would  seem  so  to 
us  if  we  were  to  hold  that  the  indictment  in  this  case  was  law- 
ful and  proper. 

If  the  husband  should  commit  any  of  those  acts  which  the 
104«  in^  points  out  as  causes  of  divorce,  the  wife  may  effect  a 
separation  from  him  under  the  chapter  of  the  Code  on  Divorce 
and  Alimony,  and  only  in  that  way.  The  case  of  Tay^lor  v. 
Taylor,  112  N.  C.  134,  16  S.  E.  1019,  does  not  have  applica- 
tion to  the  facts  of  this  case.  There,  the  plaintiff  who  was 
the  wife  of  the  defendant  brought  an  action  against  him  to 
recover  possession  of  her  land  and  for  an  injunction  to  re- 
strain him  from  interfering  with  her  exclusive  control  and  man- 
agement of  her  property.  The  court  said :  'TThe  plaintiff  is  en- 
titled to  the  possession  of  the  land,  exclusive  of  the  husband, 
until  a  reconciliation  has  beei;  effected.''  But  the  parties  had 
been  divorced  a  mensa  et  thoro. 

No  error. 

Chief  Justice  dark  Dissented.  He  relied  on  the  provisions  of 
section  6  of  article  10  of  the  constitution  of  the  state,  declaring 
that  the  property  of  every  female,  whether  acquired  before  or  af- 
ter marriage,  "shall  be  and  remain  the  sole  and  separate  property 
of  such  female."  He  declared  that  since  the  adoption  of  that  pro- 
vision it  had  been  uniformly  held  that  it  decreed  to  a  wife  the 
complete  ownership  and  control  of  real  property  as  if  she  were  no- 
married,  and  that  the  permitting  a  husband  to  occupy  th^  prop- 
erty of  his  wife  might  well  prevent  her  from  getting  a  tenant 
and  from  exercising  the  complete  control  and  ownership  of  it  guar- 
anteed to  her  by  the  constitution,  that  the  utmost  that  could  be 
held  with  proper  regard  to  this  constitutional  provision  was  ''that 
when  the  wife  is  residing  upon  the  premises,  the  husband  has  the 
right  of  ingress  to  her  and  egress,  because  of  his  marital  right  to 
onjoy  her  society,  but  when,  as  here,  the  wife  does  not  reside  upon 
the  premises,  but  has  purposel;^  removed  therefrom  to  prevent  bis 
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eoming  there,  there  is  no  right  of  ingress  and  egrees  to  her.  He 
has  no  right  jnre  mariti  to  oecupj  the  residence  when  she  left  it 
permanently,  or  to  enter  upon  any  of  her  lands  (save  to  come  to  her 
when  there)  if  forbidden  by  her  so  to  enter."  He  farther  added: 
"In  the  present  case  the  wife  cannot  have  a  divorce  though 
the  husband  is  living  in  open  adultery,  because  he  has  not  'aban* 
doned  her  and  lived  in  adultery  as  our  statute  requires'  (House 
T.  House,  131  N.  C.  140,  42  S.  £.  546),  but  for  good  cause,  as  the 
jury  finds,  ahe  haa  left  him.  If  therefore  she  cannot  forbid  him 
to  go  upon  her  separate  property  and  to  live  there  in  her  absence, 
she  haa  lost  that  absolute  control  of  her  property,  as  she  had  it 
before  marriage  and  which  a  constitutional  provision  guarantees 
shall  remain  in  her  after  marriage.  If  she  can  not  forbid  him  to  go 
there,  she  cannot  ask  a  court  to  forbid  his  doing  so,  and  his  char- 
acter and  conduct  may,  and  doubtless  would,  prevent  her  getting  a 
tenant  for  that  tract  of  land.  What  self-respecting  tenant  would 
share  the  house  with  the  husband  and  his  paramour  f  Besides  if 
he  has  a  right  to  occupy  the  house  at  all  as  husband  he  has  a  right 
to  the  whole  of  it.  But  the  constitution  forbids  him  any  right  of 
hds  wife's  property.  In  Manning  v.  Manning,  79  N.  0.  293,  28 
Am.  Bep.  524,  it  was  held  that  he  had  the  right  of  ingress  and 
egress,  to  the  wife's  presence,  though  not  to  any  dominion  over  her 
land  or  occupancy  of  the  house  except  in  conjunction  with  her. 

"But  even  the  right  of  access  to  her  person,  if  contrary  to  her 
will,  has  since  that  decision  been  denied  though  there  was  no  di< 
vorce,  in  the  famous  Clitheroe  case  (Begina  v.  Jackson  (1891),  L. 
B.  Q.  B.  Div.  671),  by  a  unanimous  bench  in  the  court  of  appeals 
in  England,  Lord  Chancellor  Halsbury,  Lord  Esher,  master  of  rolls, 
and  Fry,  L.  J.,  delivering  opinions.  That  case  attracted  the  at- 
tention of  lawyers  throughout  the  world,  and  has  been  generally 
accepted  as  settling  the  right  of  a  married  woman  to  be  free  as 
to  her  person,  as  well  as  her  property,  from  the  control  of  her 
husband,  unless  she  is  willing  to  his  companionship.  He  can  sue 
for  divorce  if  his  own  conduct  so  entitles  him. 

"As  the  wife  cannot  by  habeas  corpus  compel  the  husband  to 
abide  with  her,  so  it  was  held  in  the  Clitheroe  case  that  the  hus- 
band could  not  enforce  the  unwilling  companionship  of  the  wife. 
The  law  now  recognizes  the  equality  of  rights  of  both  parties  to  the 
marital  relation,and  no  longer  asserts  the  inferiority  or  subjection 
of  women.  The  question  here  involved  is  not  the  propriety  of  hus- 
band and  wife  living  together,  notwithstanding  he  is  living  in  adul- 
tery with  another  woman.  The  husband  and  wife  are  not  living 
together,  and  there  is  no  process  by  which  the  courts  can  make  her 
live  with  him.  It  is  not  an  issue  of  divorce  but  of  property  rights. 
The  sole  question  is.  Can  the  husband  infringe  upon  the  wife's 
right  to  have  the  sole  custody  of  her  property  which  the  constitu- 
tion has  guaranteed  to  her,  or  can  the  courts  disregard  that  guar- 
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aaty  beeanse  man  and  wife  ongbt  to  live  togetiierf  Is  there  kbj 
higher  law  than  the  conatitntionf  Besidee  the  husband  oecnpjiBg 
the  wife's  propertj  in  her  absence  and  against  her  i>ro2ubition  is 
not   living  with  her,   even   eonstraetivelj. 

"  Certainly  as  the  wife  was  not  living  on  this  property,  the  hus- 
band had  no  right  to  go  there  and  oeeupj  the  honae  against  tha 
prohibition  of  the  owner.  He  had  no  interest  in  the  propertj.  The 
wife  has  sole  right  to  control  it  and  as  f nUj  aa  if  she  bad  remained 
single. '^ 


The  SeparaU  Propertif  of  Married  Women  as  aif eeted  by  Ameriesa 
statutes  is  considered  in  the  monographic  note  to  EJrkpatriek  v. 
Buford,  76  Am.  St.  Bep.  367-401.  Snch  statutes  do  not  deprive 
the  husband  of  his  power  and  authoritj  as  head  of  the  fanalj,  nor 
render  him  any  the  less  aecoontable  for  the  economy  and  adminis- 
tration of  the  household:  Strouse  v.  Leipf,  101  Ala.  433,  46  Am.  3t 
Bep.  122,  14  South.  667.  It  has  been  held  that  a  husband  is  not 
^ilty  of  arson  in  burning  a  house  which  his  wife  owns  and  they 
both  occupy:  Snyder  v.  People,  26  Mich.  106,  12  Am.  Bep.  302. 
And  it  has  also  been  decided  that,  while  a  woman  msiy  mninUin 
ejectment  against  her  husband  to  recover  her  land,  still  bis  marital 
nght  of  occupancy  cannot  be  impaired,  and  his  right  of  ingress  and' 
egrem  to  the  dwelling  and  society  of  his  wife  eontinnoa:  AfaniHag 
V.  Mamdiig,  79  N.  0.  203,  28  Am.  Bop.  824. 


CASES 


STJPKEME   COUET 

or 

NORTH  DAKOTA. 


DBINKALL  v.  MOVIUS  STATE  BANK. 

[11  N.  Dak.  10,  88  N.  W.  724.] 

NEGOTIABLE  IKSTBUMEKTS.— Cashier's  Checks  are  not 
vabjeet  to  eountermaad  like  ordinary  ehecks,  the  relations  of  the 
parties  to  a  eashier'e  cheek  are  similar  to  those  of  the  parties  to 
a  ne^^otiable  note  payable  on  demand,     (p.  696.) 

NEGOTIABLE  INSTRUMENTS  —  Indorsement  —  Unlawful 
Consideration. — ^The  title  of  an  indorsee  of  a  negotiable  note  is  de- 
fective when  the  consideration  for  the  indorsement  is  unlawful,  or 
where  such  indorsement  is  procured  by  illegal  means,     (p.  700.) 

NEGK>TIABLE  INSTRUMENTS  —  Indorsement  —Gambling 
Consideration. — ^Indorsement  and  delivery  of  a  negotiable  instrument 
by  the  payee  to  a  gambler  in  payment  of  a  gambling  debt  does 
not  make  the  latter  a  holder  for  value  in  due  course  of  business, 
and  his  title  so  acquired  is  defective  where  gambling  is  prohibite'l 
by  statute,     (p.  701.) 

NEGOTIABLE  INSTRUMENTS — Payment  as  Discharge.— 
Payment  of  a  negotiable  instrument  to  effect  a  discharge  must  be 
made  to  the  rightful  holder  or  his  authorized  agent,  and  generally 
payment  to  one  who  holds  under  a  blank  indorsement  is  valid  as 
against  ether  parties,  if  made  in  good  faith  and  in  ignorance  of  all 
facts  impairing  the  holder's  title,     (p.  702.) 

NEGOTIABLE  INSTRUMENTS— Illegal  Consideration  for  In- 
dorsement— ^Notice. — ^If  an  indorsement  of  a  negotiable  instrument 
iR  for  an  illegal  consideration,  siieh  as  a  gambling  debt,  payment 
ViLde  to  the  indorsee  after  notice  of  that  fact  is  no  defense  against 
the  indorser.     (p.  702.) 

NEGOTIABLE  INSTRUMENTS— Payment  After  Notice  of 
Defectire  Title. — ^Payment  of  a  negotiable  instrument  by  the  maker 
to  one  who  clanan  to  be  a  bona  fide  holder,  is  not  sufficient  to 
protect  the  former  aginst  the  claim  of  the  real  owner,  when  made 
after  notice  of  defective  title  in  the  holder,     (p.  702.) 

Purcdl  &  Bradley,  for  the  appellant. 
Freerkg  &  Ereerks,  for  the  respondents. 
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^  YOUNG,  J.  The  plaintiflf  in  the  action,  John  Drinkall, 
seeks  to  reco^«r  from  the  defendant,  the  Movixifi  State  Bank,  a 
state  hanking  corporation  organized  nnder  the  banking  laws  of 
this  state,  and  doing  business  in  the  Tillage  of  Lidgerwood,  the 
sum  of  two  hundred  dollars  and  interest,  as  dne  and  unpaid, 
oi»  a  certain  cashier's  check  or  certificate  of  deposit  issued  by 
the  defendant  to  the  plaintiff  on  the  eighteenth  day  of  Decem- 
ber, 1899.  The  defense  interposed  is  payment  to  the  holder 
and  owner  thereof  in  due  course  of  business.  The  case  was 
**  tried  to  a  jury,  and  a  verdict  returned  for  plaintiff  for  the 
full  amount  claimed.  Defendant  moved  for  a  new  trial.  This 
M^as  denied,  and  judgment  was  entered  on  the  verdict.  The 
defendant  appealed  irom  the  judgment,  and  assigns  for  review 
in  this  court  the  same  errors  which  were  relied  upon  in  the 
trial  court  in  its  motion  for  a  new  trial. 

The  complaint,  in  substance,  alleges  that  on  the  eighteenth 
day  of  December,  1899,  the  plaintiff  deposited  with  the  defend- 
ant bank  in  Lidgerwood  the  sum  of  two  hundred  dollars;  that 
the  defendant  issued  therefor  and  delivered  to  plaintiff  its  cer- 
tificate of  deposit  or  cashier's  check,  dated  on  that  day,  and  pay- 
able to  plaintiff  on  demand;  that  on  the  thirtieth  day  of  De- 
cember thereafter  he  duly  demanded  of  defendant  the  payment 
of  the  sum  of  two  hundred  dollars  represented  by  said  certifi- 
cate of  deposit  or  cashier's  check;  that  defendant  refused,  and 
still  refuses,  to  pay  the  same,  and  has  not  paid  the  same,  or 
any  part  thereof.     The  complaint  further  alleges  that  after  re- 
ceiving said  check,  and  on  the  same  day  he  went  to  the  place 
of  business  of  Ralph  Maxwell  and  William  Van  Dom,  in  Ldd- 
gerwood,  where  he  became  intoxicated,  and  while  so  intoxicated 
he  was  induced  by  said  Maxwell  and  Van  Dom  to  gamble  and 
take  part  in  a  game  of  chance  played  by  means  of  an  instm- 
ment  known  as  a  ^^roulette  wheel" ;  that  he  played  at  said  game 
of  chance  and  wagered  large  snms  of  money  thereon;  that  for 
the  purpose  of  playing  the  same  was  induced  to  indorse  and  did 
indorse  the  check  in  question,  and  delivered  the  same  to  the 
said  Maxwell  for  the  purpose  of  paying  money  lost  by  plain- 
tiff, and  claimed  to  have  been  won  by  said  Maxwell  and  Van 
Dom,  in  said  gambling  transaction;  that  on  the  following  day, 
to  wit,  December  19,  1899,  and  prior  to  the  presentation  of  said 
check  to  defendant  for  payment,  the  plaintiff  notified  the  de- 
fendant of  the  facts  in  reference  to  the  loss  of  said  check  and 
of  the  possession  thereof  by  Maxwell  and  Van  Dom,  and  in- 
structed said  defendant  not  to  pay  the  same  when  presented. 
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The  answer  admits  the  deposit  of  money  by  plaintiff,  and  the 
issuance  of  the  cashier's  check  as  alleged  in  the  complaint,  but 
by  a  denial  places  in  issue  the  facts  as  to  the  loss  and  notice  of 
loss  of  the  dieck  alleged  in  the  complaint  and  alleges  that  ''said 
cashier's  check  was,  on  or  about  the  nineteenth  day  of  Decem- 
ber, 1899,  presented  to  the  defendant  in  the  usual  course  of 
business  for  payment,  by  the  then  holder  and  owner  of  said 
check,  properly  indorsed  by  the  signature  of  the  plaintiff  upon 
the  back  of  said  check,  aud  was,  by  said  defendant,  in  the 
usual  course  of  business,  paid  to  the  holder  of  said  check.'' 
This  appeal  presents  for  review  the  order  overruling  defend- 
ant's motion  for  a  new  trial,  which  involves  a  consideration  of 
the  grounds  upon  which  the  motion  was  based.  The  errors 
specified  in  the  statement  of  case  on  which  the  motion  was  made 
are  eighteen  in  number.  They  need  not  be  discussed  separately. 
So  far  as  they  are  important  to  a  review  of  the  order  denying 
the  motion  for  a  new  trial  they  are  disposed  of  by  our  conclu- 
sion on  the  questions  which  we  shall  hereafter  discuss. 

Before  taking  up  the  consideration  of  the  questions  presented 
by  **  the  assignments  of  error,  a  brief  statement  of  facts  is 
necessary.    It  is  established  by  imdisputed  evidence  that  on  the 
eighteenth  day  of  December,  1899,  the  plaintiff,  Drinkall,  de- 
posited in  the  defendant  bank  in  Lidgerwood  the  sum  of  two 
hundred  dollars,  and  received  therefor  the  cashier's  check  in 
suit,  which  check  was  signed  by  the  assistant  cashier  of  the 
bank,  drawn  on  said  bank,  and  made  payable  in  terms  to  the 
plaintiff.    Thereafter,  in  the  evening  of  the  same  day,  Drinkall 
went  into  a  gambling-house  in  Lidgerwood,  which  was  operated 
by  Ralph  Maxwell  and  William  Van  Dom,  which  is  known  in 
the  record  as  ''Maxwell's  Blind  Pig,"  where  he  drank  sufficient 
liquor  to  render  him  intoxicated,  and  while  so  intoxicated  he 
WfiS  invited  into  a  rear  room  in  the  building  by  Van  Dom,  and 
there  engaged  in  the  gambling  game  operated  by  the  gambling 
device  known  as  a  "roulette  wheel."    When  he  entered  their 
place  of  business,  he  had  in  his  possession  twenty-eight  ddlan 
in  money  and  the  cashier's  check  in  question.    During  the  pro- 
gress of  the  game  he  exchanged  his  ready  cash  for  chips  and 
when  they  were  exhausted,  which  was  at  about  11  o'clock  P.  M., 
at  the  request  of  Van  Dom,  he  signed  his  name  upon  the  back 
of  the  check  in  question,  and  delivered  the  same  to  Maxwell 
in  exchange  for  more  chips  and  some  money  to  be  used  in  play- 
ing said  game.    At  2  o'clock  in  the  morning  Drinkall  was  with- 
out money,  check  or  chips.    The  wheel  was  stopped,  and  Dxink« 
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all^  whoBe  condition  was  unsteady  from  frequent  libatioiiB  dur- 
ing the  progress  of  the  game,  was,  at  Maxwell's  request^  given 
another  drink,  and  led  upstairs,  and  put  to  bed.    Before  domg- 
this.  Maxwell  had  him  again  write  his  name  on  the  check,  hia 
former  signature  not  being  satisfactory.    On  the  morning  of 
the  nineteenth.  Maxwell  presented  the  check  at  the  bank^s  o&ae, 
duly  indorsed  by  himself,  and  the  same  was  paid  in  full  by  the 
defendant.    As  to  the  foregoing  facts  there  is  no  coniToversy. 
They  establish  the  deposit  by  plaintiff,  the  issuance  to  him  of 
the  check  in  question,  the  transfer  of  the  check  by  indorsemrait 
to  Maxwell  and  Van  Dom  in  a  gambling  transaction,  and  Uie 
payment  of  the  same  to  said  Maxwell  by  the  defendant. 

One  of  appellant's  contentions  is  that  ^'the  evidence  is  in- 
sufficient to  show  that  the  bank  had  knowledge  or  notice  of 
sufficient  facts  to  put  it  on  inquiry  as  to  the  invalidity  of  plain- 
fiff^s  indorsement  of  the  cashier's  check  or  of  the  illegality  or 
insufficiency  of  the  consideration  upon  which  Euch  indorsement 
was  made,''  and  that,  therefore,  it  was  error  to  deny  the  motion 
for  a  new  trial  on  this  ground  alone.  Before  referring  to  tlie 
evidence  as  to  notice  to  the  defendant,  it  is  important  to  deter- 
mine the  legal  rights  and  obligations  of  the  parties  to  the  in- 
strument, and  with  that  end  in  view  we  will  consider  in  order 
(1)  the  character  of  the  cashier's  check  upon  which  the  plain- 
tiff bases  his  cause  of  action,  (2)  the  legal  effect  of  the  indorse- 
ment made  in  the  gambling  transaction,  and  (3)  the  duty  of 
the  defendant  as  to  payment  of  the  cashier's  check. 

A  cashier's  check,  so-called,  differs  radically  from  an  ordi- 
nary check.  The  latter  is  merely  a  bill  of  exchange  drawn  by 
an  individual  ^^  on  a  bank,  payable  on  demand;  or,  in  other 
words,  it  is  an  order  upon  a  bank  purporting  to  be  drawn  upon 
a  deposit  of  funds,  for  the  payment  of  a  certain  sum  of  money 
to  a  person  named,  or  to  order  or  bearer,  on  demand.  As  be- 
tween himself  and  the  bank,  the  drawer  of  the  check  has  the 
power  of  coimtermanding  his  order  of  payment  at  any  time  be- 
fore the  bank  has  paid  it,  or  committed  itself  to  pay  it :  5  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1Q79,  and  cases  cited.  When  the 
check,  however,  is  certified  by  the  bank,  the  power  of  revoca- 
tion by  the  drawer  ceases,  and  the  bank  becomes  the  debtor: 
1  Morse  on  Banks  and  Banking;  sees.  398,  399.  A  cashier's 
check  is  of  an  entirely  different  nature.  It  is  a  bill  of  ex- 
change,  drawn  by  the  bank  upon  itself,  and  is  accepted  by  the 
act  of  issuance;  and,  of  course,  the  ri^t  of  countermand,  as 
applied  to  ordinary  chedvs,  does  not  exist  as  to  it:  2  Ilandolpii 
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on  Cbmmercial  Paper,  688;  1  Daniel  on  Negotiable  Infltni- 
ments,  444;  1  Parsons  on  Notes  and  Bills,  288.  The  bank,  in 
sQch  case,  is  the  debtor,  and  its  obligation  to  pay  the  cashier's 
check  is  like  that  of  the  maker  of  any  other  negotiable  instru- 
ment payable  on  demand.  As  applied  to  the  case  under  con- 
sideration, the  lights  and  obligations  of  the  plaintiff  and  de- 
fendant as  to  the  cashier's  check  in  qnestion  were  those  of  a 
payee  and  maker  of  a  n^otiable  promissory  note  payable  on 
demand. 

What  was  the  legal  effect  of  plaintiff's  indorsement,  being 
based  upon  a  gambling  transaction  ?  The  solution  of  this  ques- 
tion, nnder  the  authorities,  is  difficult,  by  reason  of  the  differ- 
ence in  statutes  on  the  subject,  and  also  because  of  the  conflict 
in  the  common  law,  both  in  England  and  in  the  United  States. 
At  early  common  law  in  England,  gambling  contracts,  when 
fair  and  free  from  cheating,  were  assumed  by  the  courts,  with- 
out discussion,  to  be  valid.  Later  the  courts  were  disinclined 
to  entertain  actions  based  on  gambling  contracts ;  but  still  later 
they  returned  to  the  original  rule  that  such  contracts  were  valid 
and  actionable,  excepting  therefrom,  however,  certain  classes 
of  wagering  contracts.  In  the  TJnited  States,  in  a  number  of 
the  states  it  is  held  that  the  common  law  of  England  upon 
gambling  contracts  is  nnsuited  to  the  conditions  and  institu- 
tions, and  that  all  gambling  contracts  ate  void  by  their  com- 
mon law.  In  others  it  is  held  that  the  English  statutes  against 
gambling  passed  prior  to  the  American  revolution  are  in  force 
in  their  jurisdiction  as  common  law,  or  as  adopted  by  €rtatute 
in  general  terms.  Still  another  class  of  states  hold  that  the 
common  law  of  England  on  the  subject  of  gambling  contracts 
18  in  force,  and  that  gambling  contracts  not  of  the  forbidden 
classes  are  valid,  and  enforceable  by  their  common  law:  See 
cases  cited  in  14  Am.  &  Eng.  Ency  of  .Law,  2d  ed.,  686,  590. 
In  Illinois,  under  the  peculiar  statute  of  that  state,  it  has  been 
held  that  an  indorsement  of  commercial  paper  on  a  gambling 
consideration  is  void,  and,  although  in  the  hands  of  an  inno- 
cent holder  for  value,  the  legal  consequence  of  such  an  indorse- 
ment is  of  no  more  effect  than  a  forged  indorsement:  Chapin 
y-  Dake,  67  111.  296,  11  Am.  Hep.  15 ;  and  the  property  in  the 
instrument  remains  in  the  payee  unaffected  *•  by  such  indorse- 
nient:  Commercial  Nat.  Bank  v.  Spaids,  8  111.  App.  493.  So 
also,  under  the  statutes  of  Mississippi  declaring  all  gambling 
contracts  utterly  void,  the  maker  of  a  note  payable  to  an  in- 
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dividual  named  or  bearer^  when  saed  by  another  than  {he  partj 
named  as  payee^  may  siicoessfiilly  defend  by  showing  that  the 
plaintiff  won  the  note  on  a  wager:  Holman  y.  Bingo^  36  IfisB. 
690;  McAnley  y.  Maidis,  WalE  307;  Adams  y.  Bowan,  8 
Smedes  ft  M.  624;  Lucas  y.  Ward,  12  Smedes  ft  M.  157;  Mar- 
tin Y.  Terrell,  12  Smedes  ft  M.  671 ;  Smither  y.  Keys,  30 


179.  The  same  is  true  under  the  Iowa  statute,  and  a  promie- 
sory  note  so  given  is  void  even  in  the  hands  of  an  innocent 
holder  for  value:  Traders'  Bank  v.  Alsop,  64  Iowa,  97,  19  N. 
W.  863.  See,  also,  Gonklin  v.  Bobets,  36  Conn.  461;  Swinn^ 
v.  Edwards,  8  Wyo.  54,  80  Am.  St.  Bep.  916,  55  Pac  306. 
In  this  state  there  is  no  statute  declaring  in  express  terms  that 
all  contracts  in  furtherance  of  gambling  are  void,  as  in  tiie 
above  states.  But  gaming  itself  is  made  unlawful  by  chaptv 
37  of  the  Penal  Code  (Bev.  Codes  1899),  which  chapter,  in 
its  prohibitions,  extends  to  the  game  at  which  the  plaintiff 
herein  lost  the  check  in  suit.  It  is  entirely  clear,  and,  indeed, 
it  is  not  controverted,  that  the  transaction  in  whidi  the  indcHiae- 
ment  of  the  note  by  plaintiff  to  Maxwell  was  made  was  one  pro- 
hibited by  express  law,  and  that  the  consideration  for  such  in* 
dorscment  was  illegal.  Of  what  legal  effect,  then,  we  may  ask, 
was  the  indorsement?  I)id  it  have  the  effect  of  transferring 
the  check  to  Maxwell  as  an  innocent  purchaser,  and  enable  him 
to  legally  enforce  payment  from  defendant,  notwithstanding 
the  unlawful  means  by  which  the  possession  and  indorsement 
were  obtained?  Defendant's  counsel  contend  that  it  did  have 
such  effect,  and  that,  had  the  defendant  refused  to  pay  hJTw^  It 
could,  under  the  law,  have  been  compelled  to  do  so,  even  though 
it  had  notice  of  the  entire  gambling  transaction.  This  con- 
tention we  cannot  sustain.  It  is  not,  however,  without  specious 
reason  and  respectable  authority  to  support  it.  The  well- 
settled  rule  of  law  and  equity  is  invoked  by  the  defendant,  'Tn 
pari  delicto  potior  est  conditio  possidentis,^'  under  which  neither 
party  to  an  illegal  contract  may  be  aided  by  the  courts,  either 
to  set  it  aside  or  enforce  it;  or,  as  was  said  in  Boll  v.  Bagoet, 
4  Ohio,  400,  22  Am.  Dec.  759:  **Whenever  the  agreement  ia 
immoral,  or  against  public  policy,  a  court  of  justice  leaves  the 
parties  as  it  finds  them.  If  the  agreement  be  executed,  the 
court  will  not  rescind  it;  if  executory,  the  court  will  not  aid 
in  its  execution.''  And  in  Atwood  v.  Fisk,  101  Mass.  363,  100 
Am.  Dec.  124 :  '^It  will  not  i-ecognize  a  right  of  action  founded 
on  the  illegal  contract  in  favor  of  either  party  against  the 
other."    This  court  had  occasion  to  apply  the  rule  to  a  Sundaj 
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transadaoD,  which  was  alleged  to  have  been  illegal,  in  Bosen- 
banm  y.  Hayes^  10  N.  Dak.  311,  86  N.  W.  973,  and  we  there 
held  that,  bo  far  as  the  tnuusaction  was  executed  the  law  leaves 
the  parties  where  their  unlawful  acts  have  placed  them.    In 
addition  to  the  cases  dted  in  the  opinion  in  that  case,  see,  also, 
Kahn  ▼.  Walton,  46  Ohio   ^^  St.  195,  20  N.  E.  203;  Spring 
Co,  ▼.  Knowlton,  103  TJ.  S.  49;  St.  Louis  etc.  E.  H.  Co.  v. 
Terre  Haute  etc.  E.  H.  Co.,  146  TJ.  S.  393,  12  Sup.  Ct.  Eep. 
593 ;  15  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  999.    Under  the 
same  authorities,  and  for  the  same  reasons,  so  far  as  it  is  exe- 
cutory, the  contract  is  not  enforceable:  2  Pomeroy^s  Equity 
Jurisprudence,  sec.  939.    It  is  contended  that  the  indorsement 
and  deliyery  of  the  check  in  this  case  was  an  executed  trans- 
action, and  that,  accordingly,  under  the  foregoing  rule,  the 
plaintiff  lost  all  of  his  rights  in  the  cheek,  and  that  Maxwell 
acquired  the  same.    In  support  of  this  position  counsel  for  ap- 
pellant cite  Heed  v.  Bond,  96  Mich.  134,  65  N.  W.  619,  and 
Kahn  v.  Walton,  46  Ohio  St.  195,  20  N.  E.  203.    Reed  v. 
Bond,  96  Mich.  134,  55  N".  W.  619,  is  similar  to  the  case  at 
bar,  and  is  squarely  in  point  and  upholds  counseFs  view.    It 
rests,  however,  upon  the  declaration  that  the  gaming  contract 
was  fully  executed.    The  unsoundness  of  this  contention  lies 
in  the  assumption  that  the  contract  of  indorsement  was  valid 
and  complete.    ^An  indorsement  is  a  written  contract,  the 
terms  of  which,  though  usually  omitted  for  the  convenience  of 
commerce,  are  certain,  fixed,  and  definite,  and  not  the  less  per- 
fectly understood  because  not  expressed  in  words.''    It,  ^^ke 
any  other  written  promise  or  agreement,  requires  two  things 
besides  the  mere  writing  to  constitute  a  contract,  viz.,  a  de- 
livery and  a  consideration,*'  and  "the  delivery  and  considera- 
tion are  always  open  to  impeachment":  4  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  485,  487,  and  cases  cited ;  and  the  general  rule 
that  parol  evidence  is  inadmissible  to  contradict,  vary,  or  add 
to  a  written  contract  does  not  preclude  the  admissibility  of 
such  evidence  to  show  the  illegality  of  a  contract.    In  such 
case  the  evidence  is  not  admitted  to  vary  or  control  the  con- 
tract, but  to  show  that  in  contemplation  of  law,  in  consequence 
of  the  proven  illegality,  no  contract  at  all  ever  had  any  exist- 
ence; that  it  was  void  ab  initio.      And  it  is  further  held  that 
^hen  the  defendant  does  not  set  up  the  defense  of  illegality, 
but  such  illegality  appears  from  the  case  as  made  by  either  the 
plaintiff  or  defendant,  it  becomes  the  duty  of  the  court  sua 
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eponte  to  refaae  to  enterbun  the  adion'' :  16  Am.  ft  Sng.  Bne^ 
of  Law,  1015,  and  notes;  Johnaon  v.  Will&rd,  83  Wis.  420,  58 
N.  W.  776.  It  is  clearly  the  plain  policy  of  the  law  not  to  ex- 
taid  aid  to  eitiier  party  to  an  unlawful  transaction,  and  to 
refuse  to  recognize  rights  or  entertain  actions  which  arise  from 
acts  whidi  are  under  its  condemnation. 

Does  the  application  of  these  principles  to  the  facts  of  thii 
case  make  Maxwell  an  indorsee  in  due  course,  and  clothe  him 
with  all  of  the  rights  of  a  good  faith  purchaser  for  value?    A 
negative  answer  to  this  question  must  be  given.     In  the  first 
place,  the  contract  of  indorsement  was  defective,  and  suhject 
to  impeachment,  by  reason  of  the  admitted  illegality  of  the 
consideration — ^this  upon  elementary  principles  of  the  law  of 
contracts.     The  defective  indorsement  did  not,  in  our  opinion, 
constitute  a  contract  to  which  the  principle  invoked  could  ap- 
ply.   It  is  clear  that  Maxwell  could  not  successfully  **  main- 
tain an  action  against  the  plaintiff  upon  the  indorsement;  and 
it  would  seem  that  the  courts  would  not  aid  him  to  enforce 
payment  from  defendant  for  the  suflQcient  reason  that  his  right 
of  action  would  arise  out  of  the  indorsement  made  in  the  un- 
lawful gambling  transaction.     On  the  other  hand,  plaintiff  is 
not  seeking  the  aid  of  the  court  in  this  action  to  enforce  a 
gambling  contract,  or  of  any  right  growing  out  of  the  indorse- 
ment, but   is  merely  attempting  to  enforce  the   defendant's 
promise  to  him  contained  in  the  cashier's  check,  which  is  not 
tainted  by  any  illegality  whatever.     His  cause  of  action  does 
not  arise  in  the  gambling  transaction ;  whereas  the  defense  of 
payment,  which  is  relied  upon  to  defeat  a  recovery  by  plaintiff, 
rests  entirely  upon  an  aflSrmance  of  the  transfer  of  the  check 
in  the  gambling  transaction,  for  on  no  other  ground  could 
Maxwell,  after  notice,  have  the  right  to  receive  or  enforce  pay- 
ment.    As  has  been  already  stated,  the  courts  will  not  recog- 
nize and  enforce  rights  arising  on  illgotten  title:  Elirkpatrick 
V.  Clark,  132  111.  342,  22  Am.  St.  Rep.  531,  24  K  E.  71 ;  Miller 
V.  Marckle,  21  111.  152;  Eiedle  v.  Mulhausen,  20  111.  App.  68; 
Cochran  v.  Strong,  44  Ga.  636 ;  Southern  Express  Co.  v.  Duffef, 
48  Ga.  358.     On  principle  therefore,  we  have  reached  the  con- 
clusion that  the  title,  rights,  and  possession  of  the  check  hj 
Maxwell,  under  the  facts  as  they  appear,  are  directly  analogous 
to  those  of  the  finder  of  a  lost  note  which  has  been  indorsed 
by  the  payee,  or  of  such  an  instrument  in  the  hands  of  one  who 
has  stolen  it.     Prima  facie,  every  holder  of  a  negotiable  instro* 
ment  is  deemed  a  holder  in  due  course,  both  under  the  lav- 
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merchBiit  and  under  the  statute  of  this  Btate.    See  aeetion  59 
of  chapter  100  of  the  Civil  Code  (Bev.  Codee  1899),  which  is 
the  chapter  governing  negotiable  instruments  executed  after 
July  1,  1899;  2  Bandolph  on  Conunercial  Paper,  sec.  730; 
MiUion  v.  Ohnsorg,  10  Mo.  App.  432.    And  ^^the  mere  posses- 
sion of  a  negotiable  instrument  which  is  payable  to  the  order 
of  the  payee,  and  is  indorsed  by  him  in  blank,  or  of  a  negotiable 
instrument  payable  to  bearer,  is  in  itself  suJQBcient  evidence  of 
his  right  to  present  it,  and  to  demand  payment  thereof.    And 
payment  to  such  person  will  be  valid,  imless  he  is  known  to 
the  payor  to  have  acquired  possession  wrongfully^':  1  Daniel 
on  Negotiable  Instruments,  sec.  573,  and  cases  cited  in  notes. 
If  any  doubt  could  exist  as  to  the  correctness  of  our  conclusion 
that  Maxwell's  title  to  the  dieck  was  .imperfect,  and  the  con* 
tract  of  indorsement  legally  unenforceable  either  against  the  in- 
dorser  or  the  payor,  it  is  set  at  rest  by  section  55  of  the  act 
above  referred  to,  which  reads  as  follows:  "The  title  of  a  per- 
son who  negotiates  an  instrument  is  defective  within  the  mean^^ 
ing  of  this  act  when  he  obtained  the  instrument,  or  any  sig- 1 
nature  thereto,  by  fraud,  duress,  or  force  and  fear  or  unlaw-  ^ 
ful  means,  or  for  an  illegal  consideration,  or  when  he  negotiates 
it  in  breach  of  faith,  or  under  such  circumstances  as  amount 
to  a  fraud-'*    The  above  statute  was  in  force  when  the  trans- 
action in  question  took  place,  and  is  controlling.    Under  said 
section  Maxwell's  title  was  defective  for  two  reasons:  1.  Ha 
procured  the  signature  ^^  of  plaintiff  by  unlawful  means;  and 
2.  He  obtained  the  check  for  an  illegal  consideration.    Further, 
the  fact  is  established  that  he  was  not  a  holder  in  due  course, 
and  had  not  the  rights  of  such  a  holder,  for  the  reason  that  he 
did  not  take  the  instrument  in  good  faith  and  for  value,  which 
is  one  of  the  requirements  to  render  a  holder  a  holder  in  due 
couise  under  section  52.  of  the  chapter  above  referred  to. 

The  rule  as  to  the  payment  and  discharge  of  negotiable  in- 
struments is  that  payment  of  the  bill  or  note  must  be  made  to 
Hie  rightful  holder  or  his  authorized  agent.  ^?n  general,  a« 
payment  is  valid  as  against  other  parties  when  made  in  good, 
faith,  and  in  ignorance  of  all  facts  which  impair  the  holder's 

title If  payment  is  made  to  one  who  holds  under  a 

blank  indorsement,  his  possession  will  be  presumptive  evidence 
odE  his  title  and  right  to  receive  the  money.  Anyone  in  poa- 
scBiian  is  entitled  prima  facie  to  receive  payment  of  a  note 
pqraUe  to  bearer,  or  to  ^A,  or  bearer.'    If  it  is  so  payable. 
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even  a  payment  made  in  good  faith  to  a  thief  or  finder  who  is 
in  actual  pofieeesion  will  be  good,  .  .  •  .  But  a  payment  made 
tiirongh  n^ligenoe  to  one  who  is  neither  the  rightful  holder 
nor  a  bona  fide  purchaser  before  maturity^  after  notice  of  loes» 
will  not  be  sufficient'^ :  3  Sandolph  on  Commercial  Paper,  seu 
1444,  and  cases  cited.  And  the  same  author  says  in  section 
1467  thaty  ''if  the  indorsement  is  for  an  illegal  consideratioji, 
such  as  a  gambling  debt  [and  that  is  this  case],  payment  made 
to  the  indorsee  after  notice  of  that  fact  will  be  of  no  avail  aa 
against  the  indorser'^ :  citing  Commercial  Nat  Bank  y.  Spaids, 
8  IlL  App.  493;  Wheeler  v.  Winn,  38  VL  122.  Under  the 
above  doctrine,  which  appeals  to  us  as  both  just  and  sonnd^  it 
is  apparent  that  the  defense  of  payment  to  Maxwell,  the  in- 
dorsee— ^which  is  the  oijy  defense  in  the  case — turns  entirely 
upon  the  question  as  to  whether  such  payment  was  made  in 
good  faith,  and  without  notice  of  the  defect  in  Maxwell's  title; 
for,  as  before  stated,  payment  by  the  maker  to  a  party  who 
claims  to  be  a  bona  fide  holder  is  not  sufficient  to  protect  the 
maker  against  the  claim  of  the  real  owner,  when  made  sHesr 
notice:  Bainbridge  y.  City  of  LouisTille,  83  Ey.  285,  4  Am. 
St.  Eep.  153. 

The  remaining  question  relates  to  the  sufficiency  of  the  eyi- 
dence  as  to  defendant's  notice.     The  jury  found  that  the  de- 
fendant had  notice,  and  the  trial  court  refused  to  grant  a  new 
trial  upon  the  ground  of  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  such  finding.     Our  inquiry  is  limited  to  ascer- 
taining whether  there  is  any  legal  evidence  in  the  record  fairly 
tending  to  sustain  this  finding.    '^Under  an  established  rule  of 
practice,  this  court  will  not  ordinarily  disturb  a  verdict  upon 
a  mere  question  of  fact,  where  there  is  substantial  evidence 
upon  which  the  verdict  may  rest":  Heyrock  v.  McKenzie,  8 
N.  Dak.  601,  80  N.  W.  762;  Taylor  v.  Jones,  3  N.  Dak.  235, 
55  N.  W.  593 ;  Black  v.  Walker,  7  N.  Dak.  414,  75  N.  W.  787 ; 
also,  Flath  v.  Casselman,  10  N.  Dak.  419,  87  N.  W.  988.     We 
find  the  evidence  contained  in  the  record  sufficient  to  support 
the  finding  of  the  jury  on  this  *®  point.    It  discloses  that  plain- 
tiff went  to  defendant's  place  of  business  in  the  morning  of 
the  nineteenth — ^the  next  day  after  he  had  made  the  deposit — 
and  before  the  bank  opened  for  the  day.    Maxwell  and  Mr. 
Movius,  the  president  of  the  bank,  were  then  on  the  inside 
of  the  building.    After  entering,  the  plaintiff  called  Maxwell 
aeide,  and  tried  to  induce  him  to  return  the  check,  or  all  or 
a  part  of  the  money,  telling  him  that  he  had  made  him  sign 
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the  cheeky  and  had  practically  stolen  it.  Maxwell  refused. 
The  paying  teller's  window  was  opened  just  at  that  time,  and 
Maxwell  stepped  up,  and  presented  the  check  to  Nellie  Sanders, 
the  paying  teller,  for  payment.  The  plaintiff  said  to  her: 
**Madam,  I  caned  that  check.  I  don't  want  you  to  pay  it." 
Plaintiff  testifies:  "When  I  demanded  the  cancellation  of  the 
check,  she  took  the  check,  and  asked  if  that  was  my  name,  and 
1  said,  TTes,'  and  she  said  ....  I  would  have  to  go  and  see 

Mr.  Movius I  went  and  called  him,  and  he  came  out, 

and  she  had  paid  the  money  to  Maxwell,  and  he  was  going  out 
the  door.  I  asked  him  [Movious]  why  that  money  was  paid, 
and  he  said,  'Because  your  name  was  on  the  bafik' ;  and  I  said, 
T  shall  have  to  try  and  get  that  money  back.'  'Well,'  he  said, 
'you  go  ahead,  and  find  a  way  to  get  it  back.' "  Nellie  Sanders, 
in  narrating  the  circumstances  under  which  the  payment  was 
made,  says :  "Mr.  Maxwell  came  in  a  little  before  nine  in  the 
morning.  The  outside  door  was  open.  We  had  not  yet  opened 
the  curtain.  E.  A.  Movious,  the  president  of  the  bank,  came 
in.  and  told  Miss  Movious  (the  assistant  cashier)  that  she  had 
better  open  up;  that  it  was  not  quite  nine,  but  she  had  better 
open  up,  as  he  thought  Ralph  Maxwell  wanted  something. 
....  As  soon  as  the  curtain  was  up.  Maxwell  pushed  the 
check  through  the  cashier's  window.     It  was  already  indorsed 

by  himself  and  John  Drinkall I  turned,  and  took  up 

the  signature  book,  to  see  that  it  was  properly  indorsed,  and  as 
I  did  so  Maxwell  said:  It  is  all  right.  1  have  indorsed  it. 
I  am  good  for  it.'  Drinkall  stood  right  by  Maxwell,  and  said, 
before  it  was  paid,  'I  demand  it  canceled.'  Maxwell  replied, 
'That  is  all  right.'  After  seeing  that  the  signature  was  correct, 
I  proceeded  to  count  out  the  money.  While  I  was  doing  this, 
Drinkall  several  times  said,  'I  demand  it  canceled.'  To  each 
such  statement  Maxwell  replied,  'That  is  all  right'  or  some  such 
answer.  I  supposed  he  was  talking  to  Maxwell,  and  because 
he  was  under  the  influence  of  liquor  I  paid  less  attention  to 
him.  Maxwell  said  to  him,  'You  can  go  and  see  Emil'  (mean- 
ing Movious).  He  was  in  the  private  office.  He  went  in  there, 
and  when  he  returned  I  had  paid  the  check  to  Maxwell."  E. 
A.  Movious  testifies  in  part:  "After  the  bank  had  opened, 
Drinkall  and  Maxwell  were  standing  together  in  the  office.  I 
don't  know  what  they  were  talking  about.  As  soon  as  Drink- 
all came  in,  he  said  to  me,  'I  want  that  canceled';  and  I  said 
'What  do  you  want  canceled?'  and  he  said^  'I  want  that  check 


704  Amkbtcan  Sxat£  Eefobtb^  Toi  .  95.     [N.  Dakoby 

or  money.'  .  .  •  .  I  stepped  out  to  him,  and  Maxwell  was  stand- 
ing in  front  ^^  of  the  bank  window,  and  had  the  monej 
counted.  ....  I  said,  'Is  that  yoiir  signature  on  the  back  ?*  and 
he  said  'Yes.'  'Well/  I  said,  'I  don't  know  how  I  can  hrip 
you.  It  is  paid';  and  I  passod  it  back."  There  is  other  testi- 
mony in  the  record  going  more  into  the  details  of  payment, 
but  that  above  quoted  is  sufficient  for  the  purpose  of  this  de* 
cision.  We  have  reached  the  conclusion  that  the  facts  as  de- 
tailed were  sufficient  to  warrant  the  jury  in  finding  that  de- 
fendant had  notice  of  the  defect  in  Maxwell's  title,  and  to  make 
its  act  in  paying  the  check  to  him  an  act  of  bad  faith.  Section 
5118  of  the  Eevised  Codes  provides  that  "every  person  who 
has  actual  notice  of  circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  a  paiticular  fact  and  who  omits  to 
make  such  inquiry  with  reasonable  diligence  is  deemed  to  have 
constructive  notice  of  the  fact  itself."  The  plaintiff  had  de- 
posited this  money  only  the  day  before.  Movious  admits  that 
he  knew  Maxwell  conducted  a  gambling  establishment.  It  ap- 
pears that  he  ordered  the  bank  opened  before  the  regular  time 
to  acconmiodate  Maxwell,  and,  further,  that  the  check  was  paid 
to  Maxwell  in  open  defiance  of  the  plaintiff's  personal  and 
repeated  protests  against  its  payment  to  him.  These  facts  and 
circumstances  might  well  be  held  by  the  jury  to  be  sufficient  to 
put  a  prudent  man  upon  inquiry  as  to  how  Maxwell  had  obtained 
the  check,  and  that  an  inquiry  made  with  reasonable  diligence 
would  have  disclosed  the  entire  transaction  is  entirely  apparent. 
A  simple  inquiry  by  the  bank's  officers  for  his  reasons  for  de- 
manding that  Maxwell  should  not  be  paid  would  have  made 
known  the  specific  defect  in  the  latter's  title. 

But  we  are  also  of  opinion  that  the  evidence  is  sufficient  to 
sustain  a  finding  by  the  jury  that  defendant  had  not  only  coit- 
structive  notice,  but  actual  notice,  that  plaintiff,  and  not  Max- 
well, was  the  owner  of  the  note>  and  entitled  to  payment*  It 
is  true  the  language  he  used,  "I  cancel  idiat  check;  I  don't 
want  you  to  pay  it,"  would  be  more  appropriate  to  a  counter- 
mand by  the  maker  of  a  check,  in  which  case  the  language 
would  be  strictly  within  the  legal  right  of  the  party  oount^ 
manding  payment.  But  in  considedgag  the  question  of  notice 
we  are  not  controlled  by  the  technical  language  used.  The 
question  here  is  whether  Drinkall  brought  home  to  the  bank 
knowledge  of  Maxwell's  defective  title  before  it  parted  with 
its  money.  We  are  contrained  to  hold  the  evidence  sufficieiit 
for  that  purpose.    The  language  of  his  demand^  when  taken 
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in  connection  with  the  other  drcomstances^  would  fairly  mean 
that  plaintiff  claimed  that  he,  and  not  Maxwell,  was  the  owner 
of  the  check.  Prima  fade.  Maxwell  was  entitled  to  receive 
payment ;  but  when  his  title  was  challenged  by  the  plaintiff,  as 
it  was,  the  defendant  paid  it  at  the  peril  of  having  to  pay  the 
rightful  owner. 

Finding  no  error  in  the  record,  the  judgmejit  is  afiBrmed.    All 
concur. 


^  A  "NegoiicMe  InstmmerU  Founded  upon  an  lUegiU  or  gambling  eon- 
si  deration  is  eonsideredy  by  some  anthoiities,  as  void  even  in  the 
hands  of  a  bona  fide  holder:  Swinney  ▼•  Edwards,  8  Wyo.  54,  80 
Am.  8t.  Bep.  916,  56  Pae.  306;  Irwin  ▼.  Marquette,  26  ind.  App. 
383,  84  Am.  St.  Bep.  297,  59  N.  E.  38;  Snoddy  v.  Bank,  88  Tenn. 
573,  17  Am.  St.  Bep.  918,  13  S.  W.  127.  Other  authorities,  while 
regarding  invalid  as  between  the  original  parties,  eonsider  it  en- 
forceable in  favor  of  a  bona  fide  holder:  Sondheim  v.  Gilbert,  117 
Ind.  71,  10  Am.  St.  Bep.  23,  18  N.  E.  687;  Lynchburg  Nat.  Bank 
V.  Scott,  91  Va.  652,  50  Am.  St.  Bep.  860,  22  S.  £.  487.  See,  in 
this  connection,  Pritcbett  v.  Ahrens,  26  Ind.  Appv  56,  84  Am.  St. 
Bep.  274,  59  N.  £.  42;  Stanford  v.  Howard,  103  Tenn.  24,  76  Am. 
St.  Bep.  635,  52  S.  W.  140.  An  indorsement  arising  ont  of  a  gam* 
bling  transaction  has  been  held  void,  and  the  indorsee  without  title 
to  the  pap«r:  Chapin  ▼.  Dake,  57  BL  295,  11  Am.  Bep.  15.  But  see 
Albertson  v.  Laugfalia,  173  Pa.  fit.  525,  51  Am.  St.  Bep.  777,  34  AtL 
216. 

Bona  Fide  Oumenhip  of  NegoHa'ble  Tnsirumente  is  discnssed  in  the 
monographic  notes  to  Bedell  v.  Herring,  11  Am.  &t.  "SLeip.  309-326; 
Sims  V.  Lylesy  26  Am.  Dec  156-158.  It  is  presumed  that  a  person 
in  possession  of  a  negotiable  instrument  is  a  holder  for  value: 
Manhattan  Sav.  Inst.  v.  New  York  Nat.  Ex.  Bank,  170  N.  T.  58,  88 
Am.  St.  Bep.  640,  62  N.  K  1079. 

A  Chet^  ie  Beoooable  before  presentation  for  paymmit:  Note  to 
Hawes  v.  BlackweU,  22  Am.  St.  Bep.  876.  But  the  drawer  cannot 
etop  payment  after  It  has  passed  into  the  hands  of  a  bona  fide 
kolder:  Oage  Hotel  Co.  v.  Union  Nat.  Bank,  171  111.  581,  63  Am. 
^  Bep.  270,  49  N.  E.  420. 


GAGNIEE  V.  CITY  OP  FASGO. 

Ill  N.  I>ak.  73,  88  N.  W.  1030.] 

lIUKIOIPAIi  COBPOBATIONS— Use  of  Sidewalks    hy    Bi- 

^ydes, — City  councils  are  empowered  to  regulate  the  conditions  un- 
der which  city  sidevralks  may  be  need  by  bicycles  or  to  prohibit 
the  vse  of  the  sidewalks  by  them  entirely,     (p.  708.) 

MUNIOIPAIi  OOBPOBATIONS— Use  of  Sidewalks  by  Bl- 
ades-—Dnty  of  City. — A  city  fulfills  its  duty  toward  persons  using 
^h©  sidewalks  therein  for  bicycle  riding,  when  it  keeps  such  side- 
'^nlks  in  a  reasonably  safe  condition  for  travel  thereon  by  pedes- 
ttitOkB.    (p.  710.) 

Am,  St.  Bep.,  VoL  95—45 
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XUHIOIPAL  dOBPOBATIONS— Use  of  Streets  lij  Bicyetef 
Snty  of  City. — One  injured  while  rightfully  riding  a  biejele  on 
the  sidewalk  of  a  city  street  cannot  recover  against  the  city,  if 
■ach  sidewalk  was  in  a  reasonably  safe  condition  for  pedestmosi 
though  it  was  not  in  a  reasonably  safe  condition  for  bicycle  ridisg. 
(p.  711.) 

0.  F.  Miller,  for  the  appellant. 

Pierce  &  Von  Neida,  for  the  respondent. 

'''*  MORGAN,  J.  On  October  18,  1899,  the  plaintiff  was 
riding  on  his  bicycle  on  the  sidewalks  of  the  defendant  city, 
and  was  thrown  therefrom  and  injured.  He  brings  this  action 
to  recover  damages  for  such  injury.  The  complaint  alleges  that 
the  city  "negligently  suflfered  and  permitted  the  sidewalk  on 
which  the  injury  occurred  to  be  and  remain  unsafe,  unsuitable 
and  insuflScient  for  the  public  use  and  travel  thereon,'*  and  that 
such  sidewalk  was  "rendered  unsafe,  imsuitable,  and  insuffi- 
cient ....  by  reason  of  the  fact  that  many  bridm  had  been 
removed  therefrom,  leaving  a  large,  deep,  and  dangerous  hole 
therein,  ....  and  also  by  reason  of  the  fact  that  other  bricks 
in  said  sidewalk,  around  the  borders  of  said  hole  therein,  were 
then  and  there  loose,  and  not  properly  bedded  upon  the  surface 
of  the  ground,  so  that  pressure  upon  them  would  overturn 
them/'  The  complaint  further  states,  in  substance,  -Qiat  while 
riding  on  such  sidewalk  on  his  bicycle  on  said  day,  and  while 
in  the  exercise  of  due  care,  and  without  fault  of  his  own,  plain- 
tif!  was  thrown  from  such  bicycle  by  reason  of  such  defective 
and  unsafe  conditions  of  such  sidewalk,  and  injured.  After 
a  trial  a  verdict  was  rendered  in  his  favor  for  the  sum  of  three 
hundred  dollars.  The  defendant  duly  moved  for  a  new  trial 
upon  a  statement  of  the  case  duly  settled,  and  such  motion  was 
denied.  The  city  appeals  from  the  order  denying  the  motion 
for  a  new  triaL 

The  assignments  of  error  relate  to  alleged  errors  in  giving  iii- 
structions  to  the  jury,  errors  of  law  in  admitting  testimony,  the 
refusal  to  direct  a  verdict  for  the  defendant,  and  the  insuffi- 
ciency of  the  evidence  to  justify  or  sustain  the  verdict  A  con- 
sideration of  '^  two  of  the  assignments  will  suffice  to  decide  tbe 
case  as  presented  on  the  appeal.  These  two  assignmoits  p^- 
tain  to  the  question  whether  the  city  is  liable,  in  any  event,  for 
damages  growing  out  of  injuries  caused  while  riding  a  bicycle 
on  the  sidewalks  of  the  city,  and  whether  the  instructions  to  the 
jury,  duly  excepted  to,  correctly  laid  down  the  law  as  to  the 
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liability  of  the  city  for  injuries  to  persons  caused  by  defective 
sidewalks  while  such  persons  are  riding  thereon  on  bicycles. 

The  city  of  Fargo  was  incorporated  as  a  city  under  the  gen- 
eral law  for  the  incorporation  of  cities.  Under  such  general 
law  the  city  council  is  vested  with  power  to  lay  out  streets,  and 
to  regulate  fhe  use  of  the  same.  like  power  is  vested  in  the 
council  "to  regulate  the  use  of  sidewalks^':  Rev.  Codes,  sec. 
2148.  Under  such  general  law  the  city  council  of  Fargo  en- 
acted the  following  ordinances: 

"Sec.  6.  No  person  shall  place,  push,  draw  or  back  any 
wagon,  cart  or  other  vehicle  on  any  sidewalk,  or  use,  drive  or 
ride  any  horse  or  other  animal,  wagon,  sleigh  or  other  vehicle 
thereon,  unless  it  be  in  crossing  the  same  to  go  into  a  yard  or 
lot  where  no  other  suitable  crossing  or  means  of  access  is  pro- 
vided.'^ 

"Bicycle  Ordinance. 

"1.  Bicycles  on  Sidewalks  of  What  Streets. — Yfo  person 
shall  ride  any  bicycle  or  tandem  on  the  sidewalk  of  that  part  of 
any  street  or  avenue  upon  which  the  railway  of  such  street  or 
avenue  is  paved  or  on  the  west  side  of  Eighth  street  South  be- 
tween Front  street  and  Eighth  avenue  South  or  on  Roberts 
street  between  Northern  Pacific  avenue  and  Second  avenue 
South. 

"2.  Shall  have  Alarm — ^How  Given — Speed. — 'No  person  shall 
ride  any  bicycle  or  tandem  on  any  street  or  avenue  at  any  time 
without  carrying  an  alarm  bell  or  whistle,  which  shall  be  rung 
or  sounded  at  least  seventy-five  feet  before  meeting  or  passing 
a  person  on  a  similar  vehicle  or  on  foot  upon  any  sidewalk 
.  •  •  .  and  the  speed  of  all  bicycles  or  tandems  shall  be  reduced 
to  not  more  than  five  miles  per  hour  while  meeting  or  passing 
any  person  on  any  sidewalk.'' 

In  our  opinion,  section  5,  given  above,  was  not  enacted  with  a 
view  to  prohibit  the  riding  of  bicycles  on  the  sidewalks  of  the 
city  of  Fargo.  The  use  of  the  word  "vehicles''  in  the  ordin- 
ance, it  is  claimed,  gives  it  a  sufficiently  broad  meaning  to  in- 
clude bicycles.  That  the  bicycle  is  now  classed  as  a  vehicle  is 
true.  Had  the  ordinance  forbidden  the  use  of  all  vehicles  on 
the  sidewalks,  it  would,  without  question,  be  a  prohibition  of 
the  use  of  the  bicycle  on  the  sidewalks.  But  if  that  ordinance 
prohibits  the  use  of  bicycles  on  the  sidewalks,  it  must  be  by  vir- 
tue of  the  fact  that  the  word  "vehicle"  includes  in  its  meaning 
a  bicycle.  The  word  "vehicle"  is  here  used  in  connection  with 
the  words  "wagon,"  "can,   and  "sleigh,"  and  was  intended  to 
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indude,  and  should  be  construed  as  limited  to,  other  vehides 
of  a  like  character  with  those  mentioned.  ThiB  constructioii 
seems  the  more  ^^  reasonable  in  view  of  the  proyisions  of  the  bi- 
cycle ordinance  quoted  aboTe.  If  section  5  was  intended  to 
include  within  its  provisions  bicycles^  then  the  passage  of  the 
ordinance  prohibiting  the  use  of  bicycles  on  certain  streets  was 
unnecessary  and  accomplished  nothing;  and  was  an  oiactment, 
the  subject  of  which  was  already  coyered  by  ordinances  already 
in  force,  or  enacted  at  the  same  time.  Construing  the  three 
ordinances  together,  effect  can  be  given  to  all  of  thezn  only  by 
construing  the  first  as  not  intended  to  include  bicycles  withia 
its  prohibition. 

Coming  now  to  a  consideration  of  the  bicycle  ordinance,  it  is 
dear  that  section  1  is  an  express  prohibition  against  riding 
the  bicycle  on  the  streets  and  avenues  therein  described.  The 
injury  of  which  the  plaintiff  complains  occurred  on  Sixth 
avenue  North  between  the  points  of  intersection  with  Second 
and  Third  streets  North.  Sixth  avenue  North  is  not  paTcd, 
and  is  not  induded  within  the  district  on  which  the  riding  of 
bicydes  is  prohibited  under  section  1.  This  brings  ns  to  &0 
consideration  of  the  provisions  of  the  ordinance,  in  section  % 
thereof,  defining  the  conditions  under  which  it  shall  be  ulaw- 
f  ul  to  ride  bicycles  on  streets  or  avenues  not  included  within  the 
district  in  which  the  use  of  bicycles  is  absolutely  prohibited. 
Under  the  language  of  such  section,  it  cannot  be  said  that  the 
use  of  bicydes  is  absolutdy  prohibited  or  authorized.  In  ef- 
fect, and  by  necessary  implication,  the  language  permits  their 
use  there  if  the  conditions  named  are  complied  with.  To  ride 
a  bicycle  on  the  avenue  where  the  acddent  occurred  was  not  no- 
lawful  in  itself,  nor  prohibited  by  an  ordinance.  The  plaiutifF 
was  rightfully  riding  his  bicycle  there  under  a  conditional  au- 
thority given  by  the  city  and  therefore  wth  its  assent.  The 
matter  of  authority  or  prohibiting  the  using  of  the  sidewalks 
by  persons  riding  bicycles  is  within  the  powers  delegated  to  city 
councils.  Such  councils  may  license  the  use  of  the  sidewalks  hj 
such  persons,  or  may  entirely  prohibit  their  use  to  persons  rid- 
ing bicycles.  Although  the  sidewalks  are  primarily  constructed 
and  to  be  used  by  pedestrians,  and  the  bicyde  is  a  vehide,  that 
under  some  circumstances  more  properly  bdongs  to  the  high- 
way or  street,  still  the  council  is  empowered  to  regulate  the 
conditions  under  which  tlie  sidewalks  may  be  used  by  bicyclers, 
or  to  prohibit  the  use  of  the  sidewalks  by  them  entirely.  This 
power  is  left  to  the  discretion  of  city  councils,  as  they  can  easily 
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determine  when  the  nse  of  the  sidewalks  by  persons  riding 
ticyclee  is  or  may  be  dangerons,  and  when  not  dangerous,  and 
necessary  for  the  convenience,  business,  or  pleasure  of  the  trar* 
eling  public.  The  following  cases  will  be  found  instructive 
upon  the  question  of  the  powers  of  city  councils  to  regulate  the 
use  of  streets  and  sidewalks  for  bicycles :  Lechner  v.  Village  of 
Newark,  19  Misc.  Eep.  462,  44  N.  T.  Supp.  656 ;  Jones  v.  City 
of  WilUamsburg,  97  Va.  723,  34  S.  B.  883 ;  Swift  v.  City  of 
TopeKa,  43  Kan.  671, 23  Pac.  1076 ;  Lee  v.  City  of  Port  Huron, 
128  Mich.  633,  87  K  W.  637 ;  Holland  v.  Bartch,  120  Ind.  46, 
16  Am.  St.  Eep.  307,  22  N.  E.  83. 

'^  The  city  having  by  these  ordinances  permitted  persons  to 
ride  on  the  sidewalks  under  certain  conditions  and  regulations, 
it   follows   that   the  plaintiff  was   not  unlawfully   riding  his 
bicycle  on  the  walk  in  question  when  the  injury  occurred.    The 
city  having  thus  permitted  this  sidewalk  to  be  u^ed  by  bicycle 
riders,  what,  if  any,  duty  did  it  owe  to  such  persons,  so  far  as 
maintaining  such  walk  in  such  condition  that  such  use  of  it 
would  not  be  attended  with  danger  ?    In  this  state  it  has  been 
held  that  cities  owe  it  as  a  duty  to  pedestrians  to  keep  the  side- 
walks in  condition  for  safe  travel,  and  that  such  cities  are  liable 
for  damages  occurring  by  reason  of  the  n^ligence  of  the  city 
in  not  keeping  such  walks  in  proper  repair   for  safe  travel 
thereon,  and  are  so  held  liable  although  not  made  so  by  express 
statute :  Ludlow  v.  City  of  Fargo,  3  N.  Dak.  485,  67  N.  W.  606. 
That  sidewalks  are  not  intended  for  use  by  vehicles  in  general 
cannot  be  disputed.    That  such  walks  are  built  to  be  used  by 
pedestrians  may  be  taken   as  true,  also.    That   the  bicycle  iti 
classed  as  a  vehicle  is  also  true.    The  authorities  so  hold,  we 
believe,  without  exception:  4  Am.  &  Eng.  Ency.  of  Law,  20, 
and  cases  cited;  also  cases  hereinbefore  cited;  Meyers  v.  Hinds, 
110  Mich.  300,  64  Am.  St.  Eep.  345,  68  N.  W.  156;  Thomp- 
son V.  Dodge,  68  Minn.  655,  49  Am.  St.  Eep.  633,  60  N.  W. 
545, 608.    The  city,  by  its  enactments,  made  it  rightful  for  the 
plaintiff  to  ride  on  the  walk  in  question  upon  his  bicycle.    It 
did  not  thereby,  nor  is  there  any  general  law  to  that  effect,  as- 
sume  any  new  obligation   or  duty  to  him  while   riding  the 
bicycle   on  such   walk.    Its  duty   is  to  maintain  the  walk  in 
suitable   condition  for  pedestrians,   and  its   duty  to  bicyclo 
riders,   to  any  greater  degree  than  to  pedestrians,   cannot  be 
predicated  upon  the  mere  fact  of  having  granted  permission  to 
use  the  walks  with  bicveles.    It  is  a  matter  of  common  knowl- 
edge  and  observation  that  a  sidewalk  in  suitable  condition  for 
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eafe  trarel  by  pedestrians  would  not  be  safe  for  bicycle  riders 
traveling  thereon*    A  very  slight  defect  in  the  walk   or  road 
often  causes  an  accident  to  the  bicycle  rider,  which  could  under 
no   circumstances  interfere  with  travel  by  pedestrians.     The 
test  whether  the  sidewalk  is  in  safe  condition  for  travel  is  that 
it  must  be  safe  for  pedestrians^  and  hot  for  those  using  bicycles. 
The  trial  court  instructed  the  jury  as  follows:  'TTnder  the  law, 
it  is  the  duty  of  the  defendant  city  to  keep  its  sidewalks  in 
reasonable  good  order  and  condition  for  the  safe  use  and  con- 
venience  of  the  traveling   public.    The   defendant's    duty  to 
keep  its  sidewalks  in  a  reasonably  safe  condition  for  travel  ap- 
plies to  a  defect  in  the  construction,  as  well  as  the  neglect  to 
repair  any  injuries  found  therein.    If  you  find  from  the  evi- 
dence that  the  sidewalk  in  question  was  in  an  unsafe  condition, 
and  that  the  plaintiff  was  injured  thereby  without  any  contri- 
butory negligence  upon  his  part,  ....  then  your  verdict  will 
be  for  the  plamtiff/'    The  defendant  duly  excepted  to  the  giv- 
ing of  each  of  these  instructions.    The  objection  urged  against 
them  is  that  the  city  is  to  be  held  liable,  under  the  rules  therein 
laid  down,  if  the  sidewalks  are  not  safe   for  travel  by  bicycle 
riders.    The  evidence  in  the  case  shows  '^^  that  this  walk  was 
used  by  persons  while  riding  on  bicycles,  and  the  jury  must 
have  understood  from  such  instructions  that  these  walks  must 
be  kept  in  condition  for  safe  travel  by  the  traveling  public,  in- 
cluding those  persons  riding  bicycles.     Such  is  not  the  law, 
and  a  different  rule  has  been  upheld  even  in  cases  where  per- 
mission was  granted  to  persons  to  ride  their  bicycles  upon  side- 
walks upon  payment  of  a  sum  of  money  as  a  license.     The 
court,  in  Sutphen  v.  Town  of  Norjh  Hempstead,  80  Hun,  409, 
30  N.  Y.  Supp.  128,  said :  *lt  is  apparent  that  a  bicycle  rider 
upon  an  ordinary  country  road  is  exposed  to  greater  dangers 
than  a  person  riding  in  a  wagon,  ....  but  under  the  present 
highway  laws  a  road  in  a  condition  which  is  reasonably  safe  for 
general  and  ordinary  travel  is  all  that  the  commissioners  of 
highways  are  bound  to  maintain.**    In  Leslie  v.  City  of  Grand 
Eapids,   120  Mich.    28,  78  N.  W.  885,  the   supreme  court   of 
Michigan  has  said :  'TVhere  a  street  is  kept  in  a  reasonably  safe 
and  fit  condition  for   ordinary   vehicles,  such  as  wagons  and 
carriages,   a  town  is  not  liable   for  injuries   received   by  one 
thrown  from  her  bicycle  by  reason  of  its  defective  condition.'* 
The  same  court  reafiJrmed  the  doctriae  of  the  last  case  in  Lee 
V.  City  of  Port  Huron,  128  Mich.  533,  87  N.  W.  637,  and  used 
this  language:  ^'Compiled  Laws,  section  3441^  requiring  side- 
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waUcB  to  be  kept  in  reasonable  repair^  and  in  a  condition  reas- 
onably safe  for  travel^  only  requires  that  a  sidewalk  shall  be 
kept  in  such  repair  as  to  render  it  safe  for  ordinary  nses^  and 
does  not  mean  that  it  shall  be  kept  in  a  safe  condition  for 
bicycle  riding^  thongh  a  lawful  city  ordinance  authorizes  such 
use.*'  In  Morrison  v.  City  of  Syracuse,  45  App.  Div.  421,  61 
N.  Y.  Supp.  313,  the  court  said :  *'One  injured  while  rightfully 
riding  a  bicycle  on  the  sidewalk  cannot  recover,  if  the  sidewalk 
was  in  a  reasonably  safe  condition  for  pedestrians,  though  it 
was  not  in  a  reasonably  safe  condition  for  bicycle  riding.^'  In 
Wheeler  v.  City  of  Boone,  108  Iowa,  235,  78  N.  W.  909,  the 
court  says:  "One  injured  while  riding  a  tricycle  on  a  sidewalk 
can  recover  only  if  the  city  was  negligent  in  failing  to  keep 
the  walk  in  suitable  condition  for  people  to  walk  over,*'  etc. 
The  instructions  given  by  the  trial  court  to  the  jury  failed  to 
inform  the  jury,  directly  or  indirectly,  that  if  the  sidewalk  in 
question  was  in  a  reasonably  safe  condition  for  travel  by  per- 
sons walking  thereon,  then  the  city  would  not  be  liable  for 
plaintifPs  injuries,  caused  while  attempting  to  travel  over  the 
walk  on  his  bicycle.  Because  the  city  has  permitted  the  use  of 
this  street  by  persons  riding  a  bicycle  cannot  be  a  ground  for 
holding  that  such  permission  imposed  upon  tiiie  city  additional 
responsibility  to  keep  the  walks  in  that  extra  good  condition  of 
repair  required  for  safe  travel  by  bicycle  riders.  It  is  well 
known  thi^  a  higher  degree  of  perfection  in  building  and  keep- 
ing sidewalks  in  repair  would  be  required  than  at  present  if 
the  city  were  compelled  to  keep  the  walks  in  condition  for  rid- 
ing upon  bicycles.  A  person  riding  a  bicycle  has  a  right  to  as- 
sume that  the  walk  is  in  safe  condition  for  pedestrians  '^  to 
use,  and,  if  he  is  injured  when  the  walks  are  in  such  condition, 
he  cannot  complain,  and  he  must  bear  the  loss,  as  he  assumed 
the  risk.  If  not  in  such  condition,  he  can  recover  for  in- 
juries, if  he  acted  without  contributory  negligence. 

For  these  reasons  the  order  is  reversed  a  new  trial  granted, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

All  concur. 


The  Vie  of  Bicycles  on  the  public  streets  is  snbjeet  to  jnst  and 
reasonable  regulations:  Dee  Moines  v.  KeUer,  116  Iowa,  648,  93  Am. 
fit.  Rep.  268,  88  N.  W.  827.  Biding  them  on  the  sidewalk  by  per- 
sons over  twelve  years  of  age  may  be  prohibited  hy  statute:  State 
V.  Aldrich,  70  N.  H.  391,  85  Am.  St.  Bep.  631,  47  Atl.  602.  As  to 
tbe  rights  of  bicycle  riders  in  streets  and  highways,  see  the  mono- 
graphic note  to  Biepe  v.  Biting,  48  Am.  St.  Bep.  377,  378;  Thomp- 
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■on  y.  Dodge,  58  ^Cinn.  555,  48  Am.  St.  Bep.  533,  60  K.  W.  545; 
Foote  T.  American  Product  Co.,  195  Pa.  St.  190,  78  Am.  St.  Bep, 
806,  45  AtL  934.  As  to  the  liability  of  a  city  for  defects  in  a 
bicycle  path  when  other  pacts  of  the  etreet  are  safe,  see  Prather 
V.  Spokane,  29  Weeh.  549,  92  Am.  St.  Bep.  923,  70  Pac  55.  A 
bicycle  is  a  vehicle,  and  has  no  lawful  right  to  the  use  ot  a  side- 
walk: Knouff  ▼.  Loganaport,  26  Ind.  App.  202,  84  Am.  St.  Bep. 
292,  59  N.  £w  347.  But  a  bicycle  is  not  a  earriage  within  the 
meajiing  of  a  statute  requiring  towns  and  cities  to  keep  M^bwaya 
in  repair  so  as  to  be  reasonably  safe  for  travelens  with  their  horeesy 
teams  and  carriages:  Bichsrdaoa  y.  Daaven,  176  Maaa.  413^  79  Am. 
St.  Bep.  320,  57  N.  £.  688. 

A  City  Must  Keep  Its  Stt'Wta  in  a  reasonably  safe  condition: 
Magaha  v.  llagerstown,  95  Md.  6i2,  51  AtL  832,  93  Am.  St.  Bep. 
317,  and  cases  cited  in  the  eroes-reference  note  thereto;  but  it  is 
only  required  to  keep  the  respective  portions  thereof,  divided  inte 
sidewalks  and  roadways,  in  a  reasonably  eafe  condition  for  the  pur- 
poses for  which  they  are  respectively  devoted:  Kohlhof  r.  Chicago^ 
192  111.   249,  85  Am.  St.   Bep.  335^  61  N.  K  446. 


WOODHULL  V.  PARMEES'  TEUST  COMPANY. 

[11  N.  Dak.  157,  90  N.  W.  795.1 

FOBEIGN  BE0EX7EB8 — Attachment  of  Property  in  Smds^ 
of. — If  a  receiver  hae  obtained  rightful  possession  of  personal  prep- 
eity  within  the  jurisdiction  of  Us  appointment,  he  cannot  be  de- 
prived of  its  possession  by  attachment  when  he  takes  it  in  the 
performance  of  his  duty  into  a  foreign  jurisdiction.  While  in  sueh 
foreign  jurisdiction  it  cannot  be  taJ&ea  from  his  poasession  by  resi- 
dent or  nonresident  creditors  of  the  insolvent  debtor,    (p.  719.) 

FOBEIGN  BECEEIVEBS-Attochmeat.— The  property  of  a 
nonresident  defendant  cannot,  while  in  the  hands  of  a  receiver  ap- 
pointed in  another  state,  be  seised  under  attaehment,  when  bron^kt. 
within  the  state  for  a  lawful  purpose.,    (p^  719.) 

FOBEIGN  BBOErVEBS—AttaQbrnent.— Property  of  a  non- 
resident defendant  is  liable  to  seizure  under  attachment  within  the 
state  prior  to  the  appointment  of  a  receiver  therefor  in  another  8tat» 
er  before  such  receiver  takes  actual  poaseeaiQn  of  the  pan^^ertj^  within 
hia  own  state,    (p.  719.) 

J.  E.  Greene,  for  tiie  appellant. 

Ball,  Watson  &  Maclay,  for  the  respondent 

158  WALLIN,  C.  J.  This  action  was  bronght  to  reco¥€r 
damages  for  an  alleged  breach  of  contract,  and  the  sununona 
was  served  by  publication.  It  is  conceded  that  both  of  the  de- 
fendants in  the  action  are  nonresidents^  and  that  they  reside 
in  the  state  of  Iowa.  An  affidavit  for  attachment,  stating  that 
the  defendants  are  nonresidents  of  this  state,  and  that  '^e 
defendants  have  property  within  this  state  subject  to  atfach^ 
ment,"  was  filed  with  the  clerk  of  the  district  court,  together 
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"wifh  the  complaint  in  the  action.    Upon  the  filing  of  the  same> 
a  ivarrant  of  attachment  issued,  and  was  delivered  to  the  sheriff 
for  service;    On  the  day  it  was  issued,  February  8,  1899,  the 
sheriff,  under  said  warrant,  attached  and  took  into  his  posses- 
sion a  certain  mortgage  upon   real  estate  situated   in   Cass 
**^*  county.  North  Dakota,  and  certain  notes  secured  by  said 
mortgage;,  consisting  of  a  principal   note,  together  with  nine 
interest  coupon  notes.    The   mortgage  so  attached   was  made 
by  Creorge  Foley  and  wife,  as  mortgagors,  to  one  of  the  defend- 
ants in  this  action,  viz.,  the  Farmers^  Trust  Company  of  Sioux 
City,   Iowa,  and  the  notes  were  made  payable  to  said  mort- 
gagee.   The  attachment  of  said  property  was  made  under  the 
conditions  hereafter  stated.    Prior  to  the  seizure  under  the  at- 
tachment an  action  had  been  instituted  in  the  district  court  for 
Cass  county  to  foreclose  said  mortage.    In  said  foreclosure 
action,  George  Foley  and  his  wife  were  defendants,  the  Sioux 
City  Safe  Deposit  and  Trust  Company  was  plaintiff,  and  the 
Parmers'  Trust  Company,   one  of  the  defendants  herein,  was 
intervener.    It  appears  that,  while  the  testimony  in  the  fore- 
closure action  was  being  taken  by  a  referee  appointed  in  that 
action,  the  mortgage  and  all  notes  in  question  were  offered 
in  evidence,  and  were  received  and  marked  as  exhibits  by 
the   referee,  and  that  subsequentiy  the  referee  allowed  the 
attorney  for  tiie  defendants  in  that  action  to  remove  the  mort- 
gage and  notes  to  his  office,  temporarily,  for  examination,  and 
that  while  the  same  were  in  the  hands  of  such  attorney  they 
were  attached,  as  above  stated,  and  taken  into  the  fherifPs 
possession.    It  appears  that  the  mortgage  and  principal  note, 
with  two  coupon  notes,  were  delivered  to  the  defendant  herein^ 
George  H.  HoUister,  by  one  W.  P.  Manly,  who    was    then 
president  of  the  plaintiff  in  the  foreclosure  action,  the  Sioux 
City  Safe  Deposit  and  Trust  Company,  to  be  brought  into 
this  state  for  the  purpose  of  being  introduced  in  evidence  in 
the  course  of  the  examination  of  said  Hollister  as  a  witness 
in  the  foreclosure  action;  and  the  further  fact  appears  that  the 
remaining  coupon   notes,  seven  in  number,   were  at  the  same 
time  put  in  evidence  by  the  intervener  in  that  action,  the 
Farmers'  Trust  Company,  in  support  of  its  complaint  in  inter- 
vention; and  it  also  appears  tiiat  said  coupon  notes  were,  when 
introduced  in  evidence,  the  property  of  the  defendant  herein^ 
the  Farmers*  Trust  Company.    The  undisputed  evidence  shows 
that  said  mortgage  and  notes  were,  soon  after  their  execution 
and  delivery,  sold,  assigned,  and  transferred  by  the  said  morb> 
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gagee,  and  that  by  certain  mesne  assignments  and  transfers  the 
said  mortgage  and  principal  note   for  two  thousand    dollars, 
together  with  two  coupon  notes  attached  thereto^  were  acquired 
by,  and  became  the  property  of^  the  plaintiff  in  said  f orecloeore 
action^    The  foreclosure  action  was  commenced   on  or   about 
the  twenty-fifth  day  of  April,  1898^  and  subsequently,  and  be- 
fore said  mortgage  and  notes  were  seized  and  attached  herein, 
the  defendant  the  Farmers^  Trust  Company,  interv^^ied  in  the 
foreclosure   action,  and  filed  its  complaint  in  intervention  in 
said  action,  and  did  so  for  the  purpose  of  protecting  its  int^- 
ests   as  owner  of  the  said  seven  coupon  notes.    The   further 
fact  appears  that  long  prior  to  the  commencement  of  said  fore- 
closure  action,   and   on   the  twenty-eighth   day  of   December, 
1896,  in  an  action  then  pending  in  the  district  court  for  Wood- 
bury county,  in  the  state  of  Iowa,  in  which  one  C.  C.  Abbott 
was  plaintiff,    and    said    defendant    herein,    the    Farmers' 
^•^  Trust  Company  of  Sioux  City,  Iowa,  was  defendant,  such 
proceedings  were  had  that  the  defendant  herein,   George  H. 
Hollister,    was  duly   appointed   as  receiver   of  said    Fanners' 
Trust  Company,  and  after  such  appointment  he  qualified  and 
entered  upon  his  duties,  and  that  he  was  such  receiver  when 
this  action  was  commenced,  and  has  ever  since  been  such  re- 
ceiver; that  pursuant  to  such  appointment  the  Farmers'  Trust 
Company  transferred  to  the  receiver  said  seven  coupon  notes, 
with  other  property,  and  said  notes  were  in  the  hands  of  the 
receiver  when  he  brought  the  same  into  this  state  to  be  used 
by  the  intervener  as  evidence  in  said  foreclosure  action.    And 
the  further  fact  appears  that  said    George  H.  Hollister,  as  a 
witness  for  the  plaintiff  in  the  foreclosure  action,  brought  into 
this  state  the  mortgage  and  the  principal  note  and  said  two 
coupon  notes,  and  the  same  were  put  in  evidence,  together  with 
the  coupon  notes,  as  above  stated.    The  facts  as  above  narrated 
were  duly  brought  to  the  attention  of  llie  district  court  upon 
the  hearing  of  a  series  of  motions  made  in  this  action  in  said 
court,  and  to  the  consideration  of  which  motions  we  will  now 
give  attention^ 

The  defendants  in  this  action,  by  their  attorneys,  appearing 
specially  for  the  purposes  of  the  motion  only,  upon  due  notice^ 
moved  in  the  district  court  "for  an  order  vacating  and  setting 
aside  the  writ  of  attachment  herein  issued  and  levied  upon  the 
eighth  day  of  February,  1899,  and  vacating  and  setting  aside 
the  service  of  the  summons  and  complaint  in  said  action  based 
upon  said  levy  and  said   writ  of  attachment.''    This  motion. 
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^iT^hich  was  cosrtested^   was  heard   and  decided  on  August  30, 
3.899;    and   on  said   date  an   order   was   made  granting  the 
xnotion,  in  which  the  following  language  was  nsed :  ^^The  court 
etates,   in  granting  this  motion,  that  it  had  not  in  any  way 
passed  upon  the  contention  between   the  defendants   and  the 
Sionz  Ciiy  Safe  Deposit  and  Trust  Company  with  reference  to 
the  ownership  of  the  property  in  question.^'    On  the  same  day 
and  upon  the  same  state  of  facts,  another  motion  was  heard  and 
decided  in  the  district  courts  in  which  motion  the  plaintiff,  the 
intervener^  and  the  referee  in  the  foreclosure  action  were  the 
moving  parties;  and  they  applied  to  the  district  court  for  ^'an 
order  directing  the  sheriff  of  said  county  of  Cass  to  turn  over 
to  said  Charles  P.  McNamara,   as  referee,  the  mortgage   and 
notes  referred  to/*    This  motion  was  also  granted  on  August 
30,  1899,  and  the  order  embraced  a  statement  similar  to  that 
above  given,  to  the  effect  that  the  question  of  the  ownership  of 
the  property  attached  herein  was  not  decided  in  passing  upon 
the  application  to  return  the  attached  property  to  the  referee. 
The  further  proceedings  in  this  action  are  recited  in  the  ab- 
stract filed  in   this  court,  from   which  we  quote    as  follows: 
''And  thereafter,  it  appearing  to  the  court  and  to  the  parties 
to  this  action  that  the  question  of  the  title  to  the  notes  and 
mortgage  referred  to  in  the  motion  papers   and  affidavits  was 
involved  in  the  said  action  of  the  Sioux   City  Safe   Deposit 
and  Trust  Co.  v.  Foley  et  al.,  and  would  necessarily  be  deter- 
mined therein:  Therefore,  on   August  31,  1899^  on   plaintiff's 
request,  the  plaintiff  and  defendants  ^^^  herein  (said  defend- 
ants appearing  specially)  agreed  in  open  court  that  said  orders 
hereinbefore  recited  should  be  held  in  statu  quo  until  the  deci- 
sion of  this  court  in  the  said  case  of  Sioux  City  Safe   Deposit 
and  Trust  Co.  y.  Foley  et  al.   was  announced;  that  is  to  say, 
that  the  rights  of  neither  of  the  said  parties  should  be  in  any 
way  affected  thereby  until  the  rendering  of  such  decision,  and 
that  upon  such  decision   in  said  action  such  order   should  be 
made  by  the  court  as  might  seem  proper.    And  thereafter,  and 
on  or  about  the  fifteenth  day  of  April,  1900,  the  court  having 
annoimced  its  decision  in  said  last-mentioned  case,  finding  and' 
deciding  therein  and  thereby  that  said  Sioux  City  Safe    De- 
posit and  Trust  Company  was  and  is  the  owner  of  said  notes 
and  mortgages,  with  the  exception  of  seven  coupon  notes,  which 
last-mentioned  notes  were  decided  to  be  the  property  of  said 
Farmers'  Trust  Company;  said  seven  coupon  notes  being  the 
same  notes  particularly  mentioned  in  the  affidavit  of  (George  H. 
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Hollister,  and  eaid  motions  being  consolidated  by  oansent  of 
all  parties:  "Sow,  therefore^  npon  motion  of  Messrs.  Ball,  Wat- 
son ft  Maclay,  attorneys  for  the  defendants  herein,  appearing 
specially  for  the  pnrpose  of  this  application  only,  it  is  ordered 
that  the  writ  of  attachment  heretofore  issued  and  levied  herein 
npon  the  eighth  day  of  February,  1899,  be,  and  the  same  is 
hereby,  vacated  and  set  aside,  and  that  the  service  of  the  som- 
mens  and  complaint  in  this  action,  based  npon  said  levy  and 
said  writ  of  attachment  be,  and  the  same  is  hereby,  vacated  and 
set  aside,  and  that  said  defendants  have  their  motion  costs 
herein,  taxed  at  the  snm  of  twenty  dollars/'  From  the  order 
last  above  described,  vacating  the  attachment  and  setting  aside 
the  service  of  the  summons  and  complaint,  plaintiff  has  ap- 
pealed to  this  court,  and  the  making  of  said  order  is  assigned 
in  this  court  as  error. 

The  controlling  facts  may  be  summarized  as  f oUowb  :  1.  That 
the  defendants  in  this  action  were  at  all  times  in  question  non- 
residents, and  that  fact  was  stated  in  the  afSdavit  for  attach- 
ment; and  it  was  further  alleged  in  said  affidavit  that,  when 
the  affidavit  was  made,  the  defendants  had  property  within  this 
state  subject  to  seizure  by  attachment.    2.  That,  as  a  matter  of 
facty  the  defendants,  when  the  affidavit  was  made  and  the  at- 
tachment was  levied,  had  certain  personal  property  in  this 
state,  to  wit,  seven  coupon  notes,  of  seventy  dollars,  each,  and 
that  such  property  was  brought  within  the  state  by  the  defend- 
ant Hollister,  as  receiver,  and  that  the  ownership  of  said  coupon 
notes  was  vested  in  Hollister  in  trust,  as  receiver,  and  was 
held  in  trust  for  the  use  and  benefit  of  his  codefendant^  the 
Farmers'  Trust  Company.    8.  That  the  residue  of  the  prop- 
erty seized  and  attached  herein  was^  when  seized,  the  propertf 
of  a  stranger  in  this  action,  viz.,  the  plaintiff  in  the  foreclosure 
action.  4.  That  the  property,  when  taken  had  been  put  in  eri- 
dence,  and  was  in  the  possession  of  the  referee,  but  was 
^^  when  seized  temporarily  in  the  custody  of  the  attorney  of 
the  defendants  in  the  foreclosure  action. 

In  this  court  the  question  of  law  presented  is  whether  the 
order  appealed  from  is  erroneous.  The  recitals  in  the  abstract^ 
as  above  quoted,  strongly  indicate  that  the  trial  courts  as  well 
as  counsel  on  both  sides,  attached  great  importance  to  the  dis- 
puted question  of  the  ownership  of  the  property  seized  under 
the  attachment.  This  view  of  court  and  counsel  is  clearly 
manifested  in  the  stipulation  made  in  open  court  on  August  31, 
1899^  whichy   in  effect,  was   an  agreem^it   that  the   previous 
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orders  of  the  court  (those  made  on  Angust   30th)  should  he 
lidd  in  aheyance  and  not  he  acted  upon  until  the  court  had 
reached   a  final  decision   in  the   forecloeore  action^   in  which 
action  the  ownership  of  all  the  property  was  directly  in  issue. 
Besides^  the  express  terms  of  the  final  order  are  ample  to  in- 
dicate that  the  trial  court  bases  such  order  upon  its  conclusions 
in  the  foreclosure  action  touching  the  title  of  said  property. 
The  order  declares^   ''And  therefore^  and  on  or  about  the 
fifteenth  day  of  April,  1900,  the  court  having  announced  its 
decision  in  said  last-mentioned  case,   finding   and   deciding 
therein  and  thereby  that  said  Sioux  City  Safe    Deposit  and 
Trust  Company  was  and  is  the  owner  of  said  notes  and  mort- 
gages, with  the  exception  of  seven  coupon  notes,  which  last- 
mentioned  notes   were  decided  to   be  the   property  of   said 
Fanners'  Trust  Company,''  etc    Upon  this  recital  of  grounds 
the  court  below  proceeded  to  enter  its  order  vacating  the  writ 
of  attachment,  and  setting  aside  the  service  of  the  summons  and 
complaint.    It  is  our  opinion  that  the  order  cannot   be  sus- 
tained upon  any  such  foundation*    The  court  found  and  de- 
cided in  the  foreclosure  action  that  at  the  time  the  affidavit  for 
attachment  was  filed,  and  when  the  levy  was  made,  the  defend- 
ant in  this  action.  Farmers'  Trust  Company,  who  is  conceded 
to  be  a  nonresident,  owned  and  had  in  Cass  county,  in  this 
stat^  certain  personal  property,  viz.,  seven  coupon  notes,  of  the 
face   value  of  seventy   dollars   each.    Certainly    such  finding 
directly  corroborates  the  decisive  fact  embodied  in  the  affidavit 
upon  which  the  warrant  issued.    Kor  does  ^e  fact  that  the 
officer,  in  seizing  the  defendants'  property  under  the  warrant, 
also  seized  and  took  into  his  possession  certain  other  property 
not  owned  by  the  defendants,  operate  to  defeat  the  attachment 
of  defendants'  property,  or  to  disprove  any  fact  upon  which 
the  warrant  issued.    It  follows,  therefore,  in  our  opinion,  that, 
if  the  order  appealed  fnmi  is  to  be  sustained  by   this  court, 
other  grounds  must  be  found  upon  which  to  rest  such  conclu- 
sion. 

But  we  find  no  difficulty  in  affirming  the  order  appealed  from 
^pon  another  groimd.  The  complaint  herein  alleges  'that  on 
or  about  the  twenty-eighth  day  of  December,  A.  D.  1896^  in 
PToceedings  duly  instituted  in  a  court  of  competent  jurisdiction 
within  said  state  of  Iowa  for  the  purpose  of  having  appointed 
a  receiver  of  aU  the  property  and  assets  of  said  corporation, 
the  said  defendant  the  Farmers'  Trust  Company  was  duly  ad- 
judged insolvent,  and  on  or  about  the  last-mentioned  date  the 
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defendant  George  H.  HoUister  *•*  wag  by  such  court  duly  ap- 
pointed as  such  receiver;  that  ever  since  such  appointment  the 
said  defendant  HoUister  has  been,  and  now  is,  the  duly  quali- 
fied and  acting  receiver  of  all  the  property  and  assets  of  said 
defendant  corporation/'    These  averments  of  fact  in  the  com- 
plaint are  conceded  to  be  true  by  the  defendants,  and  the  un- 
disputed evidence  submitted  on  the  hearing  of  the  motionB  in 
the  court  below  shows  that,  after  qualifying  as  receiver,  fte 
defendant  HoUister  brought  all  the  property  levied  upon  into 
this  state,    including  the  seven   coupon  notes,  which    coupon 
notes  he  had  received  in  trust  from  the  estate  of  his  codefend- 
ant,  and  which  were,  when  brought  into  this  state,  in  his  per- 
sonal possession  as  receiver;   nor  did  the  receiver    place  said 
trust  property  in  the  hands  of  the  referee  for  any  purpose^  ex- 
cept to  be  used  by  the  court  as  evidence  in  support  of  an  action 
in  which  his  cestui  que  trust  was  a  party,  and  in  which  said 
coupon  notes  were  necessarily  offered  in  evidence.    Upon  thij 
state  of  facts,  counsel  for  the   respondents  contend   that   the 
order  dissolving  the  attachment  and  setting  aside  the  service  of 
the  summons  should  be  affirmed.    In  our  opinion,  this  conten- 
tion is  sound,  and  must  be  sustained.    It  is  entirely  elemen- 
tary that  the  possession  of  property  by  a  receiver  is,  in  the  eye 
of  the  law,  regarded  as  the  possession  of  the  court  which  ap- 
pointed the  receiver,  and  hence  such  property,  being  in  custodia 
legis,  cannot  be  seized  by  attachment  or  execution  when  in  the 
hands  of  a  receiver:  See  Beach  on  Receivers,  2A  ed.,  sec.  718; 
Adams  v.  HaskeU,  6  Cal.  114,  65  Am.  Dec.  491;  High  on  Be- 
ceivers,  sec.  151.    But   it  is  also  a  familiar   rule  of  law  that 
powers  which  are  exercised  or  conferred  by  courts  are  limited, 
and   such  powers   cannot  ordinarily  be  exercised  b^ond  the 
boundary  of  the  territory  over  which  the  court  has  jurisdiction. 
In  view  of  this  restriction  upon  judicial  authority,  the  question 
has  been  much  mooted,  where  a  receiver,  after  taking  posses- 
sion of  property  belonging  to  the  insolv^it  estate,  removes  the 
same   personally  or  by  his  agents  to  another   state,  whether 
such  property  can  be  subjected  to  seizure  by  attachment  or  ex- 
ecution in  actions  brought  in  such  state  against  the  beneficiary 
of  the  trust  estate.    But  the  decided  weight  and  trend  of  the 
adjudications  are  to  the  effect  that  under  such  conditions  the 
property  so  brought  within  a  state  cannot  be  seized  by  creditors. 
This  ride  rests  upon  the  doctrine  of  comity,  and  also,  it  seems^ 
upon  article  4,  section  1,  of  the  constitution  of  the   United 
States^  which  reads:  ^TuU  faith  and  credit  shaU  be  given  in 
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each  state  to  the  puiblie  acts,  records  and  judicial  proceedings 
of  every  other   state;  and  the  Congress  may  by  general  flaws 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved  and  the  effect  thereof.''    Under  tiiis  pro- 
vision and  the  aofcs  of  Congress  it  has  been  held  ^^that  the  same 
effect  is  to  be  given  to   the  record  in  the  courts   of  the  state 
where  produced  as  in  the  courts  of  the  state  from  which  it  is 
taken*':  See  Crapo  v.  Kelly,    16  Wall.  610.    The   case  cited 
arose  imder  the  insolvency  laws  of  the  state  of  Massachusetts, 
but  the  same  rules  applicable  in  such  cases  apply  in  receiver- 
ships.    As  supporting  the  better  doctrine,  see  ^^^  Beach  on  Be- 
ceivers,  sec.  247;  Chicago  etc.  Ry.  Co.  v.  Keokuk  etc.  Packet 
Co.,  108  m.  317,  48  Am.  Rep.  557;  Pond  v.  Cooke,  45  Conn. 
126,  29  Am.  Rep.  668;  Cagill  v.  Wooldridge,  8  Baxt.  581,  35 
Am.  Rep.  716 ;  Bagby  v.  Atlantic  etc.  Ry.  Co.,  86  Pa.  St.  291 ; 
Humphreys  v.  Hopkins,  81  Cal.  551,  22  Pac.  892  (dissenting 
opinion),  cited,  with  notci,  in  15  Am.  St.  Rep.  76.     See,  also, 
Reno   on   Nonresidents,  sec.  153,  p.  186.    In  the  case   from 
Illinois  (Chicago  etc.  Ry.  Co.  v.  Keokuk  etc.  Packet  Co.,  108 
lU.  317,  48  Am.  Rep.  557),  a  receiver  appointed  in  the  state  of 
Missouri  took  into  his  possession,  as  receiver,  a  certain  barge, 
and  thereafter  chartered   the  same' to  a  steamboat   company. 
The  steamboat  company  took  the  barge  to  Quincy,  Illinois,  and 
there  it  was  attached  by  the  plaintiff  in  a  suit  against  the  in- 
solvent.    In  that  case  the  superior  rights  of  the  receiver  were 
fully  recognized,  and  the  court  said  in  the  syllabus  of  the  case, 
after  stating  the  general  rule  as  to  the  territorial  limits  of  juris- 
diction: ''But  where  a  receiver  has  once  obtained  rightful  pos- 
session of  personal  property  situate  within  the  jurisdiction  of 
his  appointment,  which  he  was  appointed  to  take  charge  of, 
he  will  not  be  deprived  of  its  possession,  though  he  takes  it,  in 
the  performance  of   his   duty,    into   a   foreign   jurisdiction. 
While  there  it  cannot  be  taken  from  his  possession  by  creditors 
of  the  insolvent  debtor  who  reside    within  such  jurisdiction'^ : 
Citing  Kilhner   v.  Hobart,  58  How.    Pr.  452.     Under    these 
au&orities,  the  rule  is  established  that  the  property  of  a  non- 
resident defendant  cannot^  while  the  same  is  in  the  hands  of  a 
receiver,  if  brought  within  this  state  for  a  lawful  purpose,  be 
seized  under   attachment    proceedings   in   an  action   brought 
Against   such  nonresident  in  this  state.    The  same  cases  an- 
nounce the  opposite  rule  where  the  property  of  a  nonresident  is 
>6ized  within  the  state  prior  to  the  date  of  the  appointment  of 
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a  receiTer  in  another  state,  or  is  seized  before  the  reoeiTer  ta&Bi 
actual  possession  of  the  property  within  his  own  state. 

Our  conclusion  is  that  the  order  dissolving  the  attachment 
was  properly  mad^  and  Ihe  same  will  therefore  be  afljrmert. 

All  the  judges  concurring. 


Proper^  la  the  Handi  of  a  Beoel/ver  Is  in  enstodia  legla:  PeDeiier 
T.  OraenyiUe  Lumber  Co.,  123  N.  G.  596,  6S  Am.  Bt.  Bep.  8S7,  31 
&  B.  S5S.  An  attachment  of  it  is  a  eontempt  of  eonrt;  FBnnra' 
Loan  ete.  Co.  y.  Bankers'  ete.  TeL  do.,  148  K.  T.  815,  51  Am.  8L 
Bep.  690,  42  K.  E.  707.  See,  too,  Bieaner  ▼.  Chdf  ete.  By.  Ga, 
89  Tex.  656^  59  Asu  St  Bep.  M,  36  &  W.  53. 

A  Receiver  Appointed  for  a  Foreign  OorporaUou  in  one  simto  do08 
not  acquire  encli  title  to  the  property  of  the  corporation  situated 
in  another  as  to  defeat  an  attachment  snbseqnentlj  issaed  at  the 
instance  of  a  creditor  by  a  court  of  the  latter  state:  Gray  ▼.  Co^^rt, 
25  Ind.  App.  561,  81  Am.  St.  Bep.  117,  58  N.  E.  73L  See^  in  Ois 
connection,  Humphreys  ▼•  Hopluna,  81  GaL  551,  83  Pae.  89^  15 
St.  Bep.  76|  and  note. 


DONOVAN  y.  ALLEBT. 

[U  N.  Dak.  289,  91  N.  W.  44LI 
MUNIOIPAXi   OOBPOBATIOKS— Use  of  Streets— TtleplioM 

Poles — ^Kew  Servitode — Oompensatlon. — If  the  adjoining  lot  owner 
is  the  owner  of  the  fee  in  the  street  to  the  center  thereof,  except 
as  conveyed  to  the  public  for  street  purposes,  the  use  of  the  street 
for  telephone  poles,  eyen  when  authorized  by  the  eity  authorities, 
is  not  a  street  use  proper,  but  imposes  a  new  burden  or  servitude 
thereon  for  which  such  lot  owner  is  entitled  to  compensation,  (p. 
729.) 

MUNICIPAL  OOBPOBATIOVS— Use  of  Streets— New  Servt- 
tnde — Compensation — Injunction. — ^If  the  abutting  lot  owner  is  en- 
titled to  compensation  for  the  use  of  the  street  for  telephone  poles, 
he  is  entitled  to  an  injunction  to  restifain  the  erection  of  motik  psIsB 
therein  until  compensation  is  made  to  himu    (p.  730.) 

Gordon  &  Lamb^  for  fhe  appellant. 

Cleary  &  McLean,  for  tiie  respondents. 

«^  MORGAN,  J.  The  plaintiff  brings  this  action,  and 
seeks  to  permanently  enjoin  the  defendants  from  erecting  tele- 
phone poles  on  the  streets  in  front  of  his  lots,  situated  in 
▼arions  blocks  in  the  city  of  Langdon,  North  Dakota,  and  par- 
ticnlarly  described  in  the  complaint,  which  is,  in  substance,  as 
follows:  That  among  other  lots  so  described  as  being  affected 
by  the  erection  of  such  telephone  poles,  guy  poles,  cross-bar  and 
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is  the  lot  on  which  is  erected  the  dwelling-house  iii  which 
]^IaiiitifF  resides ;  that  two  poles  have  been  erected  in  the  streeli 
in  front  of  said  lot,  and  that  the  erection  of  said  poles  at  said 
places  interferes  with  the  ingress  and  egress  to  his  said  dwell* 
rng^-hoose,  and  interferes  with  his  property  rights  in  said  street^ 
and  depriTes  him  of  light  and  air  to  which  he  is  entitled^  and 
that  such  poles   and  fixtures  render  the  appearance    of  said 
House    tmsightly,   and  tend  to  lessen  its  financial   ralne  and 
render  it  unsalable^  and  that  snch  poles  and  fixtures  will  inter- 
fere with  the  growth  of  shade  trees  planted  by  him  in  close 
proximity  to  said  poles;  tiiat   said   poles  are  thirty   feet  in 
height,  and  are  placed  in  the  ground  at  a  distance  of  two  feet 
from  the  sidewalk^  and  immediately  in  line  of  and  in  front  of 
the  walk  leading  from  the  sidewalk  to  his  said  dwelling-house; 
that  said  poles  and  wires  interfere  or  will  interfere  with  his 
legal  rights  in  several  other  lots  owned  by  him  in  said  city; 
that  the  defendants  were  granted  a  franchise  by  said  city  to 
<K)n6tract  and  operate  a  telephone  system   in  said  city  by  an 
ordinance  duly  enacted  by  the  city  council  thereof^  and  that 
said  ordinance  does  not  provide  for  any  compensation  to  be 
given   to  owners  of  property  abutting  on  the  streets   of  said 
city,  nor  does  it  provide  that  condemnation  proceedings  shall 
be  instituted  and  completed  before  such  system  is  constructed, 
or  at  any  other  time;  that  the  said  poles  were  erected  without 
his  consent  and  witiiout  compensation  to  him,  and  therefore  in 
violation  of  section  14  of  the  constitution  of  North  Dakota,  and 
of  section  5933  of  the  statutes  of  said  state.    The  demand  for 
relief  is  that  the  defendants  be  temporarily  and  permanently 
enjoined  from   putting  up  any   more  poles  on  the   streets  on 
which  plaintiff's  lots  abut,  and  from  operating  such  telephone 
exchange,   until  d^endants  have  made  just   compensation  to 
plaintiff   as  required  by  the   laws  and  the  constitution   of  the 
state.    The   ddfendants   answer  by   denying  any   damage  to 
plaintiff^s  property,  and  further  allege  that  they  have  under-* 
taken  the  construction  of  a  telephone  system  in  the  (dtj  of 
langdon  under  the  provisions  of  an  ordinance  of  the  city  coun- 
<^  granting  them  the  right  to  do  so  under  prescribed  restrict 
tiouB,  and  the  poles  and  wires  are  erected  under  the  supervision 
of  the  committee  on  streets  and  alleys,  as  appointed  by  said 
^uncil,  and  in  pursuance  of  said  ordinance.    The  plaintiff  ap- 
plied for  a  preliminary  injxmction  to  restrain  the  defendants 
from  proceeding  with  the  erection  of  such  poles  and  the  operat- 
^g  of  the  telephone  system,  until  plaintifii  had  beesi  duly  com<« 
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pensated  for  damage  done  to  his  property.    The  trial  oonit 
issued  an  order  to  show  cause  '^^  why  the  defendants  should  not 
be  so  restrained.    A  hearing  was  had  upon  such  order,  based 
on  affidavits  presented  by  the  parties.    On  motion  of  the  do> 
fendants,  the  order  to  show  cause  was  dissolved  and  the  pre- 
liminary  injunction   refused   on   the  ground   that    the   facta 
shown  did  not  show  that  the  plaintiff  was  entitled  to  the  relief 
aoughi    The  plaintiff  has  appealed   to  this  court    from  sudi 
order  denying   his  application    for  a  preliminary   injunction. 
The  defendants  contend  in  this  court  that  the  plaintiff  is  not 
entitled  to  relief  by  injunction  as  he  has  a  plain,  speedy,  and 
adequate  remedy  at  law,  the  defendants  not  being  shown  to  be 
insolvent  or  unable  to  respond  in  damages.    This  question  will 
be  considered  and  decided  after  a  decision  of  the  other  question 
in  the  case. 

The  main  question  involved — the  use  of  the  streets  of  a  city 
for  the  poles  and  other  equipments  of  a  telephone  system,  with- 
out compensation  to  the  owners  of  the  lots  abutting  on  the 
streets — ^is  one  of  difficulty  to  determine,  and  one  of  vaafc  im- 
portance and  far-reaching  consequences.  Upon  a  question  of 
such  magnitude,  and  practical  interest  to  almost  every  citizen 
of  the  state,  as  well  as  to  almost  every  municipality,  it  is  to  be 
regretted  by  this  court  that  counsel  deemed  it  advisable  to 
abandon  the  privilege  of  an  oral  argument,  and  to  submit  the 
questions  raised  on  written  briefs.  However,  the  subject  of  the 
action  is  not  a  new  one,  and  has  frequently  been  before  the 
courts  of  many  jurisdictions.  True,  the  decisions  of  such 
courts  are  not  harmonious.  Still,  every  phase  of  the  principle 
contended  for  in  this  case  has  been  idSBrmed  in  learned  deci- 
sions by  courts  of  the  highest  standing,  and  likewise  disaffirmed 
by  other  courts  of  equal  standing,  in  opinions  showing  equal 
ability  and  learning. 

Before  entering  upon  a  decision  upon  the  merits,  a  state- 
ment of  a  few  material  facts  is  advisable :  The  original  plat  of 
the  city  of  Langdon,  as  filed  by  the  original  proprietors,  de- 
dicates and  gives  the  streets  and  alleys  of  said  city  for  public 
use.  The  ordinance  of  said  city  granting  the  telephone  fran- 
chise to  the  defendants  for  fifteen  years  is  silent  upon  the  sub- 
ject of  compensation  to  abutting  or  other  lot  owners  for  dam- 
ages by  reason  of  the  occupation  of  the  streets  by  defendants 
for  telephone  purposes,  and  is  silent  as  to  condemation  pro- 
ceedings therefor.  Under  section  5956  of  the  Revised  Codes, 
the   right  of  eminent  domain   may  be  exercised   in  behalf  of 
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eeveral  entiinerated  pnblic  nses^  among  them  being  tdegraph 
and  telephone  lines.    The  question  inyolved,  as  considered  by 
this  courts  is  that  of  the  occupation  of  the  streets  by  the  defend- 
ants   for  telephone  purposes^    and  not  that  of   the  direct   or 
actual  occupation  of  the  plaintifiPs  lots  by  said  company  for  said 
purposes^  outside  of  street  occupation^     Certain  conceded  prin- 
ciples of  law  applicable  to  the  questions  involved  in  this  case 
may  be  stated.  The  constitution    of  this  state   provides   that 
private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first  made  to,  or  paid 
into  court  for,  the  owner.    The  legislature  has  the  power,  by 
general  laws,  *®^  to  regulate  the  uses  to  which  the  streets  may 
be  subjected  as  against  the  public.     City  councils  in  this  state 
have  been  granted  the  power  to  regulate  or  prevent  the  use  of 
the  streets  for  telegraph  and  telephone  poles:  Bev.  Code,  sec. 
2148.     Prior  to  the  adoption  of  the  Code  of  1895  the  regula- 
tion of  telephone  systems  and  their  construction  was  governed 
by  section  3025  of  the  Compiled   Laws,  enacted  in  1885.    A 
telephone  system  is  classed  under  the  statute  as  one  of  public 
use:  Eev.  Codes,  sec.  6956.     Chapter  35  of  the  Code  of  Civil 
Procedure  provides  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  first 
been  made  to,  or  paid  into  court  for,  the  owner,  and  further 
provides  the  means  and  procedure  under  which  such  damages 
may  be  ascertained.    The  plaintiff  in  this  case  is  the  owner  of 
the  fee  in  the  lot  to  the  middle  of  the  street,  and  entitled  to 
the  beneficial  use  thereof,  subject  to  the  easement  or  limited 
fee  of  the  public  in  the  street  for  its  use  for  public  purposes^ 
In  this  case  the  absolute  fee  of  these  lots  was  never  in  the  city, 
&nd  it  has  simply  an  easement  or  a  limited  fee  therein.    Li 
Northern  Pac.  Ey.  Co.  v.  Lake,  10  N.  Dak.  541,  88  N,  W.  461, 
this  court  decided  'Hiiat  the  public  has  only  an  easement  in 
streets  and  highways,  the  fee  remaining  in  the  original  owner 
or  his  successor,  and  that  such  owner  may  exercise  such  acts  of 
ownership  thereto  as  are  not  inconsistent  with  the  easemenf 
In  that  case  there  was  no  dedication  by  plat    In  the  case  at 
bar  there  was  one.    However,  in  construing  section  2422  of  the 
Bevised  Codes,  which  declares  the  efEect   of  such  dedications. 
We  hold  that  a  proprietor  who  dedicates  by  plat  does  not  con- 
vey an  absolute  fee  to  the  public,  but  reserves  the  whole  estate 
and  title,  except  the  limited  fee  conveyed  to  the  public  for  the 
designated  and  intended  use. 
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The  questian  to  be  decided  on  this  appeal  is.  Is  the  plaintiS 
entitled  to  recover  fiftmagaa  from  the  defendants  by  leaaoii  of 
their  placing  telephone  poles  on  the  Btreeta  directly  in  front  of 
his  lots  and  residence?    If  tiiese  telephone  poles  are  lawfuQy 
placed  on  lots  which  he  owna  aobject  to  the  easement  of  the 
public,  and  none  of  hia  rights  have  been  Tiolaled,  he  is  not  ezi- 
titled  to  damages*    There  must  be  some  infringement  npon  his 
statutory   or  constitutional-  rights  before  compensation  shall 
rightfully  belong  to  him.    If  tiie  city  of  Langdon  and  the  de- 
fendants have  pursued  the  course  laid  down  by  the  law,  and  no 
constitutional  right  has  been  inyaded,  then  the  plaintifE  has  no 
just  cause  for  complaint  in  any  court.    On  examination  of  tiie 
question,  with  this  principle  in  view,  we  find  that  the  defend- 
ants were  engaged  in  constructing  this  telephone  system,  and 
using  the  streets  on  which  plaintiff's  lots  abutted,  under  the 
sanction  of  legislative  authority.    Defendants  were  granted  a 
franchise  to  do  this  work,  and  the  same  could  not,  without  dif- 
ficulty and  hardship,  be  completed  without  placing  poles  in  ths 
streets  and  alleys  of  the  city.    A  telephone  system  is  a  public 
benefit  to  the  people,  although  the  objects  of  its  construction  in 
this  and  all  other  cases  is  that  of  private  gain.    The  fact  that 
the  telephone  is  a  public  benefit  and  use  does  not  *^*  give  to 
the  owners  any  right  to  occupy  or  use  private  property  without 
the  owner's  consent,  unless  condemnation  proceedings  are  regH" 
larly  instituted  and  prosecuted  to  judgment.    The  fee  title  to 
the  street  in  front  of  plaintifPs  dwelling-house  being  in  the 
plaintiff,   except  for   street  purposes,  he  owns  the  lot  to  the 
middle  of  the  street,  subject  to  the  rights  of  the  public,  to  the 
same  extent  as  he  owns  the  portion  of  the  lot  on   which  his 
dwelling-house  stands.    Ke  alone  is  entitled  to  all  uses  of  tho 
lot,  except  the  rights  of  the  public  by  virtue  of  the  dedication 
of  the  part  in  the  street  to  the  public,  but  is  entitled  to  no  nse 
thereof  inconsistent  with  or  antagonistic  to  the  purposes  and 
uses  for  which  it  was  dedicated  to  the  public.    The  plaintiffs 
right  to  the  beneficial  uses  of  the  street,  subject  to  the  rights 
of  the  public,  is  a  property  right,  entitled  to  the  laVs  protec- 
tion whenever  unlawfully  infringed  on,  and,  like  all  propertr 
rights,  is  within  lie  protection  of  the  constitution:  Dillon  oa 
Municipal  Corporations,  sec.  656.    **The  abutter  has  the  ex- 
clusive right  to  Hie  soil,  subject  only  to  the  easement  of  the 
right  of  passage  in  the  public,  and  the  incidental  right  of  prop- 
erly fitting^  the  way  for  use.    Subject  only  to  the  public  ease- 
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ment,  lie  has  all  the  usual  Tights  and  remedies  of  the  owner  of 
the  freehold"' :  Elliott  on  Boads  and  Streets,  '519. 

This  hrings  ns  to  real  questions  in  this  case :  To  what  public 
ptrrposes  were  the  streets  originally  dedicated?  Is  the  use  of 
the  street  for  telephone  posts  and  wires  within  the  purposes  of 
the  original  dedication  to  the  public  by  the  original  proprietors? 

The  primary  use  of  a  street  or  highway  is  confined  to  travel 
or  transportation.  Whatever  the  means  used,  the  object  to  be 
attained  is  passage  over  the  territory  embraced  within  the  limits 
of  the  street.  Whether  as  a  pedestrian,  or  on  a  bicycle,  or  in 
a  vehicle  drawn  by  horses  or  other  animals,  or  in  a  vehicle  pro- 
pelled by  electricity,  or  in  a  car  drawn  by  horses  or  moved  by 
electricity,  the  object  to  be  gained  is  moving  from  place  to 
place.  The  same  idea  is  expressed  by  courts  and  text-writers, 
that  ''motion  is  the  primary  idea  of  the  use  of  the  street.'* 
The  defendants  claim  that  tiie  use  of  the  streets  for  telephone 
poles  is  within  the  use  contemplated,  as  it  facilitates  the  trans- 
mission of  intelligence,  and  makes  intercommunication  between 
persons  possible  without  the  use  of  the  street,  and  thus  lessens 
travel  by  persons  on  the  streets,  and  thereby  renders  travel 
thereon  free  from  the  annoyance  and  inconvenience  of  crowded 
streets.  There  is  force  in  the  contention,  and  several  courts 
have  adopted  the  view  that  the  use  of  poles  for  such  purposes 
is  within  the  purpose  of  the  original  dedication,  and  therefore 
not  a  new  use  nor  an  additional  burden  on  the  street,  because 
such  use  pertains  to  travel  on  the  street.  That  it  lessens 
travel  on  the  street  is  admitted.  That,  however,  is  hardly  the 
test.  The  question  is.  Does  it  lessen  travel  on  the  street  by 
such  means  as  cause  a  permanent  obstruction  of  the  street  for 
a  purpose  not  within  the  original  dedication?  The  plaintiff  is 
entitled  to  free  access  to  his  house,  and  to  light  and  air  for  his 
house,  without  obstruction.  If  for  any  public  *^*  purpose  in- 
consistent with  the  grant  to  the  public  of  the  use  of  the  street, 
the  street  is  obstructed  in  front  of  his  lot  abutting  on  such 
street,  such  use  entitles  him  to  compensation.  If  within  the 
original  purpose,  and  he  is  not  obstructed  in  gaining  access  to 
his  lot  or  building,  and  not  deprived  of  light  or  air,  he  is  not 
entitled  to  relief  or  to  compensation.  The  city  had  the  right 
to  authorize  the  defendant  to  construct  a  telephone  system  in 
the  manner  described,  if  it  did  not  infringe  upon  any  of  the 
property  rights  of  the  plaintiff  to  the  street  by  virtue  of  his 
ownership  of  the  lot.  Neither  the  city  council  nor  the  legisla- 
ture could  deprive  the  plaintiff  of  compensation  for  his  prop- 
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eity  rights  in  mch  lot^  if  the  telephone  poles  set  thereon  are  noi 
a  use  of  the  street^  within  the  purposes  for  which  the  esaemenft 
was  originally  conveyed  to  the  public.    The  legislature  cazinot 
deprive  the  plaintiff  of  his  property  rights  without  hia  consent 
and  without  compensation.    The  constitution  prohibits    sach 
taking  or  damaging  of  his  property,  even  for  public  purpoeee^ 
without  first  procuring  his  consent  or  first  compensating  him. 
The  legislature  may  authorize  the  use  of  the  easement  of  the 
public  in  the  street,  but  not  to  the  damage  of  the  owners  of 
real   estate  fronting  on   such   street,  unless  condemnation  or 
consent  or  compensation  is  first  made  or  given.    The  streets 
of  said  city  were  given  to  the  public  for  public  use.     What  is 
understood  by  "public  use*'?    The  primary  intention  and  idea 
of  the  use  of  the  street  was  for  travel — ^moving  from  place  to 
place  in  any  way  that  does  not  interfere  with  the  use  of  the  street 
for  travel  in  any  other  way.  The  manner  or  mode  of  travel  is  not 
restricted  to  those  known  or  in  use  at  the  time  of  the  dedica- 
tion, but  may  be  those  modes  of  travel  that  are  the  result  of 
modem  inventions.    The  new  modes  of  travel  must  not  inter- 
fere with  the  property  rights  of  the  abutting  owner,  nor  with 
the  use  of  the  street  in  all  other  ways  by  the  public,  as  contem- 
plated or  existing  at  the  time  of  the  dedication  or  later.     The 
fact  that  the  statute  designates  the  telephone  as  a  public  use 
does  not  authorize  the  use  of  the  streets  by  it  without  restric- 
tion.   If  the  use  of  the  telephone  on  the  streets  interferes  with 
travel,  or  is  inconsistent  with  the  use  of  the  streets  for  travel, 
as  originally  dedicated,  or  is  injurious  to  the  property  rights 
of  abutting  owners,  the  legislature  may  authorize  it  to  be  placed 
on  the  streets,  but  cannot  in  any  manner  deprive  the  abutting 
owner  of  his  property  rights,  nor  deprive  him  of  the  right  to 
compel  payment  for  the  use  or  damage  of  his  property. 

The  courts  bave  frequently  passed  upon  the  question  whether 
the  use  of  the  streets  for  telephone  purposes  is  an  additional 
servitude  or  burden  to  that  understood  as  a  proper  street  use. 
Those  holding  that  it  is  not  a  street  use,  in  its  proper  accepta- 
tion, are :  In  Krueger  v.  Wisconsin  Telephone  Co.,  106  Wis.  96, 
81  N".  W.  1041,  that  court  says:  "A  street  may  subsist,  and  the 
lot  owner  have  the  complete  use  of  his  adjacent  property.  Not 
so  if  a  portion  of  the  street  has  been  permanently  taken  for 
poles  or  other  necessary  structures  for  ^'^^  a  telegraph  or  tele- 
phone line.  No  one  doubts  but  that  private  rights  are  affected 
by  the  construction  and  maintenance  of  such  a  line  in  a  way 
entirely  different  from  the  ordinary  use  of  the  highway.    Nor 
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is  there  room  to  dispute  the  fact  that  such  construction  con- 
stitutes a  permanent  occupancy  of  the  land,  independent  of  the 
public  use.    This   occupancy  being    for  the  direct   benefit  of 
private  corporations,  and  only  for  the  indirect  benefit  of  the 
public,  how  can  it  be  said,  with  any  show  of  justice,  that  when 
land  is  condemned  for  a  street  the  public  must  not  only  pay  for 
its  use,  but  also  for  the  use  of  such  quasi  public  corporation  as 
the  legislature  have  given  the  power  to  use  the  highway.**    In 
Eels  V.  American  Tel.  etc.  Co.,  143  N.    Y.  133,  38    N".  E. 
S02,  that  court  said,  in  a  case  involving  the  use  of  a  rural  high- 
'way :  'TVe  cannot  agree  that  this  permanent  appropriation  and 
exclusive   possession   of  a  small  portion   of  the  highway   can 
properly  be  regarded  as  a  newly  discovered  method  of  exercis- 
ing the  old  public  easement,  for  the  very  reason  that  this  so- 
called  new  method  is  a  permanent,  continuous,  and  exclusive 
use  and  possession  of  some  part  of  the  public  highway  itself, 
and  therefore   cannot  be  simply   a  new  method   of  exercising 
such  old  public  easement.    It  is  a  totally  distinct  and  different 
kind  of  use  from  any  heretofore  known.    It  is  not  a  mere  dif- 
ference in  the  kind  of  vehicle,  or  in  their  number  or  capacity, 

or   in  the  manner,   method,   or  means   of  locomotion 

Here,  however,  in  the  use  of  the  highway  by  the  defendant  is 
the  fact  of  permanent  and  exclusive  appropriation  and  posses- 
sion— a  fact  which  is,  as  it  seems  to  us,  wholly  at  war  with  that 
of  the  legitimate  public  easement  in  a  highway.**  In  Board  of 
Trade  Tel.  Co.  v.  Bamett,  107  111.  507,  47  Am,  Hep.  463,  that 
court  said:  '^In  the  same  sense  the  construction  of  a  line  of 
telegraph  on  the  highway  is  an  additional  servitude'  to  which 
the  fee  of  the  land  had  not  before  been  subjected.  The  servi- 
tude differs  more  in  degree  than  in  character,  and,  whether  the 
damages  are  great  or  small,  the  corporation  asking  for  or  ap- 
propriating to  itself  the  benefit  of  such  new  servitude  must 
make  just  compensation  to  the  owner  of  the  fee.**  In  Chesa- 
peake etc.  Teleph.  Co.  v.  Mackenzie,  74  Md.  36,  28  Am.  St. 
Sep.  219,  21  Atl.  690,  the  court  said :  **To  what  extent,  then, 
does  the  statute  justify  the  action  of  the  appellant,  and  protect 
it  from  liability?  The  planting  of  a  telegraph  or  telephone 
pole  in  a  highway  or  street  is  not  a  public  nuisance,  because  the 
legislature  has  declared  that  it  shall  not  be,  but  Ihe  general 
assembly  was  powerless  to  subject  the  reversionary  interest  in 
the  bed  of  such  highway  or  street  to  an  additional  servitude 
without  making  appropriate  provision  for  just  compensation  to 
the  owner."    In  Jaynes  v.  Omaha  St.  Ey.  Co.,  53  Neb.  681,  74 
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K.  W.  67,  that  coxirt  said :  '^t  is  very  generally  held  that  tde> 
graph  and  telephone  poles   in  dty  streets   or  rural  hignwt^ 
entitle  the  abutting   property  owner  to   compensation.  .  .  .  • 
The  principle  upon  which  all  these  cases  rest  is  the  sound  one 
that  the  highway  or  street  is  dedicated  to  the  public  to  'pass 
and  repass  thereon,  and  that  the  erection  of  poles  in  the  streets 
by  the  ^^^  telephone   or  telegraph  companies   is  a  permanent 
and  exclusiye  occupation  of  the  streets  by  such  companies,  to 
the  continued  exclusion  of  the  remainder  of  the  public,  and  to 
that  extent  is  a  continued  obstruction  of  the  street^'    In  Amer- 
ican etc.  Tel.  Co.   ▼.  Smith,   71  Md.   535,  18  Atl.   910,  ihat 
court  said:  ''A  telegraph  or  telephone  company  is  subject  to 
the  provisions  of  the  constitution  of  Maryland,  article  3,  section 
40,  which  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation;  and  the  averment  in  a 
bill   for   injunction  that   such   a  company  is   proceeding    or 
threatens  to  proceed  to  construct  its  lines  of  poles  and  wires 
over  complainant's  land  without  his  leave,  and  without  paying 
or  tendering  him  compensation,  is  sufficient  to  entitle  him  to 
an  injunction.'*    In  Western  Union  TeL  Co.  v.  Williams,  86 
Va.  696,  19  Am.  St.  Eep.  908,  11  S.  E.  109,  that  court  said: 
''It  is  true  that  the  use  of  a  telegraph  company  is  a  public  use. 
That  company  is  a  public  corporation,  as  to  which  the  pubUe 
has  rights  which  the  law  will  enforce^  but  these  pubUc  rights 
can  only  be  obtained  hj  paying  for  them.    The  use,  while  in 
one  sense  public,  is  not  for  the  public  generally.    It  is  for  the 
private  profit  of  the  corporation.  .  •  •  .  There  is  no  reason  in 
law  or  in  common  justice  why  it  should  not  pay  for  what  it 
needs  in  the  prosecution  of  its  business.''    In  Stowers  v.  Postal 
TeL  Cable  Co.,  68  Miss.  559,  24  Am.  St  Sep.  290,  9  South. 
356,  that  court  said :  ''A  city  cannot  grant  to  a  telograph  com- 
pany the  right  to  erect  its  line  along  a  public  street  without 
first  making   compensation  to  the  abutting   property  owners, 
since  the  line  is  an  additional  burden."    In  Broome  v.  New 
York  etc.  Teleph.  Co.,  42  N.  J.  Eq.  141,  7  AtL  851,  it  is  said 
that  '^it  is  enough  to   say  on  that  head  that  it  does  not 
appear   that   the   road   board   had   any  power   to   authorize 
anyone  to   set  up   poles  in  the  land  of   the  highway,   and 
thus  subject  the  land  to  an  additional  servitude  besides  that 
for  which  it  was   condemned."    In  Halsey  v.  Sapid   Transit 
St  By.  Co.,  47   N.  J.  Eq.  380.  20  Atl.  859,  the  court  said : 
'^And  this  principle  exhibits  in  a  very  clear  light  the  reason 
why  it  has  been  held  that  the  pladng  of  telegraph  and  tele* 
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phone  poles  in  «  stieet  uhpOBes  an  additional  aemtude  npon 
the  laxLd.    They^aze  not  placed  in  the  street  to  aid  the  public 
in  ezeorciBing  their  right  of  free  passage^  nor  to  facilitate  the 
use  of  the  street  as  a  public  way,  but  to  aid  in  the  transmission 
of  incbBHigence.**    In  Metropolitan  TeL  etc.  Co.  v.  Col^ell  Lead 
Co.,  67  How.  Er.  365,  that  court  said:  "I  am  clearly  of  the 
opinion  that  soch  a  use  of  the  street  is  not  a  street  use,  and  does 
not  come  within  the  terms  of  the  trust  upon  which  the  city 
lioldB  the  fee,  and  fliat,   so  far  as  the  rights  of  the  abutting 
OwnexB  are  involved,  the  legislataze  has  no  power  to  authorize 
plaintiffs  to  use  the  street  for  such  purpose.''    Joyce  on  Electric 
Xaw,  section  321,  says:  ''After  a  careful  examination  of  the 
Gftses  in  which  this  question  has  arisen,   and  of  the  many 
thorough  discussions  contained  in  the  opinions  of  such  cases, 
and  of  the  rules  of  law  applicable  thereto,  we  are  of  the  opinion 
that  the  construction  of  tdegraph  and  telephone  ^^  lines  upon 
the  highways  or  streets  is  not  within  the  original  purposes  of 
the  dedication  or  taking  of  the  same,  and  that  the  poles  and 
wires  constitute  an  additional  servitude  entitling  the  original 
owner  to  compensation.^'    2  Dillon  on  Municipal  Corporations, 
section  698a:  '^On  the  whole,  the  safer  and  perhaps  sounder 
view  is  that  such  a  use  of  the  street  or  highway,  attended  as  it 
may  be,  especially  in  cities,  with  serious  damage  and  incon- 
▼enienoe  to  the  abutting  owner,  is  not  a  street  or  highway  use 
proper,  and  hence  entitles  such  ovmer  to  compensation  for  such 
iise,  or  for  any  actual  injury  to  his  property  caused  by  poles 
and  lines  of  wire  placed  in  front  thereof."    Lewis  on  Eminent 
Domain,  says:  ''The  lines  of  a  telegraph  or  telephone  company 
are  on  the  same  footing  as  the  steam  railroad.    They  form  no 
part  of  the  equipment  of  a  public  highway,  but  are  entirely 
foreign  to  its  use.    Where  the  fee  of  the  street  is  in  the  abut- 
ting owner^  he  is  clearly  entitled  to  compensation  for  tlie  ad* 
ditianal  burden  placed  on  the  land."    Elliott  on  Boads  and 
Streets  saya:  "We  are  inclined  to  the  opinion  that  such  a  use 
constitutes  a  new  burden  for  which  the  owner  of  the  fee  is 
entitled  to  compensation."    Croswell  on  the  Law  of  Electricity, 
sectum  110,  says:  "The  use  of  the  highways,  however,  for  the 
transmission  of  intelligence,  is  a  use  wholly  different  from  pub- 
lic traveL    Luudentally,  no  doubt,  it  affects  somewhat  similar 
objeot&  ....  The  nature  of  the  use,  however,  is  essentially 
diileieat,  and  the  courts  have  generally  recognized  this  differ- 
ence.*   Bee,  also,  as  favoring  "the  same  principles.  Pacific  etc. 
GbUb  Co.  ^  Irvifi,  49  Fed.  113;  Daily  v.  State,  51  Ohio  SL 


730  Ams&ioak  Staxs  Bbpobtb,  Vol.  95.     [N.  Dakotai 

848,  46  AnL  Si  Sep.  678,  87  N.  B.  710;  Postal  TeL  Cable  Oql 
▼.  Eaton,  170  HI  613,  62  Am.  St  Bep.  390;  49  N.  K  865. 
The  following  cases  aie  authority  for  a  doctrine  diiecUy  flie 
reverse  of  that  enunciated  in  the  cases  and  teztrbooka  cited: 
People  T.  Eaton,  100  Mich.  208,  69  N.  W.  145;  Pierce  t.  Drev, 
136  Mass*  75,  49  Am.  Bep.  7;  Cater  ▼.  Northwestern  etc.  Ex- 
change Co.,  60  Minn  639,  51  Am.  St  Bep.  543,  63  N.  W.  Ill; 
Julia  Bldg.  Assn.  v.  Bell  TeL  Co.,  88  Mo.  258,  57  Am.  Bep. 
398;  Hershfield  r.  Bocky  Mountain  Bell  TeL  Co.,  12  Mont  102, 
29  Pac.  883;  Magee  r.  Qyershiner,  150  Ind.  127,  65  Am.  St 
Bep.  358,  49  N.  E.  951. 

This  brings  us  to  the  final  question  in  the  case:  Is  the  plain- 
tiff entitled  to  an  injunction  ?    The  defendants  contend  that  he 
is  not,  because  he  can  resort  to  an  action  for  damages,  and 
thereby  be  fuUy  compensated  for  whatever  damages  fae  has  or 
may  suffer.    That  such  is  the  general  role  is,  without  doubts 
true.    It  is  also  a  general  rule  that  a  wide  discretion  is  rest^ 
in  trial  courts  when  granting  or  refusing  preliminary  injimo- 
tions^  and  that  appellate  tribimals  will  hesitate  before  inter- 
fering with  the  exercise  of  such  discretion  by  trial  courts.     But 
we  have  reached  a  conclusion  that  the  facts  of  this  case  place 
it  beyond  the  application  of  these  ordinary  rules.    The  defend- 
ants are  proceeding  to  damage  the  plaintiff's  property  without 
first  complying  with  a  mandatory  provision  of  the  constitution. 
That  provision  *®®  of  the  constitution  is  peremptory  that  prop- 
erty taken  or  damaged  for  public  use  shall  first  be  paid  f or^  and 
the  legislature  has  also  enacted  that  payment  must  precede  the 
taking  or  damage,  and  has  provided  adequate  means  for  estab- 
lishing the  amount  of  such  damages.    The  taking  or  damaging 
of  private  property  for  public  use  without  the  owner's  consent 
is  deemed  so  serious  that  payment  therefor  is  a  prerequisite  to 
attempting  to  do  so.    The  defendants  have  the  ultimate  ri|^t, 
under  their  franchise,  to  use  the  street  for  telephone  purpose; 
but  payment  of  damages,  actual  or  consequential,  to  plaintiff's 
property,  must  be  first  attended  to.    This  does  not  mean  that 
it  may  first  be  appropriated,  and  paid  for  at  the  end  of  a  suit 
for  damages,  but  means  that  payment  must  precede  the  taking 
or  damaging.    Judge  Brewer,  in  McElroy  v.  Elansas  City,  21 
Fed.  261,  said :  '^hen  the  defendant  has  the  ultimate  right  to 
do  the  act  sought  to  be  restrained,  but  only  upon  some  condi- 
tion precedent,  and  compliance  with  the  condition  is  within  the 
power  of  the  defendant,  injunction  will  almost  universally  be 
granted  until  the  condition  is  complied  with.    This  principle 


Jane,  1902.]  Donoyak  v.  Allebt.  731 

lies  at  ihe  foundation  of  the  multitade  of  cases  which  haye  re- 
rtrained  the  taking  of  property  until  after  the  payment  of  com- 
pensfttioiiy  for  in  all  those  cases  the  legislature  has  placed  at 
the  command  of  the  defendant  means  for  ascertaining  the  yalne 
of  property.    In  those  cases  the  courts  have  seldom  stopped  to 
inquire  whether  the  yalue  of  ilie  property  sought  to  he  taken 
wae  little  or  great,  whether  the  injury  to  the  complainant  was 
great  or  small,  but  hare  contented  themselves  with  holding  that^ 
as  the  defendant  had  full  means  for  ascertaining  such  com- 
pensation, it  was  his  first  duty  to  use  such  means,  determine 
and  pay  the  compensation,  and  until  he  did  so  the  taking  of 
the  property  would  be  enjoined.*'    In  Searle  v.  City  of  Lead, 
10  S.  Dak.  406,  73  N.  W.  913,  it  is  said:  ''But  the  framers  of 
our  organic  law  deemed  it  proper  to  fully  protect  the  rights  of 
the  abutting  property  owner  in  the  constitution  itself,  and  not 
leave  him  to  the  sense  of  justice^  by  which  a  community  is  sup- 
posed to  be  governed.  •  •  •  •  The  constitutional  provision  is  un- 
questionably a  wise  and  just  one,  and  well  calculated  to  protect 
property  owners  from  injustice  and  wrong  on  the  part  of  muni- 
cipal or  other  corporations  or  individuals  invested  with  the  privi- 
lege of  taking  private  property  for  public  use,  and  should  be 
given  a  liberal  construction  by  the  courts  in  order  to  make  it 
effectual  in  the  protection  of  the  rights  of  the  citizen/'    The 
principles  enxmciated  in  these  cases  are  equally  as  applicable  to 
the  facts  of  the  case  at  bar  as  to  the  facts  of  those  cases,  and 
the  right  to  a  preliminary  injunction  was  sustained  in  each  of 
them.    ''When,  however,  an  action  is  had  for  this  purpose  there 
must  be  kept  in  view  that  general  as  well  as  reasonable  and 
just  rule  that  whenever,  in  pursuance  of  law,  the  property  of 
an  individual  is  to  be  devested  by  proceedings  against  his  will, 
a  strict  compliance  must  be  had  with  all  the  provisions  of  law 
which  are  made  for  his  protection  and  benefit,  or  the  proceed- 
ing will  be  ineffectual.  ^^  .  ...  So,  if  a  statute  vests  the 
title  to  lands  appropriated  in  the  state  or  in  a  corporation,  on 
payment  therefor  being  made,  it  is  evident  that,  xmder  the  rule 
stated,  the  payment  is  a  condition  precedent  to  the  passing  of 
the  title" :  Cooley's  Constitutional  Limitations,  664.     See,  also, 
Adams  r.  Chicago  etc.  B.  R.  Co.,  39  Minn.  286,  12  Am.  St. 
fiep.  644,  39  N.  W.  629 ;  Theobold  v.  Louisville  etc.  By.  Co., 
66  Miss.  279,  14  Am.  St.  Bep.  664,  6  South.  230;  City  of 
Omaha  v.  Kramer,   25   Neb.   489,  13   Am.  St.  Rep.    604,  41 
S.  W.   295;  City   of   Denver   v.  Bayer,  7    Colo.  113,  2  Pac. 
6;  Church  v.  Joint  School  Dist.,  66  Wis.  399,  13  N.  W.  272. 


1 32  AMEBICA37  State  Bxikmiib^  Vol.  95.     [N.  Bdmli, 


TJnder  these  cases,  and  the  principles  there  anstained,  we  hold 
that  the  occupancy  of  the  plaintiff's  property  for  the  pnrposs 
intended  was  a  Tiolation  of  the  rights  of  tiie  plaintiff  guaranteed 
liim  by  the  eonstitntion  and  the  statntes^  far  the  prevention  o! 
which  a  preliminary  injunction  should  have  been  granted.  The 
possession  taken  for  such  purposes  was  in  the  nature  of  a  cod- 
tinuing  trespass.  A  multiplicity  of  suits  most  necessarily  fol- 
low before  adequate  compensation  could  be  awarded  for  soA 
continued  invasion  of  plaintiff's  property  ri^xts.  In  view  of 
these  considerations^  the  remedy  at  law  would  be  inadequate: 
1  High  on  Injunctions,  sec.  708;  Krueger  v.  Wisconsin  TA 
Co.,  106  Wis.  96,  81  N.  W.  1047.  It  is  contended  that  to  grant 
preliminary  injunctions  in  such  case  will  serioufily  retard  pulb- 
lic  improvements,  and  delay  the  advantages  to  be  derived  thepe- 
from  to  the  public.  We  do  not  understand  that  it  would  to 
any  serious  extent.  If  those  desiring  to  use  private  propeitf 
for  public  use  will  follow  the  provisions  of  the  law  and  the  con- 
ftitution,  before  endeavoring  to  use  such  private  property,  it* 
delays  or  difficulties  will  be  but  slight. 

Our  conclusion  is  that  the  placing  of  the  poles  in  the  rfiw* 
in  front  of  plaintiff's  dwelling-house  in  this  case  is  an  occu- 
pancy of  the  street  inconsistent  with  the  dedication  of  the  skred 
for  the  use  of  the  public  for  travel;  that  it  constituted  an  ad- 
ditional burden  or  servitude  upon  the  street,  not  within  the 
purposes  of  the  dedication;  that  the  public  has  an  easement  in 
the  street  for  travel  and  passage  thereon  by  any  means  not  io- 
consistent  with  the  rights  of  abutting  property  owners;  that 
the  placing  of  these  poles  in  this  street  is  an  interference  io 
some  degree  with  travel  on  the  street,  and  also  encroaches  upon 
the  plaintiff^s  right  to  the  free  and  unencumbered  use  of  such 
street  for  all  purposes 

We  are  not  convinced  by  the  argument  advanced  that  th^ 
rights  of  the  public  and  of  abutting  owners  should  be,  subjected 
to  the  occupancy  of  the  streets  for  aU  public  purposes  under 
the  new  appliances  of  modem  invention,  which  greatly  facili- 
tate commimication  between  citizens  of  the  same  city  or  citizeitf 
of  different  cities.  If  the  persona  utilizing  these  new  apphancei 
were  the  only  ones  whose  rights  and  interests  were  to  be  con- 
sidered, there  could  be  but  one  answer  to  the.  demand  for  • 
liberal  construction  of  the  terms  of  the  grant  for  public  lUfi^ 
But  on  the  one  hand  are  the  interests  of  *^  those  asking  for 
the  unrestricted  use  of  the  streets  for  intercommunication,  and 
the  unlimited  use  of  the  streets  for  all  such  purposes  without 
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compensatioii.     On  the  other  hand  is  the  demand  of  the  abut- 
ting property  owner  that  his  property  be  not  sacrified  to  such 
uses  without  compensation.     His  demand  is  safeguarded  by  the 
constitution  expressly  providing  that  his  property  shall  not  ba 
taJcen  or  damaged  without  his  consent  and  without  compensa« 
tion.      We  think  the  plaintiff's  rights  are  within  the  provisions 
of  the  constitution.    We  are  aware  that  plaintiff's  damages  can-* 
not  be  large  in  the  present  case.    But  if  two  poles  may  ho 
erected  on  this  street  in  front  of  his  residence,  why  not  twenty? 
We  cannot  sanction  the  violation  of  a  constitutional  provision 
because   the  damages  may  seem  insignificant.    The  constitu- 
tional protection  is  not  to  be  meted  out  in  cases  where  pecuniary 
damages  are  large,  and  denied  if  they  are  small.    The  protec- 
tion  should  follow  a  violation  of  any  right  therein  defined. 
Some  of  the  cases  cited  pertain  to  setting  of  poles  in  rural 
highways  for  telegraph  purposes.    A  distinction  is  apparent  be- 
tween the  use  of  a  rural  highway  and  a  street^  and  is  some- 
times claimed  between  the  use  of  the  telephone  and  the  tele- 
graph.    The  cases  are  cited  as  analogous  in  principle  to  the 
case  at  bar.    The  decision,  however,  is  not  intended  to  cover 
any  questions  save  the  one  involved,  and  that  is  iiie  use  of  the 
telephone  as  set  forth  in  the  pleadings  in  this  case,  and  any 
case  cited  not  strictly  in  point  is  cited  as  argumentatively  sus- 
taining the  contention  advanced  by  plaintiff. 

TTie  order  of  the  district  court  refusing  a  preliminary  in- 
junction is  reversed,  and  that  court  is  directed  to  grant  tha 
temporary  reUef  demanded  in  the  complaint 

All  concur. 


The  Decisions  are  diTlded  on  the  question  whether  the  erection  of 
telephone  or  tdegTl^^h.  poles  in  a  street  imposes  an  additional  ser* 
vitude  for  which  abuttuig  ownen  are  entitled  to  compensation. 
There  are  many  cases  holding  that  they  do,  and  that  their  erection 
may  be  restrained,  unless  compensation  is  made:  See  the  mono« 
graphic  note  to  Chesapeake  etc.  Tel.  Co.  v.  Mackenzie,  28  Am. 
St.  Bep.  229-23«6j  Nicoll  v.  New  York  etc.  Tel.  Co.,  62  N.  J.  L.  733, 
72  Am.  St.  Bep.  666,  42  Att  583;  Carpenter  ▼.  Capital  Elec  Co., 
178  111.  29,  69  Am.  St.  Rep.  286,  52  N.  B.  973.  But  a  contrary 
rule  seems  to  prevail  as  to  street  railways:  Baker  ▼.  Selma  St. 
etc.  By.  Co.,  135  Ala.  552,  83  South.  685,  93  Am.  St.  Bep.  42,  and 
eifced  in  the  cross-reference  note  thereto. 
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MASON*S  ESTATE. 

[42  Or.  177,  70  Pac.  507.1 

SXBOVTOBS — ^Debts  Dne  FrooL — ^At  the  common  law  the  ap- 
pointment hj  a  testator  of  his  debtor  as  executor  operBted  as  a 
release  of  the  debt,  except  as  to  creditors,     (p.  735.) 

EXEOUTOBS  and  Their  Soreties,  When  Answerable  for  I>ebti 
Due  to  Decedent. — ^An  executor,  though  insolvent,  must  account 
for  a  debt  due  from  him  to  his  testator  under  a  statute  declaring 
that  the  naming  of  anyone  as  executor  in  a  will  shall  not  operate 
to  discharge  him  from  any  claim  which  the  testator  had  against 
him,  but  the  claim  shall  be  included  in  the  inyentorj,  and  if  the 
person  so  named  afterward  takes  upon  himself  the  administration 
of  the  estate,  he  shall  be  liable  for  such  claim  as  for  so  much 
money  in  his  hands  at  the  time  the  claim  became  due  an<l 
payable,  and  he  must,  in  the  final  settlement  of  his  accounts,  be 
discharged  therewith  as  for  money  in  hia  hands,     (pp.  7^6,  737.) 

EZECUTOBS,  lilabilty  of— Statute,  ^Then  Does  not  Iiimtt..^ 
The  provisions  of  a  statute  declaring  that  an  executor  is  chargeable 
with  aU  property  of  the  eetate  that  may  come  into  his  posseaaioa 
at  the  vcJue  of  the  appraisement  contained  in  the  inventory,  and 
shall  not  be  accountable  for  the  debts  of  the  estate  if  it  appear  that 
they  remain  uncollected  without  his  fault,  does  not  relieve  him  from 
liability  for  debts  due  from  him  to  the  decedent^  though  he  is 
insolvent,     (p.  739.) 

Weatherf ord  &  Wyatt  and  J.  H.  Wilson^  for  the  appellant. 

B.  E.  Bryson^  for  the  respondents. 

!''•  BEATST,  J.  This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  Benton  county  disallowing  certain  items  in  the 
final  account  of  the  appellant  as  executor  of  the  last  will  and 
testament  of  Peter  W.  Mason  and  Hannah  B.  Mason,  his  wife^ 
deceased,  and  charging  him  with  the  amount  of  a  promissoiy 

(734) 
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note  executed  and  delivered  by  him  to  Peter  W.  Mason  in  his 
lif etiine.    Akin  was  insolvent  at  the  time  of  his  appointment 
as  executor,  and  has  ever  since  continued  in  that  condition,  and 
wholly  unable  to  pay  the  note,  or  any  part  thereof.    The  re- 
spondents, who  are  creditors  of  the  estate,  contended  and  the 
circuit  court  held,  that  notwithstanding  Akin^s  insolvency,  he 
should  be  charged  in  the  settlement  of  his  final  account  with 
the  amount  of  such  note  and  interest  as  so  much  money  in  hi? 
hands.     The  soundness  of  this  view  was  the  only  question 
argued  by  appellant^s  counsel,  and  is  the  only  one  presented  for 
our  determination  on  this  appeal.    Without  further  statement 
of  the  facts,  we  shall  proceed  to  its  consideration. 

It  may  be  stated  generally  that  at  common  law  the  appoint- 
ment by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  or  extinguishment  of  the  debt,  except  as  to  creditors, 
because  his  appointment  to  the  ofiSce  suspends  the  action  for 
the  debt,  and  a  personal  right  once  thus  voluntarily  surrendered 
is  forever  gone:  2  Williams  on  Executors,  626,  626 ;  2  Woemer^s 
American  Law  of  Administration,  2d  ed.,  sec.  311.    In  some 
states  of  this  country,  however,  the  equitable  rule  that  the  ap- 
pointment of  a  debtor  as  executor  does  not  release  the  debt  has 
been  adopted,  and,  in  the  absence  of  a  statute,  the  doctrine  is 
promulgated  that  debts  due  a  decedent's  estate  from  the  executor 
or  administrator  are  to  be  deemed  and  accounted  for  by  him 
as  so  much  money  in  his  hands,  for  the  reason,  as  said  by  the 
supreme  court  of  Massachusetts,  in  1814,  in  Stevens  v.  Gay- 
lord,  11  Mass.  256,  where  the  rule  was  first  announced:  "As 
soon  as  the  debtor  is  appointed  administrator,  if  he  acknowl- 
edges ^"^  the  debt,  he  has  actually  received  so  much  money,  and 
is  answerable  for  it.    This  is  the  result  with  respect  to  an  ex- 
ecutor, and  the  same  reason  applies  to  an  administrator,  as  the 
same  hand  is  to  receive  and  pay,  and  there  is  no  ceremony  to 
be  performed  in  paying  the  debt,  and  no  mode  of  doing  it,  but 
by  considering  the  money  to  be  now  in  the  hands  of  the  party 
in  his  character  of  administrator^' :  See,  also,  Winship  v.  Bass, 
12  Mass.  199 ;  Jacobs  v.  Morrow,  21  Neb.  233,  31  N.  W.  739 ; 
Miller  v.  Irby,  63   Ala.  477;  Thompson  v.   Thompson,  77  Ga. 
692,   3  S.  W.  261.    There  is  some  conflict  in  the  authorities, 
however,  as  to  whether,  in  the  absence  of  a  statute,  an  executor 
should  be  charged  for  the  amount  of  the  debt  owing  from  him 
to  the  estate,  if  he  was  and  is  in  fact  insolvent :  See  Leland  v. 
Felton,  1  Allen,  531;  Spurlock  v.  Earles,  8  Baxt.  437;  Rader 
V.  Yeargin,  85  Tenn.  486,  3  S.  W.  178;  Twitty  v,  Houser,  7 


736  Ahebicak  Staxb  Bepobib,  Vol.  95.        [Or^oo, 

Eich.  163;  State  v.  Gregory,  IW  Ind.  503,  22  N.  B.  1;  Tracy  i. 
Card,  2  Ohio  St  431;  Wright  v.  Lang,  66  Ala.  389;  Arooldv. 
Arnold,  124  Ala.  550,  82  Anu  St  Bep.  199,  27  South.  4^; 
Marker  t.  Irick,  10  N.  J.  Eq.  269 ;  Terhnne  v.  Oldia,  44  N.  J- 
Eq.  146,  14  AtL  638 ;  Garher  y.  Commonwealth,  7  Fa.  St  265; 
Lyon  V.  Osgood,  58  Vt  707,  7  AtL  5. 

For  the  purpose  of  setting  the  question  at  rest,  tbe  effieet  of 
the  appointment  by  a  creditor  of  his  debtor  as  executor,  togiBtbff 
with  the  liability  of  the  executor  for  a  debt  due  from  him  to  Ha 
estate,  has  been  regulated  by  statute  in  a  majority  of  the  state 
The  statutes  of  some  declare  that  the  appointment  ahall  not  op- 
erate to  extinguish  the  debt^  ^H^ut  it  shall  be  assets"  in  the  ex- 
ecutor's hands.    Under  such  a  provision,  the  general  holding  is 
that  a  debt  due  from  an  executor  is  placed  on  the  same  tooting 
with  debts  due  the  estate  from  other  sources,  and  he  and  hi» 
sureties  are  only  required  to  account  for  the  actual  yalue  thereot: 
2  Woemer's  American  Law  of  Administration,  2  ei,  sec  311- 
Such  are  the  cases  of  McCarty  y.  Frazer,  62  Mo.  263,  and  State 
V.  Gregory,  119  Ind,  503,  22  N.  E.  1,  cited  by  appellant    Othff 
statutes  not  only  provide  that  the  debt  ahall  not  be  extingaiabed, 
but  that  the  executor  shall  ^®^  be  liable  therefor  as  for  so  nwdi 
money  in  his  hands,  and  such  is  our  statute.    Section  111'^  o^ 
Hill's  Annotated  Jjaws  provides  that  ^^the  naming  any  one  ex- 
ecutor in  a  will  shall  not  operate  to  discharge  such  executor 
from  any  claim  which  the  testator  had  against  him^  but  the 
ciaun  shall  be  included  in  the  inventory;  and  if  the  person  so 
named  afterward  take  upon  himself  the  administration  of  the 

• 

estate,  he  shall  be  liable  for  such  claim  as  for  so  much  money  nt 
his  hands  at  the  time  the  claim  became  due  and  payable ;  other* 
wise  he  is  liable  for  such  claim  as  any  other  ddbtor  of  the  de- 
ceased.^'    The  language  of  this  section  is  plain  and  free  froa^ 
doubt,  and  the  courts,  with  one  accord,  hold  that  under  such  » 
statute  an  executor,  though  insolvent^  is  bound  to  aoeount  for 
a  debt  due  from  him  to  the  estate,  and  shall  be  charged  tber^ 
with  on  settlement  of  his  final  account,  as  for  so  much  money 
in  his  hands  from  the  time  the  claim  became  due  and  payable: 
Baucus  V.  Stover,  89  N".  Y.  1 ;  McQaughey  v.  Jacoby,  54  Ohi^ 
St  487, 44  N.  B.  231 ;  Treweek  t.  Howard,  105  Cal.  434, 39  Pac 
20 ;  Lambrecht  t.  State,  57  Md  240.    The  supreme  court  of 
New  York,  in  Baucus  v.  Stover,  89  N.  Y.  1,  says :  'It  was  th« 
obvious  purpose  of  the  statute  not.  only  to  save  the  executor's 
debt  from  extinguishment,  but,  in  order  to  obviate  all  difficnli^^ 
doubi>  and  embaxrassment,  to.  cause  it  to  be  regarded  as  monef 
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in  his  hands.    Such  is  the  plain  reading  of  the  statute.    The 

Ittiiguage  is  free  from  doubt  and  ambiguity,  and  needs  no  con- 

««tniction   or  interpretation.    If  it  had  been  intended  simply 

tliat  the  debt  should  be  placed  upon  the  footing  of  any  other 

debt  due  the  deceased,  and  merely  to  save  it,  for  what  it  was 

-worth,  from  extinguishment,  the  section  could  have  stopped  at 

the  word  'inyentory,'  and  the  balance  thereof  would  have  been 

-without  any  purpose  or  meaning.    But  it  goes  further.    It  not 

only  provides  that  the  debt  shall  not  be  discharged,  and  shall 

be  included  in  the  inyentory,  but  it  also  provides  that  the  debtor 

executor  shall  be  liable  for  the  debt  as  for  so  much  money;  and 

not  only  that,  but  that  he  shall  apply  and  distribute  the  money 

in  the  payment  of  debts  and  legacies,  and  among  the  next  of 

kin.     We  perceive  no  room  for  doubt.    The  statute  says  the 

debt  shall  be  ^^^  treated  as  money,  and  the  courts  have  no  right 

to  Bay  it  shall  not  be  so  treated.    This  conetruction  will  not 

necessarily  involve  an  insolvent  executor  in  hardship  and  em- 

barrassmeni    If  a  debtor  unable  to  pay  his  debt  is  named  ex* 

ecutor,  he  may  decline  to  accept  the  office/'    And  in  California 

(Treweek  v.  Howard,  105  GaL  434,  39  Pac  20)  it  is  said  that 

the  statute  was  passed  with  a  view  of  settling  disputed  questions 

as  to  the  liability  of  an  executor  and  his  sureties  for  debts  and 

demands  due  or  to  become  due  from  him  to  the  testator  of  the 

estate  which  he  represented,  and  under  it  such  debt,  from  the 

time  it  becomes  due,  is  to  be  treated  as  so  much  money  in  the 

hands  of  the  executor. 

The  supreme  court  of  Ohio,  in  speaking  on  the  same  subject^ 
says:  ^^he  language  includes  all  executors  indebted  to  tiieir 
testator,  imposes  the  same  duties  upon  all  alike,  and  applies  the 
same  rule  to  all,  without  distinction  between  those  that  are  sol- 
vent and  those  that  are  insolvent,  or  on  account  of  any  circum- 
stances or  condition  whatever.  If  such  distinction  or  any  dis- 
tinction had  been  intended,  it  could  easily  have  been  made,  and 
would  have  readily  occurred  to  the  legislative  body,  especially 
in  view  of  the  previous  decisions  of  the  court  establishing  the 
same  rule  declared  by  the  statute.  The  failure  to  make  the  dis- 
tinction suggested  would  therefore  seem  to  have  been  intentional, 
but,  if  it  were  not^  the  courts  cannot  supply  the  omission  with- 
out a  manifest  encroachment  upon  the  province  of  the  legisla- 
tive body'' :  McGaughey  v.  Jacoby,  64  Ohio  St  487,  44  N,  B. 
231.  And  the  Maryland  supreme  court  says  (Lambrecht  v. 
State,  57  Md.  240) :  ''It  was  the  manifest  intention  of  the  act 
of  1798  to  charge  the  executor  absolutely  with  the  debt  which 

Am.  St  Eep.,  VoL  95—47 
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he  might  owe  the  testator^  as  assets  in  his  hands;  and^  in  order 
to  remove  all  danger  of  misconstruction,  it  was  provided  that  in 
case  of  his  failure  to  account  for  the  sum  due,  in  the  same  mnn- 
ner  as  if  it  were  so  much  money  in  his  hands^  his  bond  may  be 
pot  in  sait  •  .  •  •  The  legislature  did  not  intend  to  open,  the 
door  to  the  inquiry  whether  the  executor  has  the  means  and 
ability  to  pay  his  debt,  but  by  express  words  declares  that  in  all 
eases  bis  debt  shall  ^^  be  treated  and  accounted  for  'as  if  it 
were  so  much  money  in  his  hands';  and  this  without  r^;ard  to 
the  question  whether  he  is  or  is  not  able  to  pay  it — a  questiooi 
which  in  most  instances  it  would  be  difficult,  if  not  impossible^ 
for  the  parties  in  interest  satisfactorily  to  investigate  or  to 
settle."  It  is  dear,  therefore,  that  the  solvency  or  insolvency 
of  the  executor  is,  under  our  statute,  an  immaterial  inquiry,  and 
that  on  the  final  settlement  of  his  account  he  is  to  be  charged 
with  the  amount  of  any  debt  due  from  him  to  the  estate  as  so 
much  cash  in  hand  from  the  time  it  became  due.  And  it  can 
hardly  be  said  that  this  is  an  unjust  or  unreasonable  require- 
ment. As  an  executor  cannot  sue  himself,  all  resort  to  legal 
process  for  the  collection  of  a  debt  due  from  him  to  the  estate  is 
cut  off  by  his  aiwuming  that  office.  By  a  proceeding  which  the 
beneficiaries  of  the  estate  are  powerless  to  prevent,  he  has  de- 
prived them  of  the  ordinary  processes  of  the  law  for  enforcing 
tlie  payment  of  his  debt  Having  voluntarily  taken  upon  him* 
self  the  right  and  duty  to  demand  and  receive,  and  the  corre- 
sponding duty  of  paying,  it  is  but  a  just  and  legal  consequence 
of  his  own  act  that  his  debt  should  be  conclusively  presumed  to 
have  been  paid  and  discharged. 

Every  reason  for  this  doctrine  is  strengthened  when  liability 
on  the  ground  of  the  executor's  insolvency  is  sought  to  be  evaded. 
That  is  a  matter  which  the  beneficiaries  of  the  estate  are  en- 
titled, under  every  principle  of  right  and  justice,  to  have  deter- 
mined by  the  ordinary  processes  of  the  law  in  a  proceeding 
where  the  debtor  does  not  occupy  the  conflicting  relations  of  a 
representative  of  the  estate  charged  with  the  duty  of  diligence 
in  its  behalf,  and  a  debtor  whose  interest  it  would  be  to  avoid 
payment.  An  inquiry  of  that  nature  in  the  county  court,  ait* 
ting  for  the  transaction  of  probate  business,  would  necessarily 
be  attended  with  innumerable  difficulties,  and  would  be  an  un- 
satisfactory and  imperfect  substitute  for  the  remedies  ordinarily 
afforded  for  the  collection  of  debts.  For  the  purpose  of  settling 
all  these  questions,  and  obviating  the  difficulties  suggested,  the 
btatute  has  provided,  in  plain  and  unmistakable  term%  thal^  if 
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the  debtor  takes  upon  himself  the  administration  "^^  of  the 
eetate,  he  shall  be  liable  for  any  debt  due  from  him^  '^as  for  ■<► 
much  money  in  his  hands  at  the  time''  it  became  due  and  pay^ 
able.  Nor  is  the  effect  of  this  provision  modified  by  those  o£ 
sections  1176  and  1177  of  Hill's  Annotated  Laws,  that  an  ex.*- 
ecmtor  is  chargeable  with  all  the  property  of  the  estate  that  may^ 
come  into  his  possession^  at  the  valxie  of  the  appraisement  con^ 
tained  in  the  inyentory^  and  ''shaU  not  be  accountable  for  ther- 
debts  due  the  estate,  if  it  appears  that  they  remain  nncoIIecteS 
wifhont  his  fault"  Debts  dne  from  the  executor  are  by  force- 
of  section  1117,  in  legal  effect,  transmuted  into  money  in  hia^ 
hands^  and  cannot  be  classed  with  property  of  the  estate  coming: 
into  his  hands,  or  with  uncollected  or  imcoUectible  debts,  witibiit 
the  meaning  of  the  section  referred  to:  McOaughey  y.  Jacoby^ 
B4  Ohio  St.  487,  44  N.  E.  231. 

Whether  the  clebt  of  an  insolvent  executor,  converted  by  the^ 
rtatnte  into  money,  for  the  purpose  of  administration,  standi- 
on  the  same  footing  in  regard  to  his  sureties  as  if  the  executor^' 
had  actually  rec^ved  so  much  money  belonging  to  the  estate . 
18  a  question  not  presented  nor  decided  by  this  appeal.  We  are  - 
of  the  opinion  that  the  executor  was  properly  charged  with  ihe.^ 
amount  of  the  debt  due  from  him  to  the  estate,  as  so  muckf 
money,  and,  as  that  is  the  only  question  for  decision,  the  decrees 
of  the  court  below  ia  afiSnned. 


When  Letters  are  Granted  to  an  Adminittrator  who  owed  his 
testate  «t  the  time  of  the  Istter's  death,  the  debt  is  thereby  i»» 
ttnguiflhed,  and  beeomee  money  in  hie  hande,  for  which  he  and  bi» 
•oreties  are  accountable  without  reference  to  his  solvency  or  in- 
solvency:  Arnold  v.  Arnold,  124  Aku  550,  27  South.  465,  83  Anu 
BL  Bep.  199,  and  see  the  eases  eited  in  the  eross-reference  nUm 
thereto. 


*  .* 
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ADAMS  V.  CHUBCH. 

142  Or.  270,  70  Pac.  1037.] 

EXEMPTIONS — ^Timber  Onltiiro  GUIhib. — ^The  provisioxiB  of 
fbe  aet  of  Congreaa  declaring  that  no  land  acquired  nnder  the  tim- 
Iber  cultnre  act  ehall  become  liable  for  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  final  certificate  therefor  is 
ralid,  and  absolutely  prohibits  the  seizure  of  land  for  the  satisfae- 
tion  of  a  debt  contracted  by  the  donee  prior  to  such  issuing,  (p. 
741.) 

A  PABTNEBSHIP  as  Such  Oaonot  Take  and  Hold  the  TlUa 
to  Seal  Estote.    (p.  742.) 

A  CONVETANOE  to  a  Partaerddp  passes  the  titl«  to  the 
Indiyidual  members  as  tenants  in  eomnum.    (p.  742.) 

PABTNEBSHIP  BEALTT  is,  in  America^  Partnership  Prop- 

trty  Only  so  far  as  it  may  be  necessary  for  tilie  payment  of  the 
debts  and  the  adjusrtment  of  the  assets  of  the  partnership.  The 
legal  title  remains  in  the  partners  as  tenants  in  common,  and 
when  no  longer  needed  for  partnership  purposes,  it  is  relieved  from 
the  trust  growing  out  of  the  partnership  relation,     (p.  742.) 

EXEMPTIONS— Timber  Cultore  Act— Partnerdilp  laaMllties. 
A  decree  declaring  that  lands  acquired  under  the  timber  culture 
act  are  partnership  property  does  not  remove  the  conditions  an- 
nexed to  the  legal  title,  and  if  the  property  consists  of  lands  ae- 
fuired  by  one  of  the  partners  under  the  timber  culture  act,  they 
remain,  as  before,  exempt  from  execution  for  any  debt  created  prior 
to  the  issuing  of  the  final  certificate,  though  it  is  the  debt  of  such 
partnership,     (p.   744.) 

BE8  JUDICATA. — ^A  Decree  Declaring  that  Certalh  Baal 
Property  is  Held  by  One  of  the  Partners  for  the  Partnership  and  la 
Partnership  Property  does  not  establish  that  it  is  lisble  for  partner- 
ship debts  created  prior  to  the  issuing  of  the  final  certificate,  whera 
It  is  acquired  under  the  timber  culture  act.     (pp.  744,  745.) 

Lionel  B.  Webster  and  Will  E.  King,  for  the  appellant. 

John  L.  Rand,  Charles  H.  Finn  and  Thomas  H.  Cra^ord, 

for  the  respondents. 

^'^  BEAN,  J.  1.  This  is  a  suit  to  enjoin  the  sale  of  an  nn- 
divided  one-half  of  one  hundred  and  sixty  acres  of  land  in  Mal- 
heur county  to  satisfy  the  debts  of  a  partnership  composed  of 
the  plaintiff  and  one  R.  M.  Steel.  Prior  to  Novemb^,  1885, 
the  plaintiff  made  application  to  purchase  the  land  in  contro- 
versy under  an  act  of  Congress  ^*to  encourage  the  growth  of 
limber  on  the  western  prairies/'  and  amendments  thereto:  20 
U.  S.  Stats.  113.  Shortly  afterward  he  entered  into  partner- 
ship with  Steel  for  the  purpose  of  carrying  on  the  business  of 
farming  and  stock-raising,  under  the  firm  name  and  style  of 
Steel  &  Adams.     By  the  terms  of  the  partnership  agreement. 
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plainiifE'B  timber  culture  was  to  be  considered  as  partnership 
a86ets^  and  was  to  be  conveyed  by  him  to  the  firm  as  soon  as  he 
obtained  title  from  the  United  States.    Thereafter  Steel  died, 
and^  the  plaintiff  refusing  to  comply  with  his  agreement^  it  was 
decreed,  in  a  suit  prosecuted  by  Steel's  representatives  for  the 
purpose  of  determining  the  assets  of  the  firm  and  for  its  disso- 
lution, that  the  land  in  controversy  was  partnership  property, 
and  belonged  to  the  firm:  Oiurch  v.  Adams,  37  Or.  355,  61 
l^ac-  639.     The  proof  of  compliance  with  the  provisions  of  the 
act  of  Congress  under  which  the  land  was  taken  was  made  bj 
plaintiff  and  the  final  certificate  issued  to  him  in  1896.    The 
partnership  debts  which  it  is  now  sought  to  enforce  against  the 
land  were  contracted  prior  to  that  time,  so  that  the  sole  ques- 
tion for  decision  is  whether  the  plaintiff's  interest  in  the  land 
can  be  seized  and  sold  under  execution  for  debts  contracted  by 
the  firm  of  which  he  was  a  member  prior  to  the  issuing  of  the 
certificate.    The  case  would  be  clear  if  Adams  still  owned  the 
land  in  his  individual  right.     The  act  of  Congress  under  which 
it  was  required  provides  as  follows:  '^Sec.  4.  That  no  land  ac- 
quired under  the  ^'^^  provisions  of  this  act  shall,  in  any  event, 
become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  final  certificate  therefor'' :  20  U.  S, 
Stats.  114.     This  is  a  valid  provision,  and  a  condition  annexed 
to  the  grant  which  Congress  was  authorized  to  make,  and  abso- 
lutely prohibits  the  seizure  and  sale   of  the  land,  against  the 
will  of  the  ovmer,  for  the  satisfaction  of  a  debt  contracted  by 
the  donee  prior  to  the  issuing  of  the  final  certificate:  Nash  ▼• 
Farmers'  Bank,  3  Kan.  App.  C94,  44  Pac.  907;  Clark  v.  Bayley, 
6  Or.  343 ;  State  v.  O'Neil,  7  Or.  141 ;  FauU  v.  Cooke,  19  Or. 
466,  20  Am.  St.  Eep.  836,  26  Pac.  662 ;  Wallowa  Nat  Bank  v. 
BQey,  29  Or.  289,  64  Am.  St.  Eep.  794,  45  Pac.  766 ;  Miller  v. 
Ijittle,  47  Cal.  348;  Russell  v.  Lowth,  21  Minn.  167,  18  Am. 
Rep.  389;  Baldwin  v.  Boyd,  18  Neb.  444,  25  N.  W.  580;  Brand- 
hofer  V.  Bain,  45  Neb.  781,  64  N.  W.  213 ;  Van  Doren  v.  Miller, 
14  S.  Dak.  264,  85  N.  W.  187;  Gile  v.  Hallock,  33  Wis.  623. 
2.  But  it  is  argued  that,  when  the  land  became  the  property 
of  the  firm  of  Steel  &  Adams  by  virtue  of  the  decree  referred 
to,  the  interest  of  Adams  therein  was  no  longer  within  the  pro- 
visions of  the  act  of  Congress,  and  thereafter  became  liable  for 
the  debts  of  the  firm,  whether  contracted  before  or  after  the  is- 
suing of  the  final  certificate,  the  same  as  it  would  for  similar 
debts  of  a  private  individual  to  whom  Adams  had  conveyed  the 
title.    The  vice  of   this  position,   however,  becomes   manifest 
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vhen  it  is  ramembered  that  the  decree  does  not  affect  Adfa/ 
title  to  an  imdiTided  one-half  of  the  land  in  any  mj,  enqi 
<liat  tiieieafter  he  held  it  in  trust  for  partnership  porpoeeB,  ^ 
-subject  to  the  payment  of  such  partnership  debts  as  it  mi^tte 
legally  liable  for,   m  preference  to    his  individual  liafaOi&H. 
The  title  did  not  pass  to  the  partnership,  because  a  partner^ 
^m  sach,  cannot  take  or  hold  the  legal  title  to  real  estate.   Its 
mot  a  person^  either  natural  or  artificial,  and  when  a  deed  s 
made  to  a  partnership  it  passes  the  title  to  the  individual  inflt 
bers  thereof  as  tenants  in  common:  Kelley  t.  Boum^  15  Oi. 
476,  16  Pac.  40;  1  Bates  on  Partnership,  sec.  296;  ShuBite 
<ni    Partnership,  202.    In    England  partnership    realty  ii  » 
equity  •*•  deemed  personalty  for  all  purposes ;  bnt^  under  ti* 
Jbnerican  doctrine,  it  is,  even  in  that  forum,  regarded  as  pff- 
sonal  property  only  so  far  as  may  be  necessary  for  the  pajmfflt 
of  the  debts  and  the  adjustment  of  the  partnership  assets-    ^^ 
«nch  purposes^  it  is  considered  as  personal  property,  and  ^ 
^med  by  the  rules  and  general  doctrine  applicable  to  that  specki 
-of  property.    But  this  is  not  an  arbitrary  rul^  by  which  red 
estate,  when  it  is  once  owned  and  possessed  by  a  partnership,  ^ 
^transmuted  by  a  court  of  equity  into  personal  property  for  «" 
purposes.    It  still  retains  all  its  characteristics  aa  real  estate 
4uid  must  be  owned  and  conveyed  as  such.    The  ground  of  w 
doctrine  is  the  special  interference  of  equity  in  favor  of  coin- 
anerce,  whereby  the  trust  in  favor  of  the  partnership  is  eeptf^ 
4ited  from  the  legal  estate,  and  made  subject  to  the  rules  appli* 
cable  to  the  personal  property  of  a  partnership,  so  far  as  it  con- 
•cems  the  partners  in  relation  to  each  other,  or  those  in  prifitj 
'^with  them.    It  is  only  when  necessary  to  protect  the  equitaUs 
irighls  of  creditors  and  the  respective  partners,  or  when  atbe^ 
^wise  required  by  the  exigencies  of  the  partnership,  that  it  is  *> 
^xmsidered  by  a  court  of  equity.    The  legal  title  is  at  all  tuaea 
lield  by  the  copartners  as  tenants  in  common,  and,   when  no 
longer  needed  for  partnership  purposes,  it  is  released  from  ^S 
trusts  growing   out  of  the   partnership  relation;  and,  if  eadi 
partner's  legal  title  corresponds  to  his  interest  or  share  in  tb^ 
gpartnership,  equity  will  not  interfere  to  convert  it  into  persoB- 
;alty,  but  it  will  descend  to  the  heirs  of  the  respective  partner^ 
dM  in  the  case  of  any  other  tenancy  in  common. 

'^^The  clear  current  of  the  American  decisions  supports  the 
apule,**  says  Mr.  Chief  Justice  Andrews  in  Darrow  v.  Calkins, 
2U4  N.  Y.  603,  61  Am.  St.  Rep.  637,  49  N.  E.  61,  "that  in  the 
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^  ^  .  laence  of  any  agreement,  express  or  implied,  between  the  part- 
^     srs  to  the  contrary,  partnership  real  estate  retains  its  charao- 
."f^,  r  as  realty,  with  all  the  incidents  of  that  species  of  property, 
''  '.3tween  the  partners  themselyes,  and  also  between  a  snrviying 
'^'  artner  and  the  real  and  personal  representatives  of  a  deceased 
'^^  airtner,  except  that  each  share  is  impressed  with  a  trust  implied 
'  y  J  law  in  favor  of  the  other  *^*  partner — ^that,  so  far  as  is  neo- 
'  ^  GssLTj,  it  shall  be  first  applied  to  the  adjustment  of  partnership 
"Obligations,  and  the  payment  of  any  balance  found  to  be  due 
' .  Tom  the  one  partner  to  the  other  on  winding  up  the  partner- 
ship affairs.    To  the  extent  necessary  for  these  purposes,  the 
sharacter  of  the  properfy  is,  in  equity^  deemed  to  be  changed 
-^into  personalty.    On  the  death  of  either  partner,  where  the  title 
^    is  vested  in  both,  the  share  of  the  land  standing  in  the  name  of 
"'  '  the  deceased  partner  descends  as  real  estate  to  his  heirs,  subject 
'"'  to  the  equiiy  of  the  surviving  partner  to  have  it  appropriated 
'^  to  accomplish  the  trust  to  which  it  was  primarily  subjected. 
The  working  out  of  the  mutual  rights  which  grew  out  of  the 
partnership  relation  does  not  seem  to  require  that  the  character 
of  the  property  should  be  changed  until  the  occasion  arises  for 
a  conversion,  and  then  only  to  the  extent  required.    The  Amer- 
ican  rule  commends  itself  for   its  simplicity.    It   makes  the 
legal  title  subservient  in  equity  to  the  original  trust.    It  dis- 
turbs  it  no  further  than  is  necessary  for  this  purpose.    The 
portion  of  the  land  not   required  for  partnership   equities  re- 
tains its  character  as  realty,  and  it  leaves  the  laws  of  inheritance 
and  descent  to  their  ordinary  operation'' :  See,  also,  1  Bates  on 
Partnership,  sec.  279;  1  lindley  on  Partnership,  2d  Am.  ed., 
•332,  note;   Shumaker  on  Partnership,   216;  17  Am.   &  Eng. 
Ency.  of  Law,  1st  ed.,  962 ;  Shearer  v.  Shearer,  98  Mass.  107 ; 
Black  V.  Black,  15  Qa.  445 ;  Lang  v.  Waring,  25  Ala.  625,  60 
Am.  Dec.  533;  Goldthwaite  v.  Janney,  102  Ala.  431,  15  South. 
560,  48  Am.  St.  Rep.  66,  and  note.     It  is  accordingly  held  in 
many  jurisdictions  that  a  partner  is  entitled  to  claim  the  bene- 
fit of  tiie  local  exemption  or  homestead  laws  out  of  partnership 
property,  even  as  against  partnership   creditors,  on  the  theory 
that  the  property  of  the  firm  is  owned  by  the  individual  mem- 
bers: Skinner  v.  Shannon,  44  Mich.  86,  38  Am.  Eep.  232,  6 
N.  W.  108;  Stewart  v.  Brown,  37  N.  Y.  360,  93  Am.  Dec.  578; 
Evans  v.  Bryan,  95  N.  C.  174,  59  Am.  Eep.  233 ;  Ferguson  v. 
Speith,  13    Mont.  487,  40  Am.    St.  Eep.  459,   34  Pac.  1020; 
Moyer  v.  Drummond,  32  S.  C.  166,  17  Am.  St.  Eep.  860,  10 
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S.  E.  952;  Blanchard  t.  Paschal,  68  Oa.  32,  45  Am.  Bep.  474; 
«w  Dennis  v.  Kass,  11  Wash.  355,  48  Am.  St.  Kep.  880,  2» 
Pac.  656. 

8.  Now,  the  only  efiFect  of  the  decree  requiring  Adams  to  con- 
vey the  property  to  the  partnership   was  to  change   his  half 
thereof  from  individual  to  partnership  property;  but  it  did  not 
remove  any  of  the  conditions  annexed  to  his  legal   title,  nor 
make  it  liable  for  any  debts  contracted  by  him,  either  as  an  in- 
dividual or  as  a  member  of  the  firm,  prior  to  the  issuing  of  the 
final  certificate;  nor  did  it  place  the  title,  so  far  as  his  interest 
is  concerned,  beyond  the  reason  of  the  law  prohibiting  the  sale 
of  the  land  for  debts  contracted  prior  to  that  time.     The  same 
reason  that  exists  for  protecting  him  as  an  individual,  and  ex- 
empting the  land  from  sale  for  certain  debts,  would  seem  io 
apply  with  equal  force  to  him  as  a  member  of  the  firm-    The  ob- 
ject of  the  act  of  Congress  is  to  prevent  the  sale  of  a  timber  cul- 
ture claim  for  debts  contracted  by  the  applicant  prior  to  the 
issuing  of  the  final  certificate.    Neither  the  creditors  of  the  in- 
dividual, nor  of  a  partnership  to  which  he  may  belong,  have  anj 
rights  against  such  property,  and  it  is  no  hardship  to  enforce 
the  exemption  as  against  them.    The  debts  of  the  partnership 
are  of  the  debts  of  each  of  the  partners  personally,  which  can  be 
enforced  against  their  individual  property,  and  there  is  no  more 
reason  why  the  interest  of  one  member  of  the  firm  in  the  part- 
nership property  should  not  come  within  the  provisions  of  the 
federal  statute  than  if  the  sole  title  belonged  to  him. 

4.  It  is  contended,  however,  that  the  judgment  or  decree  in 
the  case  of  Church  v.  Adams,  37  Or.  355,  61  Pac.  639,  is  a  con- 
clusive adjudication  of  the  question  sought  to  be  determined  on 
this  appeal.  It  has  often  been  said,  and  is  familiar  law,  that 
a  judgment  or  decree  of  a  court  of  competent  jurisdiction  is 
conclusive  between  the  parties,  not  only  as  to  dl  matters  ac- 
tually litigated,  but  also  as  to  such  as  might  have  been  litigated. 
But  the  question  as  to  whether  the  property  decreed  to  be  con- 
veyed by  Adams  to  the  firm  would  be  liable  for  the  firm  debts, 
and,  if  so,  in  what  case  and  under  what  circumstances,  was  not 
involved  in  the  former  suit ,  nor  could  it  have  beqp  ^^  litigated 
or  determined  therein.  It  would  have  been  no  defense  to  that 
suit  for  Adams  to  set  up  the  fact  that  the  land  was  a  timber 
culture  claim,  and  not  liable  for  any  debts  of  the  firm  that  had 
been  contracted  prior  to  the  issuing  of  the  final  certificate  there- 
for. Such  an  inquiry  would  have  been  wholly  foreign  to  the 
purposes  of  the  suit.     Its  object  was  to  determine  whether  th« 
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pToperty  belonged  to  the  firm,  and  that  was  the  only  issue  that 
<M>Tild  have  been  presented  or  adjudicated.  The  decree  therein 
is  therefore  in  no  sense  a  bar  to  this  suit  It  follows  that  the 
decree  appealed  from  must  be  reversed^  and  one  entered  here 
prayed  for  in  the  complaint. 


lAJtnda  Entered  Under  the  Federal  Homestead  law  are  not  snbjeet 
te  attachment  or  execution  for  debts  contracted  before  the  issuance 
of  a  patent:  Weber  ▼.  Laidler,  26  Wash.  144,  90  Am.  St.  Bep.  726^ 
66  Pae.  400;  Wallowa  Nat.  Bank  y.  Biley,  29  Or.  289,  54  Am.  81. 
Bep.  794,  45  Pac  766. 

Partnership  Real  Estate  and  its  liability  for  the  demands  of  cred- 
itors are  discussed  in  the  monographic  notes  to  Page  v.  Thomas, 
64  Am.  Bep.  792-800;  Goldthwaite  v.  Jannej,  48  Am.  St.  Bep.  62- 
77.  See,  also,  the  subsequent  cases  of  State  v.  Sixth  Judicial  Dist. 
Court,  22  Mont.  449,  74  Am.  St.  Bep.  618,  57  Pac.  89,  145;  Darrow 
V.  Calkins,  154  N.  Y.  503,  61  Am.  St.  Bep.  637,  49  N.  E.  61;  Brady 
V.  Kmger,  8  a  Dak.  464,  59  Am.  St.  Bep.  771,  66  N.  W.  1083;  Michi- 
gan Trust  Co.  V.  Chapin,  106  Mich.  384,  58  Am.  St.  Bep.  490,  64  N.  W. 
S34;  Stover  v.  Stover,  180  Pa.  St.  425,  57  Anu  St.  Bep.  654.  80 
AtL  921. 


WILLIAMS  V.  WILSON. 

[42  Or.  299,  70  Pac.  1031.] 

THE  FUBPOSE  of  a  Decree  Foreclosing  a  Mortgage  is  to  con- 
elnde  all  parties  to  the  record  and  bind  them  bj  the  decree.  It 
determines  and  declares  priorities  and  preferences  and  marshals 
assets,  and  necessarily  merges  all  liens  involved  in  the  decree,  and 
thenceforth,  if  it  is  sought  to  subject  the  property  to  the  payment 
of  any  of  these  distinct  liens,  it  must  be  done  under  the  decree  in- 
accordance  with  its  directions,  and  by  virtue  of  process  provided 
for  its  enforcement,     (p.   750.) 

POBECXL08T7BE. — ^A  Judgment  Creditor  Wlio  is  Mads  a  Party 
to  »  Decree  of  Foreclosure  cannot  afterward  take  out  execution  on 
his  judgment  and  thereunder  sell  the  property  which  was  the  sub- 
ject of  such  decree,  though  after  the  sale  under  the  decree  the 
property  was  redeemed  by  a  grantee  of  the  mortgagor,  (pp.  750^ 
751.) 

AK  INJUNOTIOK  May  Issno  to  Prevent  a  Judgment  Cred- 
itor Who  is  a  Party  to  the  Decree  of  Poredosnre  which  provided 
for  the  sale  of  the  mortgaged  premises  and  the  application  of  the 
proceeds  to  the  payment  of  the  mortgage,  and  the  satisfaction  of 
sueh  judgment,  from  taking  out  execution  and  selling  the  same 
property  under  his  original  judgment.  His  only  remedy  is  under 
the  decree,     (p.  751.) 

Suit  to  enjoin  the  sale  of  real  property  under  execution^ 
This  property,  while  it  belonged  to  0.  D.  Taylor,  was  mort» 
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gaged  bjr  Mm  to  W.  H.  Wilson,  and  subeequentiy  oonveyei  ts 
the  plaintiff  on  July  27,  1893,  under  a  conveyance  not  recoided 
until  July  27,  1895.  In  November,  1894,  a  soit  in  foredooiR 
was  commenced.  At  the  time  Joseph  A.  Johnson  hdd  judg* 
ments  which  were  liens  on  the  premises,  and  he  was  madet 
defendant  in  the  suit  under  the  allegation  that  he  claimed  some 
interest  which  was  subsequent  to  the  mortgage.  He  filed  an 
answer  and  cross-complaint  setting  out  his  liens  and  his  rigUi 
thereunder,  and  by  a  decree  entered  in  May,  1895,  the  propertj 
was  directed  to  be  sold  and  the  proceeds  of  the  sale  {o  be  ap- 
plied, first,  to  the  payment  of  the  expenses  of  the  sale  and  tba 
mortgage  debt,  next,  to  the  payment  of  certain  judgments  speci- 
fied, among  which  were  all  the  judgments  held  by  Johnflan. 
An  execution  issued  on  the  decree  of  foreclosure  and  the  prop- 
erty was  sold  thereunder,  but  the  proceeds  of  the  sale  were  nflt 
sufficient  to  satisfy  all  the  judgments.  Afterward  plaintiff  ia 
this  suit  redeemed  from  the  sale.  In  1901,  one  of  the  judg- 
ments which  had  not  been  satisfied  was  assigned  to  W.  H.  Wil- 
son, who  caused  execution  to  issue  thereon  and  to  be  levied  oa 
the  mortgaged  premises.  The  plaintiff  then  commenced  tbe 
present  suit  to  prevent  further  proceedings  looking  to  the  sale 
of  the  property.  The  trial  court  denied  all  the  relief  songH 
and  the  complainants  appealed* 

George  H.  Wilson  and  Wood  ft  linthicum,  for  the  appellant 
W.  H.  Wilson,  for  the  respondents. 

»^  WOLVERTON,  J.  Since  this  case  was  decided,  the  re- 
spondent has  filed  an  exhaustive  brief  on  petition  for  rehearing^ 
by  which  it  is  urged  with  signal  ability  tiiat  the  determination 
of  the  court  is  untenable  and  contrary  to  its  former  adjudica- 
tions. We  have  re-examined  the  case  with  the  same  result  aa 
formerly,  but  have  revised  the  reasons  upon  which  it  must  rest 
Tliis  opinion  will,  therefore,  take  the  place  of  the  former  as  de- 
clarative of  the  law  of  the  case.  The  judgment  in  favor  of 
Johnson,  the  enforcemenii  of  which  is  sought  to  be  enjoined  in 
this  suit,  was  recovered  by  him  without  notice  or  knowledge  of 
the  previous  deed  from  Taylor  to  the  plaintiff,  and  therefore 
the  plaintiff  stands  in  the  same  position  as  if  Taylor  owned  ike 
property  at  the  time  of  the  rendition  of  the  judgment^  and  he 
had  purchased  it  after  that  date.  The  question  for  decision, 
then,  is  whether  a  judgment  lien  creditor,  who  is  a  party  to  a 
suit  to  foreclose  a  prior  mortgage,  and  who  comes  in  by  kls^^p 
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»r    erosfircomplaint,  and  sets  up  the  judgment^  and  obtaiiis  a 
[ecree  that  the  proceeds  of  the  sale^  after  satisfying  prior  liens, 
*^*  shall  be  applied  in  payment  of  his  judgment^  can  have  the 
aort^aged  premises  resold  under  execution  issued  in  the  law 
Lctioii  for  any  deficiency  due  him  on  his  judgment^  when  the 
and.  Iiad  been  redeemed  by  a  grantee  of  the  mortgagor^  who 
Akes  subsequent  to  the  rendition  of  the  foreclosure  decree.    In 
Settlexnire  v.  Newsome,  10  Or.  446,  and  Flanders  v.  Aumack, 
52  Or.  19,  67  Am.  St.  Rep.  604,  51  Pac.  447,  it  is  held  that  land 
sold  Tinder  an  execution  issued  on  a  judgment  at  law,  and  re- 
deemed by  the  judgment  debtor   or  his  successor   in  interest^ 
may  be  resold  for  an  unpaid  balance  due  on  the  judgment,  the 
amotiiit  paid  on  redemption  being  considered  merely  a  payment 
pro  tanto.    In  Willis  v.  Miller,  23  Or.  352,  31  Pac.  827— a  case 
where  the  mortgaged  premises  passed  into  the  hands  of  a  stranger 
to  the  mortgage  prior  to  the  foreclosure — ^it  was  held  that  the 
premises  could  not  be  resold  for  a  deficiency  remaining  upon  the 
personal  decree  against  the  mortgagor  after  redemption  by  the 
holder  of  the  equily  of  redemption  or  legal  title.    In  distin- 
goishing  this  case,  we  said  in  Flanders  v.  Aumack,  32  Or.  19, 
29,  67  Am.  St.  Eep.  504,  51  Pac.  447,  450 :  "Foreclosure  is  a 
remedy  by  which  the  property  covered  by  the  mortgage  may  be 
subjected  to  sale  for  the  payment  of  the  demand  for  which  the 
mortgage  stands  as  security,  and,  when  the  decree  is  had,  and 
the  property  sold  to  satisfy  it,  the  mortgagee  has  obtained  all 
he  contracted  for.    But  if  there  is  also  a  personal  decree  against 
the  mortgage  debtor,  this  becomes,  from  the  date  of  its  docket- 
ing, a  general  lien  upon  his  real  property,  as  in  case  of  a  judg- 
ment; and,  if  a  deficiency  remains  after  the  application  of  the 
proceeds  of  the  sale  of  the  lands  covered  by  the  mortgage,  the 
decree  may  be  enforced  by  execution,  as  in  ordinary  cases :  Hill's 
Annotated  Laws,  sec.  417,  subd.  2.    The  resale  does  not  take 
place  under  the  order  for  the  sale  of  the  specific  property  covered 
by  the  mortgage  lien,  for  that  has  been  exhausted,  but  under 
the  personal  decree,  which  remains  as  a  deficiency  decree  against 
the  mortgage  debtor  after  the  application  of  the  proceeds  aris- 
ing under  the  order  of  sale ;  and  a  redemption  will  not  reinstate 
the  specific  mortgage  lien,  while  it  will  the  general  lien  acquired 
by  the  personal  decree.    ^^^  This  distinction  is  clear,  and  is 
bottomed  both  upon  principle  and^  authority.    The  redemption 
is  from  the  sale,  and  not  from  the  mortgage;  and,  if  the  lien  of 
the  personal  decree  has  never  attached  by  reason  of  the  mort- 
gagor not  having  the  fee  of  the  property  at  the  time  it  was  ren- 
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idered,  there  never  existed  any  lien  to  be  reinfltated  againii  liis 
facceBsor  in  interest^  who  purchased  prior  to  the  decree.^ 

Thia  was  by  way  of  argument^  and,  while   it  may  not  have 
been  necessary,  strictly  speaking,  to  the  decision  of  that  cast, 
yet  we  think  it  sound  doctrine,  and  are  quite  ready  to  adhere  to 
it  now,  where  it  is  especially  invoked  in  behalf  of  respondent  ai 
decisive  of  the  present  controversy.    But  we  cannot  agree  with 
counsel  that  such  is  its  relevancy  and  effect.    The  statute  pro- 
vides how  a  lien  other  than  a  judgment  or  decree  may  be  for^ 
closed,  which  shall  be  by  suit.    In  addition  to    the  decree  of 
foreclosure,  if  it  appear  that  a  promissory  note  or  other  per* 
sonal  obligation  has  been  given  by  the  mortgagor  or  other  lien 
debtor  for  the  payment  of  the  debt,  a  decree  may  be  had  against 
him  for  the  amount  of  such  debt,  as  in  the  case  of  an  ordinair 
decree  for  the  recovery  of  money.    Any  person  having  a  hen 
subsequent  to  plaintiff  upon  the  same  property  shall  be  made  a 
party  to  the  suit,  and,  when  it  is  adjudged  that  any  of  the  de- 
fendants have  a  lien  upon  the  property,  the  court  shall  make  a 
like  decree  in  relation  thereto  and  the  debts  secured  thereby  as 
if  such  defendant  were  a  plaintiff  in  the  suit;  and  when  a  decree 
is  given  foreclosing  two  or  more  liens  upon  the  same  property, 
or  any  portion  thereof,  in  favor  of  different  persons,  not  unit^ 
in  interest,  such  decree  shall  determine  and  specify  the  order  of 
time  according  to  their  priority,  in  which  the  debts  secured  by 
puch  liens  shall  be  satisfied  out  of  the  proceeds  of  the  sale  of 
the  property.    If  the  decree  is  in  favor  of  the  plaintiff  only,  ex- 
ecution may  issue,  as  in  ordinary  cases ;  but,  if  in  favor  of  dif- 
ferent persons  not  united  in  interest,  it  shall  issue  at  their  joint 
request,  or  the  order  of  the   court.    When  the  decree    is  also 
against  the  defendants  or  any  one  of  them  in  person,  and  the 
proceeds  of  the  property  involved  by  the  lien  are  not  sufficient 
to  satisfy  the  *®®  same  as  to  any  sum  remaining,  it  may  be  en- 
forced by  execution,  as  in  ordinary  cases.    In  such  case,  if  the 
decree  be  in  favor  of  different  persons,  not  united  in  interest,  it 
shall  be  deemed  a  separate  decree  as  to  such  persons,  and  may 
be  enforced  accordingly :  Bellinger  &  Cotton's  Annotated  Codes 
and  Statutes,  sees.  423-426.    It  is  further  provided   that  "a 
A^ree  of   foreclosure  shall  have  the   effecjk  to  bar  the  equity 
of   redemption,  and   property   sold  on   execution  issued  upon 
a  decree  may  be  redeemed  in  like  manner  and  with  like  ef- 
fect as  property   sold  on  an  execution  issued  on  a  judgment, 
and  not  otherwise^'  (section  427) ;  and  also  that  '^during  the 
pendency   of  an  action  at  law   for  the  recovery  of  a  debt  se* 
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mred  by  any  lien  mentioned  in  section  423^  a  suit  cannot  be 
naintained  for  the  foreclosure  of  such  lien^  nor  thereafter 
ixileBS  judgment  be  given  in  such  action  that  the  plaintiff  re- 
cover such  debt  or  some  part  thereof^  and  an  execution  thereon 
igainst  the  property  of  the  defendant  in  the  judgment  is  re- 
sumed unsatisfied  in  whole  or  in  parf'  (section  429). 

It  18  very  apparent  from  these  sections  of  the  statute  that  a 
ludginent  lien  creditor  should  be  made  a  party  defendant^  if  it 
is  designed  to  devest  him  of  any  interest  he  has  acquired  in  the 
subject  of  the  foreclosure.    In  De  Lashmutt   v.  Sellwood,  10 
Or.  319,  it  was  held  that  such  a  junior  lienholder  was  not  in 
any  way  affected  by  proceedings  to  foreclose  to  which  he  was 
not  made  a  party^  and  that  his  right  to  sell  on  execution  and 
coiiYey  the  title   remained  unimpaired,  and  this   as  against  a 
prior  sale  under  the  decree  of  foreclosure.     Springing  out  of 
of  the  legal  principles  and  conditions  established  by  this  case 
was  another — Sellwood  v.  Gray,  11  Or.  634,  5  Pac.  196 — ^which 
was  a  suit  brought  by  the  holder  of  the  sheriff's  deed  under  the 
foreclosure  decree  against  the  judgment  creditor,  who  had  pur- 
chased under  execution  on  his  judgment,  to  require  him  to  re- 
deem from  the  mortgage,  and  it  was  held  that  such  a  suit  could 
be  maintaiued;  that  the  purchaser  under  the  ineffectual  sale 
under  the  decree  became  subrogated  to  the  position  of  the  mort- 
gagee;   and  that  the   judgment  creditor   should  redeem,   not 
under  the  statute,  but  *^  by  doing  equity — ^that  is,  paying  the 
amount  of  the  mortgage  debt,  both  principal  and  interest,  or 
such  as  remained  unpaid,  or  be  forever  barred  of  all  interest  in 
the  premises.    The  doctrine  is  concisely  stated  in  Osbom  v. 
Logus,  28  Or.  302,  310,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997, 
998,  that  ^'a  purchaser  under  such  a  decree  may  insist  upon  a 
redemption  by  the  lienor  not  made  a  party,  failing  in  which 
such  lienor  will   be  thenceforth  barred   of  all  interest   in  the 
premises*' ;  and  it  has  been  reaffirmed  in  Koemer  v.  Willamette 
Iron  Works,  36  Or.  90,  78  Am.  St.  Bep.  759,  58  Pac.  863,  and 
Gaines  v.  Childers,  38  Or.  200,  63  Pac.  487.     So  that  a  judg- 
ment  lien  creditor  not  made  a  party  to  a  suit  to  foreclose  a  prior 
mortgage  is  in  no  way  affected  by  the  decree.    He  may  have  ex- 
ecution issue  upon  his  judgment,  and  sell  and  obtain  the  legal 
title,  notwithstanding  the  foreclosure.    But  he  may  redeem  if 
he  desires,  or  may  be  compelled  to  do  so,  and  in  either  case  he 
must  pay  the  entire  mortgage  debt  and  interest  under  the  equit- 
able rule,  and  not  under  the  statute,  as  from  a  sale  under  the 
decree. 
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Now,  what  k  the  status  of  a  judgment  lien  creditor  wlien  ht 
has  been  a  party^  regularlj  brought  in,  and  becomes  legally  sub- 
ject to  the  decree  of  foredosure?    If  he  desires  to  ]>eTpetustB 
his  lien  as  it  pertains  to  the  particular  properiy  inYolyed  by  the 
fpait,  it  is  plain  he  must  set  it  up;  otherwise  he  must  stand  ia 
default,  and  can  get  nothing.    Whether  he  is  entitled  to  a  per- 
sonal decree  therein,  as  if  he  were  a  plaintiff,  is  a  question  wb 
are  not  now  called  upon  to  decide.    None  such  was  obtained  in 
the  foreclosure  involved  here.    He  would  have  a  voice,  under  the 
statute,  as  to  the  issuance  of  the  execution,  but  could  have  bobs 
on  his  own  motion,  save  by  the  order  of  the  courts  unless  he 
should  obtain  a  deficiency  decree.    In  2  Jones  on  Mortgagor 
fourth  edition,  section  1437,  we  find  this  text :  ^'A  creditor  hav- 
ing a  judgment  rendered  before  the  sale,  but  subsequent  to  ^ 
decree,  may  redeem  at  any  time  before  the  sale  by  virtue  of  his 
lien«    But  after  the  sale  the  right  is  as  effectually  barred  as  if 
the  creditor  had  been  made  a  party  to  the  proceeding.^    The 
redemption  must  be  from  the  mortgage,  ^^^  but  a  sale  will  cat 
him  off  from  that,  and  so  will  he  be  cut  off  if  he  made  a  partj 
to  the  proceeding.     Of  what  avail  would  be  a  decree,  if,  not- 
withstanding, the  judgment  creditor  could  have  execution  issoe^ 
and  sell  under  his  judgment?    There  must  be  some  purpose  in 
requiring  birn  to  be  made  a  party  to  the  foreclosure  suit,  and 
what  purpose  can  be  subserved  thereby  if  it  denies  or  curtails 
none  of  his  rights  acquired  by  his  judgment? 

The  clear  purpose,  as  well  as  effect,  of  a  foreclosure  proceed- 
ing under  the  statute  is  to  conclude  all  parties  to  the  record, 
and  bind  them  by  the  decree.    It  isi,  in  a  sense,  a  proceeding 
in  rem;  strictly  so  in  so  far  as  it  determines  the  status  of  the 
property  involved  by  the  liens,  but  not  as  it  relates  to  a  personal 
decree.    It  determines  and  declares  priorities  and  preferences 
and  marshals  the  assets;  that  is,  determines  the  order  in  which 
the  proceeds  of  the  property  shall  be  applied  with  reference  to 
the  various  liens  when  sold,  the  necessary  and  inevitable  result 
of  which   is  to  merge   all  liens  involved,  whether  general  or 
special,  in  the  decree;  and  thenceforth,  if  it  is  sought  to  subject 
the  property  to  the  payment  of  any  of  these  distinct  liens,  it 
must  be  done  under  the  decree  in  accordance  with  its  directions^ 
and  by  virtue  of  the  process  provided  for  its  enforcement    The 
parties  can  have  no  remedy  or  process  to  enforce  their  individ- 
ual liens   as  they  existed  prior  to  the  foreclosure,   because  H 
cuts  them  off,  and  gives  them  the  process  provided  for  the  en- 
forcement of  the  decree  where  the  priorities  are  determined  and 
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the  assets  mar^aled:  Laiiriat  y.  Stratton^  6  Saw.  339^  11  Fed. 
107.  Now^  while  it  may  be  conceded  that  the  effect  of  the  re- 
demption by  Williams  as  Taylor's  successor  to  the  equity  of  re- 
demption or  legal  title  was  to  restore  the  estate  and  reinstate 
the  general  lien  for  any  unpaid  balance  of  any  personal  decree 
that  may  have  been  rendered  in  that  suit,  yet  it  cannot  be  ef- 
f  ectaye  to  Tacate  the  decree  and  restore  Johnson  or  his  successor 
in  interest,  the  defendant  herein,  to  all  liis  rights  under  his 
original  judgment,  including  his  right  to  have  execution  issue,. 
and  to  levy  it  upon  the  property  dealt  with  in  the  foreclosure. 
Ab  to  that  ^*^  he  has  becoi  forever  barred;  and  his  general  lien, 
nnlees  he  has  obtained  one  in  the  foreclosure  proceedings,  can- 
not avail  him  for  the  purpose.  He  has  had  his  day  in  court  as 
to  the  property,  and  must  abide  the  adjudication,  and,  unless 
the  property  comes  again  into  the  hands  of  his  judgment  debtor, 
hip  general  lien  by  virtue  of  his  original  judgment  is  forever 
gone.  • 

Counsel,  in  their  1>rief,  put  a  hypothetical  case  by  supposing 
that^  after  the  decree  in  the  Flanders  foreclosure  had  been  en- 
tered, Taylor,  the  judgment  debtor,  had  paid  off  the  amount 
due  under  the  mortgage,  attorney's   fees,  and  costs,   and  had 
also  paid  all  other  liens  adjudged  by  the  decree,  except  the  one 
based  upon  the  judgment  in  question,  but  failed  to  pay  that, 
and  ask.  Would  appellant  claim,  under  such  circumstances,  that 
the  Flanders  foreclosure  decree  had  barred   or  foreclosed  the 
lien  of  the  last-named  judgment?    We  answer  that  such  would 
logically  have  been  its  effect,  and,  if  the  defendant  herein  de^ 
aired  to  pursue  the  property,  and  obtain  satisfaction  of  his  de- 
mand out  of  it,  he  must  have  done  so  by  execution  in  the  fore- 
closure suit,  and  under  the  decree  therein  rendered.    The  prior 
demands  or  liens  having  been  voluntarily  satisfied,  the  defend- 
ant could  have  had  his  execution  to  enforce  the  decree,  and  have 
the  property  applied  to  the  payment  of  his  lien  as  therein  de- 
termined; but,  tiie  property  having  been  once  sold  under  the  de- 
creei,  and  Taylor,  or  rather  his  successor  in  interest,  having  re- 
deemed, the  specific  lien  is  discharged.    If,  however,  the  de- 
fendant herein  had  acquired  a  personal  decree  in  the  foreclosure 
8uit,  and  tlie  same  had  been  regularly  docketed,  he  would  have 
been  entitled  to  an  execution  upon  that,  as  in  ordinary  cases, 
but  he  can  have  no  execution  upon  his  judgment  in  the  law  ac- 
tion, as  it  has  never  reattached  by  the  properly  coming  again 
into  the  hands  of  the  judgment  debtor. 
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It  follows  that  the  defendant  should  be  enjoined  from  fmtfaer 
prosecuting  his  execution  in  the  law  action^  and  the  decree  d 
the  court  below  will  be  reversed^  and  one  here  entered  in  aoooti- 
ance  with  the  prayer  of  the  complaint. 


A  Decree  of  Foreclosure  eondades  tho  rights  of  all  parties  to  tti 
action,  and  a  sale  thereunder,  consummated  hj  the  sheriif' s  deed, 
passes,  as  against  them,  the  entire  estate  held  by  the  Biortgagtir  at 
the  date  of  the  mortgage:  Montgomery  v.  Middlemiss,  21  CaL  103^ 
81  Am.  Dec.  146;  Ames  v.  8fcover,  98  Wis.  372,  67  Am.  St  Bcpi 
813,  98  N.  W.  372. 

The  Effect  of  Redemption  from  an  execution  sale  as  reinatatiif 
the  lien  of  the  judgment,  for  the  balance  remaining  due  thereof 
is  considered  in  the  monographic  note  to  Flanders  ▼•  Anmacl^  (7 
Am.  8t  Bep.  510-517. 


COX  V.  BOTAL  TBIBB. 

[42  Or.  865,  71  Pac.  73.] 

COBONSB'8  INQUEST— Admissibmty  of   as    BiidSBM— U 

England  coroneors'  postmortems  are  admissible  as  evidence  ef  tks 
status,  but  are  not  canclusive^  snd  the  like  rule  pre^n&ils  ia  sonis 

of  the  United  States,     (p.  757.) 

OOBONEB'S  INQUEST  as  Eridenoe  of  Suicide. — ^The  Terdid 
of  a  coroner's  jury  is  not  admissible  in  Oregon  to  prove  that  the 
decedent  came  to  his  death  by  suicide,     (p.  759.) 

COBONEB'S  INQUEST  Attached  to  Proofs  of  DeatlL—Ths 

record  of  a  coroner's  inquest  attached  to  proofs  of  death  made  by 
the  beneficiary  or  his  agent  in  conformity  to  blanks  furnished  l^ 
the  insurer,  is  admissible  in  evidence  along  with  such  proofs,  upoi 
the  ground  that  it  is  an  cidmiseion  of  the  beneficiary  against  hit 
interest  as  to  the  cause  of  death,     (p.  760.) 

OCBONEB'S  INQUEST.— When  Proofs  of  Death  are  FB^ 
Dished  by  an  Agent  of  the  Insurer  the  record  of  a  coroner's  inquest 
is  not  admissible  in  evidence  because  it  has  been  made  a  part  of 
such  proofs.  Where,  on  the  death  of  the  insured,  the  lodge  to 
which  he  belonged  is  required  to  notify  the  supreme  ezeeutiye 
council  and  to  furnish  proofs  of  death,  proofs  so  furnished  must 
be  deemed  to  have  been  furnished  by  the  agent  of  the  insurer, 
(p.  760.) 

INSXTBANOE. — ^The  Burden  of  Proof  to  Establish  that  tbi 
Iiisored  Died  by  Suicide  is  upon  the  insprer.    (p.  760.) 

INSUBANCE.~The  Presumption  is  that  the  Death  of  tibi 
Xosnred  resulted  from  a  natural  cause,    (p.  760.) 

IKSUBAKOE — Oanse  of  Death,  When  a  Qaestioii  for  the  Jtey. 
Unless,  upon  the  evidence,  there  could  not  reasonably  be  two  opin> 
ions  as  to  the  cause  of  death,  ^e  question  must  be  sobmitted  ts 
the  jury.     (p.  761.) 
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IK8X7RAKOE— Suicide,  Death  by,  When  not  Proved  bo  m  to 
Yalce  the  Question  ftom  the  Jury.— Evidence  that  the  body  of  the 
deceased  was  found  floating  in  an  eddy  of  the  river  about  a  mile 
£roin  the  place  of  her  residence;  that  she  had  been  in  ill-health, 
financially  embarrassed  and  despondent,  and  had  threatened  to  take 
lier  life,  does  not  establish  her  suicide,  so  as  to  take  the  question 
from  the  jury,  where  there  is  doubt,  from  the  evidence,  whether 
ber  threat  was  seriously  made,  and  there  is  testimony  tending  to 
iiho'W  that  she  died  from  asphyxiation,     (p.  761.) 

INSXJBAKOE — Suicide— Instmction. — In  an  action  to  recover 
on  a  policy  of  life  insurance,  an  inatruction  that  suicide  is  an  af- 
firmative defense;  that  the  burden  is  upon  the  defendant  to  es' 
tablish  it  by  a  preponderance  of  the  testimony;  that  when  a  per- 
son is  found  dead  from  unezplainable  causes,  the  presumption  i» 
tbat  his  death  was  natural  or  accidental,  if  nothing  appears  to  the 
contrary;  that  self-destruction  ia  contrary  to  the  general  conduct 
of  mankind;  that  the  plaintiff  is  entitled  to  recover,  unless  the 
evidence  tends  to  overcome  this  presumption  ana  satasty  tne  jury 

that  the  death  was  voluntary;  that  the  presumption  of  law  is,  in 
the  absence  of  any  evidence  as  to  the  cause  of  death,  that  it  hap- 
pened from  natural  causes  and  did  not  arise  from  self-destruction; 
and  that  if  in  the  case  there  is  no  proof  as  to  the  cause  or  man- 
ner of  death  of  the  insured,  or  the  evidence  as  to  whether  her  death 
was  caused  by  accident  or  natural  causes,  and  not  by  her  own 
hands,  is  equally  balanced,  the  jury  should  find  in  favor  of  the 
presumption;  that  the  presumption  is  disputable;  and  if  from  all 
the  evidence,  the  jury  finds  the  preponderance  to  be  that  she  came 
to  death  by  her  own  hands,  they  must  find  for  the  defendant,  is 
not  erroneous,  and  the  use  therein  of  the  words  "  unezplainable '^ 
and  '' satisfied"  is  to  define  the  presumption  alluded  to,  and  leaves 
the  jury  to  say  whether  there  was  any  proof  as  to  the  cause  or 
manner  of  death,     (pp.  762,  763.) 

Harry  B.  Walker,  William  D.  Penton  and  Eufus  A.  Leiter> 
for  the  appellant. 

Arthur  C.  Spencer  and  Chamberlain  ft  Thomas,  for  the  re- 
spondent. 

«»  WOLVERTOlf,  J.  This  is  an  action  by  Dean  Cox,  a 
minor,  by  J.  P.  Finley,  her  next  friend,  against  the  Royal  Tribe 
of  Joseph  to  recover  upon  a  beneficiary  certificate  for  two  thou- 
sand dollars,  issued  by  the  defendant  to  *®®  Capitola  Blanche 
Cox,  a  married  woman,  in  favor  of  the  plaintiff,  her  daughter. 
Immediately  prior  to  the  death  of  Mrs.  Cox,  which  occurred 
July  1, 1899,  she  was  engaged  in  conducting  a  restaurant  at  No. 
206  Madison  street,  between  First  and  Front,  in  the  city  of 
Portland.  She  had  been  engaged  in  the  business  some  six 
weeks  or  more,  and  lived  in  a  room  adjoining  or  over  the  rea- 
taurant  Early  in  May  she  had  a  severe  attack  of  la  grippe, 
was  attended  by  a  physician,  and  found  to  be  sufliering  from  in- 
tense pain  in  the  head,  and  was  at  times,  as  described  by  the 
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phyaiciaiiy  ''nearly  wild.*'    She  apparently  recoTered  from  £his 
trouble  by  the  last  of  the  month,  except  that  it  left  her  in  a 
nervous  condition.    It  was  her  habit  to  rise  at  5  o'clock  in  the 
morning,  or  earlier,  and  do  her  marketing.     On  the  CTening  of 
June  30th,  about  9  o'clock,  her  daughter,  who  was  Tnalring  hs* 
home  with  J.  P.  Finley,  some  two  and  a  half  blocks  distant^ 
was  with  her  at  the  restaurant,  and  testified  that  her  mother 
walked  part  of  the  way  home  with  her;  that  she  said  she  did  not 
feel  like  going,  had  to  stop  and  rest  on  the  way,  and  was  so  tired 
that  the  witness  requested  her  to  return,  which  she  did ;  that  she 
was  with  her  mother  the  second  day  before  her  decease,  and 
that  she  was  light-hearted ;  that  shortly  before  her  death  she  had 
a  slight  stroke  of  paralysis,  but  that  it  did  not  amount  to  any- 
thing; that  her  financial  condition  was  such  that  she  had  to  call 
upon  some  of  her  friends  for  assistance,  among  whom  were  Miss 
Anna  Finley   and  Mrs.  Green,   the  latter  living   at  Hamilton 
avenue.  South  Portland,   from  whom  she  borrowed    something 
like  one  hundred  dollars;  that  Mrs.  Green  lived  south  of  where 
deceased  was  found,  and  that  she  could  have  conveniently  gone 
that  way  in  going  to  her  place  of  residence;  and  that  she  wait 
to  see  Mrs.  Green  frequently,  going  both  in  the  daytime  and 
the  evening.     Inez  Jenkins  testified  that  she  had  a  rooming- 
house  adjoining  the  restaurant,  and  that  Mrs.  Cox  roomed  with 
her  occasionally;  that  witness  saw  her  and  talked  to  her  about 
10  o'clock,  after   she  had  retired,    on  the  evening   before  her 
death;  that  she  said  she  had  a  great  deal  of  trouble  in  her  res- 
taurant and  had  just  employed  a  married  man  and  his  wife  to 
cook  for  her;  that  she  spoke  of  being  tired,  and  **''  complained 
of  the  top  of  her  head  hurting  her,  and  said  that  when  she  laid 
down  at  night  she  wrung  a  towel  out  of  ice  water  and  put  it  on 
her  head ;  that  she  had  been  complaining  of  her  head  for  about 
three  weeks;  that  she  said  she  thought  her  business  would  be 
prosperous  if  she  only  had  the  means  to  get  ahead,  and  remarked 
that  she  had  but  little  means  with  which  to  obtain  provisions  for 
breakfast;  that  she  left  the  room  about  5  o'clock  in  the  morn- 
ing; that  at  one  time  previous  witness  heard  her  say  she  had  a 
notion  to  take  a  revolver  and  blow  out  her  brains,  but  laughed 
when  she  said  it,  and  witness  thought  little  about  the  incident; 
that  she  was  in  the  habit  of  carrying  a  revolver  for  self-protec- 
tion, and,  as  a  rule,  she  went  in  the  morning  to  Duffy's  market, 
on  the  comer  of  Front  and  Madison;  that  on  the  morning  in 
question  the  meat  was   sent  over  to  the   restaurant,  and  that 
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witness  found  her  purse,  after  her  death,  at  the  restaurant,  with 
a  little  money  in  it. 

It  is  further  shown  that  at  7:15  o'clock  in  the  morning  of 
July  1st  her  body  was  found  floating  in  an  eddy  of  the  river  at 
the  foot  of  Mead  street  about  a  mile  south  of  her  place  of  place 
of  business.     The  river  was  high,  and  at  the  place  referred  to 
the  water  was  from  four  to  eight  or  ten  feet  deep.     It  was  near 
the  railroad  track,  along  which  the  old  macadamized  road  ran^ 
which  was  usually  traveled  by  persons  going  to  and  from  parts 
of  South  Portland.     When  first  seen,  her  body  was  ten  or  fif- 
teen feet  from  shore,  face  upward,  and  her  hair  loose,  and  gath- 
ered about  her  face.     On  the  shore,  and  within  a  few  feet  of 
the  water^s  edge,  was  found  her  straw  hat,  underneath  which 
were  deposited  her  pistol  and  a  note  in  her  handwriting,  written 
with  a  lead  pencil  on  yellow  paper,  containing  these  words  and 
figures,  'Tklrs.  Cox.  206  Madison  street,*'  and  near  by  was  her 
cape  or  cloak.    The  margin  of  the  river,  from  the  road  down  to 
the  water,  was  covered  with  grass,  and  the  track  of  a  woman 
heading  toward  the  stream  was  found  at  the  water's  edge,  partly 
covered  by  the   water.    Her  two  account  books,   tied  together 
with  a  string,  which  she  was  in  the  habit  of  carrying  with  her 
when  marketing,  were  found  in  the  water  near  the  shore,  and 
the  paper  upon   which   the  note  was  vnritten  was    apparently 
®®®  taken  from  one  of  these  books.     Examination  of  the  body 
disclosed  that  the  lungs  were  free  from  water;  that  sand  was 
contained  in  her  nostrils,  that  her  lips  were  of  a  violet  color, 
and  that  there  were  no  bruises  upon  the  body,  or  any  indication 
of  violence.     Dr.  Candiani,  the  physician  who  examined  her  at 
the  morgue  during  the  coroner's  inquest,  testified  that  the  indi- 
cations showed  that  she  died  from  asphyxiation — ^that  is  to  say, 
on  being  submerged  she   closed  her  mouth,   thereby  excluding 
water  from  the  lungs,  resulting  in  asphyxiation;  and  that  the 
body  had  the  appearance  of  having  been  in  the  water  a  short 
time   only — from  two   to  four  or   five  hours.    Mrs.    Cox  was 
about  thirty-seven  years  of  age,  stout  build,  weighing  one  hun- 
dred and  eighty-five  pounds  and  upward.    The  jury  were  taken 
to  view  the  place  where  her  body  was  found.     During  the  course 
of  the  trial  the  record  of  the  coroner's  inquest  was  offered  in 
evidence  by  the  defendant  for  the  purpose  of  showing  that  death 
was  the  result  of  suicide,  there  being  a  clause  in  the  policy 
voiding  it  if  death  was  so  occasioned,  and,  upon  objections  in* 
terposed  thereto,  it  was  rejected  by  the  court.    The  defendant 
also  offered  in  evidence  proofs  of  Mrs.  Cox's  death,  submitted 
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ky  J.  n.  Bridgef  ord,  scribe  of  the  local  lodge,  to  the  Suprema 
Executive  Council,  with  a  copy  of  the  coroner's  record  atbu^hed 
thereto,  whereupon  objection  was  again  made  to  the  introdiic- 
tion  of  such  record,  but  not  as  to  the  other  proofs,  and,  defend- 
ant's counsel  being  unwilling  to  segregate  it  there&om,  the 
whole  was  rejected.  At  the  close  of  plaintiff's  case,  and  again 
at  the  close  of  the  testimony,  the  defendant  moved  for  a  non- 
waii,  which  motion  was  in  each  instance  denied.  Defendant 
also  requested  the  court  to  direct  the  jury  to  find  a  verdict  for 
defendant  This  was  also  refused,  and,  the  verdict  and  judg- 
ment being  for  plaintiff,  the  defendant  appeals. 

•••  1.  The  first  question  of  vital  importance  presented  is  re- 
electing the  admissibility  of  the  record  of  the  coroner's  inquisi- 
ikm  super  visum  corporis  as  independent  evidence  to  show  the 
fact  of  suicide.  The  contention  of  counsel  is  that  defendant 
was  entitled  to  have  it  go  to  the  jury,  not  as  conclusive  evidence 
of  the  fact,  but  along  with  the  other  evidence  bearing  upon  the 
subject^  for  their  consideration.  Anciently,  the  office  of  coio- 
■er  was  of  great  dignity,  and  exercised  by  persons  of  hi^ 
authority,  as  well  as  by  those  in  lesser  degree  and  station. 
Blackstone  says:  '^There  are  also  particular  coroners  for  every 
county  of  England,  usually  four,  but  sometimes  six,  and  some- 
times fewer.  This  office  is  of  equal  antiquity  with  the  sheriff, 
and  was  ordained  together  with  him  to  keep  the  peace  when  the 
earls  gave  up  the  wardship  of  the  county.  He  is  stiU  chosen 
by  all  the  freeholders  in  the  county  court" :  1  Blackstone's  Com- 
mentaries, *347.  As  ascertained  in  great  measure  from  the 
statute  (4  Edward  I.  de  officio  coronatoris),  the  powers  and 
duties  of  the  coroner  are  both  judicial  and  ministerial,  his  judi- 
cial authority  extending  to  inquiries  touching  the  manner  of 
death  of  any  person  slain,  or  dying  suddenly  or  in  prison, 
which  must  be  super  visum  corporis;  and  also  to  inquiries  re- 
specting treasure  trove  and  shipwreck.  His  ministerial  office 
is  only  as  the  sheriff's  substitute :  1  Blackstone's  Commentaries, 
♦349;  t  Bacon's  Abridgment,  428.  A  coroner's  court  in  Eng- 
land is  a  court  of  record,  and  upon  a  finding  of  felo  de  se  the 
executor  or  administrator  may  remove  the  inquest  of  office  into 
the  court  of  the  king's  bench,  and  traverse  it ;  for  it  is  said :  "It 
would  be  hard  that  he  should  be  concluded  by  an  inquisition, 
which  is  nothing  more  than  an  inquest  of  office,  taken  behind 
his  back":  Starkie  on  Evidence,  10th  ed.,  ^404;  7  Am.  &  Eng. 
Bncy.  of  Law,  2d  ed.,  604 ;  1  Hale's  Pleas  of  the  Crown,  416, 
417;  Gamett  v.  Ferrand,  6  Barn.  &  C.  611.    In  the  United 
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States  they  are  generally  denominated  courts  of  inferior  jniia- 
diction,  and  not  of  record :  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed, 
604 ;  bi2t  in  this  state  the  organic  act  does  not  so  much  as  dignify 
the  ofiBce  with  any  judicial  functions  whatever :  Const.,  art.  €^ 
sec.  6;  art  •''•  t,  sees.  1,  9.    In  the  case  of  a  felo  de  se,  under 
the  old  law  his  goods  and  chattels  were  forfeited  to  the  king; 
and  his  body  was  given  over  to  an  ignominious  burial,  these  re- 
sultant features  giving  the  inquisition  the  semblance  of  an  ac- 
tion in  rem,  which  determined  the  status  both  of  the  person  of 
the  deceased  and  of  his  goods  and  chattels.    So  it  has  come  t* 
be  held  in  England  that  inquisitions  postmortem  are  admissible 
as  evidence  of  the  status,  but  not  conclusive :  Sergeson  v.  Sealey^ 
2  Atk.  412 ;  Starkie  on  Evidence,  10th  ed.,  *406 ;  1  GreenleaC 
on  Evidence^  15th  ed.,  sec.  556.    A  like  rule  has  been  promul- 
gated in  some  of  the  states  of  the  Union,  based  upon  the  rea- 
soning that  gave  rise  to  it  in  the  country  of  its  nativity :  IJnitel 
States  Life  Ins.  Co.  v.  Vocke,  129  lU.  667,  22  N.  E.  467 ;  Pyk 
v.  Pyle,  168  111.  289,  41  N.  E.  999 ;  Grand  Lodge  v.  Wietinft 
168  ni.  408,  61  Am.  St.  Bep.  123,  48  N.  E.  69 ;  Supreme  Lodge 
V.  Fletcher,  78  Miss.  377,  28  South.  872,  29  South.  623 ;  MefaK 
radt  V.  Modem  Brotherhood,  112  Iowa,  622,  84  N.  W.  4«. 

The  leading  case   is  perhaps  the  first   cited — ^ITnited  Stater 
life  Ins.  Co.  v.  Vocke,  129  111.  657,  22  N.  E.  467— which  bases 
the  rule,  not  upon  the  groimd  that  the  coroner  acts  in  a  judictal 
capacity,  for  the  organic  act  of  the  state  of  Illinois  deprived 
him  of  any  such  power,  but  for  the  reason  that  the  inquisition 
is  made  by  a  public  officer,  acting  under  the  sanction  of  an  of- 
ficial oath  in  the  discharge  of  a  public  duty  enjoined  upon  hiOy 
and  returned  to  and  filed  in  the  office  of  the  clerk  of  the  circuit 
court,  as  required  by  law;  Mr.  Justice  Baker,  in  his  concurring 
opinion,  affirming  that  such  an  inquisition  thereby  became  a 
record  of  the  circuit  court,  and  as  such  is  compet^t  as  testi- 
mony.   This  authority  is  apt  under  our  constitution  as  well,  in 
so  far  as  it  discards  the  idea  that  a  coroner's  inquest  is  judicial  in 
character.    Under  our  statute  the  coroner  has  power,  when  in- 
formed that  a  person  has  been  killed  or  dangerously  wounded 
by  another,  or  has  suddenly  died  under  such  circumstances  a» 
to  afford  a  reasonable  ground  to  suspect  that  his  death  has  been 
occasioned  by  criminal  means,  or  has  committed  suicide,  to  in- 
quire, by  the  intervention  of  a  jury,  into  the  cause  of  the  death 
or  wound,  and  to  perform  the  ®''^  other  duties  incidental  thereto 
in  the  manner  prescribed   by   statute:  Bellinger   &   Cotton^t 
Annotated   Codes  and   Statutes,  sec.  1046.    His  duty  requires 
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liim  to  go  to  the  place  where  the   dead  or  wounded  person 
18,    and    Bummon    six    qualified   persons  to   serve  as    jurors, 
whoae  duty  it  beceomes,  on   being  sworn,  to  inquire  who  the 
person  was,  and   when,   where  and  by  what  means  he  came 
to  his   death  or  was  wounded,  as  the  case  may  be,  and  into 
the  circumstances  attending  the  death  or  woimding,  and  give  a 
true  verdict  therein  according  to  the  evidence  offered  or  arising 
from  the  inspection  of  the  body.    He  must  subpoena  and  exam- 
ine as  witnesses  every  person  who,  in  his  opinion,  has  knowl- 
edge of  the  material  facts;  also  a  surgeon  or  physician,  who 
must  inspect  the  body,  and  give  a  professional  opinion  as  to  the 
cause  of  death  or  wound;  and,  for  the  purpose  of  compelling 
such  vritnesses  to  attend  and  testify,  or  punishing  them  for  dis- 
obedience, he  is  to  be  deemed  a  magistrate.    The  testimony  of 
the  witnesses  and  the  verdict  must  be  reduced  to  writing.    If 
the  jury  find  that  a  crime  has  been  committed,  the   coroner 
must  forthwith  deliver  the  testimony  and  verdict  to  a  magis- 
trate; but,  if  they  do  not  so  find,  he  must  return  the  same  to 
the  clerk  of  the  county  court;  and,  if  the  verdict  also  charge  a 
person  with  the  commission  of  the  crime,  the  magistrate  is  im- 
mediately to  issue  a  warrant  for  the  arrest  of  such  person  as  on 
4m  information,  and,  when  brought  before  him,  to  examine  into 
the  charge  contained  in  the  verdict :  Bellmger  &  Cotton's  Anno- 
tated Codes  and  Statutes,  sec.  1683-1690.    According  to  this 
procedure,  if  the  jury  do  not  find  that  a  crime  has  been  com- 
mitted, the   testimony   and   verdict  must   be  returned  to  the 
clerk  of  the  county  court,  which,  under  the  constitution,  is  a 
court  of  record.    This  would  perhaps  include  a  verdict  that 
death  was  self-inflicted,  so  that  we  have  almost  a  parallel  with 
itlie  Illinois  case. 

However,  it  seems  to  us  that  that  case  and  those  that  follow 
It  proceed  upon  an  erroneous  principle.  Such  a  document,  be- 
fore it  can  be  admissible  under  any  of  the  older  authorities, 
must  be  judicial  in  character,  and  we  cannot  think  that  the 
mere  fact  that  it  is  required  to  be  returned  to  and  filed  with 
the  clerk  of  a  court  of  record  endows  it  with  that  vitality.  Mr. 
^''^  Starkie's  classification  of  judicial  documents  is:  1.  Judg- 
ments, decrees,  and  verdicts;  and  2.  Inquisitions,  depositions, 
and  examinations  taken  in  the  course  of  a  judicial  proceeding. 
A  third  includes  writs,  warrants,  pleadings,  etc.  Of  inquisi- 
tions he  then  says:  "Such  inqnests  as  are  of  a  public  nature, 
and  taken  under  competent  authority,  to  ascertain  a  matter  of 
public  interest,  are,  upon  principles  already  announced,  admis- 
sible in  evidence  against  all  the  world.    They  are  very  analo- 
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^ou8  to  adjudications  in  rem^  being  made  on  behalf  of  the  pub- 
lic.    No  one  is  properly  a  stranger  to  them,  and  all  who  can  be 
affected  by  them  usually  have  the  power  of  contesting  them" : 
Starkie  on  Evidence,  10th  eS.,  ♦316,  403,  404.    We  have  seen 
that  when  suicide  was  involved  it  was  susceptible  of  traverse 
ander  the  English  system  in  the  court  of  the  king^s  bench,  and 
had  legitimate  sanction  of  a  judicial  proceeding  in  every  stage 
of  its  progress  and  development;  and  Greenleaf  does  not  an- 
nounce  a  different   doctrine.    Now,  it  cannot  be  said  that  a 
coroner's  inquest  under  our  system  has  the  sanction  or  is  taken 
in  the  course  of  any  judicial  proceeding;  much  less  that  it  is  of 
judicial  impress.    The  verdict  of  the  jury,  if  no  crime  is  found 
to  have  been  committed,   is  merely   returned  into  a  court  of 
record,  with  no  power  of  revision  or  approval    If  a  crime  has 
been  committed,  and  a  person  is  charged  therewith,  the  verdict 
servee  as  an  information,  upon  which  a  magistrate  may  issue  a 
warrant  of  arrest,  and  examine  him  touching  the  charge;  but 
the  inquisition  has  no  probative  value  in  that  proceeding  even, 
so  that  it  is  wholly  extrajudicial,  and,  within  itself,  is  void  of 
all  the  essential  qualities  that  go  to  make  it  independent  evi- 
dence of  homicide,   self-inflicted.    This    view  is  supported  by 
abundant  authority,  and  we  believe  it  to  be  founded  upon  correct 
legal   principles:  Germania   life  Ins.  Co.  v.    Ross-Lewin,  24 
Colo.  43,  65  Am.  St.  Bep.  215,  51  Pac.  488;  Wasey  v.  Trav- 
elers' Ins.  Co.,  126  Mich.  119,  86  N.  W.  469;  State  v.  Cecil 
County  Commrs.,  64  Md.  426;  Union  Cent.  Life  Ins.  Co.  v. 
HoUowell,  14  Ind.  Ap.  611,  43  N.  E.  277;  In  re  Ealston,  9 
Pa.  Dist.  Bep.  614.    The  record  of  the  inquest  was,  therefore 
properly  rejected. 

^'^  2.  The  next  question  relates  to  the  refusal  to  admit  in 
evidence  the  proofs  of  death  as  a  whole,  which  is  assigned  as 
error.    A  by-law  of  the  defendant  provides  that  upon  the  death 
of  the  assured  the  lodge  of  which  he  was  a  member  shall  at  once 
notify  the  Supreme  Executive  Council,  giving  the  name  of  the 
deceased  member,  the  number  of  his  certificate,  and  shall  furn- 
ish upon  blanks  provided  for  that  purpose  full  and  satisfactory 
proofs  of  death.    The  blank  forms  furnished  by  the  supreme 
lodge  require  that  in  case  of  a  voluntary  or  mysterious  death  a 
duly  authenticated   copy  of   the  coroner's   inquest,  under   his 
hand,  must  accompany  the  proofs.    It  is  undoubtedly  a  well- 
established  rule  of  law  that  the  record  of  a  coroner's  inquest  at- 
tached to  proofs  of  death  made  by  the  beneficiary  or  his  agent, 
in  conformity  to  blanks  furnislied  by  the  company,  is  admissible 
in  evidence,  along  with  such  proofs,  upon  the  ground  that  it 
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contaiiu  adminions  of  the  beneficiary  against  his  interest  as  to 
the  eanae  of  death:  Inauranoe  C6.  y.  Newton,  22  WalL  32;  In- 
nirance  Co.  r.  Higginbotham,  95  TJ.  S.  380 ;  Keels  y.  Mutual  B. 
F.  life  Assn.,  29  Fed.  198 ;  Sharland  y.  Washington  life  Ins. 
Co.,  101  Fed.  206,  41  C.  C.  A.  307 ;  Hart  y.  Fraternal  Alliance, 
108  Wis.  490,  84  N.  W.  851;  Walther  y.  Mutual  Life  Ins.  Co., 
66  CkL  417,  4  Pac.  413.  But  the  rule  can  have  no  application 
where  such  proofs  are  furnished  by  the  company's  agent.  When 
thus  furnished,  nothing  contained  therein,  unless  subscribed  by 
the  beneficiary  or  his  agent,  or  at  least  with  his  express  or  im- 
plied sanction,  can  operate  as  an  admission  on  his  part,  and 
against  his  interest  Such  declarations,  from  their  Yery  nature 
must  necessarily  be  self-serving,  and  could  hardly  fail  to  be  con- 
ducive of  abuse  or  injustice.  By  section  127  of  the  by-laws  of 
the  order,  it  is  made  the  duty  of  the  subordinate  lodge  of  which 
the  deceased  was  a  member  to  notify  the  Supreme  Executive 
Council  of  his  death  in  the  manner  therein  designated,  and  no 
duty  seems  to  have  been  cast  upon  the  claimant  to  furnish  proofs 
of  death  as  a  prerequisite  to  maintain  an  action  upon  the  certi- 
ficate. The  subordinate  lodge  is  thereby  made  the  agent  of  the 
executive  council,  for  whom  it  acts  in  furnishing  *'**  proofs  of 
death,  and  not  for  the  claimant :  Anderson  v.  Supreme  Council, 
136  N.  Y.  107,  31  N.  E.  1092;  Supreme  Council  v.  Boyle,  10 
Ind.  App.  301,  37  N.  E.  1105.  The  death  of  Mrs.  Cox  being 
admitted,  the  object  of  introducing  such  proofs  in  behalf  of  the 
defendant  was  solely  to  show  the  manner  of  her  death,  it  haY- 
ing  been  alleged  as  a  defense  that  it  was  the  result  of  her  own  act. 
As  we  have  seen,  the  record  of  the  coroner's  inquest  is  not  leg- 
itimate evidence  for  that  purpose,  and  it  is  not  rendered  admis- 
sible because  it  is  sought  to  be  introduced  along  with  the  other 
proofs  of  death  made  up  by  the  agent  of  the  defendant,  and 
could  in  no  way  bind  the  plaintiff  as  an  admission  touching  the 
manner  of  deatii.  The  record  was  therefore,  not  proper  for  the 
consideration  of  the  jury,  although  it  constituted  a  part  of  the 
proofs,  there  being  no  controversy  as  to  the  fact  of  death: 
Eoyal  Arcanum  v.  Brashears,  89  Md.  626,  73  Am.  St  Sep.  244, 
43  Ati.  866. 

3.  It  is  further  insisted  that  a  nonsuit  should  have  been 
granted  upon  defendant's  motion  therefor,  or  that  the  court 
diould  have  directed  a  verdict  in  favor  of  the  defendant,  as  re- 
quested. As  to  this  we  are  clearly  of  the  opinion  that  there  was 
sufficient  evidence  adduced  to  justify  the  court  in  letting  the 
case  go  to  the  jury.     The  burden  of  proof  was  with  the  defend* 
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ftni  to  establish  snicide,  and  this  it  has  not  done  by  such  clear 
and  convincing  evidence,  void  of  dispnte  and  controtersy,  aa 
to  warrant  the  court  in  directing  a  verdict  in  its  favor. 

4.  There  is  a  presumption  that  death  is  the  result  of  natural 
causes^  which  inures  to  the  benefit  of  the  plaintiff^  and  should, 
aa  the  first  step,  be  satisfactorily  overcome  before  the  defend- 
ant oould  have  a  verdict. 

5.  Again,  the  defendant  is  called  upon  to  counterbalance  by 
such  cogent  and  convincing  proofs  any  testimony  adduced  tend- 
ing to  establish  death  from  natural  causes  that  there  could 
not  reasonably  be  two  opinions  touching  the  result;  for,  if  it 
were  otherwise,  it  would  be  an  invasion  of  the  province  of  the 
jury  to  take  the  case  from  them.  The  question  here,  then,  is 
the  one  stated  by  the  court  in  the  case  of  Sovereign  Camp  v. 
Haller,  24  Ind.  App.  108,  66  N.  E.  255 :  Are  the  facts  proven 
•"^  such  as  to  exclude  any  other  reasonable  inference  than  that 
the  assured  volimtarily  took  her  own  life?  And  this  we  must 
answer  in  the  negative.  For  cases  of  marked  analogy  support- 
ing  this  view,  see  Beckett  v.  Northwestern  etc.  Assn.,  67  Minn. 
298,  69  K  W.  923 ;  Royal  Arcanum  v.  Brashears,  89  Md.  624, 
73  Am.  St  Rep.  244,  43  Atl.  866 ;  Goldschmidt  v.  Mutual  life 
Ins.  Co.,  12  N.  Y.  Supp.  866,  58  Hun,  611 ;  Travelers'  Ins.  Co. 
V.  Nitterhouse,  11  Ind.  App.  165,' 38  N.  E.  1110;  Stephenson 
V.  Bankers'  Life  Assn.,  108  Iowa,  637,  79  N.  W.  459;  Metz- 
radt  V.  Modem  Brotherhood,  112  Iowa,  522,  84  N.  W.  498; 
Home  Ben.  Assn.  v.  Sargent,  142  TJ.  S.  691,  12  Sup.  Ct.  Rep. 
832;  IngersoU  v.  Knights  of  Golden  Rule,  47  Fed.  272.  It 
cannot  be  said  that  the  evidence  introduced  has  but  one  ten- 
dency, and  that  pointing  to  self-destruction  by  the  deceased. 
It  is  somewhat  in  conflict,  to  say  the  least,  and  different  minds 
may  reasonably  come  to  different  conclusions  as  to  whether  the 
act  was  her  own,  whether  sane  or  insane,  or  whether  it  was  the 
result  of  apoplexy  or  sudden  sickness,  causing  her  to  fall  into 
fbe  water  where  she  was  found. 

6.  The  court  instructed  the  jury,  among  other  things,  as  fol- 
lows: ''One  of  the  defenses  in  this  case  is  that  the  deceased, 
Capitola  Blanche  Cox,  committed  suicide,  and  you  are  in- 
structed that  tiiis  is  an  aflSrmative  defense  set  up  by  defendant, 
and  the  burden  is  upon  the  defendant  to  establish  same  to  your 
satisfaction  by  a  preponderance  of  the  testimony.  When  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption 
is  that  his  death  was  natural  or  accidental,  if  nothing  appears 
to  the  contrary.     Self-destruction  is  contrary  to  the  genera] 


762  American  State  Befobts^  Vol.  95.        [OregoGi 

oondnct  of  mankind.  The  plaintiff  is  therefore  entitted  to  le- 
coi^r,  unless  the  eyidenoe  introduced  has  overcome  this  pre- 
sumption,  and  satisfied  you  that  death  was  yoluntaiy.  The 
presumption  of  law  is,  in  the  absence  of  any  evidence  as  to  tte 
cause  of  death,  that  it  happened  from  natural  causes,  and  thai 
such  death  did  not  arise  &om  self-destruction ;  and  in  this  cas^ 
if  there  was  no  proof  as  to  the  cause  or  manner  of  death  of 
Mrs.  Coz,  or  if  the  evidence  as  to  whether  her  death  was  caused 
by  accident  or  natural  causes,  and  not  by  her  own  hands,  vii 
^'^  evenly  balanced,  you  would  find  in  favor  of  this  presump- 
tion. But  this  is  only  a  disputable  presumption,  and  if,  from  all 
the  evidence  in  the  case,  you  find  by  the  preponderance  th^eof 
that  she  came  to  her  death  by  her  own  hands,  whether  she  vis 
sane  or  insane,  you  must  find  for  defendant/*  Exception  was 
taken  to  this  instruction  on  account  of  the  use  of  the  words 
''unexplainable'*  and  ''satisfied.*'  It  is  suggested  that  Mis.  Cox 
was  not  found  dead  from  unezplainable  causes;  but  it  is  maoi- 
fest  the  term  was  employed  by  the  trial  court  to  define  the 
presumption  alluded  to,  and  it  was  left  to  the  jury  to  say 
whether  there  was  any  proof  as  to  the  cause  or  manner  of  her 
death. 

7.  It  is  also  suggested  that  the  term  "satisfied"  ifl  a  mj"* 
stronger  one  than  should  have  been  employed  in  that  relation, 
signifying,  as  it  does,  to  settle  certainly,  or  fix  pennanentiji 
what  was  before  uncertain,  doubtful,  or  disputed.  It  must  be 
construed,  however,  in  the  sense  in  which  it  was  used.  The 
court  explained  previously  that  the  burden  of  proof  as  to  the 
fact  of  suicide,  if  it  existed,  was  with  the  defendant,  and  this 
it  must  establish  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  testimony.  To  be  '^satisfied'*  by  a  preponderance 
of  the  evidence  and  to  be  "satisfied'*  in  the  general  sense  aw 
entirely  different  conditions  of  the  mind,  and  the  term  waSt 
as  clearly  indicated  by  the  court,  employed  in  the  former  sense. 

8.  But  the  more  serious  objection  seems  to  be  that  the  couit 
should  not  have  instructed  at  all  as  to  the  presumption  of 
death  from  natural  causes,  affirming  that  there  was  sufiBcifiB* 
testimony  otherwise  bearing  on  the  issue  from  which  the  j^ 
should  have  made  up  their  verdict;  and  citing  Sackberger  f' 
National  Grand  Lodge,  73  Mo.  App.  38.  In  the  case  at  bar  the 
evidence  is  not  such  as  to  explain  or  to  indicate  wiiii  ^ 
probability  how  the  body  of  the  deceased  came  to  be  in  the 
water  as  found  as  to  render  the  presumption  unavailable  ^ 
determining  the  cause  of  death.     She  was  found  in  the  water, 
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nxt  no  one  saw  her  go  in^  and  how  she  came  to  be  there — 
rliether  of  her  own  accord  or  by  another  cause — ^no  one  can 
>oBitiTely  say  from  the  testimony;  hence  the  presumption  be- 
(Oixies  '^^  a  pertinent  factor  in  determining  the  cause^  and^  we 
^hink^  was  properly  submitted  to  the  jury  in  aid  of  their  delib- 
isrations.  The  instruction  is  in  accord  with  rule  120  of  Lawson 
>ii  I*resumptive  Evidence,  576,  and  has  the  support  of  Gravea 
r.  Oolwell,  90  111.  612.  These  considerations  affirm  the  judg- 
oient  of  the  trial  court,  and  such  is  the  order  of  this  court 
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inquest  as  evidence  in  civil  suits  has  arisen  most  often  in  that 
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bdsf  made  tbereimder,  in  esM  of  the  death  of  the  deeeued  Vj  Ui 
•WB  baadi. 

In  iUs  emmeetioii  there  are  two  Tiews,  one  holding  it  adnriaflte, 
the  other  inadminible.  The  former  is  supported  hj  the  wei|^  if 
aathority:  Grand  Lodge  ▼.  Wieting^  168  HL  406,  61  Am.  8t  Be^ 
123,  48  N.  Eb  59,  eiting  1  Greenleaf  on  Evidenee,  see.  556;  Stszlv 
on  ETidenee,  eec:  404;  United  SUtes  Life  Lis.  Co.  ir.  Yoeke,  19  IB. 
557,  22  N.  K  467.  In  this  latter  ease,  whieh  is  also  cited  as  Usitoi 
Bute  Life  Lis.  Co.  ▼.  Kielgast,  the  court  said:  "It  win  be  ob- 
served that  the  eyidenee  of  all  witnesses  examined  before  tk 
coroner  Is  required  to  remain  i^  his  office,  while  the  inquest  m^ 
be  sealed  up  and  returned  to  the  clerk  of  the  eirenit  eourt  of  tto 
eountj,  where  it  shall  be  filed.  Thus  the  inquest  becomes^  hj  foitt 
of  the  statute,  a  record  of  the  circuit  court— a  pnblie  record  of 
the  countj  where  the  inquest  is  held.  It  is  a  record  contsiniaf 
the  results  of  a  public  inquiry,  made  by  a  publle  ofBeer  under  ta- 
thority  of  law,  relating  to  matters  in  which  the  pablic  have  am  is* 
terest.  Shall  it  be  held  that  a  public  record  of  this  character  BhiB 
not  be  evidence,  in  a  judicial  proceeding,  tending  to  prove  the  iMti 
found  to  be  true  on  the  face  of  such  record  t  We  are  not  prepsred 
to  adopt  a  rule  of  that  kind,  moreover,  we  believe  the  weight  ^ 
authority  to  be  in  favor  of  the  admission  of  such  evidence."  8Mi 
also,  Daly  v.  Dimock,  65  Conn.  579,  It  AtL  405. 

While  admissible,  it  is,  however,  not  conclusive,  being  only  pnn* 
facie  of  the  facts  found:  United  States  Life  Ins.  Co.  ir.  Yocke,  ^ 
HI.  557,  22  N.  K  467;  Pyle  v.  Pyle,  158  IlL  289,  41  N.  B.  999;  FBii 
V.  Covenant  etc.  Assn.,  60  HL  App.  274;  Metzradt  v.  Modem  Brotll6^ 
hood,  112  Iowa,  522,  84  N.  W.  498;  Supreme  Lodge  v.  Fletcher,  W 
Miss.  377,  28  South.  872,  20  South.  523;  Sergeson  v.  Sealey,  2  AtL 
412.  See,  also,  Walther  v.  Mutual  Life  Ins.  Co.,  65  CaL  417,  4 
Pac.  413;  Ins.  Co.  v.  Newton,  22  WalL  32;  Insurance  Co.  ▼.  Hig- 
ginbotham,  95  U.  B.  380. 

2.  Inquest  Held  Inadmissible.— The  principal  case.  Cox  v.  Boyil 
Tribe,  42  Or.  365,  71  Pac.  73,  is  opposed  to  this  line  of  dedstoB^ 
as  is  also  (Jermania  Life  Ins.  Co.  v.  Boss  Lewin,  24  Colo.  43,  65 
Am.  St.  Bep.  215,  51  Pac.  488,  a  strong  case.  In  the  course  of  tbo 
opinion,  Chief  Justice  Hoyt  said:  "It  is  claimed  that  inqnisitioii* 
by  coroners  were  admissible  in  evidence  at  common  law,  and  henf^ 
are  now  admissible  in  jurisdictions  where  the  common-law  mle  If*  | 
not  been  changed  by  statutes,  and  the  following  casee  are  cited  i> 
support  of  this  contention:  United  States  Life  Ins.  Co.  v.  Toei^ 
129  IlL  557,  22  N.  E.  467;  Pyle  v.  Pyle,  158  HI.  289,  41  N.  B.  W9j 
Walther  v.  Mutual  Life  Ins.  Co.,  65  Cal.  417,  4  Pac.  413.  ( 

''The  English  rule,  however,  grew  out  of  the  fact  that  the  ^ 
quisition  was  a  judicial  proceeding,  authorized  by  statute,  and  msde 
the  source  of  title  of  the  king  for  lands  escheating  to  the  gof0^ 
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%^  and  hence,  were  analogous  to  proceedings  in  rem,  but  this 
»a0ozL  is  without  force  under  our  system  of  government.  .  .  .« .  No 
c\.e]xipt  has  since  been  made  to  confer  judicial  power  upon  coroners 
K  -tliis  state;  hence,  the  inquest  sought  to  be  introduced  in  thi» 
iLSO  'viras  extrajudicially  taken,  and  should  have  been  excluded 
nder  the  rule  laid  down  by  Professor  Greenleaf:  1  Greenleaf  on 
Evidence,  sec.  556. 

''It  is  true  that  a  contrary  conclusion  has  been  reached  in  ths| 
tate  of  Illinois,  under  statutes  quite  similar  to  our  own,  but  those 
Sises  "were  decided  since  the  statutes  were  adopted  here,  and  for 
his  reason  the  rule  does  not  prevail,  that  in  adopting  a  statute 
if  a  Bister  statb,  we  take  it  with  the  construction  theretofore  put 
ipon  it  by  the  courts  of  that  state.  For  this  reason  the  Illinois 
lecisions  are  persuasive  merely,  and  not  controlling. '^  See  the 
iistinction  made  herein  between  this  case  and  Walther  v.  Mutual 
Life  Ins.  Co.,  65  Cal.  417,  4  Pac.  413,  and  Insurance  Co.  v.  Newton, 
S2  Wall.  32.  For  other  cases  in  which  such  evidence  has  been 
exeluded  see  State  t.  County  Commrs.,  54  Md.  426;  Goldschmidt  ▼• 
Mutual  Life  tns.  Co.,  102  N.  T.  486,  7  N.  £.  408,  reversing  33  Hun, 
441, 

b.     Pflxsonal  Injury  Oases.— The  question  of  the  admissibility  of 
this  kind  of  evidence  has  also  arisen  in  regard  to  personal  injury 
cases,  and  it  is  held  that  while  the  cause  of  death  may  be  shown, 
negligence  may  not,  as  that  is  extraneous  to  the  province  of  the 
inquest:  Chicago  etc  By.  Co.  v.  Staff,  46  111.  App.  499;  Lake  Shore 
etc.  By.  Co.  v.  Taylor,  46  IlL  App.  506;  Cox  v.  Chicago  etc.  By. 
Co.,  92  111.  App.  15.    In  the  former  x>f  these  cases  the  reason  there- 
for is  thus  expressed:   "To  permit  the  conclusions  of  a  coroner's 
jury,   imputing   negligence   and   casting    the    blame   for    the    death 
of  an  individual  upon  a  party  who  was  in  nowise,  save  as  one  of  the 
human  beings  of  the  world,  a  party  to  its  proceedings,  and  had 
neither  voice  in  the  selection  of  the  triers  nor  opportunity  to  place 
before  them   aught   that   might   tend   to   show  his   own   innocence, 
is  to  condemn  one  unheard,  and  to  violate  the  most  fundamental  of 
all  principles  applicable  to  proceedings  in  courts  of  justice." 

Depositions  taken  upon  the  inquest  are  not  admissible,  however: 
Pittsburg  etc.  By.  Co.  v.  McGrath,  115  111.  172,  3  N.  E.  439;  Lake 
Shore  etc.  By.  Co.  v.  Taylor,  46  111.  App.  506. 

e.  Irregular  Verdict. — ^The  report  of  a  coroner  not  based  on  the 
verdict  of  a  jury  regularly  impaneled  is  not  admissible  in  evidence: 
National  Union  v.  Thomas,  10  App.  D.  C.  277.  So  a  paper  purport- 
ing to  be  a  finding  that  the  insured  committed  suicide,  signed  by 
the  coroner  of  St.  Louis,  but  lacking  the  essentials  of  an  inquisition 
under  the  statutes  of  Illinois  or  at  common  law,  as  where  no  jury 
was  impaneled,   cannot   be   introduced   in   an   Illinois    court,   when 
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ih»  tUtniM  of  ICiMonri  are  not  offered  to  show  its  eompetencj:  Si> 
tional  QroM  Logo  etc.  v.  Jung,  65  IH.  App.  313. 

IL    OasM  of  Homicide. 

^  The  Verdict. — While  a  prieoner  cannot  be  tried  upon  a  eor- 
ener's  inquisition,  finding  him  guilty  of  murder,  which  ean  be  doot 
onlj  by  following  the  method  prescribed  by  law,  as  on  preeentmest 
by  the  grand  jury:  Stote  y.  Powell,  7  N.  J.  K  244;  it  beeoiB« 
neceseary  to  determine  the  admissibility  and  force  of  the  verdict  sai 
proceedings  of  the  inquest  as  evidence,  and  also  the  statements  aad 
testimony  there  given,  when  attempted  to  be  used  on  a  trial  of 
the  case. 

1.  BeaaoM  for  Inadmissibility.— The  only  object  and  result  of  a 
eoroner's  proceedings  is  to  furnish  prompt  information  which  mar 
guide  the  officers  of  the  law  in  apprehending  and  prosecuting  those 
who  appear  to  have  been  connected  with  a  supposed  homicide,  and 
by  discovering  the  evidence  by  which  it  may  be  investigated;  and* 
strictly  speaking,  has  no  legal  effect:  Balston's  Petition,  9  Pa.  Dist 
Bep.  514,  30  Pittsb.  Leg.  J.,  K.  S.,  410.  The  verdict  and  proceed- 
ings are  therefore  inadmissible  in  evidence;  Smalls  v.  State,  101  Ga. 
570,  28  e.  E.  981;  Colquit  v.  State,  107  Tenn.  381,  64  S.  W.  713; 
Whitehurst  v.  Commonwealth,  79  Ya.  556,  in  which  case  the  court 
said:  ''To  admit  those  proceedings,  and  a  verdict  thus  arrived  at, 
to  be  used  as  evidence  upon  the  trial,  to  influence,  perhaps  to 
control,  the  verdict  of  the  jury,  would,  in  our  judgment,  lead  to 
the  subversion  and  final  overthrow  of  the  jury  system;  irhilst  in 
nearly  every  case  the  rights  of  either  the  commonwealth  or  the  ac- 
cused would  be  inevitably  prejudiced." 

2.  •R<it#«ng  on  Accoaed. — ^This  rule  is  binding  also  upon  the  ac- 
cused; so  he  cannot  introduce  the  verdict  of  the  coroner's  jury  to 
show  that  they  found  he  acted  in  self-defense:  State  v.  Bow,  81 
Iowa,  138,  46  N.  W.  872. 

b.  Minutes  of  the  Proceedings. — ^In  Lovett  v.  State,  60  6a.  257, 
it  was  held  that  minutes  of  the  evidence  officially  made  at  a  coroner's 
inquest,  part  of  which  was  given  by  the  prisoner  himself,  and  the 
rest  by  another  witness,  the  prisoner  testifying  that  it  also  was 
true,  are  admissible  in  evidence.  But  such  minutes  were  held  not 
admissible  in  Bass  v.  State,  29  Ark.  142;  State  v.  Bow,  81  Iowa, 
138,  46  N.  W.  872. 

So  the  minutes  of  a  shorthand  stenographer,  taken  on  preliminary 
examination  or  at  an  inquest,  afterward  written  out  by  him,  but 
not  made  under  the  direction  of  the  magistrate  nor  signed  by  the 
witnesses,  are  not  admissible  as  records,  but  merely  as  memoranda 
for  the  purpose  of  refreshing  the  memory  of  the  stenographer: 
Bounds  V.  State,  57  Wis.  45,  14  N.  W.  865.    See,  also,  McLain  v. 
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Oommonwealth,  99  Pa.  St.  86;  State  v.  M'Elmurray,  3  Strob.  (SL 
O.)  83,  in  both  of  which  eases  memoranda  of  the  teatimony  of 
'iri'tziesses  were  excluded. 

VThere  the  minutes  of  the  testimony  are  filed,  and  the  same  are  not 
Tequired  by  law,  a  person  indicted  for  the  killing  of  the  deceased  is 
not  allowed  to  put  in  evidence  the  fact  that  the  testimony  was 
«o  filed,  and  that  the  government  afterward  suppressed  it:  Common- 
-wealth  V.  Byan,  134  Mass.  223. 

JL  copy  of  the  certificate  of  death  purported  to  have  been  made 
hy  the  coroner  is  also  inadmissible:  State  v.  Qarth^  164  Mo.  553, 
65    e.  W.   275. 

c  Proces  VerbaL — ^In  Louisiana,  the  species  of  inquest  known 
as  proces  verbal  is  held  admissible  to  show  death,  and  the  cause 
thereof,  but  the  recital  of  facts  contained  therein,  being  hearsay, 
is  excluded:  State  v.  Duffy,  39  La.  Ann.  419,  2  South.  184;  State 
V.  Tate,  50  La.  Ann.  1183,  24  South.  592;  State  v.  Baptiste,  108  La. 
234,  32  South.  371.  The  fact  that  a  statute  authorizes  its  use  be- 
fore the  grand  jury  does  not  exclude  it  from  being  used  before  a 
trial  jury:  State  v.  Parker,  7  La.  Ann.  83;  State  v.  Duffy,  39  La. 
Amu  419,  2  South.  184. 

d.    Evidence  Oiven  at  the  Inquest. 

1.    When  Qiven  by  the  Defendant. 

A.  Aa  Witness.— We  now  come  to  a  consideration  of  the  admissi- 
bility of  evidence  given  before  the  coroner  at  the  inquest.  First, 
as  to  the  statements  and  testimony  of  the  defendant  himself.  In 
such  a  case  the  courts  make  a  distinction  between  where  the  de- 
fendant is  not  charfired  with,  or  suspected  of  the  commission  of  the 
homicide,  and  where  he  is  so  charged  or  suspected.  . 

In  the  first  instance,  he  is  merely  a  witness,  and  has  none  of  the 
rights  or  immunities  of  a  party:   People  v.  Molineuz,   168   N.  Y» 
264,  61  N.  E.  286,  10  N.  Y.  Ann.  Cas.  256,  where  the  court,  after 
speaking  of  this,  proceeded:  ''This  is  the  foundation  of  the  rule 
which  is  now  firmly  established  in  this  state— that  when  a  person 
testifies  at  an  inquest  as  an  accused  or  arrested  party,  his  testi- 
mony cannot  be  used  against  him  upon  a  subsequent  trial  of  an 
indictment  growing  out  of  the  inquest,  unless  his  testimony  has  been 
voluntarily  given  after  he  has  been  fuUy  advised  of  all  his  rights 
and  has  been  given  an  opportunity  to  avail  himself  of  them:  People 
V.  Chapleau,  121  N.  T.  267,  24  N.  E.  469.    The  logical  and  necessary 
eoTollary  of  that  part  of  the  rule  stated  is  that  when  a  person 
testifies  simply  as  a  witness  and  not  as  a  party,  his  testimony  can 
be  used  against  him  even  though  he  is  afterward  indicted  and  tried 
for  the  commission  of  the  crime  disclosed  by  the  inquest:  Hendrick* 
■OB  V.  People,  10  N.  Y.  14,  61  Am.  Dec  721;  Teaehout  v.  People, 
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41  y.  T.  7."  To  the  same  effect  are  Epps  v.  State,  102  Ind.  98^ 
1  N.  S.  491;  Bute  t.  Yaignenr,  5  Bieh.  (S.  C.)  391.  Bat  see  State 
▼.  HobbOy  37  W.  Ya.  812,  17  a  £.  380.  See,  also.  People  v.  Moidfle, 
103  N.  T.  211,  57  Am.  Bep.  709,  8  N.  £.  496,  Temsing,  38  Hui,  !& 
B.  Ai  Aoensed.— In  Teachout  y.  People,  41  N.  Y.  7,  the  eases 
«f  Hendriekeon  ▼.  People,  10  N.  Y.  13,  61  Am.  Bee.  721,  Peopb 
▼•  Hendrickeon,  10  How.  Pr.  155,  and  People  v.  MeMahon,  15  N.  Y. 
384,  are  thua  distinguished:  "In  the  first  case  the  prisoner  bid 
been  examined  as  a  witness  before  the  coroner,  who  was  eondnetiig 
«n  inquiry  into  the  cause  of  death,  but  without  anj  charge  hsTing 
been  made  against  the  prisoner,  and  when  he  had  not  been  ap- 
prised that  suspicion  rested  upon  him,  except  so  far  as  the  is* 
terrogatories  addressed  to  him  were  calculated  to  suggest  that  tte 
death  was  caused  by  his  agency.  In  the  latter  case  the  prisoner  vat 
in  actual  custody,  as  a  suspected  party  (without  warrant),  aid 
was  examined  by  the  coroner  while  in  such  custody  on  oatL 

"In  the  former  case  the  declarations  were  held  admissible;  it 
the  latter  they  were  held  incompetent.  The  precise  distinetioa 
by  which  the  latter  is  distinguished  is  that  in  the  latter  ease  ^ 
prisoner  stood  before  the  coroner  as  a  party,  in  fact  charged  with 
the  crime,  and  was  there  subjected  to  examination  on  oath  tonehiaf 
his  own  guilt  or  innocence.  The  coroner  was  in  such  case  sub- 
stantially in  the  place  of  an  examining  magistrate;  suid  the  faet 
that  the  prisoner  was  held  under  an  arrest  made  without  warrant 
<eould  not  make  his  protection  against  such  an  inquisition  less  ub* 
perative."  In  that  case— Teachout  v.  People,  41  N.  Y.  7— state- 
ments made  by  the  prisoner  were  held  admissible,  although  he  knew 
it  was  suspected  that  the  deceased  was  poisoned,  and  that  he  him- 
self would  probably  be  arrested  for  the  crime,  he  being  informed 
by  the  coroner  that  rumors  inplicated  him  and  that  he  need  not 
testify.  In  Wood  v.  State,  22  Tex.  App.  431,  3  a  W.  336,  tie 
court  held  that  if,  when  a  party  is  examined  as  a  witness  before  the 
coroner,  he  is  charged  or  suspected  of  the  crime,  of  which  fact  he  Jf 
aware,  his  testimony  cannot  be  used  against  him  on  the  trial 

Where  the  district  attorney,  in  his  summing  up  to  the  coroner's 
jury,  stated  that  he  has  suspected  a  witness  of  the  crime  all  alongr 
but  had  pretended  to  suspect  another,  so  as  to  lull  the  former  into 
a  sense  of  security  and  get  him  to  testify,  the  status  of  such  wit- 
ness is  not  changed  so  as  to  make  him  a  party  to  the  inquest,  and 
so  render  his  testimony  inadmissible  against  him  upon  a  trial  for 
the  murder:  People  v.  Molineux,  168  N.  Y.  264,  61  N.  £.  286,  10  N. 
Y.  Ann.  Cas.  256. 

The  rule  that  if  the  defendant,  when  testifying  before  the  coroner, 
Is  under  arrest,  his  testimony  is  inadmissible,  applies  only  wherv 
lie  is  sworn  and  examined,  not  on  his  own  motion,  but  on  the  motion 
of  the  prosecution:  Lyons  v.  People,  137  IlL  602,  27  N.  £.  677« 
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2.    Voluntary  Statement!. 

A.  What  80  Considered. — Statements,  then,  voluntarily  made  hy 
4£e  defendant  at  the  inquest,  are  admissible  against  him  at  the 
trial:  Woolfolk  y.  State,  81  Ga.  551,  8  S.  £.  724;  Davidson  v. 
State,  135  Ind.  254,  34  N.  E.  972,  citing  Snyder  v.  State,  59  Ind. 
105;  Brown  v.  State,  71  Ind.  470;  Epps  v.  State,  102  Ind.  539,  1 
N.  E.  491;  Sage  v.  State,  127  Ind.  15,  27  N.  E.  667;  State  v.  Young, 
119  Mo.  495,  24  S.  W.  1038.  It,  theref  ore>  becomes  of  the  highest  im- 
portance to  determine  what  confessions,  in  such  cases,  are  deemed 
^voluntary. 

In  Hendrickson  v.  People,  10  N.  Y.  13,  61  Am.  Dec.  721,  People 
T.  Hendrickson,  9  How.  Pr.  155,  it  is  stated  as  the  weU-settled  rule  of 
law  that  where  a  witness  answers  questions  tending  to  eriminate 
him,  to  which  he  might  have  demurred,  such  answers  are  deemed 
voluntary,  because  he  has  a  right  to  refuse  to  answer  such  questions. 
But  if  he  should  be  compelled  to  answer,  after  claiming  his  privilege, 
it  will  be  deemed  compulsory,  and  not  admissible  against  him.  So, 
if  he  is  told  he  need  not  make  a  statement  tending  to  criminate 
himself,  and  he  nevertheless  does  testify,  it  may  be  introduced  in 
evidence:  State  v.  South,  5  Ohio  Cir.  Ct.  Bep.  94,  8  Ohio  C.  D.  48. 
And  where  he  requests  the  privilege  of  making  a  statement,  in  or- 
der to  cast  the  crime  upon  another,  it  is,  of  course,  voluntary:  State 
▼.  Wisdom,  119  Mo.  539,  24  S.  W.  1047. 

In  People  v.  Mondon,  103  N.  Y.  211,  57  Am.  Bep.  709,  8  N.  E. 
496,  reversing  38  Hun,  188,  the  prisoner  was  an  ignorant  Italian 
laborer,  unfamiliar  with  the  English  language,  and,  after  being 
arrested,  was  examined  at  the  inquest  by  the  district  attorney  and 
eoroner,  under  oath.  He  was  unattended  by  counsel,  did  not  ap- 
pear to  have  been  informed  of  his  rights,  or  that  he  was  not  bound 
to  answer  questions  tending  to  criminate  him;  and  it  was  held 
that  to  allow  the  evidence  thus  obtained  at  the  inquest  to  go  un 
was  reversible  error,  the  court  saying:  ''The  evidence  sought  to  be 
exclude  is  not  a  confession,  certainly  not  a  voluntary  confession, 
but  an  oficial  examination  on  oath  of  the  prisoner  while  in  custody.  * ' 
And  so  where  the  defendant  was  an  ignorant  German  boy,  who 
was  without  counsel  and  was  not  advised  of  his  right  to  decline  to 
testify,  it  was  held  that  his  testimony  given  at  the  inquest  could 
not  be  used  against  him,  as  to  aUow  it  would  be  infringing  the 
eonstitutional  right  that  no  person  should  be  oompelled  to  testify 
against  himself  on  a  criminal  charge:  State  v.  Young,  119  Mo. 
495,  24  S.  W.  1038.  See,  also.  State  v.  O'Brien,  18  Mont.  1,  43  Pae. 
1091,  44  Pac.  399. 

B.  Effect  of  Oath. — Some  question  has  arisen  as  to  whether  or 
not  the  fact  that  the  prisoner  testified  under  oath  makes  the  con- 
fession  involuntary.    The   better   rule    is    that   it   does   not.    Thin 
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whole  fobjeet  is  UatoricftUr  treated  in  State  ▼•  OiIiiiab,  51  Me.  2M, 
aad  manx  EngUah  and  Ameriean  anthoxitiea  set  forth.  After  na- 
■dng  them  np  the  eonrt  said:  ''The  trae  test  of  ftdiniaufailitj  a 
thia  elaas  of  eaaes  ia,  was  the  statement  offered  in  eyidenee  mide 
Tohiatarily,  without  eompnlaiont  If  this  proposition  be  anaweni 
in  the  aArmative,  then  the  sUtement  ia  clearly  admiaaiblfi  in  pria- 
dple;  but  if  not  volnntarj,  if  obtained  by  any  decree  of  eoewifii, 
then  it  mnat  be  rejeeted,  aa  well  by  the  mlea  of  the  eommoa  kv 
M  bj  poaitive  eonatitntional  provision. 

''Doea  it  follow  that  beeanae  a  statement  ia  made  upon  oath,  ia 
a  proeeeding  where  the  eireumstanees  of  the  eonimiasion  of  tte 
ailma  are  being  investigated,  and  the  person  making  snch  staU- 
meats  ia  a  anapeeted  mr  aeensed  person,  that  it  most  neeessarilr 
be  involuntarily  madet  May  not  a  man  depose  on  oath  aa  freelv; 
ss  he  may  apeak  when  nnswomf  And  if  so,  do  his  atatemeats 
beeome  any  leas  reliable  than  when  made  without  the  sanetioa 
of  an  oatht 

"But  the  argument  ia,  that,  aa  a  witneas,  he  is  sworn  to  state 
'the    truth,  the    whole    truth,  and    nothing    but    the     truth.'    And 
that   the  impressiyeness   of   obligation,   and  the   solemnity   of  the 
oeeasion,  would  have  a  tendeney  to  wring  from   the   party  tbas 
situated  facts  and  eireumstaneea  which  he  is  not  bound  to  diseloee, 
and  therefore  can  in  no  just  sense  be  said  to  be  voluntary.    As  a 
general  proportion,  this  may  be  true,  especially  if  the   party  i» 
uninformed  with  regard  to  his  rights.    But  when  he  is  fully  appris0^ 
of  his  rights,  and  informed  that  he  is  under  no  legal  obligation  to 
disclose  any  facts  prejudicial  to  himself,  or  to  give  evidenee  against 
himself,  and   then   deliberately  makes  statements   under   oath,  a<> 
good  reason  is  perceived  why  such  statements  should  not  be  gives, 
in  evidence  against  him.    He  may  testify  as  freely  as  he  may  speak." 
See  to  the  same  effect,  Wilson  v.  State,  110  Ala.  1,  55  Am.  St.  Bep* 
17,  20   South.  415;   Woolfolk  v.   State,  81   Ga.   551,  8  a   E.   7S4; 
State  V.  Young,  119  Mo.  495,  24  S.  W.  1038.    But  the  rule  is  other- 
wise where  the  oath  is  administered  by  a  tribunal  having  no  legal 
authority  to  administer  it:  Woolfolk  v.  State,  81  Ga.  551,  8  &  B* 
724,  quoting  1  Bishop's  Criminal  Procedure,  sees.  1255-1257. 

O.  Presumption  and  Proof.— Testimony  given  by  the  defendant 
at  a  coroner's  inquest  will,  in  the  absence  of  contrary  evidence, 
be  presumed  to  have  been  given  voluntarily:  State  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625;  State  v.  David,  131  Mo.  880,  33  a  W.  28. 

A  eoroner's  stenographer,  who  reported  the  inquest,  may,  tor 
the  purpose  of  showing  that  the  defendant  testified  voluntarily 
thereat,  testify  as  to  the  uniform  method  pursued  in  the  coroner's 
office  when  a  prisoner  makes  a  statement,  that  he  is  told  he  need 
not  do  so  unless  he  wishes,  and  need  not  be  sworn,  although  he 
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doM  sot  remMnber  that  sneb  method  was  used  in  the  ease  of  the  de- 
fendant: State  ▼•  Tajlor,  126  Mo.  531,  29  &  W.  598. 

D.  Intoodiietioii  of  Fart  Thereof^ — On  a  trial  for  murder,  the  state- 
TOBj  Introdnee  part  of  the  defendant's  testimonj,  given  at  the- 
eoroner'e  inquest,  without  introducing  the  whole  thereof,  the  d#- 
fendant  being  entitled  to  introdnee  the  remainder:  Bounds  ▼.  StaA^ 
C7  Wis.  45, 14  N.  W.  805;  Emery  ▼.  State,  92  Wis.  146,  65  N.  W.  848U 

B.  FresBmed  Favorable  to  Defendant. — ^The  statement  made  bjr 
ihe  aeeused  at  the  inquest,  when  considered  bj  the  jury  upon  the 
^rial,  are  to  be  presumed  to  have  been  made  as  favorable  to  himself. 
•8  truth  would  permit:  People  ▼•  Walworth,  4  N.  Y.  Cr.  Bep.  355. 

8.    Where  GHren  by  Witnesses. 

A.    When  Admissible. — ^The  general  rule  is  that  the  testimony  oi^ 
witnesses,  other  than  the  aeeused,  given  before  a  coroner's  jury,. 
is  admissible  on  a  trial  for  homicide  growing  out  of  the  inquest,, 
but  it  must  appear  that  the  witness  is  dead  in  order  to  make  use- 
of  such  statement.    It  is  not  sufficient  to  show  that  the  sheriiE! 
has  made  a  return  that  the  witness  could  not  be  found:  State  v». 
Grady,  83  N.  0.  643;  nor  that  he  has  removed  from  the  states - 
Dnpree  v.  State,  33  Ala.  380,  73  Am.  Bee.  442;  and  this  appliee- 
as  well  to  the  defense  as  to  the  prosecution:  Sylvester  v.  State,  IX.: 
Ala.  17. 

In  State  v.  Campbell,  1  Bieh.  (S.  G.)  124,  the  testimony  of  a  wit^ 
ness,  examined  on  the  coroner's  inquest,  in  ihe  absence  of  the 
prisoner,  though  taken  down  an  writing  by  the  coroner,  signed  by: 
the  witness,  and  returned  to  the  clerk,  was  held  not  competent! 
evidence  against  the  defendant,  after  the  death  of  the  witness,  as* 
that  would  be  taking  away  the  right  of  cross-examination.  Buk: 
ibis  does  not  apply  where  the  defendant  offers  such  evidence.  ''The 
constitutional  provision  mentioned  was  intended  and  designed  te 
afford  a  protection  to  the  accused — to  guarantee  him  against  the 
testimony  of  witnesses  whom  he  had  no  opportunity  to  cross^ 
examine,  and  whom,  perhaps,  he  had  never  seen.  It  is  a  privilege- 
granted  him,  but  a  privilege  in  his  favor  which  he  may  waive  "r 
State  V.  McNeil,  33  La.  Ann.  1332.  By  statute,  in  Texas,  where  tha  - 
defendant  is  present  when  the  testimony  is  taken,  and  has  the» 
privilege  of  cross-examining  the  witnesses,  the  deposition  taken  be- 
fore an  examining  court  or  inquest,  reduced  to  writing,  and  certified^ 
according  to  law,  is  admissible:  £x  parte  Meyers,  33  Tex.  Cr.  Bep^ 
i04,  26  S.  W.  196. 

A  witness  may  be  asked  on  cross-examination  as  to  his  stat^^ 
ments  at  the  coroner's  inquest,  he  not  being  tried  or  then  accuseds 
State  V.  Merriman,  34  6.  C.  16,  12  8.  E.  619,  distinguishing  State 
T.  Senn,  32  &  a  892,  11  a  £.  292.    The  testimony  of  a  witnesa>^ 


773  Amsbigan  Statb  Beporis,  Vol.  95.         [Oregoo, 


girmi  at  an  inqaest  is  not  admiflBible  hy  the  defense  in  a 
trial,  no  foundation  tlierefor  liaTing  been  laid,  and  the 
being  allewed  to  answer  whether  he  testified  to  a  eertala  Olng  at 
the  inquest,  which  answer  was  not  denied  bj  the  proseention«  who 
introduced  no  testimony  given  before  the  coroner:  Hallowaj  ▼. 
People,  181  m  544,  54  K.  E.  1030.  So  eridenee  as  to  what  was 
said  and  done  at  the  inquest,  regarding  the  ownership  and  caliber 
•f  two  pistols,  one  of  which  was  said  to  have  been  the  defendant 'i, 
If  incompetent;  and  if  relevant,  should  be  proved  without  referaee 
to  the  evidence  given  before  the  coroner:  State  y.  Pritchett,  106  N. 
€.  <67,  11  8.  £.  357.  For  questions  as  to  evidence  given  at  the 
inquest  and  held  improper,  see  Hall  v.  State  (Ala.),  34  South.  630. 

Evidence  given  bj  state's  witness  at  the  inqueet  is  inadmissible 
where  no  predicate  has  been  laid:  Head  v.  State,  40  Tex.  Gr.  Bep. 
265,  50  a  W.  352.  See  Johnson  v.  State,  26  Tex.  App.  631,  10  & 
W.  235,  for  facU  held  sufficient  to  establish  a  predicate,  the  wit- 
ness being  a  nonresident  and  not  present  at  the  trial. 

A  physician  who  assisted  the  coroner  to  make  a  postmortem  ezaml- 
nation  may  testify  as  to  the  result  of  the  autopsy,  although  the  law 
lequires  the  coroner  to  make  a  record  of  his  inquest:   State  t. 
-Taughan,  152  Mo.  73,  53  &  W.  420. 

B.  Weight  of  Sndi  Bvidencei. — On  a  trial  for  manslaughter,  wit- 
'nesses  for  the  defense  testified  on  cross-examination  as  to  what  they 
had  sworn  to  before  the  coroner.  The  defendant  asked  the  eonrt 
to  instruct  Ihe  jury  '  *  that  what  any  witness  or  witnesses  may  have 
testified  to  before  the  grand  jury  or  at  the  coroner's  inquisition 
Is  no  evidence  of  the  guilt  of  the  defendant."  This  the  court  r^ 
fused  to  give  and  such  refusal  was  held  error,  as  the  answers  of 
the  witnesses  could  only  be  considered  by  the  jury  in  weighing  their 
testimony,  as  to  the  facts  sworn  to  before  them,  and  not  as  estab- 
lishing independent  facts  testified  to  on  a  former  occasion:  Bitter 
w.  People,  130  IlL  255,  22  N.  E.  605. 

In  a  prosecution  for  murder,  the  fact  that  several  months  elapsed 
l>etween  the  commission  of  the  crime  and  the  examination  of  the 
body  does  not  affect  the  competency  of  the  testimony,  but  only  its 
weight:  Hayes  v.  State,  112  Wis.  304,  87  N.  W.  1076. 

4.    Use  for  Impeadunent. 

A.  Depositions  and  Statements. — ^Depositions  or  statements  of 
witnesses  made  before  a  coroner's  jury  may  be  used  on  the  trial 
el  the  case  to  contradict  or  impeach  such  witnesses:  People  v.  De- 
vine,  44  CaL  452;  SUte  v.  Corcoran,  7  Idaho,  220,  61  Pae.  1034; 
and  this  may  be  done  by  showing  the  witness  gave  a  different  ae- 
eount  before  the  coroner,  even  though  the  examination  before  sueh 
officer  is  not  made  evidence  by  statute:  People  v.  Wihite,  24  Wend. 
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(N.  Y.)   520;  aiBrming    22  Wend.  167.    Such  statements,  however^ 

may  be  read  for  tlie  purpose  of  discrediting  the  witness  so  far 

only*  as  his  attention  has  been  called  thereto,  and  an  opportunity  of 
explaining  the  discrepancies  presented  to  him:  Stephens  ▼.  People,. 

19  N.  Y.  549;  and  in  Montana,  by  statute,  the  written  evidence  must 

be  shown   to   the  witness   before  putting   the   questions:    State   ▼» 

O  'Brien,  18  Mont.  1,  43  Pac.  1091,  44  Pac.  399. 

B.  ParoL — ^Where  the  testimony  before  the  coroner's  inquest  must 
be  taken  down  in  writing,  the  law  conclusively  presumes  that  it  waa< 
done,  and  unless  proper  foundation  be  laid  for  secondary  evidence, 
parol  evidence  of  testimony  given  before  the  coroner  by  such  wit- 
ness is  inadmissible,  even  to  impeach  him  at  the  trial:  Woods  t*. 
State,  63  Ind.  353.  So  where  it  is  allowable  to  prove  contradictory 
statements  by  introducing  his  written .  testimony  at  the  inquest,  it 
is  not  permissible  to  prove  by  parol  other  contradictory  statementa 
made  by  the  witness  at  the  same  time,  but  not  contained  in  the 
written  testimony:  Moffatt  v.  State,  35  Tex.  Cr.  Bep.  257,  33  S.  W» 
844. 

0.  Defendant  may  be  Impeadhed.— Statements  made  by  the  de- 
fendant may  also  be  made  use  of  to  contradict  him  ^n  the  trial 
for  the  homicide:  Woods  v.  State,  63  Ind.  353;  State  v.  Wisdom,  119 
Ho.  539,  24  S.  W.  1047.  While  admissible  for  this  purpose,  it  can- 
not be  introduced  for  the  purpose  of  corroborating  the  etatement 
of  the  accused  at  the  trial:  People  v.  Coughlin^  67  Mich.  466,  85 
N.  W.  72. 

e.    Parol  Evidence. 

1.  Qencjpral  Bule. — The  deposition  of  a  witness  at  a  coroner's  in- 
quest, as  taken  down  by  the  coroner,  is  the  best  evidence  of  what 
such  witness  then  swore:  State  v.  Prater,  26  S.  C.  198,  613,  8 
6.  E.  108;  and  parol  evidence  of  what  was  sworn  before  such  in- 
quest and  reduced  to  writing  by  the  coroner,  cannot  be  received: 
SUte  ▼.  Zellers,  7  N.  J.  L.  220. 

2.  Regularity  of  Proceedings. — ^Where  the  proceedings  before  the 
coroner  are  regular,  the  record  of  the  testimony  taken  before  him 
is,  of  course,  the  best  evidence  of  what  such  testimony  was,  and 
parol  evidence  of  anything  not  therein  contained  is  excluded:  Bob- 
inson  v.  State,  87  Ind.  292.  Where,  however,  the  proceedings  be- 
fore the  coroner  are  so  irregular  that  the  written  examination  ie 
not  admissible  in  evidence,  it  is  competent  to  prove'  by  parol  what 
was  testified  to  before  him:  Brown  ▼.  State,  71  Ind«  470. 

8.  Where  Testimony  not  Reduced  to  Writing.— Parol  evidence  !• 
admissible  to  prove  what  a  witness  testified  to  at  the  inquest,  if 
the  testimony  was  not  reduced  to  writing,  that  being  the  beet 
evidence  producVbla*  Nelson  v.  State,  82  Ark.  192;  and  this  Sana 
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4nik  appUat  to  stotamentt  Toiimtarilj  made  bj  the  aeenaed  befon 
i4h«  eoron«r't  farji  Ljona  ▼.  People,  137  HL  602,  27  N.  £L  677, 
•«eitiBg  1  areealeaf  on  Eyidenee,  eee.  227;  Stote  y.  PaarUli,  S5  N.  G 
.<BiMb.y  289;  B«z  t.  Beed.  1  Moodj  ft  M.  403;  Kiag  ▼.  VeuiUi^ 
X  hmih,  240. 


ABERNETHY  v.  ORTON. 

[42  Or.  487,  71  Pae.  827.1 

BQUnT— Beiort  to  Where  There  la  a  Bemedj  at 
moh  in  eqoiij  eannot  be  maintained  where  there  is  a  plain,  apeedy, 
:«ad  adequate  remedy  at  law,  though  the  same  jodge  preeides  oyer 
f^he  courts  of  law  and  of  equitj.     (p.  776.) 

A  XJFB  TENANT  Must  Keep  the  Onxrent  Taxes  Paid  if  the 

-estate  is  sufficient  for  that  purpose,     (p.  776.) 

UFE  TENANT*  Bemedy  Against.— Where  a  life  tenant  fkHs 
'to  paj  the  tazes;  and  another  party  is  compelled  to  pay  them  to  pn^ 
•teet  his  interest,  he  hss  a  remedy  over  against  such   tenant  for 
the  recovery  of  the  amount  paid.    (p.  777.) 

WASTE. — ^The  Failore  of  a  Life  Tenant  to  Pay  Tszea  whereby 
:the  interest  of  a  remainderman  is  in  danger  of  being  forfeited  con- 
stitutes waste,     (p.  779.) 

UFE  TENANT  Failing  to  Pay  Taxes— Equity  JtoiadiefcloiLr— 

Tf  a  life  tenant  refuses  to  pay  the  current  taxes,  although  the  rent 
Yeceived  by  him  is  sufficient  for  that  purpose,  such  refusal  constitutes 
'waste  jeopardizing  and  tending  to  the  destruction  of  the  estate^ 
4uid  equity  has  jurisdiction  for  that  reason  over  the  subject  matter, 
su&d  may  entertain  a  suit  to  compel  such  tenant  to  reimburse  the 
^remainderman  for  expenditures  made  in  paying  such  taxes,     (p.  770.) 

JTolm  C.  Spencer  and  George  O.  Bingham,  for  the  appellant 
JTames  McCain  and  McCain  &  Vinton,  for  the  respondents. 

^^  MOORE,  C.  J.  This  is  a  suit  by  C.  H.  Abemethy  and 
<6{herB  against  Iri  Orton  to  impress  a  lien  upon  an  interest  in 
i«al  property.  The  transcript  shows  that  on  January  24^  1891, 
^he  defendant,  Iri  Orton,  for  the  expressed  consideration  of 
i^ye  hundred  dollars,  executed  to  his  daughter,  Elizabeth  A« 
.Abemethy,  a  .deed  conveying  the  south  half  of  the  donation 
Hand  claim  of  John  J.  and  Elmira  J.  Davis,  in  Yamhill  county, 
•Oregon — reserving  to  himself,  however,  a  life  estate  therein — 
<4>f  which  premises  he  has  at  all  times  since  said  date  had  the 
i«exclusive  possession.  Mrs.  Abemethy,  on  December  31,  1892, 
r<-«nveyed  her  interest  in  said  land  to  the  plaintiffs,  her  sons,  C. 
m.  and  Guy  Y.  Abemethy,  and  her  daughter,  Mattie  E.  £1- 
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dridge.  The  defendant  having  refoaed  to  pay  any  part  of  fh» 
state,  connty,  school,  or  road  taxes  levied  upon  said  real  prop* 
erty,  the  sums  so  levied  were  paid  the  respective  years  sne- 
ceeding  the  levy  thereof  as  follows:  By  Mrs.  Abemethy,  Jnly 
1,  1892,  thirty-six  dollars  and  thirty-eight  cents;  and  by  the 
plaintiffs,  July  1,  1893,  sixty-two  dollars  and  forty-five  cents; 
April  3,  1894,  thirty-one  dollars  and  thirty-five  cents;  July  1, 
1895,  thirty-two  dollars  and  five  cents — the  taxes  of  the  latter 
year,  thirty-eight  dollars  and  fifty-five  cents,  remaining  delin- 
quent October  7,  1896,  when  this  snit  was  instituted.  The 
complaint,  having  set  out  the  facts  hereinbefore  stated,  furOier 
alleges,  in  substance,  that,  to  prevent  a  sale  of  the  property, 
Mrs.  Abonethy  and  the  plaintiffs  were  compelled  to  pay  said 
taxes,  and  that  prior  to  the  commencement  of  this  suit,  she-  as- 
signed to  plaintiffs  all  her  interest  in  the  sum  paid  by  her; 
that  plaintiffs  made  demand  of  defendant  for  the  severed  sums 
BO  paid,  but  he  refused  to  ^^  comply  therewith,  declaring  that 
lie  intended  to  let  the  premises  be  sold  for  the  delinquent  taxes, 
and  purchase  the  same  for  his  own  use,  so  as  to  defeat  their 
interest  therein;  that  the  premises  consist  of  a  productive  farm 
worth  about  five  thousand  dollars,  the  annual  rental  value  of 
which  greatly  exceeds  the  taxes  yearly  imposed  thereon;  and 
that  plaintiffs  have  no  plain,  adequate,  or  complete  remedy  at 
law  for  the  redress  of  their  said  grievances.  The  prayer  is  for 
the  recovery  of  the  sums  so  paid,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  from  the  several  dates  of  payment; 
that  the  amount  thereof  may  be  decreed  to  be  a  lien  on  the 
defendant's  interest  in  said  land,  and  that  said  interest  may  be 
£old  to  satisfy  the  same;  that  a  receiver  be  appointed  to  take 
charge  of  and  rent  the  property,  pay  the  taxes  that  may  be  here- 
after imposed  thereon,  keep  the  premises  in  repair,  and  retain 
the  costs  and  expenses  incurred  by  him,  paying  the  remainder 
to  the  defendant;  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  just  and  equitable.  A  demurrer,  interposed 
on  the  grounds  that  the  court  did  not  have  jurisdiction  of  the 
fiubject  matter,  and  that  the  complaint  did  not  state  facts  suffi* 
eient  to  constitute  a  cause  of  suit,  having  been  overruled,  an 
answer  was  filed,  denying  the  material  allegations  of  the  com- 
plaint and  averring  that  defendant,  in  consideration  of  five  hun« 
dred  dollars  and  the  payment  of  all  taxes  that  might  thereafter 
be  imposed,  executed  said  deed  to  his  daughter,  with  the  mutual 
understanding  that  he  was  to  occupy  the  premises  during  his 
natural  life,  free  from  the  payment  of  any  impositions  thereon. 
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and  ihat  die  tnd  her  sncoessors  in  interest  would  pay  all  socfa 
taxes,  and  that  at  the  time  ebe  conveyed  her  interest  in  the 
property  to  plaintiffs  they  had  knowledge  of  snch  agreement, 
acquiesced  therein  and  agreed  thereto.  The  reply^  having  de- 
nied the  material  allegations  of  new  matter  in  tiie  answer^  a 
trial  was  had^  resulting  in  a  decree  as  prayed  for  in  the  com- 
plaint, and  defendant  appeals. 

*•*  1.  It  is  contended  by  defendant's  counsel  that  plaintiffs 
had  a  plain,  speedy,  and  adequate  remedy  at  law  for  the  recoTery 
of  the  taxes  paid  by  them,  and,  this  being  so,  a  court  of  equity 
had  no  jurisdiction  of  the  subject  matter,  and  that  the  de- 
murrer interposed  on  that  ground  should  be  sustained.  In  this 
state,  though  the  same  judge  presides  over  courts  of  law  and  of 
equity,  they  are  separate  tribunals;  and  the  rule  is  settled  by 
repeated  adjudications  that  when  the  right  involved  is  of  such 
a  character  that  a  court  of  law  is  authorized  to  take  cognizance 
of  it  and  to  afford  a  plain,  adequate,  and  complete  remedy,  the 
general  principle  is  that  the  plaintiff  must  enforce  such  right 
at  law:  Bellinger  &  Cotton^s  Annotated  Codes  and  Statutes, 
sec.  390;  Phipps  v,  Kelly,  12  Or.  213,  6  Pac.  707;  Ming  Yuc 
V.  Coos  Bay  R.  Co.,  24  Or.  392,  33  Pac.  641 ;  WiUis  v.  Craw- 
ford, 38  Or.  522,  63  Pac.  985,  64  Pac.  866. 

2.  It  is  the  duty  of  the  tenant  for  life  to  keep  the  current 
taxes  paid,  if  the  estate  is  sufficient  for  that  purpose  (25  Anu  & 
^*"  Eng.  Ency.of  Law,  1st  ed.,  281),  and  when  any  other  party, 
on  his  default  is  compelled  to  pay  such  taxes  to  protect  his  own 
interests,  he  has  a  remedy  over  for  the  recovery  of  the  amoimt 
so  paid:  Cairns  v.  Chabert,  3  Edw.  Ch,  312;  Deraismes  v. 
Deraismes,  72  N.  Y.  154;  Sidenberg  v.  Ely,  90  N.  Y.  257,  43 
Atti.  Rep.  163.    ''Where  the  plaintiff,*'  says  Mr.  Chitty  in  his 
work  on  Contracts,  volume  2,  eleventh  American  edition,  883, 
''is  compelled  to  pay  the  defendant's  debt,  in  consequence  of 
his  neglect  or  omission  so  to  do,  the  law  infers  that  the  defend- 
ant requested  the  plaintiff  to  make  the  payment  for  him,  and 
gives  him  the  action  for  money  paid.'*    In  Norton  v.  Colgrove^ 
41  Mich.  544,  3  N.  W.  159,  it  was  held  that  payment  by  a 
grantee,  for  his  own  protection,  of  encumbrances  which  the 
grantor  had  bound  himself  to  pay,  was  compulsory,  and  would 
support  an  action  for  money  paid  to  the  grantor's  use  on  an 
implied  promise  to  repay  it.    Mr.  Justice  Cooley,  speaking  for 
the  court,  in  deciding  the  case,  says:  "If  the  defendant  was 
charged  with  the  duty  to  make  payment,  but  neglected  to  do  so, 
and  plaintiff  was  compelled  to  pay  for  the  protection  of  his  own 
interest,  the  law  will  imply  a  promise  to  repay." 


Jan.  1903.]  Aberkethy  v.  Obton.  777 

8.  If  neither  Mrs.  Abemethy  nor  the  plaintifFs  agreed  to  pay 
the  taxes,  ihe  duty  of  discharging  them  would  necessarily  de- 
Tolire  upon  the  defendant,  it  being  admitted  that  the  annual 
Tent  of  the  premises  exceeded  the  yearly  taxes;  bnt  if  he  made 
default  therein,  and  the  plaintiffs  were  compelled  to  pay  them 
in  order  to  protect  their  interests  in  the  premises,  they  could 
xecoyer  the  sums  so  paid  in  an  action  at  law  based  upon  the  de- 
fendant's request,  which  the  law  would  imply;  and,  if  the  re- 
covery of  the  taxes  so  paid  is  the  only  right  involyed,  it  is  quite 
probable  that  plaintiffs  had  a  plain,  adequate,  and  complete 
remedy  at  law.    In  Wade  v.  Malloy,  16  Hun,  226,  it  was  held 
ibat  where  a  tenant  for  life  of  certain  land  willfully  neglects  to 
pay  the  interest  accuring  upon  a  mortgage  thereon,  to  the  end 
that  the  same  may  be  foreclosed  and  the  land  sold,  and  such 
Bale  is  accordingly  had,  an  action  lies  against  the  tenant  for  life 
by  the  remainderman  to  recover  the  damages  he  has  sustained 
by  reason  of  such  neglect    Mr.  Justice  Dykman,  in  rendering 
****  the  decision,  says:  '^t  is  a  general  rule,  applicable  to  this 
case,  that^  where  there  is  an  encumbrance  upon  the  whole  land, 
and  there  is  an  estate  in  the  land  for  life,  and  a  remainder  in 
fee;,  the  life  tenant  is  bound  to  pay  the  interest  on  the  encum- 
brance during  the  continuance  of  his  estate :  4  Kent^s  Commen- 
taries, 74.    In  this  case  there  were  no  equities  between  the  par- 
ties preventing  the  application  of  this  general  rule  of  law,  and 
it  was  a  duty  the  defendant  owed  to  the  plaintiff  to  keep  down 
the  interest  on  the  mortgage,  as  he  was  under  obligations  to  her 
to  commit  and  permit  no  waste  upon  the  premises.    These  duties 
were  imposed  upon  him  by  operation  of  law,  in  the  relation  he 
sustained  toward  the  plaintiff.    He  was  bound  to  see  to  it  that 
he  was  not  guilty  of  waste,  either  voluntary  or  permissive,  and 
he  was  also  bound  to  take  proper  care  to  prevent  deterioration 
and  decay :  Gerard  on  Titles,  154,  and  cases  cited.    If  he  was 
gcdlty  of  any  of  these  forbidden  acts,  he  rendered  himself  li- 
able to  respond  in  damages.    Waste  is  the  dehersion  of  the  re- 
mainderman or  reversioner:  Livingston  v.  Beynolds,  26  Wend. 
122.    'Deherison'  is  defined  to  be  disinheriting,  a  depriving  or 
putting  out  of  an  inheritance  (Burrill's  Law  Dictionary) ;  and 
the  old  writ  of  waste  called  upon  the  tenant  to  appear  and  show 
cause  why  he  had  committed  waste  and  destruction  in  the  place 
named,  to  the  deherison  of  the  plaintiff:  3  Blackstone's  Com«> 
mentaiies,  228.    It  thus  appears  that  any  act  or  omission  of 
the  tenant  which  deprives  the  person  in  remainder  or  reversion 
of  the  inheritance  is  waste/'    In  Clark  v.  Middlesworth,  82 
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Ind.  240,  the  comty  oommoitiBg  upon  the  principle  &111  n* 
nounoedf  said:  'If,  throii£^  the  failure  of  the  tenant  to  p^ 
Ihe  tazesy  if  tiie  income  of  the  estate  is  sufBcient  to  diadmp 
them,  the  estate  is  sold  and  conyeyed  to  another,  beyond  tb 
power  of  the  remainderman  to  recover  it,  it  ia,  as  to  him,  de- 
•troyed,wa8ted  and  the  inheritance  gone;  and  the  tenant  flhonU 
pay  for  the  loL** 

In  Phelan  ▼•  Boylan,  25  Wis.  679,  it  was  held  that  a  tenant 
for  life  who  neglects  to  pay  taxes  after  his  tenancy  conuncnoei 
is  liable  to  an  action  for  waste,  Mr.  Chief  Justice  Dixon  Bay- 
ing: "And  in  this  case  the  plaintiffs  might  have  sued  midff 
the  statute,  and  obtained  judgment  for  double  the  amonnt  of 
***  damages  found  by  the  jury:  Rev.  Stats.,  c.  143,  sees.  1-t 
But  in  Oaims  v.  Chabert,  3  Edw.  Ch.  312,  a  bill  in  eqni^ 
was  sustained  against  the  tenant  for  life  to  restrain  the  disposi- 
tion of  property  and  to  compel  the  tenant  to  keep  down  aaefls- 
ments  and  taxes;  and  upon  motion  an  order  was  entered  for  tto 
appointment  of  a  receiver  of  so  much  of  the  rents  and  income 
of  the  estate  as  should  be  necessary  to  pay  off  the  taxes  ifl 
arrear,  unless  within  forty  days  from  service  of  a  copy  of  tto 
order  the  tenant  should  ^ow  to  the  satisfaction  of  the  master 
that  the  taxes  had  been  paid.    It  would  seem  from  this  that 
the  nonpayment  of  taxes  by  the  tenant  constitutes  substantite 
ground  for  relief  in  equity,  notwithstanding  the  remedy  at  lav 
to  recover  damages  for  waste.    And  there  may  be  good  reasos 
for  this.    The  remedy  at  law  may  be,  and  no  doubt  is,  inade- 
quate.   The  tenant  may  be  insolvent  or  other  circumstances 
exist  rendering  the  judgment  for  damages  of  no  value.*'   ^ 
Murch  V.  Smith  Mfg.  Co.,  47  N.  J.  Eq.  193,  20  Atl.  213,  it 
was  held  that  if  a  tenant  for  life  refuses  to  keep  down  the 
taxes  or  to  make  repairs  which  he  is  legally  bound  to  do,  a 
receiver  would  be  appointed  to  collect  the  rents  sufficient  in 
amount  to  discharge  the  liabilities  of  the  tenant's  estate  fof 
which  they  are  answerable.    In  St  Paul  Trust  Co.  v.  Mint^^r, 
65  Minn.  124,  60  Am.  St.  Bep.  444,  67  N.  W.  657,  a  lif<^ 
tenant  in  a  homestead  estate  having  neglected  and  refused  to 
pay  taxes  or  make  repairs  thereon  for  many  years,  in  order  to 
save  the  estate  from  entire  loss  to  the  reversioners  the  tBX& 
were  paid  by  the  administrator  with  the  will  annexed,  haviBg 
power  so  to  do  by  the  express  terms  of  the  will;  and  it  V 
held  by  the  supreme  court  of  Minnesota  that  such  admi&i^ 
trator  might  proceed  in  equity  to  have  a  receiver  appointed  ^ 
take  charge  of  the  premises,  collect  the  income  or  rentals  of 
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property^  and  apply  the  proceeds  to  the  payment  of  the 
es  and  necessary  expense  of  repairs^  and  reimbaise  the  ad- 
tunistrator  for  such  taxes  and  expenses  so  paid,  and  also  pay 
rom  such  income  any  unpaid  taxes  or  expense  for  lepairs 
necessarily  made  to  save  the  property^  and  that,  if  such  rental 
B  insufficient  the  receiyer  may,  under  authorily  and  directiaa 
^"^^  of  the  trial  court,  proceed  to  sell  the  life  estate  of  the  de- 
fendant in  the  premises,  or  so  much  thereof  as  may  be  suffi- 
cient for  such  purpose. 

The  cases  to  which  attention  has  been  called  proceed  upon 
Hie  theory  that  the  neglect  or  refusal  of  the  tenant  for  life  to 
pay  the  current  taxes,  whereby  the  interest  of  the  remainder- 
man in  the  premises  is  in  danger  of  being  forfeited,  consti- 
tutes waste  (28  Am.  ft  Eng.  Ency.  of  Law,  let  ed.,  890),  going 
to  the  destruction  of  the  estate,  to  prevent  which  equity  will 
intervene,  and  by  the  appointment  of  a  receiver  subject  the 
rents  and  profits  to  the  payment  of  the  delinquent  taxes.    The 
defendant  having  refused  to  pay  the  current  taxes,  although 
the  rent  received  by  him  was  sufficient  for  that  purpose,  the 
plaintiffs  were  compelled  to  discharge  them  to  protect  their  in- 
terests in  the  premises;  and  as  such  refusal  constituted  waste^ 
jeopardizing  the  estate,  and  tended  to  its  destruction,  equity 
for  that  reason  had  jurisdiction  of  the  subject  matter,  and  no 
error  was  committed  in  overruling  the  demurrer. 

4.  We  think  it  useless  to  quote  from  or  comment  upon  the 

testimony  relating  to  Mrs.  Abemeth/s  alleged  agreement  to 

pay  the  taxes,  the  burden  of  proving  which  was  imposed  upon 

the  defendant  under  the  allegations  of  his  answer.    The  deed 

executed  by  him  to  his  daughter  did  not  contain  any  stipidation 

in  respect  to  the  payment  of  taxes,  which  leads  us  to  believe 

that  no  contract  to  that  effect  had  been  consummated;  other- 

"wise  it  would  have  been  incorporated  in  the  conveyance.    But> 

however  this  may  be,  a  careful  examination  of  the  testimony 

leads  us  to  conclude  that  the  court  reached  a  proper  conclusion 

upon  this  question. 

Other  errors  are  assigned,  but,  deeming  them  unimportant^ 
the  decree  is  affirmed. 


A  lAfe  Tenant  of  real  property  owes  both  the  estate  and  the 
remainderman  the  duty  of  paying  the  taxes  thereon:  Defreese  ▼. 
Lake,  109  Mieh.  415,  63  Am.  St.  Bep.  584,  67  N.  W.  505;  Hnston 
▼.  Tribbetts,  171  HL  647,  63  Am.  St.  Bep,  275,  49  N.  E.  711;  St. 
Paul  Tni0t  Co.  ▼.  Mintaer,  65  Minn.  124,  60  Am.  St.  Bep.  444,  67 
K.  W.  657, 


780  Ahericak  State  Bepobts^  Vol.  95.        [Oiegn, 

Tumm  JfeoenarHtf  Pai4  hj  a  mortgagee,  when  the  mortgagor  Mg- 
leeU  to  keep  them  down,  may  be  f^ded  to  the  mortgage  diH: 
lidenberg  ▼.  Elj,  90  N.  Y.  257,  43  Am.  Bep.  163;  Abbott  ▼.  StOM, 
178  DL  634,  64  Am.  St.  Bep.  60,  50  N.  £.  828;  note  to  Caldvdl 
▼.  HaU,  4  Am.  St.  Bep.  70,  71. 


LA  FOLLETT  v.  MITCHELH 

[42  Or.  465,  69  Pac.  916.] 

PUIADINCh— Party  Oannot  Take  Position  IncomirfBtent  WBfc^ 
Where  a  defendant  in  his  answer  alleges  that  a  writ  was  plaeed  is 
the  hands  of  one  T.  as  constable,  and  that  he,  as  saeh,  under  de- 
fendant's  direction,  levied  on  certain  property,  such  defendant  eu- 
not  elaim  that  it  has  not  been  shown  that  T.  was  an  officer  authorized 
to  levy  sueh  writ.    (p.  784.) 

ATTACBMEMT — Officer — Capacity,  When  Heed  not  be  Proved. 
Where,  for  the  purpose  of  excusing  a  failure  to  deliver  propertr, 
defendant  pleads  that  the  other  party  to  the  action  prevented  th« 
delivery  by  causing  the  property  to  be  arttached  by  one  T.,  a  cob- 
•table,  it  is  not  necessary  to  prove  either  that  he  was  sueh  con- 
stable or  that  he  had  authority  to  levy  the  writ.     (p.  784.) 

OFFIOEB'S  BETUBN,  When  not  ConclnsiYe. — ^Where  the  il- 
legation  of  the  plaintiff  that  certain  property  was  attached  is  made 
only  for  the  purpose  of  excusing  his  failure  to  deliver  it,  he  is  a^^^ 
bound  by  the  officer's  return  on  the  writ  as  to  the  amount  of  prop* 
erty  levied  upon,  but  may  show  by  other  evidence  that  the  entire 
property  was  seized  by  the  officer  and  placed  in  the  possession  of 
a  keeper,  though  such  evidence  was  inconsistent  with  the  return  on 
the  writ.     (pp.  784,  785.) 

BE8  JX7DI0ATA.-— Where  the  Second  Action  Betiween  the  Baas 
Parties  is  upon  a  Different  Demand  or  Claim,  the  judgment  in  tbe 
prior  action  operates  as  a  bar  or  estoppel  only  as  to  those  matters 
directly  in  issue,  and  not  as  to  those  ooUaterally  litigated,    (p.  78&) 

BE8  JUDICATA-— Damages  not  Asserted. — One  who  is  med 
for  the  breach  of  a  contract  is  not  compelled  to  assert  a  breadi 
of  such  contract  by  his  adversary,  and  to  claim  damages  tbere/cft 
but  may,  on  defeating  the  action,  subsequently  bring  suit  against 
the  plaintiff  in  the  former  action  to  recover  for  a  breach  of  the  cob- 
tract  by  the  latter,  occurring  before  the  commencement  of  the  iix^ 
action,     (p.   786.) 

TtT!«  JXTDICATA.— Because  In  a  Prior  Action  a  DUTenBt 
Question  from  that  Actually  Determined  Might  have  Arieen  and  Ba« 
Utigated,  it  cannot  be  claimed  that  saoh  possible  question  is  exelnded 
from  consideration  in  a  second  action  between  the  same  partiss  on  » 
different   demand,     (pp.  786,  787.) 

BTift  JUDICATA— Inconsistency  Between  the  Positions  of  ^ 
Party  in  DiflelreQt  Suits. — ^That  the  position  assumed  by  the  plaintiif 
in  a  prior  suit  between  him  and  the  defendant  is  inconsistent  with 
bis  position  in  the  present  action  is  not  fatal  to  him,  if  the  loattef 
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liti^^ted  in  the  first  suit  was  different  from  that  presented  in  tiM 
second,  and  the  defendant  in  the  second  anit  has  not  been  misled 
or   injured  bj  an  inconsistent  position  of  his  adversary,    (p.  787.) 

Carson  &  Adams  and  Edward  Mendenhall,  for  the  appellant. 

John  Bayne  and  John  A.  Jeffrey^  for  the  respondent 

-•«•  BEAN,  J.    This  is  an  action  by  Joseph  W.  La  Follett 
against  McKinley  Mitchell  to  recover  damages  for  breach  of  a 
contract    On  May  17,  1898,  the  plaintiff  and  defendant  en- 
tered into  a  contract,  whereby  the  former  agreed  to  sell  and  de- 
liyer  to  the  latter  by  June  1,  1898,  if  possible,  f.  o.  b.  boat  on 
the  Willamette  river,  all  his  crop  of  potatoes,  which  it  was 
frappoeed  wonld  amount  to  from  seven  hundred  to  nine  hun- 
dred sacks,  defendant  to  furnish  the  sacks  and  pay  a  certain 
stipulated  price  for  the  potatoes  when  so  delivered.    Soon  after 
making  the  contract,  the  plaintiff,  with  five  employes,  entered 
upon  its  performance,  sacking  and  putting  the  potatoes  in  con- 
dition for  delivery.    On  May  27th,  the  defendant  pressed  a 
modification  of  the  contract,  so  that  the  delivery  should  be 
made  at  the  plaintiff's  farm,  instead  of  on  board  the  boat,  to 
which  plaintiff  offered  to  consent,  providing  defendant  would 
pay  the  bcdance  due  before  the  potatoes  were  removed.    Defend- 
ant refused  to  make  such  payment  and  notified  the  plaintiff 
that  he  woiQd  not  accept  the  potatoes  at  any  time  or  place,  at 
the  same  time  demanding  the  return  of  the  twenty  dollars  paid 
on  the  purchase  price  and  the  value  of  the  sacks  he  had  fur- 
nished.   Plaintiff  refused  to  return  the  money  so  advanced  on 
the  contract  or  to  pay  for  the  sacks,  but  informed  the  defend- 
ant that  he  intended  to  comply  with  his  contract  by  deliver- 
ing the  potatoes  at  the  time  and  place  agreed  on.     On  the 
next  day  the  defendant  commenced  an  action  in  a  justice's 
^^  court  against  the  plaintiff  to  recover  the  money  advanced 
under  the  contract,  the  value  of  the  sacks  he  had  furnished  the 
plaintiff,  and  some  other  items  as  damages,  alleging  that  the 
plaintiff  had  violated  the  terms  of  his  contract,  and  had  re- 
fused to  comply  therewith.    At  the  same  time  he  sued  out  a 
writ  of  attachment,  and  on  the  31st  of  May,  in  company  with 
the  acting  constable,  went  to  the  farm  of  the  plaintiff,  who  had 
in  the  meantime  sacked  and  prepared  for  delivery  all  the  pota- 
toes except  about  s^iventy-five  sacks,  and  notified  him  that  ho 
would  not  take  the  potatoes,  again  demanding  a  return  of  the 
twenty  dollars  advanced  and  the  price  of  the  sacks.    Plaintiff 
refused  to  comply  with  such  demand,  whereupon  the  defendant 
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directed  the  constable  to  seise  and  attach  all  the  potatoes  in  & 
field,  which  was  accordingly  done,  and  they  were  placed  in  fte 
caie  of  a  keeper.  A  few  days  later,  two  hundred  and  fleicnfcj 
sacks  of  the  potatoes  so  attached  were  taken  to  Brooks^  vba« 
they  were  later  sold,  as  perishable  property,  at  ten  cents  a  mif 
the  remainder  being  left  in  the  field,  where  they  sabeeqnently 
spoiled.  On  June  20, 1898,  a  nonsuit  was  taken,  and  the  acbm 
dismissed. 

Thereafter,  on  Joly  9,  1898,  the  defendant  commenced  sa- 
other  action  against  the  plaintiff  to  recorer  damages  for  sa 
alleged  breach  of  the  contract  referred  to.    In  his  oomplsini, 
after  setting  out  the  contract,  alleging  the  amonnt  of  money  be 
had  advanced  and  the  value  of  the  sacks  furnished,  he  averred 
in  substance,  that  on  May  27,  1898,  the  plaintiff  herein  lepa^ 
ated  the  contract,  and  informed  him  that  he  wonld  not  ddivtf 
the  potatoes  as  stipulated,  or  at  all;  that  upon  snch  refusal  lie 
demanded  the  return  of  the  twenty  dollars  and  the  value  of  the 
sacks  furnished,  but  plaintiff  refused  to  return  the  monef  or 
pay  for  the  sacks;  that  the  potatoes  were  purchased  for  resale 
and  the  plaintiff  was  so  informed  at  the  time;  that  hy  reestn 
of  the  breach  of  the  contract  defendant  had  been  damaged  ia 
the  sum  of  one  hundred  dollars  as  profits  on  such  contemplated 
transaction,  in  addition  to  the  money  advanced  and  the  value  of 
the  sacks  furnished.    The  plaintiff,  as  defendant  in  such  actioD, 
for  his  answer,  denied  the  breach  of  the  contract  as  aUeged  m 
the  complaint,  and  for  an  affirmative  defense  averred,  in  sob- 
stance;,  ^^  that  on  or  about  the  date  referred  to  the  defendant 
proposed  to  take  the  potatoes  at  the  farm,  to  which  he  agreed,  os 
condition  that  tiie  balance  of  the  purchase  price  should  be  paid 
before  they  were  taken  away,  but  that  defendant  wrongfully 
refused  to  make  such  payment,  and  thereupon  notified  plaii^ 
tiff  that  he  would  not  accept  the  potatoes,  and  absolutely  ^ 
fused  to  receive  them;  that  plaintiff  was  then,  and  ever  siaoe 
has  been,  ready  and  willing  to  deliver  the  whole  of  the  pota- 
toes, and  at  that  time  and  place,  and  at  divers  times  thereafter 
and  before  the  commencement  of  the  action,  had  offered  ^ 
whole  of  them  to  defendant,  and  demanded  payment  of  tba 
balance  of  the  purchase  price,  but  that  defendant  wrongfoUj 
refused  to  accept  or  pay  for  them.    Such  proceedings  weie 
thereafter  had  in  the  action  that  a  trial  in  the  circuit  coort 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  fo^ 
his  costs  and  disbursements,  such  judgment  being  afiSrmed  oi^ 
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tppeal  December  24,  1900 :  Mitchell  v.  Ia  Follett,  38  Or.  178, 
>3  Pac.  54. 

On   January  29fh  following,  the  present  action  was  com- 
menced  by  plaintiff  against  the  defendant    The  complaint^ 
nfter  Betting  out  the  ierms  of  the  contract  for  the  sale  of  the 
potatoes,  avers,  in  effect,  that  in  pursuance  thereof  the  plain- 
tiff, prior  to  May  31,  1898,  had  sacked  and  put  up  for  delivery 
all  the  potatoes  mentioned  therein,  except  about  seventy-five 
Backs  thereof,  anH  was  then,  and  at  all  times  since  has  been, 
ready  and  willing  to  perform  his  contract  and  deliver  the  pota- 
toes,  as  agreed  upon,  but  that  the  defendant  hindered  and  pro- 
Tented  him  from  so  doing  by  wrongfully  causing  the  potatoes 
to  be  seized  under  a  writ  of  attachment  issued  out  of  the  jus- 
tice's court  in  the  action  brought  by  him  against  the  plaintiff 
on  the  28th  of  May;  that  under  such  writ  J.  W.  Taylor,  as  con- 
stable, seized  and  held  all  the  potatoes  until  they  had  spoiled 
and  become  unmarketable^  except  the  two  hundred  and  seventy 
sacks  referred  to,  and  prays  for  a  judgment  against  the  defend- 
ant for  three  hundred  and  seventy-two  dollars  and  fifteen  cents 
general  and  seventy-eight  dollars  and  seventy-eight  cents  special 
damages.    The  answer  denies  all  the  material  allegations  of  the 
complaint,  and  by  way  of  estoppel  sets  up  the  proceedings  and 
judgment  in  the  action  brought  ^^^  by  defendant  against  plain- 
tiff on  July  9th  to  recover  damages  for  an  alleged  breach  of 
contract    A  reply  was  filed,  putting  in  issue  the  material  al- 
legations of  the  answer,  and  denying  that  the  judgment  re- 
ferred to  is  a  bar  to  this  action.    At  the  trial  the  plaintiff  in- 
troduced as  evidence  the  records  in  the  actions  against  him  of 
May  28  and  July  9,  1898,  gave  oral  testimony  tending  to  sup- 
port the  allegations  of  his  complaint,  and  rested.    The  defend- 
ant thereupon  moved  for  a  nonsuit,  which,  being  overruled,  he 
introduced  testimony  in  his  defense,  and  at  the  close  of  all  the 
evidence  requested  a  direction  to  the  jury  to  return  a  verdict 
in  his  favor.    This  was  likewise  overruled,  and  the  cause  sub- 
mitted, resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendant  appeals. 

The  several  assignments  of  error  may  all  be  disposed  of  by  a 
consideration  of  the  motions  for  a  nonsuit  and  for  a  directed 
verdict.  The  grounds  of  these  motions  are:  1.  That  it  was 
not  shown  that  Taylor,  who  assumed  to  attach  the  potatoes  on 
May  81,  1898,  was  an  officer  authorized  to  serve  a  writ  of  at- 
tachment; 2.  That  his  return  upon  the  ^t  is  conclusive  in 
this  actioii  as  to  the  number  .of  bushels  of  potatoes  attached; 
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and  8.  That  the  judgment  in  the  former  action  brought  \q  fti 
defendant  against  the  plaintiff  on  July  9, 1898,  to  leooTer  dim- 
ages  for  an  alleged  breach  of  the  contiaci^  is  a  bar  to  Uiis  le- 
tion. 

1.  The  first  objection  is  disposed  of  by  the  fact  that  defend- 
ant afBrmativdy  alleges  in  his  answer  t£at  the  writ  of  attadh 
ment  referred  to  was  placed  in  Taylor's  hands  as  constable  foe 
service,  and  that  it  was  in  pnrsnance  of  his  direction  and  niidff 
*^  his  instruction  that  Taylor,  as  such  constable,  levied  upon 
and  took  into  his  possession  two  hundred  and  seventy  sacb  of 
potatoes  belonging  to  the  plaintiff.  It  is  thiis  afBnn&tivelj  as- 
serted that  Taylor  was  the  officer  he  represented  himself  to  be, 
and  that,  in  seizing  the  property  of  the  plaintiff  he  was  acting 
under  the  instruction  and  by  the  direction  of  the  defendant 
The  defendant,  therefore,  is  concluded  by.  his  answer  to  qofift* 
tion  the  official  character  or  authority  of  Taylor. 

2.  Moreover,  it  is  not  material  whether  Taylor  had  anthori^ 
to  serve  the  writ  of  attachment  or  not.  This  is  an  action  to 
recover  damages  for  breach  of  a  contract,  and  not  for  a  vrong- 
ful  attachment.  The  averment  in  the  complaint  that  the  prop- 
erty was  seized  and  attached  at  the  instance  and  by  the  direc- 
tion of  the  defendant,  and  the  proof  in  support  thereof,  iP6r« 
for  the  purpose  of  excusing  the  plaintiff's  failure  to  deliver  to 
potatoes  as  stipulated  in  the  contract.  The  allegation  and  prooi 
were  material  in  order  to  show  either  a  waiver  by  the  defend- 
ant of  performance  of  this  provision  of  the  contract,  or  tha^ 
by  his  action  and  conduct  he  had  made  it  impossible  for  tbo 
plaintiff  to  deliver  the  goods  as  agreed  upon. 

3.  Nor  is  the  return  of  the  officer,  as  shown  by  the  redord, 
conclusive  between  the  parties  as  to  the  number  of  bushels  at- 
tached. There  are  two  returns  in  the  record,  from  one  of 
which  it  appears  that  the  officer  attached  and  had  in  his  po^ 
session  at  Jones'  warehouse  at  Brooks  two  hundred  and  serentT 
sacks  of  potatoes,  and  the  balance  were  "in  the  field  and 
sacked'*;  and  from  the  other  that  he  attached  two  hundred  and 
seventy  sacks,  and  had  them  in  his  possession  in  the  warehoas^ 
at  Brooks.  So  that^  if  the  question  of  the  number  of  buflbe" 
attached  was  to  be  determined  from  the  officer's  return,  its  co^ 
rect  solution  would  be  difficult.  But,  as  already  sugg^ted,  the 
allegation  and  proof  of  the  attachment  are  oidy  for  the  pnr* 
pose  of  excusing  plaintiff's  failure  to  comply  with  a  condition 
precedent  on  his  part.    The  oral  proof  shows,  or  tends  to  sbotf 
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that  the  entire  crop  of  potatoes  was  seized  by  the  officer^  and 
placed  in  the  custody  of  a  keeper,  at  the  instance  and  by  the 
direction  of  the  defendant,  who  was  present  at  the  time.  This 
-was  sufficient  for  the  purposes  of  ^^  this  case,  whether  con- 
forming to  the  facts  as  stated  in  the  officer's  return  or  not. 

4.  The  next  question  has  reference  to  the  effect  of  the  judg- 
ment in  the  action  brought  by  the  defendant  against  the  plain- 
-tiff  on  July  9,  1898,  to  recover  damages  for  an  alleged  breach 
of  the  contract  set  out  in  the*  complaint  in  the  present  action. 
A  brief  reference  to  the  pleadings  in  the  case  of  Mitchell  v.  La 
IFollett,  38  Or.  178,  63  Pac.  54,  is  necessary  to  an  intelligent  un- 
derstanding of  the  question  inyolyed.    The  complaint,  after  set- 
ting out  the  agreement,  alleged,  in  substance,  that  on  the  27th 
of  May,  1898,  La  Vollett  repudiated  the  contract,  and  informed 
HitcheU  that  he  would  not  deliyer  the  potatoes  as  stipulated,  or 
at  all,  and  '^ever  since  has  and  still  does  refuse  to  deliver  the 
6aid  potatoes  to  the  plaintiff,  or  any  part  thereof';  that  upon 
Eveh  refusal  Mitchell  demanded  the  return  of  the  twenty  dollars 
and  payment  for  the  sacka  furnished,  but  La  Follett  refused  to 
pay  the  same,  or  any  part  thereof.    The  answer  denied  the 
breach  of  the  contract  as  alleged  in  the  complaint,  and  for  an  af- 
firmative defense  averred  that  on  or  about  the  271ii  of  May,  1898, 
Mitchell  proposed  to  take  the  potatoes  at  La  FoUett's  farm,  where 
they  were  situated,  and  La  Follett  agreed  to  so  deliver  them,  pro- 
vided Mitchell  would  pay  the  balance  due  before  their  removal, 
which  he  refused  to  do,  and  then  and  there  notified  La  Follett 
that  be  would  not  accept  the  potatoes  at  any  time  or  plaoe^  and 
absolutely  refused  to  receive  them,  or  to  pay  the  balance  of  the 
purchase  price,  although  La  Follett  was  then,  is  now,  and  ever 
since  has  been,  ready  and  willing  to  deliver  them,  and  at  divers 
times  thereafter  and  before  the  commencement  of  the  action,  of- 
fered and  tendered  to  Mitchell  the  whole  of  the  potatoes,  sadcs, 
and  twine;  that  La  Follett  had  duly  and  fully  performed  and 
offered  to  perform  all  the  conditions  and  provisions  of  the  con- 
tract on  his  part.     There  is  no  dispute  under  the  authorities  aa  to 
ihe  mle  of  law  that  an  issue  once  determined  in  a  court  of  com- 
petent jurisdiction  cannot  be  again  litigated  between  the  same 
parties.   But  there  is  a  difference,  sometimes  overlooked,  between 
the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecu- 
tion of  a  second  '*''^  action  upon  the  same  claim  or  demand  and 
its  effect  as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  demand.    In  the  former  case  the  judg- 
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ment,  if  upon  the  merits,  is  an  absolute  bar,  and  concludes  the 
parties  and  their  privies,  not  only  as  to  every  matter  that  was  actu- 
ally litigated,  but  as  to  any  other  that  might  have  been  litigated. 
Where,  however,  the  action,  although  between  the  same  parties^ 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  a  bar  or  estoppel  only  as  to  those  matters  di- 
rectly in  issue,  and  not  those  collaterally  litigated.  This  dis- 
tinction is  pointed  out  by  Mr.  Justice  Field  with  his  usnal  clear- 
ness, in  Cromwell  v.  Sac  Coimty,*94  U.  S.  351,  and  was  applied 
by  this  court  in  Glenn  v.  Savage,  14  Or.  667,  13  Pac  442,  and 
Applegate  v.  Dowell,  15  Or.  613,  522,  16  Pac.  651. 

Before,  therefore,  the  judgment  in  Mitchell  v.  La  Folletl^  38 
Or.  178,  63  Pac.  64,  can  be  invoked  as  a  bar  to  this  action,  it 
must  appear  that  the  question  now  in  issue  was  directly  involved 
in  that  case  and  determined  therein.  Within  the  meaning  of 
the  rule  relied  upon,  a  fact  or  matter  in  issue  is  said  to  be  ^hat 
upon  which  the  plaintiff  proceeds  by  his  action  and  which  the 
defendant  controverts  in  his  pleadings'':  Garwood  v.  (Garwood, 
29  Cd.  614;  King  v.  Chase,  16  N.  H.  9,  41  Am.  Dec  675. 
Now,  in  the  former  action  Mitchell  proceed  and  based  his 
right  to  recover  upon  an  alleged  breach  of  the  contract  by  La 
7olleit  on  the  27th  of  May.  That  was  the  material  allegation 
in  the  complaint^  which  the  latter  controverted  by  his  answer, 
and  was  the  subject  of  inquiry  before  the  couri;  and  jury.  If 
the  finding  and  judgment  had  been  in  favor  of  Mitchell,  La  Fol- 
lett  would  be  estopped  from  alleging  in  this  action  anything  to 
the  contrary;  but,  as  the  action  resulted  in  a  final  judgment  in 
favor  of  La  FoUett,  it  constituted  an  adjudication  that  there 
had  been  no  breach  of  the  contract  on  his  part,  but  did  not  de- 
termine that  Mitchell  himself  had  not  violated  the  terms  and 
conditions  thereof.  That  question  was  not  involved  in  the 
former  controversy,  and  the  judgment  therein  is  no  bar  to  this 
action.  The  plaintiff  was  not  obliged  to  set  up  in  the  former 
action  a  breach  of  the  contract  by  the  defendant,  *^  for  the  pur- 
pose of  recovering  damages  therefor:  Freeman  on  Judgments, 
3d  ed.,  sees.  227,  228.  And,  as  said  by  Mr.  Justice  Field  in 
Cromwell  v.  Sac  County,  94  U.  S.  351 :  'T^t  is  not  believed  that 
there  are  any  cases  going  to  the  extent  that,  because  in  the  prior 
action  a  different  question  from  that  actually  determined  might 
have  arisen  and  been  litigated,  therefore  such  possible  question 
is  to  be  considered  as  excluded  from  consideration  in  a  second 
action  between  the  same  parties  on  a  different  demand,  although 
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loose  remarks  looking  in  that  direction  may  be  found  in  some 
opinions.  On  principle,  a  point  not  in  litigation  in  one  action 
cannot  be  received  as  conclusively  settled  in  any  subsequent  ac- 
tion upon  a  different  cause  because  it  might  have  been  deter- 
mined in  the  first  action/'  So  we  conclude  that  the  judgment 
in  the  former  action  between  the  same  parties  to  this  record  is 
in  no  way  a  bar  to  this,  because  the  point  now  in  controversy 
was  neither  involved  nor  litigated  there. 

5.  It  is  insisted,  however,  that  the  position  assumed  by  the 
plaintiff  in  the  present  case  is  consistent  with  his  answer  in  the 
former  one,  because  it  was  there  alleged  that  he  had  offered  to 
deliver  the  whole  of  the  potatoes  to  the  defendant,  and  was  able 
and  willing  to  perform  the  contract  on  his  part.  That  action, 
however,  was  grounded  on  the  repudiation  of  the  contract  by 
the  plaintiff  before  the  time  for  delivery  had  arrived.  That 
was  the  gist  of  the  controversy,  and  the  only  question  really  lit- 
igated and  settled  by  the  judgment.  The  mere  inconsistency, 
if  there  is  any,  between  some  of  the  allegations  of  plaintiff's 
answer  in  the  case  referred  to  and  the  position  he  now  assumes, 
does  not  estop  hin\  from  maintaining  this  action,  because  the  de- 
fendant has  not  been  misled  or  injured  thereby,  and  therefore 
has  no  cause  of  complaint  on  that  ground.  The  evidence  does 
tend  to  show  that  the  plaintiff  was  ready  and  willing  at  all  times 
to  comply  with  the  terms  of  his  contract  and  deliver  the  potatoes 
as  agreed  upon,  and  so  notified  the  defendant  in  writing,  but 
that  he  was  prevented  from  doing  so  by  the  wrongful  acts  of 
the  defendant.  It  is  therefore  doubtful  whether  the  allegations 
of  his  answer  in  the  former  action  are  in  any  substantial  sense 
inconsistent  with  the  position  now  *'''*  assumed  by  him.  But, 
whether  they  are  or  not,  they  afford  no  reason  why  the  judgment 
therein  should  be  considered  as  an  estoppel  or  conclusive  bar  to 
this  case. 

It  follows  from  these  views  that  the  judgment  of  the  court 
below  should  be  afiGbrmed,  and  it  is  so  ordered. 

The  General  Rules  of  Res  Judicata  are  stated  In  the  recent  cases 
of  Garden  City  v.  Merchants'  etc.  Nat.  Bank,  65  Kan.  345,  93 
Am.  St.  Bep.  284,  69  Pac.  325;  White  v.  Ladd,  41  Or.  324,  93  Am. 
St.  Bep.  732,  68  Pac.  739.  When  a  second  action  between  the 
same  parties  is  upon  a  different  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only  as  to  those  issues 
npon  the  determination  of  which  the  finding  or  judgment  is  rendered, 
and  does  not  extend  to  matters  which  might  have  been,  but  were 
not,  litigated  and  determined  in  the  former  action:  Pitts  v.  Oliver, 
13  S.  Dak.  561,  79  Am.   St.   Bep.   907,  83   N.  W.   591.    See,   also, 
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Freeman  ▼.  Barnam,  131  CaL  386,  82  Am.  St.  Bep.  355,  63  Pae.  ^1; 
Kanter  ▼.  Hunter,  63  S.  C.  78,  90  Am.  St.  Bep.  663,  il  S.  EL  33.  If,  xi 
an  aetion  to  recover  the  eontraet  price  of  Bervices  rendered,  the  de- 
fendant recovers  judgment  on  the  ground  that  the  contract  has  sot 
been  completed,  such  judgment  is  not  a  bar  to  a  second  aetion  to 
recover  the  reasonable  value  of  the  same  services:  Bossman  v. 
TiUeny,  80  Mina.  160,  81  Am.  St.  Bep.  247,  83  N.  W.  42L 
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EDWABDS  V.  WESSINGER 

[65  8.  C.  161,  43  S.  E.  618.] 

DAUAGES — ^Assault  and  Battery. — ^Evidenee  of  a  proeecntion 
and  aeqnittal  for  an  assault  and  battery  cannot  be  given  to  mitigate 
the  damages  in  a  eiyil  action  for  the  same  offense,     (p.. 791.) 

TBIAIi — InstmctioiiB. — ^The  trial  conrt  is  not  bonnd  to  ebarge 
tlie  jury  in  the  exact  words  of  the  request,  nor  Is  it  bound  to  charge 
a  request  covered  by  the  general  charge,     (p.  793.) 

HUSBAND  AND  WIFE--Marrled  Woman's  Torts.— If  a  wife 
eommits  a  tort  in  the  presence  of  her  husband,  it  is  presumed  that 
she  is  coerced  by  him,  and  he  alone  is  liable  therefor,  but  if  she  acts 
deliberately,  freely,  and  independently,  it  is  their  joint  tort,  and  they 
are  jointly  liable,     (p.  794.) 

G.  T.  Graham  and  Efird  &  Dreher,  for  the  appellant 
E.  McClarkson  and  A.  Crawford,  for  the  appellees. 

^•*  GARY,  J.    TluB  is  an  action  for  damages,  in  which  the 
plaintiff  alleges  that :  *'0n  or  about  the  second  day  of  Septem- 
fcer,  1900,  at  plaintiflPs  home  in  the  county  of  Lexington,  in  the 
state  aforesaid,  the  defendants,  coming  together  and  aiding  and 
abetting  each  other,  wrongfully  and  unlawfully  entered  upon 
the  premises  aforesaid  and  upon  the  back  piazza  of  the  resi- 
dence thereon,  and  then  and  there  did  beat  and  bruise,  wound 
and  ill-treat  this   plaintiff,  and  did,  in  a  brutal   manner,  de- 
liberately and  repeatedly  strike  this  plaintiff  over  the  head 
with  a  heavy  stick  or  club,  and  did  seize  and  pull  her  hair, 
end  drag  and  pull  her  about  and  over  said  piazza  and  prem- 
ises, and  did  repeatedly  strike  her  with  clenched  fists  in  and 
upon  the  head,  while  two   boys   accompanying   said   defend- 
ants upon  their  preconceived  and  prearranged  design  to  commit 
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said  treBpsfia  and  assanlt  and  battery,  did  stand  at  the  &de  a( 
said  defendants  with  open  knives  in  hand,  and  while  she  wa8b^ 
ing  abnsed  and  vilified  and  denounced  by  said  defeadanti; 
whereby  the  plaintiff  was  humiliated  and  degraded  and  impoeed 
npon,  and  whereby  she  suffered  great  nervous  shock,  and  whereby 
she  was  injured  in  her  person  and  rights  to  her  damage  ten 
thousand  dollars.'' 

The  defendants  answered,  denying  generally  the  allegations 
of  the  complaint  and  interposing  as  a  defense  in  mitigation  of 
damages :  'That  on  or  about  the  fourth  day  of  September,  1900, 
the  plaintiff  swore  out  a  warrant  before  H.  A.  Meetze,  a  magis- 
trate of  said  county,  charging  the  defendants  and  their  son, 
Chalmers  Wessinger,  with  an  *•*  assault  and  battery  and  riot, 
on  the  second  day  of  September,  1900,  as  alleged  in  the  said 
complaint,  and  undertook  to  bind  over  the  above-named  defend- 
ants; but  said  case  having  been  transferred  to  Magistrate  Corlej, 
and  a  preliminary  examination  being  had  on  the  twenty-second 
day  of  September,  1900,  the  said  magistrate,  after  taking  the 
testimony  .of  the  witnesses  for  the  prosecution  in  said  case,  did 
adjudge  that  said  case  was  triable  by  a  magistrate;  and  thei^ 
after,  on  the  thirteenth  day  of  October,  1900,  upon  the  trial  of 
said  case,  the  said  magistrate  did  discharge  and  acquit  the  de- 
fendants  of  the  said  charge.'*  They  also  alleged  that  at  the  time 
of  the  alleged  assault  and  battery,  the  defendant,  Elizabeth  ^^  es- 
Finger,  was,  and  still  is,  the  wife  of  the  defendant,  Vastine 
Wessinger.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  one  thousand  five  hundred  dollars. 

The  appellant's  first  exception  assigns  error :  'T!n  that  iii^ 
presiding  judge  erred  in  the  recipiency  of  the  testimony  in  re- 
gard to  the  result  of  a  trial  of  issues  raised  in  the  case  in  a  majr- 
istrate's  court  on  the  criminal  side,  when  objection  was  made  to 
the  reception  of  oral  evidence  thereof,  by  saying  that,  'I  dont 
think  it  amounts  to  a  row  of  pins  one  way  or  the  other,  but  I 
will  let  it  come  out,'  thereby  impressing  upon  the  mmds  of  the 
jury  that  the  result  of  trial  could  have  no  effect  in  this,  and  tli^ 
error  was,  that  he  thereby  gave  the  jury  his  impression  of  t*.e 
evidence  and  induced  them  to  believe  that  the  same  was  of  n® 
value  and  force;  whereas,  it  is  respectfully  submitted  that  the 
evidence  was  of  value  and  force,  not  as  a  bar  to  this  action,  but 
in  mitigation  of  damages,*'  Section  7  of  the  Code  is  as  follo^a: 
"Where  the  violation  of  the  right  admits  of  both  a  civil  and » 
criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other."     In  lEhe  case  of   Wolff  v.  Cohen,  8   Rich.  U5| 
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•which  was  an  action  for  assault  and  battery,  the  court,  in  consid- 
ering an  exception  assigning  error  on  the  part  of  the  circuit 
judge,  in  charging  the  jury  that  they  could  not  consider  the 
criminal  prosecution  and  the  consequent  punishment  of  the  de- 
fendants as  circumstances  in  ^^  mitigation  of  damages,  thus 
flrtated  the  rule :  **The  indictment  and  dyil  action  are  prosecuted 
for  the  same  trespass,  but  not  by  the  same  parties.     One  is  an  of- 
fense against  society,  the  other  is  a  private  wrong.    The  state 
punishes  for  a  breach  of  public  peace;  the  individual  recovers 
damages  for  the  injury  of  his  person,  and  where  the  compensation 
ie  beyond  the  actual  loss,  it  may  operate,  incidentally,  as  a  pen- 
alty, but  not  as  a  cumulative  remedy.    If  the  punishment  of  the 
offenders  should  be  permitted  to  influence  the  jury  in  their^ esti- 
mate of  damages,  the  private  remedy  which  the  law  gives  to  the 
injured   party  would  be   adjudged.    When  the   prosecutor  re- 
ceives a  part  of  the  pecimiary  penalty,  it  has  been  held  that  his 
damages  should  be  nominal  (Jackson  v.  Bell,  3  Car.  &  P.  316) ; 
but  in  this  state  he  is  entitled  to  none  of  the  penalty,  and  is  not 
restrained  from  prosecuting  both  the  indictment  and  civil  action 
together.     In  Cook  v.  Ellis,  6  Hill  (N.  Y.),  466,  41  Am^  Dec. 
757,  the  court  did  not  regard  the  probable  or  actual  punishment 
of  the  defendant  by  indictment  in  an  action  for  damages.     The 
parties,  the  nature  of  the  offense  and  the  remedies  are  different ; 
and  where  circumstances  of  aggravation  call  for  vindictive  and 
punitory  damages,  the  range  of  the  jury's  discretion  should  not 
be  narrowed  by  the  sentencef  of  the  court.^^     The  rule  prevails 
with  even  stronger  force  in  this  case,  as  the  parties  were  ac- 
quitted before  the  magistrate. 

The  second  exception  is  as  follows:  ^^2.  That  the  presiding 
judge  erred  in  his  charge  to  the  jury:  (a)  In  that  his  honor, 
by  instructing  the  jury,  *If  you  think  she  is  entitled  to  damages, 
you  can  find  from  one' cent  to  ten  thousand  dollars,  that  is  a 
matter  exclusively  for  you,'  the  error  being  that  the  jury  was 
not  instructed  as  to  whether  they  should  give  actual  or  vindic- 
tive damages,  or  both,  and  in  failing  to  define  these  different 
kinds  of  damages,  (b)  That  his  honor  erred  in  instructing  the 
jury  as  follows :  *The  law  presumes  in  a  case  of  this  sort,  that 
if  the  wife  committed  an  offense  of  this  kind  in  tlie  presence  of 
her  husband,  that  she  is  coerced  to  it,  forced  by  him  to  do  it; 
that's  the  presumption,  but  it  can  be  rebutted  by  testimony,  and 
where  in  the  trial  of  a  cause  like  ^^  this,  if  the  testimony  sat- 
isfies the  jury  that  if  the  husband  were  present  and  the  wife 
^v  ere  the  better  man  of  the  two,  as  it  were,  acting  independently. 
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acted  on  her  own  free  will,  according  to  her  own  Yolitioiiy  Uni 
presumption  is  dissipated,  and  a  verdict  could  be  found  against 
her  the  same  aa  against  her  husband.    But  if  the  wife  commiti 
an  oSenae  in  the  presence  of  her  husband  and  he  instigates  ber 
to  do  it,  and  she  is  acting  under  his  direction,  the  law  pTesumes 
her  to  be  coerced,  and  in  a  case  of  that  sort  she  is  not  respoo- 
sible  for  the  commission  of  a  misdemeanor  in  the  presence  of 
her  husband.    But  if  a  man  and  a  wife  go  to  a  place  togeth^, 
or  meet  a  party  on  the  street,  and  they  commit  an  assault,  and 
the  wife  acts  independently  of  her  husband,  acts  on  her  ovn 
volition,  and  the  husband  does  not  coerce  her,  does  not  instigate 
her,  but  she  acts  freely  and  voluntarily,  then  she  would  be  89 
much  liable  for  the  commission  of  the  misdemeanor  as  if  her 
husband  was  not  present    If  you  are  satisfied  in  this  case  that 
both  the  defendants  committed  an  assault  and  battery  upon  the 
person  of  the  plaintiff,  and  they  did  it  without  legal  jnstificatiim 
or  excuse,  and  that  the  wife  was  not  coerced  by  her  husband,  not 
commanded  or  instigated  by  him  to  do  it,  but  that  she  acted  of 
her  own  free  will,  according  to  her  own  volition,  acted  independ- 
ent of  him,  was  not  ordered  by  him  and  was  not  afraid  of  hiin, 
but  acted  just  the  same  as  if  he  were  not  there,  then  she  would 
be  as  much  liable  as  he ;  if  both  committed  the  assault,  without 
legal  justification  or  excuse  upon  the  person  of  the  plaintiff 
you  will  give  such  damage  proportionate  to  the  injury  sustained 
as  in  your  opinion  you  think  the  plaintiff  is  entitled.     If  yoa 
think  the  defendant  did  not  commit  an  assault  and  battery,  or 
if  you  think  they  acted  in  self-defense,  then  your  verdict  would 
necessarily  be  for  the  defendants;  or  if  you  think  Mrs.  Wessin- 
ger  committed  an  assault,  and  that  she  was  coerced  by  her  hus- 
band to  do  it,  and  her  husband  took  a  hand  in  it,  your  verdict 
would  be  against  the  husband  only.    If  you  think  they  acted  to- 
gether, and  she  acted  independent  of  him,  on  her  own  accord, 

her  own  volition,  your  verdict  would  be  against  ^^  both 

The  defendants  have  requested  me  to  charge  you  the  following 
proposition  of  law:  *The  jury  is  charged,  if  they  find  the  de- 
fendant, Elizabeth  Wessinger,  committed  a  tort  by  assaulting 
and  striking  the  plaintiff  in  the  presence  of  her  husband,  I.  V. 
Wessinger,  or  at  his  instigation,  then  the  defendant,  I.  V.  Wes- 
singer, alone  would  be  responsible  for  it;  and  the  jury  under 
such  circumstances  could  not  hold  her  responsible  for  the  tort* 
I  charge  you  that  a  little  differently  from  what  is  laid  down 
here.  I  charge  you  this:  'The  jury  is  charged  that,  if  they 
find  the  defendant,  Elizabeth  Wessinger,  committed  a  tort  by 
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assaulting  and  striking  the  plaintiflE,  in  the  presence  of  her  hus- 
band, I.  V.  Wessinger,  at  his  instigation,  then  the  defendant,  I. 
V,  Wessinger,  alone  would  be  responsible  for  it,  and  the  jury 
mxder  such  circumstances  could  not  hold  her  responsible  for  the 
tort/  Strike  out  the  word  'or,'  and  I  charge  you  that/  The 
error  being  that  his  honor  first  laid  down  the  doctrine  correctly 
that  the  mere  presence  of  the  husband  with  the  wife  during  the 
commitment  of  an  assault  and  battery  raised  the  presumption  of 
coercion  on  the  part  of  the  husband  and  then  modified  the  doc^ 
trine  by  instructing  the  jury  that  the  husband  alone  is  respon- 
sible only  in  those  cases  where  he  instigated  and  commanded 
the  commission  of  the  offense  by  the  wife;  thereby  instructing 
the  jury  that  they  could  not  find  against  the  husband  only  and 
for  the  wife  in  those  instances  where  the  husband  was  simply 
present  and  coercion  would  be  presumed;  and  this  idea  he  im- 
pressed upon  the  jury  more  clearly  by  the  modification  of  the 
defendants'  request  as  aboye  set  forth/' 

The  assignment  of  error  marked  ''(a)"  seems  to  have  been 
taken  under  misapprehension,  as  the  record  shows  that  the  pre- 
siding  judge  charged  the  jury  as  follows:  *^y  yindiotive  dam- 
ages we  mean  wherever  there  has  been  a  willful  invasion  of  the 
rights  of  another  party,  does  it  willfully  and  recklessly,  runs 
over  them  in  a  high-handed,  outrageous  manner,  juries  in  a 
case  of  that  sort  can  charge  not  only  such  damages  ^^  as  the 
person  actually  sustained,  but  such  damages  in  the  way  of  pun- 
ishing/' 

We  wiU  next  consider  the  assignment  of  error  marked  ('%)/' 
The  trial  judge  is  not  bound  to  charge  the  jury  in  the  exact 
words  of  the  request,  nor  is  he  bound  to  charge  a  request  when 
the  proposition  of  law  therein  stated  is  approvingly  submitted 
to  the  jury  in  his  general  charge. 

If  it  was  the  intention  of  the  defendants  in  submitting  the 
request  that  his  honor  should  charge  the  jury  the  proposition  of 
law,  that  the  mere  presence  of  the  husband,  during  the  commit- 
ment of  an  assault  and  battery,  raised  the  presumption  of  coer- 
cion on  the  part  of  the  husband,  then  it  was  wholly  unneces- 
sary, as  the  presiding  judge  in  his  exceedingly  able  and  lucid 
charge  stated  such  to  be  the  law«  But  if  they  intended  to  sub- 
mit the  proposition  that  if  the  wife  committed  the  assault  and 
battery  in  the  presence  of  her  husband,  that  he  alone  would  be 
responsible  for  it,  although  there  was  no  coercion  on  his  part, 
and  she  acted  independently  of  him,  then  it  was  erroneous. 
The  request  as  modified  contained  a  sound  proposition  of  law. 
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for  it  mmply  made  the  husband  alone  responsible  if  the  vife 
committed  the  assault  and  battery  at  his  instigation.  Tbf& 
charge  of  the  circuit  judge  is  fully  sustained  by  the  case  of 
Henderson  7.  Wendler,  39  S.  C.  555,  17  S.  E.  851^  in  whidi 
the  court  says:  ''Exceptions  3,  4,  5  and  6  make  the  point  tlist 
a*  married  woman  cannot  be  made  liable  for  tort  oommitted  in 
the  presence  of  her  husband,  without  proof  showing  that  she 
acted  Yoluntarily  and  willfully.  The  doctrine  upon  the  subject 
of  the  liability  of  the  husband  for  the  toit  of  the  wife  committ^ 
in  his  presence  is  truly  stated  in  the  case  of  State  v.  Houstcn, 
29  S.  G.  112,  6  S.  E.  944,  as  follows :  'In  the  case  of  State  r. 
Parkerson,  1  Strob.  170,  Judge  Withers,  in  deliyeiing  the  opin- 
ion of  the  court,  said:  "It  is  a  mistake  to  affirm  that  a  wife 
may  not  be  indicted,  convicted  and  punished  in  conjunction 
with  her  husband.  While  it  is  true,  that  if  she  committed  a 
bare  theft,  or  even  a  burglary,  by  the  coercion  of  her  husband, 
she  **®  will  not  suffer  punishment,  and  while  it  is  also  kid 
down  that  coercion  is  to  be  presumed  from  his  presence,  still 
it  is  quite  clear  that  this  is  only  one  of  those  presumptions  or 
inferences  classed  as  prima  facie,  that  may  be  rebutted  by  tes- 
timony, and  hence  presents  a  question  for  the  jury,  etc'*  From 
tliis  it  appears  that  in  this  state  the  question  of  coercion  is  an 
open  one/  "  The  court  then  quotes  with  approval  the  follow- 
ing from  volume  9  of  the  American  and  English  Encyclopedia 
of  Law,  824,  as  follows:  '"1.  If  the  tort  is  committed  in  the 
presence  of  the  husband  and  nothing  more  appears,  it  is  his  sole 
tort,  as  the  wife  is  considered  to  have  acted  under  his  coercion. 
2.  If  the  tort  is  committed  in  his  presence,  but  she  appears  to 
liave  acted  deliberately  and  freely,  it  is  their  joint  tort.  3.  If 
the  tort  is  committed  in  his  presence  and  against  his  will,  it  ii 
her  tort,  and  he  is  liable  with  her.  4.  If  the  tort  is  committed 
out  of  his   presence  but  by   his   direction,  she  is  jointly  liable 

with  him.     5.  If  the  tort  is  committed  out  of  his  presence  and 
without  his  knowledge  or  consent,  he  is  liable  with  her." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


The  Liahility  for  the  Torts  of  married  women  is  eoBsidered  in  the 
mongraphic  notes  to  Henley  ▼.  Wilson,  92  Am.  St.  Eep,  164-170; 
Brazil  v.  Moran,  83  Am.  Dee.  776-778;  Commonwealth  y.  Neal,  6 
Ajn.  Dec.  106'109. 
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STATE  7.  BOWEES. 

[65  S.  a  207,  43  S.  E.  656.] 

liAKSZiAUaHTES— Definltioik — ^Manslaughter  ia  properly  de- 
lined  a«  a  blow  struck  "out  of  a  hot  heart,  heart  fuU  of  passion, 
full  of  anger,  and  jet  not  full  of  sin,"  especially  when  the  jury 
have  been  informed  that  a  blow  struck  "out  of  a  malicious  heart, 
sinful    heart"  is  murder,     (p.  799.) 

MUBDEB. — Self-defense  exists  when  one  kills  another  of  ne- 
eeesity.  It  exists  when  one  finds  himself  in  a  position  of  imminent 
peril,  either  to  himself  or  to  another  in  peril  of  his  life,  or  of  serious 
bodily  harm,  and  then  strikes  to  save  his  life,  or  to  save  his  body 
from  serious  harm,  or  to  save  the  life  of  another,  or  to  save  the 
person  of  the  latter  from  serious  bodily  harm.     (p.  800.) 

Hayward,  Dean  &  Earle,  for  the  appellant. 

J.  B.  Boggs,  solicitor,  for  the  state. 

208  POPE,  C.  J.    The  question  presented  by  this  appeal  is 
whether  the  circuit  judge,  his  honor,  Judge  Gage,  in  his  charge 
to  the  jury,  correctly  set  forth  the  law  of  this  state  defining  the 
crime  of  manslaughter,  of  which  the  defendant  was  convicted 
by  the  jury.     It  is  but  just  to  the  presiding  judge  that  his  en- 
tire charge  should  be  reproduced.     It  is  as  follows:  "Gentle- 
men of  the  jury:  I  am  not  going  to  say  much  to  you  in  this 
case,  because  it  is  not  necessary  for  me  to  say  much.    The  feat- 
ures of  this  case  lie  within  a  very  narrow  compass.     If  you  are 
satisfied  that  Alexander  Bowers  killed  James   Howard,  then 
you  have  only  one  inquiry   to  make,  and  that   is.  How  did  he 
come  to  kill  him  ?    It  is  unlawful  for  one  man  to  kill  another. 
So  that  your  next  inquiry  is,  How  did  Alexander  Bowers  come 
to  kill  James  Howard  ?    I  charge  you  that  if  he  killed  him  in 
self-defense,  you  will  acquit  him  or  excuse  him.     Now  self-de- 
fense means,   gentlemen,    just   what   these   words    imply.     It 
means  that  when  one  man  kills  another  of  necessity.     It  exists 
"when  one  man  finds  himself  in  a  position   of  peril — imminent 
peril  either  to  himself  or  to  another;  in  peril  of  his  life,  or  in 
peril  of  serious  bodily  harm ;  and  where  he  finds  himself  in  that 
position,  and  strikes  to  save  his  life,  or  strikes  to  save  his  body 
from  serious  harm,  or  to  save  the  life  of  another  person,  or  to 
save  another  person  from  serious  bodily  harm,  the  *^  law  con- 
Btitutes  that  self-defense;  and  if  you  believe  the  defendant  in 
this   case  did  that,  then  you    should  render  a  verdict   of  not 
guilty.    If  you  find  out  that  he  did  not  do  that,  gentlemen,  then 


796  Amebican  State  Sefobxb^  Vol.  95.     [S.  Caroliu, 

yoTi  will  disregard  self-defense,  and  go  one  step  f aither,  and 
see  if  there  is  another  defense,  and  that  is  what  is  called  defease 
of  the  castle.  That  means  tiiis,  gentlemen :  it  is  difEerent  frcoa 
self-defense.  If  a  man  has  a  home,  a  residence,  and  liTing  in 
it,  and  another  man  undertakes  to  dirive  him  out,  he  has  aright 
to  kill  him  to  keq>  him  out  That  is  the  law.  When  a  man 
enters  his  home  and  another  man  comes  to  take  him  out,  go 
into  the  house  by  force,  break  in,  any  occupant  of  the  house  has 
a  right  to  kill  hun  and  keep  him  out.  Now,  if  you  believe  that 
state  of  facts,  you  should  render  a  verdict  of  not  guilty;  if  yoa 
don't  believe  tliat  state  of  facts,  you  should  disregard  it  and 
render  a  verdict  of  guilty;  there  is  where  the  office  of  the  jury 
comes  in.  Gentlemen,  I  can  tell  you  what  the  law  is,  but  it  is 
for  the  jury  to  say  what  the  facts  are.  It  is  for  the  jury  to  say 
whether  or  not  Alexander  Bowers  struck  on  that  day,  if  he  did 
strike,  to  save  his  life  or  his  body  from  serious  harm,  or  to  save 
his  wife  and  children  from  serious  harm.  I  tell  you,  if  he  did, 
you  will  acquit  him.  Whether  or  not  he  did  is  a  matter  for 
you.  I  tell  you,  if  Alexander  Bowers  struck  to  keep  the  man 
from  entering  his  house,  the  law  acquits  him.  Whether  or  not 
he  did  do  thai,  is  a  question  for  you. 

'^f  you  decide  both  of  these  defenses  against  Alexander 
Bowers,  then  you  go  one  step  farther,  and  inquire  out  of  what 
sort  of  heart  he  did  this  killing.  I  tell  you,  if  he  did  it  out  of 
a  malicious  heart,  sinful  heart,  it  is  murder,  and  the  penally  is 
death.  You  mig^t  ask  yourselves.  How  are  you  to  determine 
upon  a  human  heart?  That  is  the  province  of  a  jury  every  day. 
Just  like  a  surgeon  looks  at  a  sick  man's  tongue  ....  so  jury- 
men look  upon  a  man's  hands  and  tell  what  motive  prompted  his 
heart  I  tell  you,  if  Alexander  Bowers  struck  this  blow  out  of 
a  heart  full  of  sin  and  malice,  that  is  murder.  Whether  or  not 
he  had  that  sort  of  hearty  is  a  matter  for  you«  If  you  are  satis- 
fied that  he  did  have  that  ^^®  sort  of  heart,  render  a  verdict  of 
guilty  if  you  have  reasonable  doubt  about  it,  write  a  verdict  of 
not  guUty  of  murder.  If  you  acquit  him  of  murder,  then  your 
next  inquiry  is.  Is  he  guilty  of  manslaughter?  The  difference 
between  manslaughter  and  murder  is  like  the  difference  be- 
tween day  and  night.  Manslaughter  is,  as  I  told  you,  where  a 
man  strikes  out  of  a  hot  heart;  heart  full  of  passion,  full  of  an- 
ger and  yet  not  full  of  sin.  If  he  strikes  out  of  that  sort  of 
heart,  the  law  denominates  it  manslaughter,  and  the  penalty  is 
imprisonroent  for  a  series  of  years.  That  is  all  I  have  to  say  to 
you  except  about  the  matter  of  reasonable  doubt    Alexander 
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Sowers  is  put  on  trial  here  for  a  serious  crime,  and  it  is  the  busi- 
ness of  the  state  in  every  case  to  satisfy  the  jury  beyond  a  reason- 
able doubt  of  a  man^s  guilt.  Now,  reasonable  doubt,  gentlemen, 
Tfieans  just  what  the  words  imply.  If  I  should  tell  you  what  an 
unreasonable  man  was,  you  would  know  what  I  meant;  if  I 
should  tell  you  what  a  reasonable  man  was,  you  would  know  what 
I  meant.  Therefore,  you  must  understand,  when  I  say  to  you,  if 
you  have  a  reasonable  doubt  about  this  man's  guilt,  you  must 
find  him  not  guilty ;  and  if  you  have  no  such  doubt  of  tihis  man's 
guilt,  if  you  are  satisfied  beyond  a  reasonable  doubt  of  his  guilt, 
you  should  render  a  verdict  of  guilty. 

''Now,  gentlemen,  as  to  the  form  of  your  verdict  If  you 
believe  that  he  struck  this  blow  in  self-defense,  write  a  verdict 
of  not  guilty.  If  you  believe  he  struck  this  blow  to  keep  James 
Howard  from  entering  his  house,  write  a  verdict  of  not  guilty. 
If  you  disbelieve  both  of  these  defenses,  and  believe  he  struck 
out  of  a  malicious  heart,  write  a  verdict  of  guilty.  If  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
manslaughter.  With  reference  to  a  gener^  verdict  of  guilty: 
Gentlemen,  it  is  proper  for  me  to  say  to  you,  in  special  cases 
that  it  is  proper  for  the  jury  to  recommend  a  party  to  mercy; 
that  practically  gives  them  the  right  to  fix  the  penalty.  No 
man  can  f orf eii  his  life  under  the  laws  of  this  country  except 
by  consent  of  a  jury.  To  recommend  a  party  to  mercy  is  to 
thereby  save  his  life,  and  the  ^^^  law  fixes  the  punishment  at 
lifetime  imprisonment.  Now,  gentlemen,  this  a  solemn  busi- 
ness for  you«  I  am  going  to  put  it  where  the  law  puts  it, 
where  the  constitutional  law  puts  it,  upon  your  shoulders.  This 
is  your  country.  The  defendant  at  the  bar  is  your  fellow-citi- 
aen;  the  dead  man  was  your  fellow-citizen.  Whatever  your 
verdict  be,  gentlemen,  write  it  upon  the  back  of  this  indictment, 
and  sign  your  name  as  f oreman.'^ 

The  following  grounds  of  appeal  are  presented : 
'*!.  Because  the  judge  erred  in  charging  the  jury  as  followa: 
'Now,  gentlemen,  as  to  the  form  of  your  verdict.  If  you  be- 
lieve that  he  struck  this  blow  in  self-defense,  write  a  verdict  of 
not  guilty.  If  you  believe  he  struck  this  blow  to  keep  Jame^ 
Howard  from  entering  his  house,  write  a  verdict  of  not  guilty. 
If  you  disbelieve  both  of  these  defenses  and  believe  he  struck 
out  of  a  malicious  heart,  write  a  verdict  of  guilty.  If  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
manslaughter.'  Tlie  error  being  that  the  language,  ^If  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
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mandaiigfater/  is  ambiguousy  indefinite,  incorrect,  and  was  mifr> 
leading  to  the  jury — especially  so  when  the  record  shows  that 
said  language  was  used  just  as  the  judge  was  closing  his  chai*ge 
to  the  jury,  and  he  not  having  previously  clearly  charged  the 
law  of  manslaughter. 

''2.  Because  the  circuil  judge  erred  in  not  charging  the  law 
of  manslaughter,  thereby  violating  the  provisions  of  article  5, 
section  26,  of  the  constitution  of  South  Carolina,  which  pro- 
vides: 'Judges  shall  not  charge  juries  in  respect  to  matters  of 
fact,  but  shall  declare  the  law.' 

**3.  Because  the  circuit  judge  erred  in  charging  the  jury  as 
follows :  'Murder  is,  as  I  told  you,  where  a  man  strikes  out  of 
a  sinful  heart.  Manslaughter  is  when  he  strikes  out  of  a  hot 
heart;  heart  full  of  passion,  full  of  anger,  and  yet  not  full  of 
sin.  If  he  strikes  out  of  that  sort  of  a  heart,  the  law  denomi- 
nates it  manslaughter,  and  the  penalty  is  imprisonment  for  a 
series  of  years.*  The  error  being  that  the  said  *^  definition  is 
not  the  legal  and  true  definition  of  that  offense,  and  it  is  uncer- 
tain in  its  terms  and  meaning;  and  was,  therefore,  erroneous 
and  misleading  to  the  jury. 

'^4.  Because  the  circuit  judge  erred  in  charging  the  following 
as  the  law  of  self-defense:  *I  charge  you,  if  he  killed  him  in 
self-defense,   you  will  acquit  him.    Now,  self-defense   means^ 
gentlemen,  just  what  those  words  imply.    It  means  that  when 
one  man  kills  another  of  necessity.    It  exists  where  one  man 
finds  himself  in  a  position  of  peril — ^imminent  peril  either  to 
himself  or  to  another  in  peril  of  his  life,  or  in  peril  of  serious 
bodily  harm;  and  where  he  finds  himself  in  that  position  and 
strikes  to  save  his  b'fe,  or  strikes  to  save  his  body  from  serious 
harm,  or  to  save  the  life  of  another  person  from  serious  bodily 
harm,  the  law  constitutes  that  self-defense;  and  if  you  believe 
the  defendant  in  this  case  did  that,  then  you  should  render  a 
verdict  of  not  guilty.*    Whereas,  he  should  have  charged  that 
the  jury  should  render  a  verdict  of  not  guilty,  if  they  believed 
from  the  evidence  that  the  accused  was  without  fault  in  bring- 
ing on  the  difficulty,  and  that  the  defendant  believed  at  the 
time  of  the  killing  that  he  was  in  imminent  danger  of  losing 
his  life  or  of  receiving  serious  bodily  harm,  and  that  a  person  of 
ordinary  reason  and  firmness,  placed   under  like  circumstances 
as  the   defendant  was  placed   at  such  time,  would   have  been 
warranted  in  believing  that  he  was  in  such  danger.     Error  is 
imputed  to  the  judge  in  not  charging  the  law  of  self-defense, 
thereby  violating  the  provisions  of  article  5,  section  26   of  the 
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<  constitution  of  South  Carolina,  which  provides,  'Judges  shall 
not  charge  juries  in  respect  to  matters  of  fact,  but  shall  declare 
the  law/'* 

Liet  US  now  pass  upon  these  grounds  of  appeal  in  their  order. 
1.  In  our  criminal  statutes,  murder  is  described  in  these  words : 
''Sec.    108.  Murder  is  the  killing  of  any  person  with  malice 
aforethought,  either  express   or  implied.''    And  manslaughter 
ifl  described  therein:  "Sec.   120.  Manslaughter,  or  the  unlaw- 
ful   killing  of  another   without   malice,  express   or  implied.*' 
Mxtrder  **•  in  this  state  is  not  a  statutory  offense ;  it  is  still  a 
common-law  offense:  State  v.  Coleman,  8  S.  C.  237;  and  the 
Bame  is  true  of  the  crime  of  manslaughter.    Therefore,  when  a 
circuit  judge  comes  to  charge  the  jury  as  to  these  two  crimes,  so 
long  as  he  preserves  intact  the  fundamental   requirements  of 
these  two  sections  of  our  criminal  statutes,  he  has  not  trans- 
gressed the  law.    Malice  aforethought,  either  express  or  implied, 
must  be  preserved  in  a  charge  upon  murder;  and  the  absence  of 
malice,  though  the  killing  is  unlawful,  must  be  preserved  in 
charge  upon  manslaughter.    It  is  very  evident  that  in  the  charge 
of  tie  circuit  judge  he  preserved  these  rules;  for  as  to  murder 
he  says :  ''If  he  did  it  [the  deed]  out  of  a  malicious  heart,  sinful 
heart,  it  is  murder.'*    Thus  the  circuit  judge  emphasized  malice 
as  an  essential  ingredient  in  the  crime  of  murder.  The  circuit 
judge  here  paints  what  he  calls  a  ''sinful  heart,'*  a  "hard  heart/' 
and  in  such  words  that  a  jury  could  not  mi^ake  his  meaning; 
and  when  he  comes  to  define  "manslaughter,"  he  says:  "Man- 
slaughter is  when  he  strikes  out  of  a  hot  heart,  heart  full  of 
passion,  full  of  anger,  and  yet  not  full  of  sin.''    The  circuit 
judge  had  just  told  the  jury  that  the  sinful  heart  was  a  mali- 
cious heart;  so,  therefore,  when  in  regard  to  manslaughter,  he 
tells  the  jury  that  the  heart  of  the  accused  was  not  full  of  sin, 
he  meant  a  heart  void  of  malice,  and  the  jury  understood  him. 
See  how  careful  he  is  to  say,  out  of  "hot  heart,"  "heart  full  of 
passion,"  "full  of  anger,"  and  "yet  not  full  of  sin."  If  we  were 
required,  we  might  admonish  circuit  judges  in  their  charges  to 
avoid  the  use  of  moral  terms,  but  rather  to  cling  to  the  estab- 
lished legal  nomenclature  in  defining  the  offenses  of  murder  and 
Baanslaughter.    This  exception  is  overruled. 

2.  We  do  not  find  that  the  circuit  judge  failed  to  charge  the 
law  as  to  manslaughter — ^indeed,  we  have  just  held  that  the 
terms  used  by  him  clearly  pointed  out  the  legal  significance  of 
that  crime.  The  absence  of  malice,  the  sudden  heat  and  pas- 
sion, all  appear  in  his  charge.    Hence  he  did  not  violate  the 
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provisions  of  article  5^  section  26  of  the  constitution  *^^  cl 
this  state^  which  required  judges  to  charge  or  declare  the  hnr. 
This  exception  is  overruled. 

3.  We  have  already,  under  the  first  ground  of  appeal,  di^poBei 
of  ihis  exception,  and  it  is,  therefore,  overruled. 

4.  We  cannot  sustain  Ihis  exception.  In  regard  to  sdf-di^ 
fense,  we  think  the  circuit  judge  correctly  brought  before  Qit 
jury  in  his  charge  the  law  applicable  to  the  case  then  at  the  bar 
of  his  court,  for  in  Ihe  afaeenoe  of  the  testimony  (for  the  sane 
is  not  embraced  in  the  case  of  appeal),  we  must  aasiune  iha&  the 
circuit  judge  had  in  his  mind  that  the  facts  of  this  cause  war- 
ranted him  in  so  shaping  his  charge  to  meet  the  reqniraneiiiBiif 
this  case.  The  case  of  State  v.  McGreer,  13  S.  C.  466,  does  not 
and  could  not  lay  down  the  law  as  an  unchangeable  rok  is 
govern  every  case  but  rather  it  was  intended  to  fit  the  rule  to 
the  facts  there  set  up,  and,  of  course,  all  similar  cases.  A  cix^ 
cuit  judge  in  his  charge  must  adopt  the  language  to  make  deaf 
the  principles  of  the  law  so  that  juries  could  dearly  undeiatand 
the  same.    This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgm^zfc  of  tha 
circuit  court  herein  be  affirmed. 


Matutlaughter  is  the  killing  of  a  hmnaii  being  under  the  infliMBoa 
of  sudden  heat  and  pandoa  brought  on.  by  a  reasonable  provoeatioa: 
Btate  V.  Ferguson,  2  Hill,  619,  27  Am.  Deo.  412.    It  may  be  volua- 
tarj,  upon  a  sudden  heat,  or  involuntary  in  the  commission   of  an 
unlawful  act:  MeWhirt's  Case,  3  Gratt.  594,  46  Am.  Dee.  196;  Sat- 
cliff e  ▼.  State;  18  Ohio,  469,  51  Am.  Dee.  459;   Commonwealth  ▼. 
Webster,  5  Cush.  295,  52  Am.  Dec  711.    Manslaughter  differs  from 
murder  in  this,  that  the  former  proceeds  from  a  sudden  heat  of  pa» 
sion,  and  the  latter  from  wickedness  of  heart.    Maliee  aforethov^t 
is  the  grand  criterion  which  distinguishes  murder  from  other  killinga: 
McWhirt's  Case,  3  Gratt.  694,  46  Am.  Dec.  196.    See,  too,  Hobnes 
V.  State,  88  Ala.  26,  16  Am.  St.  Eep.  17,  7  South.  193;  Menly  v. 
State,  26  Tex.  App.  274,  8  Am.  St.  Bep.  477,  9  S.  W.  563;  Cryar 
T.  State,  71  Miss.  467,  42  Am.  St.  Bep.  473,  14  South.  261;  State 
T.  Davis,  50  S.  C.  405,  62  Am.  St.  Bep.  837,  27  S.  E.  905;  Pemgi 
V.  State,  104  Wis.  230,  76  Am.  St.  Bep.  865,  80  N.  W.  593;  King  ▼. 
State,  68  Ark.   572,  82  Am.  St.  Bep.   307,  60   a  W.  951;  State  ▼. 
Doherty,  72  Yt.  381,  82  Am.  St.  Bep.  951,  48  Atl.  658;  State  t.  Foster, 
130  N.  C.  666,  89  Am.  St.  Bep.  876,  41  S.  E.  284. 

T?he  LaiD  of  Self-defense  is  the  subject  of  a  monographic  note  to 
Stete  V.  Sumner,  74  Am.  St.  Bep.  717-740.  One  may  protect  Ms 
own  life  or  that  of  another  from  attack  to  the  extent  of  taking  life, 
if  it  reasonably  appears  necessary  to  the  preservation  of  life  or  limb: 
State  V.  Bonofiglio,  67  N.  J.  I^.  239,  91  Am.  St.  Bep.  423,  52 
Atl.  712,  54  Atl.  99;  Utterback  v.  Commonwealth,  105  Ky  728 
88  Am.  St.  Bep.  328,  49  S.  W.  479;  Palmer  v.  State.  9*  Wye! 
40,  87  Am.  St.  Bep.  910,  59  Pac  796;  Bullock  ▼.  State,  65  N  J  L. 
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557,  86  Am.  8t.  Bep.  668,  47  AtL  62;  Elder  ▼.  State,  69  Ark.  648, 
Se  Am.  St.  Bep.  220,  65  S.  W.  938;  Wood  v.  State,  128  Ala,  27,  86 
JLm.  St.  Bep.  71,  29  South.  557. 


STATE  V.  COBB. 

[65  S.  G.  824,  43  S.  E.  654.] 

MUBDEB— Bringing  on  Difflcnlty.— If  one  person  preparea 
^Fritli  deliberation  and  brings  on  a  diffienlty  with  another,  with  the 
intention  of  killing  the  latter  if  he  resents  the  insnlt,  and  he  does 
resent  and  is  killed   by  the  former,  the  killing  is  murder,     (p.  802.) 

Bntler  &  Osborne  and  W.  N.  Hardin,  for  the  appellant. 

Assistant  Attorney  General  Townsend,  for  the  state. 

^^  WOODS,  J.    The  appellant.  Son  Cobb,  was  convicted  of 
murder,  with  recommendation  to  mercy,  at  the   March  tern^ 
1902,  of  the  court  of  general  sessions  for  Cherokee  county,  and 
iras  sentenced  to  life  imprisonment.    The  exceptions  allege  sei^ 
eral  errors  in  the  charge  of  the  presiding  judge,  but  they  were 
all  abandoned  in  the  argument  except  the  second,  which  is  aa 
follows:  *'2.  For  error  in  the  instruction  to  the  jury,   as  fol- 
lows :  ^f  a  man  makes  preparation  with  deliberation  that  way 
lo  go  and  raise  a  row  witii  the  other,  with  the  intention  of  kill- 
ing ***^  the  other,  if  the  other  resents  the  insult  or  strikes  him, 
and  he  kills  him,  that  is  murder';  the  error  herein  being  this: 
the  defendant  hereiD,  by  so  charging,  was  cut  off  from  the  plea 
of  self-defense  in  the  minds  of  the  jury,  and  the  jury  might 
have  reasonably  inferred  that  the  'other'  might  'resent  the  insult 
or  strike  him'  in  the  most  violent  manner,  endangering  the  life 
of  the  'man,'  and  he  would  have  no  right  to  kiU  the  'otlier'  to. 
save  his  own  life." 

The  sentence  to  which  appellant  takes  exception  occurs  in  the 
following  paragraph  of  the  charge:  "Now,  the  law  is  this; 
That  if  two  men  have  bad  blood  toward  each  other,  and  one 
goes  and  prepares  himself  to  take  the  life  of  the  other,  and  does 
it  with  the  intention  of  saying  something  to  the  other  man  to 
provoke  Iiitti  to  resent  any  insult  or  to  pick  a  row,  and  he  has 
got  ready  for  it  and  intends  to  take  life  as  soon  as  he  says  some- 
thing to  the  other  fellow,  and  the  other  fellow  resents  it — if  a 
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man  kills  another  nnder  circumstances  of  the  kind,  he  is  gnit^ 
of  murder,  because  there  is  a  deliberation  and  preparation  be- 
forehand to  take  life ;  the  intention^  if  the  man  does  resent  it,  lie 
has  prepared  himself  to  kill  him.  He  has  brought  on  the  at- 
tack. If  a  man  makes  preparation  with  deliberation  that  way 
to  go  and  raise  a  row  with  the  other,  with  the  intention  of  kill- 
ing the  other  if  the  other  resents  the  insult  or  strikes  him,  anl 
he  kills  him,  that  is  murder.'^  The  correctness  of  this  intei^ 
pretation  of  the  law  is  no  longer  subject  to  controversy  in  this 
state:  State  y.  Beckham,  24  S.  C.  284. 

The  appellant  insists  that  if  the  charge  in  this  respect  was 
correct,  it  was  not  applicable  to  the  case.  The  evidence  is  nc^ 
printed  in  the  brief  submitted  to  the  court,  and  we,  therefore, 
must  assume  the  charge  was  appropriate  to  the  case  before  the 
court 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  afiSrmed. 


Murder. — If  a  difBlenlty  is  soaght  by  the  defendant  with  the  de- 
ceased for  the  purpose  of  beating  or  chastising  him,  and  in  puTanaaee 
thereof  the  defendant  arms  himself  with  a  pistol  to  be  used  in  ease 
of  neeessitjy  and  with  it  kills  the  deceased  in  pursuance  of  such  pur- 
pose, the  killing  is  murder,  although  it  was  necessary  to  use  the 
pistol  in  self -defense:  Gibson  v.  State,  89  Ala.  121,  18  Abl  St.  B^ 
96,  8  South.  98.  See,  also,  the  monographic  note  to  State  ▼•  Sua* 
ner,  74  Am.  St  Bep.  731-735. 


SOHUMPERT  V.  SOUTHERN  RAILWAY. 

[65  S.  0.  332,  43  S.  E.  813.] 

PLEADINO— Motion  to  Make  Definite.— If  a  complaint  a^ 
leges  acts  as  being  done  both  negligently  and  willfully,  defendant's 
remedy  is  not  by  demurrer,  but  by  motion  to  make  more  definite, 
(p.  804.) 

PLEADING.— Acts  of  Negligence  and  Acts  of  Wlllfnl  Tort 

may  be  commingled  in  one  statement  as  causing  an  injury,  if  Bueh 
pleading  is  sanctioned  by  statute,  and  the  adverse  party  cannot  re- 
quire a  separate  statement  of  such  acts,  nor  an  election  upon  which 
plaintiff  will  go  to  trial,     (p.  804.) 

MASTER  AND  SERVANT  are  Jointly  Liable  as  Joint  Tort 
Feasors,  for  the  tort  of  the  seryant  committed  within  the  scope  of 
his  employment  and  while  in  the  master's  service,  whether  the  mas- 
ter is  present  or  not.     (p.  807.) 

NEOLIGENGE— Question  for  Jury.— The  question  whether 
the  negligence  alleged  in  the  complaint  caused  the  injury  is  properly 
left  to  the  jury  to  determine  under  proper  instructions,     (p.  809.) 
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T.  P.  Ck)fhraD;  for  the  appellants. 
Johnston  &  Welch,  for  the  appellees. 


JOITES;  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  him  in  a  head  end 
eoUision,  at  Belton,  South  Carolina^  February  18,  1901,  be- 
tween two  trains  of  the  defendant  company,  on  one  of  which 
plaintiff  was  engineer  and  on  the  other  the  defendant,  Hutch- 
ison, wae  engineer.  The  circuit  court,  after  trial  and  verdict, 
rendered  judgment  against  both  defendants  for  *^  ten  thou- 
and  dollars,  which  is  now  sought  to  be  reversed  upon  the  fol- 
lowing grounds : 

1.  Allied  error  in  refusing  to  sustain  the  demurrer  to  the 
complaint.  For  this  question  it  will  be  suflBcient  to  set  out  the 
thirteenth  and  fourteenth  allegations  of  the  complaint:  "13. 
That  the  said  loss,  injury  and  damage  to  the  plaintiff  was  caused 
in  the  following  manner,  to  wit:  1.  In  the  failure  of  the  de- 
fendant. Southern  Railway  Company,  to  properly  make  the  air- 
brake attachments  and  connections  upon  traiiis  No,  68,  after,  as 
before  set  out^  the  several  cars  composing  this  train  had  been 
shifted  at  Williamston,  and  in  thus  failing  to  do  its  duty  as 
laid  down  and  prescribed  in  the  rules  of  said  company  covering 
such  matters,  as  it  was  in  law  duty  bound  to  have  done;  2.  In 
the  use  and  occupancy  by  the  Anderson  Branch  engine  and  cars 
of  said  main  line  upon  the  time  and  schedule  of  the  regular 
train  No.  68,  without  taking  the  necessary  and  required  protec- 
tions and  precautions  as  prescribed  in  the  said  rules  covering 
Euch  matters  and  in  Ihe  law  the  defendants  were  duty  bound  to 
have  done ;  3.  And  in  meeting  train  No.  68  with  the  said  Ander- 
son Branch  engine  and  cars  upon  the  said  main  line,  when  it 
was  or  should  have  been  known  that  the  said  train  was  ap- 
proaching the  said  station  of  Belton  and  was  due  to  approach 
the  same.  14.  That  the  aforesaid  loss  and  injury  and  damage 
to  the  plainitiff  done  and  occasioned  in  the  manner  aforesaid 
was  caused  by  the  joint  and  concurrent  wiUful  misconduct^ 
gross  negligence  and  inattention  to  duty  on  the  part  of  the  de- 
fendants.'* The  ground  of  demurrer  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  the  complaint  charges  that  the  acts  complained  of  were 
both  willful  and  negligent,  this  being  an  impossibilty.  When 
analyzed,  this  objection  goes  to  the  manner  of  stating  travers- 
able facts  and  not  to  any  omission  of  an  averment  necessary  to 
constitute  a  cause  of  action.     Considered  with  reference  to  an 
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action  for  willful  tort,  i}ie  oomplaint  states  a  canse  of  actki!, 
for  the  acts  of  wrong  are  stated  and  are  characterized  as  wiUfnL 
Considered  '^  as  action  for  mere  n^ligenoei,  a  cause  of  aetica 
is  stated,  for  the  acts  complained j>f  are  stated  and  ffhaTftii^rii^ 
as  carelessly  or  negligently   done.    The  objection   merely  pre- 
sents a  case  of  repugnancy  or  inconsistency  in  the  manner  d 
statement^  and  is  to  be  remedied,  if  at  aU,  by  a  motion  to  make 
definite  and  certain,  and  not  by  general  d^nurrer  for  insufiSd- 
ency,  whidi,  according  to  Bliss  on  Code  Pleading^  section  413,  xa 
proper  when  the  complaint  ''shows  that  no  legal  wrong  has  been 
done,  or  that  the  law  will  not  redress  it^  or  that  the  party  bas 
mistaken  his  remedy,  or  when  there  has  been  an  omissioa  d 
some  material  averment  necessary  eilher  to  establish  the  wroog 
or  to  so  connect  the  parties  with  it  as  to  entitle  the  plaintiff  to 
redress/'    The  act  of  1898,  now  incorporated  in  the  Code  of 
Civil  Procedure  as  section   186a,  prevents  from    securing  any 
very  scientific  method  of  pleading  in  actions  ex  delicto,  when 
two  or  more  acts  of  negligence  or  other  wrongs  are  set  foitb  in 
the  complaint  as  causing  or  contributing  to  the  injury  for  whidi 
the  suit  is  brought.    Under  this  statute,  acts  of  negligence  and 
acts  of  willful  tort  may  be  commingled  in  one  statement  as 
causing  the  injury,  and  the  adverse  party  cannot  require  a  sep- 
arate statement  of  such  ads  of  negligence,  or  willful  tort  or 
other  wrongs,  nor  an  election  upon  which  the  plaintiff  will  go 
to  trial:  Boggero  v.  Southern  Ey.  Co.,  64  S.  C.  104,  41  S.  E. 
819 ;  Proctor  v.  Southern  Ry.  Co.,  64  S.  C.  494,  42  S.  B.  427. 
The  exceptions  to  the  refusal  of  the  motion  for  nonsuit  and 
some  of  the  exceptions  to  the  charge  raise  the  questicm  whether 
the  master  and  servant  are  liable  as  joint  tort-feasors  for  the 
tort  of  the  servant  committed  within  the  scope  of  his  employ- 
ment and  while  in  the  master's  service.    The  complaint  alleged 
that  plaintiffs  injury  was  the  result  of  the  ''joint  and  concnr- 
rent  willful  misconduct,  gross  carelessness  and  negligence  and 
inattention  to  duty  on  the  part  of  the  said  defendants.*'    The 
evidence  tended  to  show  that  the  injury  was  occasioned  by  a  col- 
lision between  the  train  on  which  the   defendant,  Hutchison, 
was  engineer  and  the  train  on  which  plaintiff  was  engineer,  re- 
sulting from  the  ^*  negligence  or  misconduct  of  Hutchison  in 
moving  his  engine  and  train  from  the  Anderson  Branch  lind 
upon  the  main  line,   without  protection  against  the  regular 
freight  train  on  which  plaintiff  was  engineer,  which  at  the  time 
of  the  collision  was  within  its  time  and  due  at  any  moment    A 
rule  of  the  defendant  company  required  that  ''engines  working 
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these  limits  may  nse  the  main  track,  keeping  out  of  the 
/way  of  all  regular  trains^  but  they  muflt  not  occupy  tihe  main 
.  tra<^  on  the  time  of  such  regular  trains,  except  under  proper 
prcytection.''    There  was  some  evidence  tending  to  show^  and 
the  jury  made  special  finding,  that  plaintiff  was  operating  his 
,  engine  and  train  with  the  care  due  under  the  circumstances, 
and  that  train  No.  68,  with  Hutchison  as  engineer,  was  upon 
,  the  main  line  without  flagman  and  without  protection,  in  vio- 
"  lation  of  the  rule  and  the  custom.    Appellants  do  not  dispute 
"  the  proposition  that  the  master  is  liable  for  the  negligence  of 
the  servant  within  the  scope  of  his  employment,  nor  do  they 
dispute  fliat  the  servant  is  also  liable  for  his  own  tort    The 
contention  is  tEat  there  is  no  joint  liability  unless  the  master 
directs  or  is  present,  actively  co-operating  with  the  servant  in 
the  commission  of  the  tort.    There  is  undoubtedly  some  author- 
ity for  this  view,  as   shown  by  the   cases  cited   in  appellants' 
brief,  and  by  reference  to  the  citations  found  in  15  Encyclo- 
pedia of  Pleading  and  Practice,  560,  561,  and  the  note  in  28 
L.  B.  A«  441,  442.    The  leading  case  for  such  view  is  Parsons 
V.  Winshell,  6  Cush.  692,  62  Am.  Dec.  746,  wherein  the  court 
'    held  that  master  and  servant  are  not  jointly  liable  for  servant's 
negligence  in  the  master's  absence  in  so  driving  a  team  as  to 
cause  an  injury  to  another.    In  the  view  of  that   court,  ''the 
act  of  a  servant  is  not  the  act  of  the  master,  even  in  legal  in- 
tendment or  effect,  unless  the  master  previously  directs  or  sub- 
sequently adopts  it.    In  other  cases  he  is  liable  for  the  acts 
of  his  servant,  when  liable  at  all,  not  as  if  the  acts  were  done 
by  himself,  but  because  the  law  makes  him  answerable  there- 
for."   The  principal  reason  assigned  for  this  view  is  that  if 
master  and  servant  were  made  jointly  liable,  the  master  could 
not  call  on  the  servant  for  contribution  ^'^  in  case  he  should 
satisfy  the  executioti.    But  as  it   appears  in  the  note  to  the 
case,  cited  in  62  Am.  Dec.  748,  the  Massachusetts  court,  in 
Hewett  V.  Swift,   3  Allen,   426,  held  that  a  joint   action  in 
the  nature  of  trespass  would  be  against  a  corporation  and  its 
servant  for  personal  injury  inflicted  by  the  latter  in  discharging 
duties  imposed  by  the  corporation.    Parsons  v.  Winshell,  6 
Cush.  692,  62  Am.  Dec.   746,  was  an  action  on  the  case,  and 
Hewett  V.  Swift,  3  Allen,  426,  was  in  trespass  under  common- 
law  pleadings,  which  made  a  distinction  between  tiie  remedies 
for  injuries  with  force   and  injuries  without   force.    All  such 
distinctions  are  tdsolished  under  the  code.    WitK  reference  to 
the  matter  of  contribution  which  is  suggested  as  presenting  a 
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difBcnlty  in  the  way  of  holding  the  master  and  aervani  jointly 
liable,  Mr.  Oooley  in  his  work  on  Torts^  at  pages  144, 145,  after 
stating  the  general  rule  as  to  contribution  between  wrongioezs^ 
says :  '^nt  there  are  some  exceptions  to  the  general  tvIb,  wfaidi 
rest  upon  reasons  at  least  as  forcible  as  those  which  support  the 
rale  itself.    They  are  of  cases  where,  although  the  law  hsAds 
all  the  parties  liable  as  wrongdoers  to  the  injured  party,  yet  as 
between  themselves  some  of  them  may  not  be  wrongdoers  at  all, 
and  their  equity  to  require  the  others  to  respond   for  all  the 
damages  may  be  complete.    There  are  many  such  cases  where 
the  wrongs  are  unintentional,  or  where  the  party,  by  reason  of 
some  relation,  is  made  chargeable  with  the  conduct  of  others. 
A  case  in  point  is  where  a  railroad  company  is  made  to  i^y 
damages  for  an  injury  caused  by  the  carelessness  of  one  of  its 
serrants.    Here   the  injured  party  may  justly    hold  both  the 
company  and  its  servants  to  responsibility,  but  the  actual  wrong 
so  far  as  it  is  one  in  the  morals,  is  on  the  part  of  the  servant 
alone,  and  the  company  is  holden  only  through  its  obligation 
to  be  accountable  for  the  action  of  those  to  whom  it  intrusts  its 
business.    As  between  the  company  and  its  servant,  the  latter 
alone  is  the  wrongdoer,  and  in  calling  upon  him  for  indemnity, 
the  company  bases  no  claim  upon  its  own  misfeasance  or  de- 
fault, but   upon  that  of  the  servant  himself.''    Furthermore, 
the  reason  assigned  in  the  Massachusetts  ^^^  case,  that  the  act 
of  the  servant  is  not  the  act  of  the  master,  even  in  legal  intend- 
ment or  effect,  unless  the  master  directs  or  adopts  it,  is  not  con- 
sistent with  the  liability  of  the  master  for  the  acts  of  the  ser- 
vant, as  held  in  this  state.    In  Bucker  v.  Smoke,  37  S.  C.  380, 
34  Am.  St.  Eep.  758,  16  S.  E.  40,  the  ground  of  the  master's 
liability  is  thus  stated :  ''When  one  person  invests  another  with 
authority  to  act  as  his  agent  for  a  specified  purpose,  all  of  the 
acts  done  by  the  agent  in  pursuance  or  within  the  scope  of  his 
agency  are  and  should  be  regarded   as  really  the  acts   of  the 
principal.  If,  therefore,  the  agent,  in  doing  ike  act  which  he  ij 
deputed  to  do,  does  it  in  such  a  manner  as  would  render  him 
liable  for  exemplary  damages,  his  principal  is  likewise  liable, 
for  the  act  is  reaUy  done  by  him.'*    By  legal  intendment  and 
effect  the  act  of  a  servant  within  the  scope  of  his  agency  is  the 
act  of  the  master.    In  such  case  there  is  a  legal  identification 
of  the  master  and  servant*.    In  the  case  of  a  railroad  corpora- 
tion, which  owes  important  duties  to  the  public  or  those  affected 
by  its  operation,  and  which  cannot  act,  except  through  agents, 
there  is  the  strongest  reason  for  holding  that  with  respect  to 
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acfa  done  in  its  service  by  tilie  agents  within  the  scope  of  their 
employment,   the   corporation  is  present   acting  through   its 
a^ents^    '^Qni  facit  per  alinm   facit  per  se/^    The   servant  is 
liable  because  of  his  own  misfeasance  or  wrongful  act^  in  breach 
'    of  his  duty  to  so  use  that  which  he  controlled  as  not  to  injure 
another.    The  master  is  liable  because  he  acts  by  his  servant, 
'"    and  is,  therefore,  bound  to  see  that  no  one  suffers  legal  injury 
through  the  servants  wrongful  act  done  in  the  master's  service 
within  the  scope  of  the  agency.    Both  are  liable  jointly,  because 
from  the  relation  of  master  and  servant  they  are  united  or 
identified  in  the  same  tortious  act  resulting  in  the  same  injury. 
Some  of  the  cases,  in  discussing  the  liability  of  the  servant 
to  a  third  person,  make  a  distinction  between  nonfeasance  and 
misfeasance  of  the  servant,  but  all  agree  that  the  servant  is  liable 
for  his  acts  of  misfeasance.    Inasmuch  as  the  acts  of  the  servant 
in  this  case  were  clearly  misfeasance,   no  occasion  ^^^  arises 
here  for  noticing  the  distinction.     Among  the  authorities  that 
may  be  cited  in  support  of  the  view  that  master  and  servant  are 
jointly  Uable  for  the  misfeasance  of  the  servant  acting  within 
the  scope  of  the  agency,  are  Cooley  on  Torts,  142;  Wright  v. 
Wilcox,  19  Wend.  343,  32  Am.  Dec.  607 ;  reaffirmed  in  Phelps 
V.  Wait,  30  N.  Y.  78 ;  Greenberg  v.  Whitcomb  Lumber  Co..  90 
WiB.  225,  reported  also  in  48  Am.  St  Bep.  911,  and  in  63  N. 
W.  93,  where  the  cases  pro  and  con  are  cited  in  the  notes  at 
page  441 ;  Winston  v.  Illinois  Cent.  E.  E.  Co.,  23  Ky.  Law  Bep. 
1283,  65  S.  W.  13.    Both  in  the  motion  for  nonsuit  and  in  the 
requests  to  charge,  which  were  declined,  appellants  contended 
that  the  plaintiff  having  alleged  a  joint  and  concurrent  tort  of 
the  defendants,  the  defendant.  Southern  Bailway  Company,  has 
thereby  been  deprived  of  the  right  existing  under  other  circum- 
stances of  removing  this  cause  to  the  United  States  court,  apd 
therefore,  to  sustain  the  action,  he  must  prove  that  the  acts  com- 
plained of  were  the  joint  and  concurrent  negligence  of  the  de- 
fendant.   This  matter  has  already  been  disposed  of  by  what  has 
been  said  as  to  the  joint  liability  of  the  defendants.    We  may 
add,  however,  that  no  question  of  the  right  of  removal  was  in- 
volved in  the  case  in  any  shape  or  form,  and  it  would  have  been 
improper  for  the  court  or  jury  to  have  let  such  matter  enter 
into  their  consideration.    Even  if  there  had  been  any  claim  of 
the  right  of  removal  on  the  ground  that  there  was  a  separable 
controversy  with  a  foreign  corporation,  it  would  have  been  prop- 
erly denied:  Powers  v.  Chesapeake  etc.  B.  B.  Co.,  169  U.  S.  92, 
18  Sup.  Ct.  Bep.  264;  Chesapeake  etc.  B.  B.  Co.  v.  Dixon,  179 
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U.  S.  131,  21  Sup.  Ct  Bep.  67.  The  nonsuit  waa  properly  w- 
fuBed,  and  the  requests  to  charge  involving  the  question  jiuft 
discussed  were  properly  denied. 

8.  It  is  excepted  that  the  court  erred  in  chai^guig  tiie  faj 
as  follows:  ^ou  are  here  as  arbitrators  to  arbitrate  the  difia- 
ences  between  these  citizens  of  South  Carolina.^'  The  error 
assigned  being  that  jurors  are  not  arbitrators  but  constitutionai 
triers  of  issues  of  fact  We  ^**  fail  to  see  any  force  in  the  ob- 
jection. It  is  the  duty  of  an  arbitrator  as  well  as  a  juror  to 
investigate  and  determine  the  matter  in  controversy. 

4.  It  is  excepted  that  tiie  court  erred  in  charging  the  jury  ss 
foUowB:  '^as  he  been  damaged  through  the  negligence  of  the 
defendant  company — if  so,  what  damages  has  he  sustained?* 
The  error  assigned  being:  1.  That  the  issue  was  whether  he  hd 
been  injured  by  the  joint  and  concurrent  tort  of  both  defend- 
ants I  2.  That  such  charge  ehminated  the  issue  of  the  plaintifi 
contributory  negligence.    This  exception  is  without  merit.    Tb» 
use  of  the  singular  ^'defendant*'  instead  of  the  plural  ''de/eni- 
ants/'  was  a  mere  harmless  slip  of  the  tongue,  in  view  of  it^ 
express  instructions  of  the  jury  in  other  portions  of  the  cbsj^^- 
Nor  did  the  judge's  charge  eliminate  the  question  of  coniribu- 
tory  negligence.    One  extract  from  the  charge  will  dispose  ot 
both  of  these  objections,  as  follows:  "The  jury   will  ascertain, 
first,  has  he  been  damaged  through  the  negligence  of  the  nU" 
road  and  John  Hutchison ;  and,  if  so,  what  injury  has  he  sus- 
tained ?    Then  you  will  inquire,  did  he  contribute  to  the  injnrf 
himself,  because  I  charge  you  as  a  matter  of  law  in  the  outset, 
that  if  the  injury  was  the  result  of  plaintiff's  own  want  of  car^ 
proper  care,  thst  his  want  of  due  care  contributed  to  his  own 
injury,  he  could  not  complain  of  the  defendant  company  nor  of 
the  defendant,  Hutchison;  in  that  event  he  would  be  said  in 
law  to  have  brought  about  his  own  injury,  and  he  would  be  held 
responsible.*' 

The  exception  assigning  error  in  refusing  defendants'  ninth 
request  to  charge  is  based  upon  a  misapprehension,  as  the  case 
at  folio  459  shows  that  such  request  to  charge  was  not  refused, 
but  charged  as  requested. 

There  was  no  error  in  refusing  defendant's  fourteenth  le* 
quest  to  charge,  which  was  as  follows:  'TPlaintiff  having  al- 
leged in  paragraph  6  that  owing  to  the  distance  between  the 
engines  when  he  first  saw  the  branch  engine  and  to  the  speed  of 
his  train  and  the  air-brakes,  he  could  ^^"^  have  prevented  the  col- 
lision but  for  the  alleged  failure  of  the  air-brakes  to  work,  hd 
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-lannot  daim  Vbsak  the  negligence  alleged  in  paragraph  7  caneed 
iie  colliaion.''  Whether  the  negligence  alleged  in  the  complaint 
caused  the  colliaion  and  injnry  was  properly  left  to  the  jury  for 
ieterzaizLation. 

The  judgment  of  the  drcuit  conrt  ia  afiBimed. 


i  The  Sub$equent  Case  of  Gardner  v.  Soirthem  By.  Co.,  65  S.  C.  841, 
43  S*  £•  816^  was  an  action  against  such  company  and  its  engineer, 
'.  Pearson,  to  recover  for  personal  injnry  alleged  to  have  been  sustained 
.;  by  the  plaintiff,  Gardner,  while  engaged  in  loading  a  freight-car  of 
I  the  defendant  company,  and  caused  by  a  violent  collision  of  defend- 
^  ant'e  locomotive  engine,  negligently  operated  by  Pearson,  with  such 

-  freight-car.    In  deciding  this  case  on  appeal,  the  supreme  court  again 
affirmed  the  rule,  on  the  authority  of  the  principal  case,  that  a  mas- 

'    ter  and  servant  are  both  jointly  and  severally  liable  for  the  willful 
'  tort,  or  for  the  negligence  of  the  servant  while  acting  for  the  master 

-  within  the  scope  of  his  employment. 

TJuU  a  Master  and  Servant  are  both  liable  to  a  third  person  injured 
throug-h  the  negligence  of  the  servantt  while  acting  within  the  scope  of 
his  employment,  see  Gates  v.  Latta,  117  N.  C.  189,  53  Am.  St.  Bep. 
:'  584,  23  8.  E.  173.  They  may  be  joined  in  one  action  to  recover  com- 
pensation for  injuries  suffered  from  the  same  act  of  negligence: 
Greenberg  ▼.  Whitcomb  Lumber  Co.,  90  Wis.  225,  48  Am.  St.  Ben. 
91,  63  N.  W.  93. 


» ORMAN  V.  SOUTHERN  RAILWAY. 

[65  a  0.  517,  44  S.  E.  83.] 

APFPiTiTiATE  PBAOTICE.— Exceptions  which  fail  to  point  out 
any  specific  error  are  too  general  for  consideration  on  appeaL  (p. 
811.) 

BAHiBOADS— Expulsion    of    Passenger— Damages— Question 

for  Juij.— Whether  the  act  of  a  conductor  in  ejecting  a  passen* 
ger  fronf  his  train  is  such  as  to  entitle  him  to  punitive  damages 
is  a  question  for  the  jury.     (p.  812.) 

BAHiBOADS— Ltmitations  on  Tickets.— A  railroad  passenger 
paying  full  fare  for  his  ticket  is  not  bound  by  limitations  printed 
thereon,  unless  he  has  notice  thereof  and  has  assented  thereto,  (jk 
813.)  ^*^ 

C.  P.  Sanders,  for  the  appellant 

McOowan  &  Gunter,  for  the  appellee. 

•*•  QARY,  J.    The  facts,  omitting  the  formal  allegations, 
MB  tiros  set  out  in  the  complaint: 
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^2.  That  on  the  terenfli  day  of  Jannaiy,  1897,  the  pi 
^^^  being  then  at  IJniony  in  the  county  of  Union  afofeflaidyVn 
place  of  residence^  and  dealing  and  intending  to  go  to  Spaitn- 
bnrg  aforesaid  on  bnainesBy  pnidiaaed  from  defcsndant  one  fink- 
daaa  passage  from  Union  to  Spartanburg^  paying  foil  fare  for 
same^  and  receiving  a  first-class  ticket  therefor. 

'^3.  That  on  said  seventh  day  of  January^  1899,  the  plaintifl 
boarded  the  train  npon  which  he  expected  to  travel,  bnt  just  be- 
fore its  departure  plaintiff  was  handed  by  the  defendant's  ^dsd 
agent^  who  was  also  the  tdqpraph  operator,  a  tel^iraphie  dis- 
patch directing  plaintiff  not  to  come  to  Spartanburg  Hiat  day; 
and  plaintiff  therenpon,  because  of  said  dispatch,  decided  to  re- 
main at  Union,  and  got  off  the  train  along  with  said  agent; 
the  plaintiff's  change  of  purpose  and  his  reason  therefor  wu 
known  to  said  agent,  and  plaintiff  did  not  use,  or  attempt  to  ase^ 
said  ticket  that  day. 

''4.  That  on  the  eighth  day  of  January,  1899,  plaintiff  agsin 
boarded  defendant's  train  for  Spartanburg,  and  when  aooMted 
by  the  conductor,  tendered  the  ticket  for  passage  to  Spartanburg. 
That  the  conductor  refused  the  ticket,  telling  the  plaintiff  he 
could  not  ride  upon  it,  that  such  ticket  was  good  only  on  the 
day  of  sale,  and  that  he  would  have  to  pay  fare  or  get  off  the 
train,  which  plaintiff  declined  to  do. 

'^5.  That  at  Pacolet  station  the  conductor  came  to  plaintiff 
telling  plaintiff  that  by  order  of  the  defendant's  superintendent, 
the  plaintiff  must  pay  fare  or  leave  the  train;  and  plaintiff  de- 
clined to  leave,  whereupon  the  conductor  seized  plaintiff  and 
forcibly  ejected  him  from  the  car;  and  plaintiff  was  compelled, 
in  order  to  pursue  his  journey,  to  purchase  and  pay  for  a  pas- 
sage from  said  station  to  Spartanburg.  And  plaintiff  was 
ejected  from  said  car  by  order  of  said  superintendent. 

''6.  That  by  reason  of  said  wrongful  conduct  and  force  of 
defendant  in  ejecting  the  plaintiff,  he  was  greatly  distressed 
and  disturbed  in  his  mind  and  feelings  and  humiliated  in  spirit 
and  was  held  up  and  exposed  to  the  gaze  and  contonpt  of 
strangers  and  passengers  upon  the  car  as  a  person  ^*^  who  was 
attempting  to  defraud  the  defendant  company  and  cheat  them 
out  of  a  passage  or  fare. 

"7.  That  the  ticket  purchased  at  Union  and  tendered  for 
passage  and  refused,  had  printed  upon  its  face  the  following 
among  other  words:  'Good  for  one  first-class  passage  unleas 
otherwise  notched,  if  used  on  or  before  midnight  of  date  caiH 
celed  by  '"L"  punch  in  margin  below,  only  on  the  trains  stop- 
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'-«prEig  at  destination^ ;  and  the  date  of  ite  sale^  January  7,  1899^ 
stamped  npon  its  back,  and  same  daite  was  canceled  by 
pnnch  in  margin  bdow;  bnt  the  plaintiff  avers  that  at  the 
«  time  of  the  pnrcha^  by  him  of  said  passage  and  receipt  of 
^  said  ticket,  he  was  not  aware  that  the  ticket  contained  the 
Z-  printed  words  above  set  forth,  or  that  there  was  any  condition 
r  or  limitation  that  the  ticket  was  good  only  on  the  day  as  can- 
*.  oeled  by  the  pnnch,  or  good  only  on  day  of  sale;  and  he  wa« 
'.  not  aware  of  any  rule  or  regulation  of  the  defendant  company 
that  such  ticket  was  good  only  on  day  of  sale  or  as  canceled, 
.^  or  that  the  ticket  purchased  by  plaintiff  was  good  only  and 
must  be  used  on  the  seventh  day  of  January,  1899.  And  plain- 
l  titt  avers  that  he  had  previously  ridden  upon  defendant's  trains 
\    <m  similar  tickets  on  days  subsequent  to  the  day  of  sale. 

"8.  That  "by  reason  of  the  facts  hereinabove  alleged  the  plain- 
tiff has  suffered  injury  and  damage  to  the  amount  of  six  hun- 
dred ($600)  dollars." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
two  hundred  dollars. 

The  first  and  second  exceptions  assign  error  on  the  part  of 
his  honor,  the  circuit  judge,  as  follows:  "1.  In  allowing  the 
following  questions  to  be  asked  the  plaintiff,  and  in  allowing 
him  to  answer  the  same :  Q.  Did  you  say  anything  to  him  with 
reference  to  the  ticket  as  to  why  you  got  off  ?  And  also  in  al- 
lowing the  plaintiff  to  detail  a  conversation  had  between  him- 
self and  the  telegraph  operator  on  the  day  he  purchased  the 
ticket  in  question. 

^'2.  In  allowing  the  plaintiff  in  reply  to  testify  as  to  facts 
*■*  which  he  says  occurred  between  himself  and  the  conductor, 
which  facts  had  already  been  testified  to,  the  error  being  that 
the  same  was  cumulative  evidence." 

While  these  exceptions  were  not  formally  abandoned,  never- 
theless, they  were  not  discussed  ty  the  appellant's  attorney. 
They,  however,  fail  to  point  out  any  specific  error,  and  are, 
therefore,  too  general  for  consideration. 

The  thirteenth  exception  is  as  follows:  ''13.  Because  his 
honor  erred  in  refusing  defendant's  twelfth  request:  'In  this 
case  only  actual  damages  can  be  allowed,  no  vindictive  or  puni- 
tive damages  can  be  recovered,'  and  in  submitting  to  the  jury  the 
question  of  vindictive  or  punitive  damages,  it  being  respect- 
fully submitted,  that  in  this  case  there  was  a  time  limitation 
plainly  printed  upon  the  ticket^  which  his  honor  instructed  the 
jury  tile  defendant  company  had  a  right  to  make;  and  it  being 
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an  admitted  fact  that  the  time  within  which  the  ticket  was  to 
be  used  had  expired,  and  the  evidence  showing  that  then  las 
no  unusual  force,  no  insult,  no  willfuhiess  or  znaliciouaDeflB  oa 
the  part  of  the  defendant  company,  but  onlj  an  honest  effort 
to  enforce  a  reasonable  rule  of  the  company  in  a  quiet  and  dig- 
nified way,  his  honor  should  have  instructed  the  jury  that  tfaii 
was  not  a  case  for  Tindictive  or  punitive  damages.'^ 

By  reference  to  the  complaint,  it  will  be  seen  that  the  alle- 
gations thereof  are  appropriate  to  an  action  for  punitive  dam- 
ages.   In  the  case  of  Meyers  v.  Southern  By.  Co.,  64  S.  C.  514, 
42  S.  E.  598,  Mr.  Justice  Jones  says :  'It  was  fairly  left  to  the 
jury  in  other  portions  of  the  charge  to  determine  whether  de- 
fendant's agent  was  merely  n^ligent  in  his  conduct,  or  whether 
he  was  acting  willfully  or  wantonly.    If  defendant's  ageni^  con- 
scious of  plaintiffs  right  as  passenger,  nevertheless  invaded  that 
right  by  exacting  and  coercing  an  unlawful  payment  of  mon^' 
under  threat  of  expulsion  from  the  train,  his  conduct  was  will- 
ful or  wanton,  such  as  would  subject  defendant  to  examplair 
damages/'    In  the  case  of  GrifiSn  v.  Southern  By-  Co.,  65  S. 
C.  122,  43  S.  E.  445,  the  court  uses  this  language :  'It  is  fre- 
quently difficult  to  tell  ^^^  whether  an  act  of  wrong  is  attribut- 
able to  willfulness  or  mere  inadvertence,  which  is  the  founda- 
tion of  negligence;  and  whenever  the  facts  are  susceptible  of 
more  than  one  inference,  it  is  peculiarly  the  piftvince  of  the 
jury  to  determine  such  question:  Pickens  v.  South  Carolina  etc. 
E.  R.  Co.,  64  S.  C.  498,  32  S.  E.  667.    The  fact  that  it  is  often 
hard  to  determine  whether  an  act  of  wrong  was  the  result  of 
recklessness  or  inadvertence,  was  no  doubt  one  of  the  reasons 
inducing  the  legislature  to  pass  the  act  of  1898,  hereinbefore 
mentioned.*'    These  cases  are  cited  with  approval  in  Marsh  v. 
Western  Union  Tel.  Co.,  66  S.  C.  122,  43  S.  E.  445.    The 
presiding  judge  could  not  have  decided  that  the  plaintiff  was 
not  entitled  to  punitive  damages  in  this  case  without  invading 
the  province  of  the  jury. 

All  the  other  exceptions,  in  different  forms,  raise  the  ques- 
tion whether  his  honor,  the.  circuit  judge,  erred  in  ruling  that 
the  plaintiff  was  not  bound  by  the  conditions  printed  upon  tbs 
ticket;  unless  he  had  actual  notice  thereof.  The  authorities  upon 
this  question  are  conflicting,  and  it  has  never  been  decided  in 
this  state.  The  principle  is  correctly  stated  in  the  case  of 
LouisviUe  etc.  B.  B.  Co.  v.  Turber,  100  Tenn.  213,  47  a  W. 
223,  as  follows:  ^'While  there  may  be  some  uncertainty  and 
even  conflict  in  the  authorities,  we  are  of  the  opinion  that  the 
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-  coxl-ecfc  rule  is  that  a  person  who  puichaseB  a  general  ticket, 
and  pajft  the  usual  price  therefor,  is  entitled  to  one  passage, 
_.  unlimited  as  to  time  upon  any  train  which,  under  the  proper 
and  usual  schedule  of  the  road,  stops  at  the  point  of  the  pas- 
senger's destination.    If  a  ticket,  limited  or  conditional,  is  sold 
,  to  a  passenger,  it  can  only  be  done  upon  an  express  agreement 
.  'vrith  him,  either  oral  or  in  writing,  and  either  based  upon  a 
consideration  or  with  the  altemative  presented  to  the  passenger 
of    a  full  and  unlimited  ticket.^'     (Numerous  authorities  are 
cited  to  sustain  this  doctrine.)     Continuing,  the  court  says: 
**So,  in  Michigan  Cent.  K.  K.  Co.  v.  Mineral  Springs  Mfg.  Co., 
16  Wall.  330,  it  is  said:  'Nothing  short  of  an  express  stipula- 
tion by  parol  or  in  writing  will  be  permitted  to  discharge  a  car- 
rier from  the  duties  which  the  ®®*  law  has  annexed  to  his  em- 
'   ployment,  and  such  agreement  is  not  to  be  implied  or  inferred 
',    from  a  general  notice  to  the  pubUc,  limiting  the  obligation  of 
tlie  carrier,  which  may,  or  may  not,  be  assented  to' :  See,  also. 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U. 
S.)    344.    We  are  also  of  opinion  that  the  mere  stamping  or 
printing  of  a  limitation  or  condition  upon  the  back  or  face  of 
a  ticket,  and  the  acceptance  of  such  ticket  by  the  passenger  with- 
out more,  are  not  sufficient  to  bind  him  to  such  limitation  or 
condition,  in  the  absence  of  notice  to  him  of  such  condition  or 
limitation,  and  his  assent  thereto,  when  he  purchases  his  ticket. 
It  cannot  be  presimied  that  every  person  buying  a  railroad 
ticket  for  ordinary  and  general  use  will  in  the  hurry  and  bustle 
of  travel  stop  to  read  and  critically  inspect  his  ticket.    As  a 
matter  of  fact,  but  little  opportunil^  is  afforded  him  to  do  so. 
He  generally  takes  his  place  with  the  crowd  at  the  ticket  win- 
dow and  produces  and  hands  over  his  money  with  a  request  for 
ticket  to  destination.    His  money  is  received.    The  ticket  is 
procured  and,  after  being  stamped,  is  handed  to  him  through 
the  ticket  window.    He  has  no  opportunity  to  see  what  is  upon 
it,  and  he  has  no  time  in  the  rush  to  stop  and  read  and  con- 
sider what  may  be  printed  or  stamped  on  its  face  or  back ;  and 
when  he  has  paid  full  fare,  there  is  no  occasion  for  his  doing 
so,  inasmuch  as  he  can  safely  rely  upon  the  contract  which  the 
law  makes  for  him.     Ordinary  local  tickets  do  not  generally 
contain  any  terms  of  contract  and  are  not  intended  to  do  so. 
They  are  mere  tokens  to  the  passenger  and  vouchers  to  the  con- 
ductor, adopted  for  convenience  to  show  that  the  passenger  had 
paid  his  fare  from  one  place  to  another,  very  much  in  the  nature 
of  baggage  checks.    The  contract  is,  in  fact,  made  when  the 
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ticket  18  purchased,  and  if  it  is  different  from  wliat  fhe  law 
would  imply,  it  mtirt  be  so  stated  and  assented  to  when  the 
ticket  is  deliyered.  Nor  will  the  posting  of  notices  in  tiie  wait^ 
ing-rooms,  ticket  offices  and  on  the  cars  affect  purchaaexs  vith 
notice  in  such  cases.  Passengers  have  but  little  time  or  op- 
portunity to  read  such  placards,  and  it  would  impose  quite 
***  a  serious  burden  upon  travel,  that  the  public  must  read  all 
these  notices  thus  posted  before  taking  passage  on  a  train  upon 
which  they  are  willing  to  and  do  pay  fuU  fare:  Bawson  t. 
Pennsylvania  R  Co.,  48  N.  Y.  212,  8  Am.  Rep.  545;  Cole  t. 
Goodwin,  19  Wend.  251,  32  Am.  Dec.  505,  and  note ;  Bay  on 
Passenger  Carriers,  sec.  145 ;  Hutchison  on  Carriers,  sees.  246, 
580,  581;  4  Elliott  on  Railroads,  sec.  1593.  This  rul^  whiA 
we  consider  to  be  settled,  by  the  weight  of  authority  and  br 
reason,  by  no  means  prevents  a  railroad  company  from  selling 
special  tickets  for  special  trains,  with  limitations  and  condi- 
tions, such  as  excursion,  round  trip,  commutation  and  mUenge 
tickets,  when  the  conditions  and  limitations  are  known  to  the 
purchaser,  and  assented  to,  orally  or  in  writing,  and  he  has 
paid  for  such  ticket  less  tiian  the  usual  fare.  When  tickets 
are  sold  at  reduced  rates,  it  has  been  very  wisely  said  that  the 
purchaser  diould,  in  view  of  such  reduced  fare  or  greater  priTi- 
leges,  expect  and  look  for  some  conditions,  limitations  and 
terms,  diflferent  from  those  attaching  to  tickets  generally,  and 
be  on  his  guard  to  be  informed  of  them.  But  there  is  no  snch 
obligation  upon  the  ordinary  passenger,  who  pays  the  usual  or 
full  fare,  and  asks  for  no  reduced  rates  or  special  privileges, 
and  he  has  a  right  to  expect  an  unlimited  ticket.**  We  have 
quoted  at  length  from  tiie  foregoing  case  because  its  reasoning 
renders  unnecessary  the  citation  of  other  au'Qiorities. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  aflSrmed. 


The  Question  Involved  in  the  Prinoipal  Case,  as  to  tbe  effeet  of  limite- 
tionB  in  tickets  for  which  foU  faare  has  been  paid,  is  considered  in 
the  monographic  note  to  Walker  v.  IMee,  S4  Am.  St.  Bep.  897-40L 
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KABREN  V.  KABREN'. 

[25  Utah,  87,  69  Pac.  465.] 

APPEXIaATE  PRA.CTIOE.— When  the  Findings  of  Fact  do  not 
Support  tlie  Judgment^  it  must  be  reversed,     (p.  817.) 

DIVOBOE,  Ctollusive  and  Fraudulent,  When  WlU  not  l>e  Be- 
lieved Against.— When  a  divorce  is  obtained  by  collusion  of  the  par- 
tieSi  or  by  the  suppression  of  facts  or  false  testimony^  it  will  not 
be  disturbed  at  the  instance  of  one  of  the  parties  who  are  in  pari 
delicto,  especially  when  one  of  them  has  subsequently  married.  This 
rule  applied  where  the  consent  of  a  wife  to  a  divorce  was  secured 
by  her  husband's  representing  to  her  that  its  purpose  was  to  obtain 
a  conveyance  from  his  father  of  land  occupied  by  them  as  their 
homestead,  and  that  he  would  afterward  remarry  her.  (pp.  817, 
818.) 

DIVOBGIi,  Subsequent  Changes  in  Bespectlng  Children  or  the 
Disposition  of  Property.— Under  the  statute  of  Utah,  providing  that 
subsequent  changes  may  be  made  in  a  decree  of  divorce  by  a  court 
in  respect  to  the  disposal  of  the  children  or  the  disposition  of  prop- 
erty, no  such  change  can  be  made  by  an  independent  suit  seeking 
relief,  but  must  be  applied  for  in  the  original  section,     (p.  820.) 

Suit  to  set  aside  a  Secree  of  divorce  obtained  from  the  plain* 
tiff  by  her  husband.    Both  parties  appealed. 

George  Q.  Rich  and  J.  Z.  Stewart,  Jr.,  for  the  appellant,  Fred 
W.  Karren. 

N.  Tanner,  Jr.,  and  James  N.  Kimball,  for  the  appellant, 
Telitha  Dean  Karren. 

•^  BASKIN,  J.  The  material  allegations  of  the  complaint 
are  as  follows:  "That  heretofore,  to  wit,  on  the  seventeenth 
day  of  September,  1900,  in  this  [first  district]  court,  a  decree 

(816; 
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and  judgment  was  entered  in  an  action  wherein  said  defendot 
was  plaintiff,  and  this  plaintiff  was  defendant^  in  terms  dis- 
solving the  bonds  of  matHmon;  between  this  plaintiff  and  said 
defendant,  and  awarding  said  defendant  the  three  childioi. 
issue  of  the  marriage  between  plaintiff  and  defendant,  m: 
....  And  plaintiff  further  alleges  that  the  summons  in  said  a^ 
tion  was  never  served  upon  her,  and  that  she  had  no  l^al  knowl- 
edge of  the  pendency  of  said  action;  that  said  judgment  vss 
rendered  against  her  by  default,  and  upon  a  complaint* '  whiA 
charged  her  (the  defendant)  with  having  been  guilty  of  adul- 
tery.   ''And  that)  after  the  commission  of  the  adultery  cozo- 
plained  of  in  the  complaint  (in  said  action  for  diroroe),  the 
said  defendant  forgave  her,  and  lived  with  and  cohabited  wiih 
her  as  his  wife,  and  so  lived  and  cohabited  with  her  during  the 
pendency  of  the  action  aforesaid,  and  thereafter  left  her  in  pos- 
session and  custody  of  their  home  and  children  while  he  weat 
to  fill  a  mission  in  the  southern  states.    And  she  fuitiier  al- 
leges that  the  said  defendant  represented  to  her  and  told  her 
that  he  was  procuring  said  divorce  because  of  the  insistence 
of  his  pai'ents,  and  that  after  said  divorce  was  procured  he 
would  remarry  her,  and  provide  for  her  as  he  had  hitherto  done, 
and  imder  no  circumstances  deprive  her  of  the  custody  of  the 
said  childr^i,  or  of  the  homestead  on  which  they  then  resided. 
That,  at  the  time  of  the  bringing  of  said  suit^  the  title  to  said 
homestead  vras  in  the  father  of  said  defendant,  and  he,  the 
said  father,  refused  to  make  a  deed  to  the  said  defendant  of 
said  homestead  unless  he  would  procure  a  divorce  from  this 
plaintiff.    That,  relying  upon  said  representations  of  said  de* 
fendant,  and  to  enable  him  to.  procure  the  said  deed  to  said 
homestead,  she  neglected  and  failed  to  appear  and  defend  said 
action  for  divorce.     That,  notwithstanding  said  represeniatioDs^ 
^^  the  said  defendant  falsely  and  knowingly  testified  in  court 
that  he  had  not  forgiven  this  plaintiff  for  her  adultery,  and 
falsely  and  knowingly  obhiined  a  decree  awarding  the  custody 
of  the  said  children  to  him,  and  falsely  and  knowingly  testi- 
fied in  court  that  he  had  not  lived  or  cohabited  with  this  plain- 
tiff after  having  knowledge  of  said  adultery,  and  forcibly,  and 
against  her  consent,  took  from  her  her  diildren,  and  turned 
her  out  of  her  home,  and  left  her  without  the  means  of  support 
That  she  is  in  indigent  circumstances,  and  has  no  property  or 
means  with  which  to  support  herself  or  to  pay  the  expenses  of 
this  addon*    That  the  defendant  is  a  man  of  means  amply  able 
to  pay  the  expenses  of  this  action^  and  to  support  this  plain- 
tiff.'' 
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The  prayer  oif  tlie  complaint  was  iliat  the  decree  of  divorce 
be  set  aside;  that  the  costody  of  the  children  be  awarded  to  the 
plaintiff;  and  that  alimony  and  certain  aiuns  of  money  for  at- 
tomqrs'  fees  and  her  gapport  during  the  pendency  of  the  ao- 
tion  be  awarded  to  her.  The  representations  and  false  testi- 
jnony  of  the  defendant  set  out  in  the  complaint^  and  the  al- 
legation in  respect  to  the  service  of  the  siunmons  in  the  divorce 
ffuit,  were  denied  by  the  answer.  In  the  third  finding  of  fact, 
the  trial  court  found  that  the  summons  in  the  said  divorce  suit 
was  duly  serried  on  the  d^endant  in  said  acticm  on  the  thirtieth 
day  of  July,  1900.  Except  in  respect  to  the  allegation  rdating 
to  said  summons^  and  the  finding  that  the  defendant  herds, 
since  the  said  decree  of  divorce,  remarried  on  the  third  iay  of 
October,  1901,  the  oQier  findings  of  fact  are,  in  substance,  the 
same  ae  the  aforesaid  material  allegations  of  tiie  complaint. 
As  cGuclusioiis  of  law  from  the  findings  of  fact  the  trial  court 
found:  ^'1.  Thai  the  plaintiff  is  not  entitled  to  have  the  de- 
cree at  divorce  entered  on  the  said  seventeenth  day  of  Septem- 
ber, 1900,  set  aside,  so  far  as  it  dissolves  the  bonds  of  matrimony 
between  her  and  defendant;  2.  That  she  is  not  entitled  to  re- 
<»ver  attome/s  feee  or  suit  money  in  tiiis  action;  S.  *^  That 
the  plaintiff  herein  is  entitled  to  have  the  said  decree,  so  far 
as  it  awards  the  custody  of  the  children  aforesaid  to  the  said 
^efendant^  opeued  up  and  set  aside,  and  is  entitled  to  be  al- 
lowed to  answer  in  said  divorce  suit,  setting  up  her  rights,  if 
any  she  has,  to  the  said  children,  and  for  alimony  and  a  divi- 
Mon  of  the  defendant's  property;  4.  That  the  plaintiff  is  en- 
titled to  have  judgment  against  the  defendant  for  her  costs 
in  this  action/'  A  decree  in  accordance  therewith  was  made 
and  entered.  From  this  decree,  both  parties  have  taken  an 
appeal. 

The  plaintiff  contends  that  under  the  findings  of  fact  she 
is  entitled  to  a  decree  setting  aside  the  decree  of  divorce,  and 

'  the  defendant  contends  that  under  the  findings  of  fact  the 
plaintiff  is  not  entitled  to  any  relief  whatever.    The  findings 

'  of  fact  must  support  the  judgment  (8  Ency.  of  PL  ft  Pr.  943) ; 
and  when  it  affbnnatively  appears  that  they  fail  to  do  so  the 
judgment  will  be  reversed  on  appeal:  Ma3mard  v.  Locomotive 

'  Engineers'  etc.  Assn.,  14  Utah,  458,  47  Pac.  1030;  Walley  v. 
Deeeret  Bank,  14  Utah,  305,  47  Pac  147. 

From  the  findings,  and  the  plaintiff's  allegations  that  she, 
^'relying  upon  the  said  representations  of  the  defendant,  and  to 
enable  him  to  procure  a  deed  to  said  homestead,  neglected  and 

Am.  St.  E6p.,  Vol.  96—63 
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failed  to  appear  and  defend  said  action  for  divoro^^  it  ia  deir 
that  she  freely  oonaented  to  the  institution  of  the  diYoroe  sait» 
and  that  the  decree  of  diyorce  was  obtained  by  ibe  collnsiTe 
agreement  of  the  parties.  The  plaintiff,  when  die  ga^e  her  con- 
fient^  must  have  Known  that  the  contemplated  dirorce  could  odIj 
be  procured  by  a  suppression  of  the  facts  and  false  testimonj. 
It  does  not  appear  that  she  made  any  objections  to  the  pro- 
ceedings until  after  the  defendant,  more  than  one  year  after 
the  diyorce,  had  remarried.  This  suit  was  instituted  thirteen 
months  after  the  divorce.  While  a  decree  of  divorce  obtained 
by  collusion  of  the  parties,  or  by  the  suppression  of  the  facts, 
or  false  testimony,  is  a  fraud  upon  the  court,  and  against  pub- 
lic policy,  it  would  be  ^^  more  against  public  policy  to  distmb 
the  decree  at  the  instance  of  either  of  the  parties  who  are  in 
pari  delicto,  when,  after  the  divorce,  as  in  this  case,  one  of  the 
parties  has  remarried.  ''After  a  decree  of  divorce  is  rendered 
other  marriages  may  be  contracted  and  childr^i  bom,  and  it 
is  against  public  policy  to  vacate  the  decree,  as  such  an  ord^ 
would  render  innoc^it  parties  guilty  of  bigamy,  and  their  chil- 
dren ill^timate.  Accordingly,  the  courts  have  sometimes  re- 
fused to  vacate  decrees  of  divorce'':  7  Ency.  of  PL  &  Pr.  138, 
But  when  the  vacation  of  a  decree  of  divorce,  obtained  by  col- 
lusion, is  sought  by  a  willing  participant  in  tiie  fraud,  the  oour^ 
on  the  principle  of  the  mazim,  ''Ex  dolo  malo  non  oritur  actio,*' 
will  refuse  to  disturb  the  decree,  especially  when  the  opposing 
party  has  remarried,  and  children  have  sprung  from  the  second 
union:  2  Nelson  on  Divorce  and  Separation,  sec  1055;  2 
Bishop  on  Marriage  and  Divorce,  sec  1548;  Hubbard  t.  Hub- 
bard, 19  Colo.  13,  34  Pac.  170;  Simons  v.  Simons,  47  MicL 
263,  646,  10  N.  W.  360;  Orth  v.  Orth,  69  Mich.  158,  37  K 
W.  67;  Yorston  v.  Yorston,  32  N.  J.  Eq.  496;  Nichols  v. 
Nichols,  26  N.  J.  Eq.  60 ;  Greene  v.  Greene^  2  Gray,  361,  61 
Am.  Dec.  454.  In  the  latter  case  Shaw,  0.  J.,  said:  'rin  using 
the  term  'collusion^  in  the  present  case,  we  presume  the  libelant 
does  not  mean  to  use  it  in  its  ordinary  sense,  as  collusion  be- 
tween the  parties  to  the  former  proceeding  (on  divorce),  and 
BO  a  fraud  upon  the  law,  because  that  would  include  herself  as 
party  to  the  fraud.  As  said  by  WiUes,  C.  J.,  in  Prudam  v. 
Phillips,  reported  in  a  note  to  Hargrave^s  Law  Tracts,  456,  *if 
both  parties  colluded  in  the  cheat  upon  the  courts  it  was  never 
known  that  either  of  them  could  vacate  the  judgment.''*  In 
the  case  of  Hubbard  v.  Hubbard,  19  Colo.  13,  34  Pac.  170, 
the  wife,  ^ho  was  the  defendant  in  the  divorce  suit,  after  ser- 
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vice  on  her  of  the  summoM,  was  induced  to  abstain  from  in- 
terposing any  defense  by  the  promise  of  her  husband  to  pay  to 
her,  as  soon  as  the  decree  of  divorce  was  signed,  three  thousand 
dollars,  and  to  have  certain  lots  in  Denver  deeded  to  her.    Upon 
the  •*  failure  of  the  husband  to  keep  his  promise,  the  wife 
filed  a  petition,  in  which  she  set  out  the  promise  of  her  hus- 
band, and  alleged  that  it  was  made  by  the  plaintiff  for  the  pur- 
pose of  inducing  her  to  abstain  from  offering  any  evidence  or 
making  any  defense  to  the  action,  and  without  any  intention 
of  performing  the  same.     The  petition  was  demurred  to  on  the 
following  grounds:  "1.  That  the  petition  does  not  state  facts 
sufficient   to    entitle   the    defendant   to   maintain   the    same; 
2.  That  it  appears  by  the  petition  that  the  same  is  brought 
and  presented  by  the  defendant  to  set  aside  a  decree  of  court 
obtained  by  consent,  and  in  pursuance  of  a  fraudulent  and 
collusive  purpose  participated  in  by  the  defendant  to  deceive 
and  defraud  the  court;  3.  That  it  appears  by  the  said  petition 
that  the  same  is  presented  for  the  purpose  of  enabling  petitioner 
to  take  advantage  of  a  certain  corrupt,  collusive,  and  illegal 
agreement  therein  set  up.'*    In  the  opinion  of  the  court,  sus- 
taining the  demurrer,  Hayt,  C.  J.,  said:  'It  is  apparent  upon 
the  face  of  the  petition  that  plaintiff  in  error  was  in  no  way 
misled  or  deceived  as  to  the  nature  of  the  original  action.     She 
was  duly  served  with  process  of  summons  and  a  copy  of  the 
complaint,  and  had  at  her  service  able  counsel  to  defend  her 
interests.    Thus  advised  and  prepared,  she  entered  into  a  secret, 
collusive  agreement  with  defendant  in  error,  and  for  a  promised 
consideration  aided  him  by  her  silence  to  impose  upon  the  court 
and  procure  a  divorce.    After  the  entry  of  the  decree  thus  ob- 
tained, she  remained  silent  for  more  than  one  year,  and  only 
upon  failure  to  realize  the  consideration  promised   for  her 
shameless  bargain  did  she  apply  for  relief."    In  2  Bishop  on 
Marriage  and  Divorce,  section  1548,  the  doctrine  is  clearly 
stated  as  follows:  '^Mutual  fraud,  of  which  the  common  in- 
stance is  collusion,  and  which  is  available  to  third  persons  in 
interest,  as  we  shall  see  in  the  next  subtitle,  cannot  be  brought 
forward  by  either  of  the  parties  against  tiie  other  as  ground 
for  reversing  any  step  in  the  cause,  or  vacating  ®*  the  sen- 
tence.    This  doctrine  is  an  inevitable  result  from  the  universal 
rule  of  our  law  that  one  in  a  court  of  justice  cannot  complain 
of  his  own  wrong,  or  of  another^s  wrong  whereof  he  was  a 
partaker.    It  would  be  a  special  novelty  for  a  plaintiff  to  ad- 
dress the  tribunal  with,  *The  defendant  and  I  have  been  play- 
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ing  a  trick  on  iiui  eonrt,  but  I  diBoa?er  he  has  got  the  better 
of  me^  80  please  torn  the  tables  on  hinu' "  Also,  in  Bnxsn'i 
leg^  MazimSy  711,  thus:  '^o  court  will  lend  iis  aid  to  t 
man  who  founds  his  cause  of  action  upon  an  immoial  or  u 
illegal  acL^  In  the  (pinion  detiyered  fay  Mr.  Justice  Miner, 
in  the  case  of  Short  t.  Bnllion-Beck  etc.  Min«  Co.,  20  Utah, 
20,  30,  57  Pac.  720,  722,  it  was  said:  "It  the  plaintiff  leqmns 
any  aid  from  the  illegal  transaction  in  order  to  enable  him  to 
sua  his  claim,  he  cannot  enforce  it  Where  a  contract  grov» 
immediately  out  of  and  is  connected  with  an  illegal  or  immoitl 
act^  it  will  not  be  enforced.  The  test  to  determine  whs&a 
the  action  arises  ex  turpi  causa  is  the  plaintiff's  ability  to 
establish  his  case  without  any  aid  from  the  ill^al  transactioDS. 
If  his  cause  or  right  to  recoYcr  dq)ends  upcMi  a  traDsadka 
which  is  malum  in  se,  or  prohibited  by  law,  and  which  he  mmt 
proTS^  in  otia  to  make  out  his  case,  he  cannot  recoyer.''  Sia» 
the  ronarriage  of  the  defendant  his  aecond  wife  has  not  bona 
any  children,  but  it  is  conoeded  by  counsel  that  she  is  eueeioia 

Section  1212  of  the  Seyised  Statutes  proyides  that  sufasequest 
changes  may  be  made  in  a  decree  of  diyorce,  by  the  couit,  u 
respect  to  the  disposal  of  the  children  or  the  distnbuiioii  U 
property.  Such  changes  must  be  applied  for,  and  can  only  be 
granted  in  the  action  in  which  the  decree  of  diyorce  vis 
granted.  We  think  it  is  dear,  both  from  the  allegations  of  the 
complaint  and  the  findings  of  fact,  that  the  plaintiff  is  not 
entitled  to  any  relief  in  this  action. 

The  judgment  of  the  lower  coizrt  is  rerersedy  with  costa^  aad 
the  action  dismissed. 

Miner,  C.  J.,  concurs, 
Bartch,  J.,  c<mcurs  in  result. 


Divwc9,^FramS  of  one  of  the  parties  in  obtaining  a  deeree  of  ^ 
^oreo  ia  a  good  gronnd  for  setting  it  aaida;  State  y.  Watson,  20  ^ 
L  354,  78  Am.  St.  Eep.  871,  39  AtL  193;  Colby  v.  Colby,  59  Minn. 
432,  50  Am.  St.  Rep.  420,  SI  N.  Yf.  460;  Brown  y.  CkoTO,  116  Ind.  84^ 
9  Am.  St.  Bep.  823,  9  N.  £.  823.  But  a  deeree  of  diyoree  obtained 
by  the  eollnaion  of  the  pertiea  does  not  seem  subject  to  attaek  Iff 
either:  See  the  monographic  note  to  Greene  y.  Greene,  61  Am.  Dee. 
465.  A  party  cannot  be  heard  to  impeach  a  judgment  which  to 
himself  has  procured  to  be  entered  in  his  own  fayor:  Starba^  v- 
Btarboek,  17a  N.  Y.  503,  9S  Am.  St.  Bep.  631,  66  N.  £.  193. 
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HILTON-  V.  BOTLANOB. 

[25  Utah,  129,  69  Pac.  660.] 

MABBIAOE  is  but  a  status  created  by  a  eontraet.     (p.  826.) 

MARRTAQE  cannot  be  BlssolTed  by  tbe  Simple  Ck>n80nt  or 
Lipreement  of  tbe  Parties.— It  is  regulated  and  controlled  and  can  be 
JBSolved  only  through  the  sovereign  power  of  the  state,     (p.  826.) 

MA KKT AQE.--Oonfl6nt  to  Marriage  may  be  given  orally  or  in 
VTiting,  or  may  be  inferred  from  the  acts  of  the  parties  or  the  eer- 
ixaony  performed.  No  particular  form  of  words  is  necessary.  If  in 
angnage  mutually  understood,  or  by  acts  declaratory  of  intention,  the 
HirtieB  accept  each  other  as  husband  and  wife,  their  marriage  is 
apnjHiimnated.     (p.  827.) 

MA  RRT  A  QE.— A  Ceremony  Is  not  Essential  to  a  marriage  in 
tlie  absence  of  a  statute  requiring  it.    (p.  827.) 

A  MARHTAQE  may  bo  Implied  by  the  Ckmumm  Law  where 
tli«  jmrties  cohabit  for  a  considerable  time  and  hold  each  other  out 
BM  husband  and  wife.     (p.  827.) 

MABBIAaE.— Cohabitation  Is  not  Easential  to  a  valid  mar- 
riage,    (p.  827.) 

MABBIAOE.— A  Secret  Beservation  of  One  of  the  Parties 
not  Kbown  to  the  Other  cannot  avoid  er  render  invalid  a  marriage 
eelebxated  by  a  properly  authorized  ceremony  apparently  with  the 
eonsent  of  both  parties,     (p.  828.) 

MABBIAOE.— The  Sealing  Ceremony  of  the  Mormon  Church, 
entered  into  before  a  proper  official  between  members  of  that  church 
eompetent  to  contract  marriage,  constituted  a  valid  marriage,  though 
the  woman  was  then  supposed  to  be  on  her  deathbed,  and  they  never 
subsequently  cohabited  as  husband  and  wife.     (pp.  831,  841.) 

EVIDENCE— History  and  Becords.— When  the  evidence  of  the 
meaning  of  the  term  "sealed,''  or  "sealing  ordinance  "  is  unsatis- 
laetory,  the  works  of  history  and  church  reoords  and  journals  of 
tbe  Mormon  Church  are  admissible  as  evidence,     (p.  831.) 

EVIDENCE— Judicial  Notice  of  Creeds.— The  courts  will  take 
jjodicial  notice  of  the  creeds  and  general  doctrine  of  the  Mormon 
Church  and  of  the  principles  of  celestial  marriage  peculiar  to  that 
cbureh.    (p.  831.) 

MABBIAGE.— The  Sealing  Ceremony  of  the  Mormon  Chnrdh 
Effects  a  Marriage  for  time  and  eternity,  and  not  for  eternity  only. 
The  relation  established  by  it  is  not  one  which  may  begin  after  death, 
(pp.  832,  836.) 

A  MOBMON  DIVOBOE,  by  which  the  parties  to  the  marriage^ 
with  the  consent  of  the  church,  agree  to  dissolve  their  marital  rela- 
tions is  invalicLp  and  so  remains,  though  the  parties  to  the  marriage 
believe  the  divorce  to  be  valid,  and  one  of  them  subsequently  bt» 
eomes  a  party  to  another  marriage  ceremony,    (p.  848.) 

IIABBIAOE— Estox^el  to  Insist  Upon.— A  woman  who,  mis- 
takenly believing  a  Mormon  Church  divorce  to  be  valid,  contracts  a 
seeond  marriage,  is  not  thereby  estopped,  on  learning  that  her  di- 
vorce is  invalid,  from  asserting  the  first  marriage  and  claiming  her 
lights  of  flie  widow  of  her  husband,    (p.  t44J) 
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Action  by  the  plaintiff  claiming  to  be  tiie  widow  of  John  R 
Parky  deceased,  to  recover  as  sfuch  one-third  of  certain  leal 
property  which  he  sold  in  his  lifetime  to  the  def endant>  and  far 
other  relief.  Decree  in  favor  of  the  defendant  and  the  plainiiS 
appealed. 

N.  V.  Jones  and  Powers,  Stranp  ft  Lippman,  for  Qie  appel- 
lant 

Bennett,  Sniherland,  Van  Cott  ft  Allison,  Pierce,  Critchlof 
&  Barrette;,  and  Stewart  ft  Stewart>  for  the  respondent 

*»  BARTCH,  J.  The  plaintiff  brought  this  action  as  the 
surviving  wife  and  widow  of  John  E.  Park,  deceased,  and 
claims  that  she,  as  snch  widow,  is  entitled  to  one-third  of  certain 
real  estate  which  the  deceased  in  his  lifetime  sold  to  the  de- 
fendant,  and  to  have  the  same  partitioned  and  set  apart  to  her 
as  her  separate  property  in  fee  simple.  It  is  alleged  in  tie  com- 
plaint, among  c*her  things,  that  the  plaintiff  and  John  B.  Park, 
now  deceased,  intermarried  at  Salt  Lake  City,  TJtah  territoTT, 
on  or  about  the  first  day  of  December,  1872,  and  were  th»^ 
after  hudband  and  wife,  until  the  death  of  the  decedent^  which 
occurred  at  Salt  Lake  City  about  September  30,  1900 ;  that  the 
plaintiff  is  still  the  surviving  wife  and  widow  of  the  decedent, 
and  is  a  resident  of  Utah ;  that  the  decedent  in  his  lifetime  "WBB 
the  owner  of  certain  real  estate  described  in  the  complaint, 
which  he  conveyed  by  deed  to  the  defendant  about  August  ?> 
1900;  that  the  plaintiff  never  in  any  manner  conveyed  or  re- 
linquished her  rights  in  the  said  real  estate,  or  any  'psit  tiiereo^ 
and  is  now  the  owner  of  one-third  in  value  of  the  property; 
and  that  the  defendant  entered  into  possession  of  the  property 
under  the  deed,  and  has  refused,  and  still  refuses,  upon  demand 
made,  to  relinquish  possession  to  plaintiff  of  her  interest 
therein.  The  prayer  is  that  the  plaintiff  be  adjudged  to  be  the 
surviving  wife  and  widow  of  the  deceased,  and  that  one-thir^ 
of  the  real  estate  be  set  apart  to  her  as  her  separate  property. 
The  defendant,  in  her  answer,  admits  the  ownership  and  sale 
of  the  property  by  the  decedent  in  his  lifetime,  ***  and  her  re- 
fusal to  relinquidi  possession  of  any  part  thereof!  She  denies 
that  the  parties  were  married,  and,  further  answering,  alleges, 
inter  alia,  tiiat  about  December  5,  1872,  John  IL  Park  and  the 
plaintiff  were  ^'sealed,*'  or  went  tiirough  a  ^'sealing  ceremony,*' 
wheieby  they  agreed  to  be  husband  and  wife  after  death;  that 
the  '^sealing  ceremony^  was  performed  when  the  plaintiff  trtf 
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her  eupposed  deathbed,  and  after  John  B.  Park  had  been  a^- 
sixred  that  she  would  die;  that  both  parties  were  members  of 
tli«  Mormon  Church;  that  it  was  a  tenet  of  that  church  that  a 
xixan  and  a  woman  might  be  sealed,  so  that  they  would  be  hus- 
band and  wife  after  death  (that  is,  in  eternity),  and  that  both 
parties  believed  in  that  tenet;  that  the  sealing  ceremony  was 
performed,  not  as  a  marriage  contract,  but  in  pursuance  of  said 
tenet  only;  thai  thereafter,  upon  the  plaintiff  unexpectedly  re- 
covering, the  parties  lived  separate  and  apart,  and   agreed  to 
'^diseolYe  all  such  relationship  between  them  as  husband  and 
^wife^;  that  John  B.  Park  remained  an  unmarried  man;  that  the 
plaintiff  about  1873  married  William  Hilton,  and  thqr  ever 
eince  have  lived  together  as  husband  and  wife,  and  have  had 
bom  to  them  ten  children;  and  after  said  agreement  the  plain- 
tiff did  not  claim  to  be  the  legal  wife  of  John  B.  Park  until 
after  his  death. 

It  appears  from  the  evidence  that  in  1872  the  plaintiff,  then 
Annie  P.  Armitage,  nineteen  years  of  age,  met  and  was  intro- 
flxiced  to  Dr.  John  B.  Park,  then  an  unmarried  man  of  about 
forty  years  of  age,  a  popular  educator  and  resident  of  the  terri- 
tory of  Utah.    Dr.  Park  was  a  member  of  the  Mormon  Church, 
and  Miss  Armitage  had  also  been  converted  to  that  faith.    The 
meeting  occurred  on  the  steamship  'Minnesota,*'  at  Liverpool, 
England,  and  on  their  voyage  to  America  the  parties  continued 
their  acquaintance,  and  traveled  together  to  New  York.    Dr. 
Park  was  kind  and  attentive  to  the  lady  on  the  voyage,  and  on 
their  arrival  at  New  York   continued   to   pay  her   attention. 
After  remaining  in  New  York  several  ^**  days,  Miss  Armitage 
continued  her  journey  to  Utah  and   Dr.  Park  followed  later, 
about  October.     After  his  arrival  in  Utah  the  doctor  called  fre- 
quently on  the  plaintiff  and  their  relations  became  intimate. 
About  the  middle  of  November,  while  staying  at  the  house  of 
Emeline  Free  Yoimg,  the  plaintiff  was  taken  ill,  and  continued 
to  grow  worse  until  she  was  not  expected  to  live,  when  Mrs. 
Young,  according  to  plaintiff's  testimony,  advised  her  that  it 
would  be  better,  in  the  event  of  her  deatii,  to  be  married  than 
single,  and  said  to  her  that  she  felt  sure  that  Dr.  Park  intended 
to  make  her  his  wife,  and  advised  her  to  accept  him.    To  this 
Ae  finally  (Consented,  and  Dr.  Park  was  sent  for,  and  on  Decem- 
ber 5,  1872,  while  thus  on  her  sick  bed,  and  not  expected  to 
live,  she  and  Dr.  John  B.  Park  were,  by  mutual  consent,  sealed 
by  Daniel  H.  Wells,  a  member  of  the  "first  presidency"*  of  the 
<5iurch  of  Jesus  Christ  of  Latter-Day  Saints,  in  the  presence  of 
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a  number  of  witnesses^  most  of  wiiom  are  now  dead.    Conoenh 
ing  the  ceremony  the  plaintiff  testified  that  Dr.  Park  and  Hi. 
Wells   who  officiated,  both  came  to  the  bedside,  and  that  Mr. 
WelU  then  said,  *Take  her  right  hand  in  yours.  Doctor;  take 
Annie's  right  hand  in  yours.  Doctor";  that  Mr.  Wells  then  said, 
"John  B.  Park,  are  you  willing  to  take  Annie  F.  Armitsge  a» 
your  lawful  wedded  wife?'*  to  which  the  doctor  said,  'Tes^; 
that  Mr.  Wells  then  asked  her  a  similar  question  (if  she  would 
take  John  R.  Park  to  be  her  lawful  hu^and),  which  she  sa- 
swcred,  'Tfes*';  and  that  Mr.  Wells  then,  after    saying  some- 
thing which  she  did  not  quite  remember,  said:  *^   now  pro- 
nounce you  husband  and  wife  for  time  and  all  etemii^."    Presi- 
dent Wells  then  issued  a  eertificate  of  "sealing*'  to  the  paxtiei^ 
as  follows:  "John   Bocky  Park,  bom   TifiSn,   Seneca   county, 
Ohio,  7  May,  1833.    Annie  Flora  Armitage,  bom  NottingUll 
London,  19  February,  1853.    The  above  parties  were  sealed  hj 
Prest.  D.  H.  Wells  in  the  presence  of  Emeline  Free  Young,  at 
her  residence  in  Salt  Lake  City,  U.  T.,  December  5,  1872.    Hw 
lady  being  on  her  supposed  deathbed.    Daniel   ^^^  H.   Wdk 
S.  L.  City,  U.  T.,  December  5,  1872.*'    Indorsed  across  the  fm 
of  it:  "Recorded  in  historian's  office,  joumal  of  date^  B.  L.  C* 
In  answer  to  the  question :  "Now  will  you  state  the  relative  posi- 
tion that  they  occupied,  one  to  the  other,  when  the  ceremony 
was  performed?*'  the  witness   Mrs.   Hannah   C.   Wells  said.* 
"Well,  I  coiUdn't  tell  you  that    I  couldn't  tell  you  that    I 
only  remember  that  there  was  a  ceremony,  and  that  they  wezv 
married,  but  just  their  position  I  can't  remember."    Dr.  Park 
did  not  consent  to  have  the  ceremony  performed  until  the  at- 
tending physician  advised  him  that  the  patient  had  but  a  short 
time  to  live.    This  information  was  given  the  doctor  ouisid© 
the  hearing  of  the  plaintiff.    Right  after  the  ceremony,  it  sf' 
pears,  the  parties  were  left  alone  together.    The  plaintiff,  testi- 
fying, said  she  thought  the  doctor  remained  with  her  about  an 
hour,  and  that  she  understood  the  marriage  to  take  effect  at 
once.    Dr.  Park  continued  thereafter  to  make  frequent  visits 
to  her,  while  she  was  recovering  from  sickness,  until  about  tba 
month  of  February,  when  he  ceased  to  visit  her.     She  there- 
upon, on  two  different  occasions,  having  met  him  in  the  street, 
insisted  upon  a  divorce.    The  doctor  agreed  to  arsange  it  for 
her,  and  about  the  19th  of  If  arch,  1873,  appeared  at  the  bouse 
where  plaintiff  was  staying,  when  they  mutually  agreed  upon 
and  signed  a  document  known  as  a  "church  divorce"  which 
reads  as  follows :  "Know  all  parsons  by  these  presents  that  we^ 
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"iiie  undersigned^  John  B.  Park  and  Annie,  liis  wife^  before 
her  mamage  to  him  Annie  Aimitage,  do  hereby  mutually 
coYenanty  pramiaey  and  a^ree  to  disBolve  all    the  relations 
'whidi  have  hitherto  existed  between  ns  as  husband  and  wife, 
and  to  keep  ourselves  separate  and  apart  from  each  other, 
from  this  time  forth.    In  witness  whereof,  we  have  hereunto 
Bet  our  hands  at  Salt  Lake  City,  U.  T.,  this  nineteenth  day  of 
March,  A.   D.   1873.    John  E.   Park.    Annie    Flora    Park. 
Signed  in  the  presence  of  D.  McKenziet,  James  Jack/'    In 
October,   1875,   a  marriage  ceremony  between  plaintiff  and 
jse  \fiUiam  Hilton  was  performed  in  accordance  with  the  rites 
.  of  the  Mormon  Church,  which  marriage  was  admitted  to  be 
TaLid,  if  the  plaintiff  was  then  capable  of  contracting  that 
relation.    Thereafter  she  lived  with  William  Hilton  as  his 
irife,  and  a  number  of  children  have  been  bom  to  them.    The 
ceremony  was  also    performed    by  Daniel   H.   Wells.    The 
plaintiff  thought  her  church  divorce  was  valid  until  she  no* 
tioed  the  decision  of  this  court  in  the  case  of  Norton  v.  Tufts. 
Dr.   Park  never  married  again.    In  his  lifetime  he  owned 
the  property  in  dispute,  and  conveyed  it  by  deed  to  the  de- 
fendant, but  the  plaintiff  relinquished  no  rights  therein  which 
she  may  have  acquired  because  of  the  marriage.    At  the  trial 
the  court  decided  that  John  B.  Park  and  the  plaintiff  never 
became  or  were  husband  and  wife,  and  that  the  plaintiff  is 
neither  the  owner  of,  nor  entitled  to  any  part  of,  tbs  premises 
in  controversy.    Thereupon  this  appeal  was  taken. 

The  principal  question  to  be  determined  is.  Were  John  B. 
Park  and  Annie  P.  Armitage  lawfully  married  on  Decem- 
ber 6,  1872?  The  appellant  insists  that  the  ceremony  was 
performed  according  to  the  rites  of  the  Mormon  Church,  by 
a  person  authorized  to  perform  it,  that  it  was  a  legal  marriage 
and  valid  at  common  law;  and  that  the  court  erred  in  find- 
ing that  the  parties  never  intermarried  and  were  never  hus- 
band and  wife.  The  respondent  contends  that  there  never  was 
a  marriage  in  this  ease,  because,  as  is  insisted,  there  never  was 
any  consent  to  a  marriage  contract,  and  that  the  burden  was 
upon  the  plaintiff  to  prove  a  marriage  contract,  which  it  is 
claimed  she  failed  to  do.  It  is  insisted  by  the  respondent 
that  the  ''sealing  ceremony^'  which  was  performed  and  is  re- 
lied upon  as  constituting  a  marriage  ceremony  simply  made 
the  parties  thereto  husband  and  wife  for  eternity  (that  is, 
after  death,  but  not  for  time  or  this  world,  nor  for  time  and 
eternity),  ^^  and  that  Dr.  Park  consented  to  be  sealed  to  the 
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plaintiff  for  eternity  only.  So  far  as  appears  from  the  reond 
the  sealing  ceremony  performed  in  this  instance  wse,  in  sab- 
stance,  snch  as  it  was  the  custom  to  p^form  where  memben 
of  the  Mormon  Church  entered  into  matrimony.  It  is  s 
ceremony  peculiar  to  that  church  and  its  people,  who  consti- 
tute a  large  majority  of  the  inhabitants  of  this  conunon- 
wealthy  and  the  importance  of  the  main  question  herein  pre- 
sented^ as  affecting  the  marriage  status  and  property  rigUs 
in  this  state^  must  not  be  overlooked;  for  if,  under  tike  facts 
and  circumstances  disclosed  in  this  record,  there  was  no  mar- 
riage, then  it  would  seem  impossible  to  conjecture  how  manj 
of  such  sealing  ceremonies,  although  performed  by  ordinance 
of  the  church,  were,  after  all,  mere  nullities,  creating  no  Tslid 
marital   relations. 

Marriage,  strictly  speaking,  is  not  a  mere  civil  contract,  but 
a  status  created  by  contract:  1  Bishop  on  Marriage  and  Di- 
vorce, sec.  34.    It  is  true,  it  is  founded  in  consent  of  the  par- 
ties, but  the  consent  is  the  contract  because  of  which  the  status 
is  created.    Marriage  differs  from  ordinary  contracts,  in  that 
it  can  only  exist  where  one  man  and  one  woman  are  legally 
united  for  life,  whereas  ordinary  civil  contracts  may  cxi^ 
between   two  or  more   of  either  or  both  sexes   for  any  stipu- 
lated time.     So  the  marriage  relation  differs  from  other  con- 
tractual relations  in  that,  when  the  status  is  once  created, 
the  state  becomes  an  interested  party,  and  thereafter  the  mar- 
riage, with  the  rights  and  duties  assigned  by  the  law  of  ma- 
trimony, is  not  subject,  as  to  its  continuance,  dissolution,  or 
effects,  to  the  mere  intention  and  pleasure  of  the  contract- 
ing parties.     The  marriage,    with    its  privileges,  obligations, 
rights,  and  duties  which  are  or  may  be  assigned  by  the  law 
of  matrimony  for  the  establishment  of  families,  and  the  mul- 
tiplication and  education  of  human  kind,  continues  during  the 
life  of  the  parties,  and.no  dissolution  of  the  status  can  be 
effected  simply  by  the  mutual  consent  or  agreement  of  the 
**®  parties.    It  is  regulated  and  controlled,  and  can  be  dis- 
solved only  through  the  sovereign  power  of  the  state,  whenever 
justice  to  either  or  both  parties  or  the  welfare  of  the  public  de- 
mands it :  1  Bishop  on  Marriage  and  Divorce,  sees.  11,  30.     The 
doctrine  of  ethics  and  of  social  science  is  universally  recog- 
nized as  the  foundation  of  the  marriage  law,  and  from  time 
immemorial  marriage  has  been,  in  every  civilized  country, 
recognized  as  the  foundation  of  civilization  and  of  Qie  social 
system.    Neither  one  of  the  parties  to  the  marriage  can  there- 
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stfter  commit  a  breach  of  any  of  the  obligations  or  duties  a»- 
sTiined  without  a  violation  of  conscience  as  well  as  of  law.    In 
^view  of  these  things,  how  can  it  be  said,  as  insisted  for  the  re- 
spondent that  the  "marriage  contract  is  on  a  level  with  other 
oontracts^*?    It  is  apparent  that  many  of  the  rules  of  law 
applicable  to  the  marriage  status  differ  widely  in  material 
Tespects  from  those  applicable  to  mere  civil  contracts:  Bishop 
OS  Marriage  and  Divorce,  sees.  35,  36.    That,  under  the  law, 
consent  is  the  essence  of  marriage,  the  same  as  of  every  other 
eontract,  is  true,  and  it  is  also  true  that  the  law  does  not  com- 
pel parties  to  assume  the  matrimonial  state  without  their  mu- 
irual  consent;  but  such  consent,  which,  as  we  have  seen,  con- 
stitutes the  contract  to  marry,  may  be  given  in  writing  or  ver- 
"baUy,  or  may  be  inferred  from  the  acts  of  the  parties  or  the 
ceremony  performed.    With  reference  to  consent,  in  case  of 
xnarriage,  no  particular  form  of  words  is  necessary.    If,  in 
language  mutually  understood,  or  by  acts  declaratory  of  inten- 
tion, the  parties  accept  each  other  as  husband  and  wife,  the 
marriage  is  consummated.    Nor,  in  the  absence  of  a  statutory 
requirement,  is  a  ceremony  indispensable  to  its  validity:  BisseU 
Y.  Bissell,  55  Barb.  325.    At  common  law,  where  the  parties 
cohabit  together  for  a  considerable  length  of  time,  and  hold 
each  other  out  as  husband  and  wife,  a  marriage  may  be  im- 
plied, though  no  ceremony  was  ever  performed.    Mr.  Bishop, 
in  his  work  on  Marriage,  Divorce,  and  Separation,  in  volume 
1,  section  77,  says:  'TBecause  of  the  high  favor  ^^  in  which 
marriage  is  held  by  the  law,  we  have  transmitted  to  us  the 
special  maxim,  'Semper  praesumitur  pro  matrimonio'    ('al- 
ways presume  marriage').    When  a  man  and  woman  are  liv- 
ing together  as  husband  and  wife,  the  law  will  hold  them 
to  be  such,  even  against  strong  probabilities  that  they  are 
not,  or,  when  a  ceremony  of  marriage  is  shown,  there  will  be 
the  like  presumption  that  it  is  valid,  unless  some  distinct  and 
special  fact  clearly  appears  in  the  particular  case  to  the  con- 
trary.'*   So,  where  a  marriage   ceremony  is  performed  ac- 
cording to  the  forms  of  a  church  or  of  a  religious  sect,  con- 
sent Off  the  parties  and  capacily  to  contract  will  be  presumed. 
Nor  IB  cohabitation  necessary  to  constitute  a  valid  mar- 
riage.   ''Consensus^  non  concubitus,  facit  matrimonium,"  is 
a  maxm  of  the  common  law,  of  the  dvil  law,  and  equally 
of  the  ecclesiastical  law.    In  Meming  v.  People,  27  N.  Y. 
829,  Mr.  Chief  Justice  Denio  said:  'Trima  fade  the  fact  of 
a  marriage  celebrated  according  to  the  forms  of  a  religious 
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denonusation  embraoeB  the  reqnifflie  aflsent  of  the  married  par- 
ties  to  take  each  other  aa  husband  and  wife;  and  if  the  paify 
whoae  interest  it  is  to  dispute  the  marriage  is  satisfied  with  a 
general  statement  of  the  ceremony,  and  will  not  inqoire  man 
particularly  as  to  what  took  place,  he  cannot  be  permitted 
to  deny  the  apparent  effect  of  the  eridenoe'^:  1  Blackstone's 
Oommentaries,  4S3-436;  8  Kenfs  Commentaries,  87-89;  Ab- 
bott's Trial  Eridence,  102,  103;  Bradner  on  Eridenoe,  397;  1    I 
Bishop  on  Marriage  and  Divorce,  sec.  383;  19  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1180-1182;  People  v.  Oalder,  30  MidL 
85;  Dickerson  y.  Brown,  49  Miss.  357;  Wilkie  t.  Collins,  48 
Miss.  496 ;  Canjolle  y.  Ferrie,  26  Barb.  177 ;  Jackson  v.  Winne, 
T  Wend.  47,  22  Am.  Dec.  563 ;  Hulett  v.  Carey,  66  Minn.  327. 
61  Am.  St  Eep.  419,  69  N.  W.  31.    While,  howerer,  present 
intention  and  mutual  consent  of  the  parties  is  necessary  to  con- 
st! tnte  a  yalid  marriage,  still,  where  the  marriage  has  been 
cdebrated  by  a  properly  authorized  ceremony,  apparently  with 
the  assent  of  both  purties,  no  secret  resenration  of  ^^^  one 
of  the  parties,  entertained  at  the  time  of  the  ceremony,  un- 
known to  the  other  party,  can  serre  the  party  entertaining  it 
to  avoid  the  marriage,  for  this  would  be  a  fraud  upon  the 
innocent  party,  and  Ihe  guilty  one  would  be  estopped  to  deny 
the  marriage,  or  to  take  adyantage  of  his  or  her  own  wrong. 
^'One  who  causes  the  other  to  participate  in  what  marriage 
alone  justifies,  under  the  pretense  not  incautiously  beliered, 
that  he  means  marriage,  ia  in  fundamental  justice  estopped 
to  set  up  his  fraudulent  intent  in  place  of  the  one  he  held 
out  to  fhe  other,  who  has  acted  {hereon  hy  doing  what  is  in  the 
highest  degree  injurious  if  there  is  no  marriage^:  1  Bishop 
on  Marriage  and  Divorce,  sees.  327,  334,  383;  Bamett  y.  Kim- 
mell,  35  Fa.  St  13. 

Looking  now,  in  the  light  of  these  principles,  at  the  fads 
and  circumstances  disclosed  by  the  eridence  herein,  what  did 
the  parties  intend  at  the  time  the  sealing  ceremony  was  per- 
formed? Did  they  then  mutually  assent  to  and  contract  a 
marriage  under  the  law,  or  was  it  to  be  dmply  a  marriage 
for  eternity,  which  the  law  does  not  recognize?  The  evi- 
dence clearly  shows,  and  it  is  admitted,  that  a  sealing  cere- 
mony was  performed,  and  that  both  parties  mutually  eon- 
sented  to  it  The  proof  likewise  shows  that  the  sealing  cere- 
mony, whether  it  was  for  time  and  eternity,  or  merely  for 
eternity,  as  claimed  by  the  respondent,  was  performed  under 
an  ordinance  of  the  Mormon  Church,  by  an  official  thereof 
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"who  was  fully  authorized  to  officiate  on  such  occasions.  Both 
parties  were  members  of  that  churchy  and  believed  in  its  doc- 
trines. From  the  testimony  of  the  plaintiff^  it  appears  tliat, 
both  before  and  for  some  timo  after  the  performance  of  the 
ceremony,  the  relations  of  the  parties  were  quite  intimate; 
that  on  their  voyage  and  at  New  York,  Dr.  Park  was  very 
attentive  to  her;  that  in  Salt  Lake  City,  and  while  on  her 
l>ed  of  sickness,  he  visited  her  quite  frequently;  that  she  was 
assured  by  the  witness,  Mrs.  Young,  at  whose  house  she  lay 
fiick,  that  the  doctor  wished  to  make  her  his  wif  e^  and  was 
3^^  advised  to  be  sealed  to  him,  being  told  that  she  might  die, 
and  that  it  would  be  better  for  her  to  be  sealed  to  some  good 
man,  as  it  would  make  her  position  in  the  next  world  more 
eicftUed;  that  at  the  oeremony  by  tiie  bedside  they  joined  their 
right  hands;  that  the  officiating  clerygman  then  asked  the 
doctor  whether  he  was  willing  to  take  her  (the  plaintiff)  to 
be  his  'lawful  wedded  wife,^'  and  received  an  affirmative 
reply;  that  to  a  similar  inquiry  the  plaintiff  gave  an  affirma- 
tive answer;  and  thal^  after  some  further  ceremony  by  the 
clergyman,  they  were  pronounced  husband  and  wife.  It  is 
true,  several  witnesses  testified  that  at  the  time  of  the  perform- 
ance of  the  ceremony  the  plaintiff  appeared  to  them  as  if  she 
were  unconscious^  but  the  deamess  with  which  she  has  de- 
Bcribed  the  details  of  the  occurrence,  many  of  them  being 
fully  corroborated  by  other  witnesses  and  the  surrounding 
circumstances  shown  by  the  testimony^  impel  the  conclusion 
that  the  plaintiff  was  not  only  conscious^  although  very  sick, 
but  fully  understood  what  was  going  on.  It  will  be  noticed, 
upon  reference  to  the  testimony^  tiiat  the  witness  Mrs.  H. 
C.  Wdls,  who  WHS  present  at  the  sealing  ceremony,  said:  ^T. 
only  remember  that  there  was  a  ceremony,  and  that  they  were 
married.^  Upon  the  ceremony  having  been  performed,  the 
person  officiating  issued  a  certificate  stating  that  the  ^^parties 
were  sealed,^'  which  certificate  was  recorded  in  the  office  of  the 
church  historian. 

Without  further  reference  to  the  evidence  in  detail,  there 
can  be  no  doubt  that  both  parties  intended  to  be  ^^sealed,'' 
whatever  that  may  include,  and  that  they  both  mutually  con- 
Fented  to  the  sealing  ceremony.  Whether  sealing,  as  an  or- 
dinance of  the  church  of  which  both  the  parties  were  members, 
embraces  the  marriage  status,  under  the  laws  of  matrimony, 
or  whether  it  instituted  simply  a  marriage,  under  the  doctrines 
peculiar  to  that  diurdi  for  eternity,  remains  to  be  seen.    The 
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respondent  insists  that  the  parties  did  not  agree  or  oonsent  to 
be   husband   and  wife   during  their   joint   lives,  but  only  to 
*•*■  be  husband  and  wife  after  both  were  dead;  and,  if  tbisbe 
true,  then  the  occurrence  was  simply  something  of  which  flie 
law  takes  no  cognizance,  and  by  which  nether  one  was  legally 
bound.    The   parties,  however,   must   be   held  to  have  con- 
sented to  and  intended  whatever  their  language  and  acts  fairhr 
and  legitimately  indicate.     The  most  important  subject  of  in- 
quiry on  this  branch  of  the  case,  therefore,  is  what  was  meant 
by   the  term  ^'sealed,'*   or  "sealing  ceremony."    This  ^dsi 
was  made  an  issue  in  the  pleadings,  for  the  plaintiff  alleged 
marriage,  and  the  defendant  denied  marriage,  but  admitted 
that  the  parties  were  sealed  in  accordance  with  a  tenet  of  the 
Mormon  Church.    The  question  then  immediately  arose  a« 
to  whether  or  not  such  a  sealing  constituted  a  valid  marriage. 
At  the  trial  the  testimony  introduced  to  show  the  meaning  of 
the  term  '^sealed,*'  or  "sealing    ceremony/'  was  very  ineaga 
and  wholly  unsatisfactory.    It  is  true,  several  witnesses  at- 
tempted to  state  what  was  meant  by  the  word  "sealing,"  and 
the  respondent  contends  that  their  evidence  preponderates  » 
the  effcM3t  that  sealing  did  not  mean  marriage ;  but  when  it  u 
considered  that  none  of  them  were  shown  or  appear  to  be  qnai- 
ified  to  speak  upon  the  sub ject>  and  that  not  a  single  officer  of 
the  church  who  was  qualified  was  put  upon  the  stand,  althongh 
the  issue  was  raised  affirmatively  by  the  defense,  the  testi- 
mony in  question  can  be  regarded  as  of  little,  if  of  any,  in>* 
portance  in  the  determination  of  what  is  the  meaning  of  those 
terms.    Counsel  for  the  respondent  refer  to  Webster's  defini- 
tion of  the  word  "seal,*'  as  used  in  common  parlance,  hnt 
what  light  can  Webster'a  definition  throw  upon  this  subject? 
Its  ordinary  use  is  easily  comprehended,  but  here  it  has  a 
particular  meaning  assigned  to  it  by  the  Mormon  Church;  bj 
the  authority  of  which  church  the  ceremony  was  performed, 
and  the  meaning  of  the  term  which  was  thus  given  to  it  h/ 
the  church  must  determine  the  sense  in  which  it  was  and  is 
used  in  the  performance  of  the  sealing  ordinance.    The  charcb, 
as  an  organized  ecclesiastical  body,  had  the  right  to  declare  ^ 
and  adopt  tenets,  rules  and  ordinances,  not  inconsistent  vith 
or  repugnant  to  the  laws  of  the  land,  for  its  own  governance 
and  the  guidance  and  conduct  of  its  members;  and  the  same 
are  binding  upon  the  members,  and  will  be  respected  by  the 
courts  in  passing  upon  questions  relating  to  ecclesiastical  af- 
fairs.   When,  therefore,  the  parties,  in  the  present  instance. 
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who  are  both  members  of  that  church,  were  sealed  according 
to  the  tenet  thereof,  they  became  bound  by  the  relations  of 
husband  and  wife,  under  the  law  of  matrimony,  if,  in  accord- 
ance with  the  particular  significance  given  to  the  word 
'•'sealed,''  the  sealing  included  those  relations.  And  if  by  the 
sealing  ceremony,  and  assent  thereto,  a  marriage  was  solemn- 
ized for  time  as  well  as  for  eternity,  then  the  marriage  is 
good,  and  must  be  respected  by  the  civil  courts,  notwithstand- 
ing that  part  of  the  contract  and  ceremony  which  related  to 
eternity,  for  that  may  be  regarded  as  mere  surplusage.  In 
Baxter  v.  McDonnell,  155  N.  Y.  83,  49  N.  E.  667,  which 
was  an  action  by  a  priest  against  a  bishop  of  the  Holy  Soman 
Catholic  Church  to  recover  an  alleged  sum  due  him  as  salary, 
it  was  said:  ^'When  an  individual  joins  an  incorporated  club 
or  legally  organized  body,  with  power  to  make  laws  and  rules 
for  its  own  government  and  for  the  regulation  of  the  conduct 
of  its  memibers,  the  member  becomes  boxmd  by  those  laws  and 
mles;  and  a  decision  by  the  body  or  a  duly  constituted  com- 
mittee, proceeding  according  to  judicial  forms,  touching  his 
rights  or  relatione  as  a  member  is  binding  upon  the  courts. 
•  •  •  .  He  can  always  insist,  of  course,  that  his  civil  or  prop- 
erty rights  aa  an  individual  or  citizen  shall  be  determined  ac- 
cording to  the  law  of  the  land;  but  his  relations,  rights  and 
obligations  arising  from  his  position  as  a  member  of  some 
religious  body  may  be  determined  according  to  the  laws  and 
procedure  enacted  by  that  body  for  such  purpose.'' 

The  proof  as  to  the  meaning  of  the  term  ^'sealed/'  or 
^Sealing  ordinance,''  being  unsatisfactory,  the  only  other  *** 
source  of  information  would  seem  to  be  works  of  history  and 
church  records  and  journals;  but  coimsel  for  the  respondent 
insist  that  such  works  should  not  be  considered  by  this  court 
It  seems  that  they  were  offered  in  evidence  and  excluded  under 
section  3400  of  the  Bevised  Statutes.  We  are  of  the  opinion 
that  the  works  offered  were  admissible  under  that  section  of  the 
statutes.  As  they  were  excluded,  however,  are  we  precluded 
from  reference  to  them  to  ascertain  the  particular  meaning  or 
sense  in  which  the  Mormon  Giurch  used  the  term  '^sealed,"  or 
"sealing  ceremony"  ?  We  think  not  Courts  will  take  judicial 
notice  of  matters  of  history,  of  the  contents  of  the  Bible,  of  the 
fact  that  there  are  various  religious  sects,  of  the  creed  and  gen- 
eral doctrine  of  each  sect,  and  hence  will  take  notice  of  the 
creed  and  general  doctrine  of  the  Mormon  Giurch,  and  of  the 
principle  of  "celestial  marriage,"  peculiar  to  the  Mormon  sect 
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These  are  matten  of  general  history^  and  may  fairly  be  j» 
fained  to  be  sub jecte  of  common  knowledge,  of  which  the  oooits 
take  notice  without  proof  of  the  facts.  In  its  general  inriflfwl^ 
CSiristianity  has  been  declared  to  be  a  part  of  the  common  lav, 
and  courts,  of  their  own  motion,  will  take  notice  of  &e  lav. 
We  must  assume  knowledge  by  the  courts  not  only  of  the  le* 
Tealed  laws  of  Gk>d,  but  also  of  ELis  natural  laws,  wfaidi  haie 
been  demonstrated  by  science  or  admitted  by  ezperiesio&  la 
State  ▼.  District  Board  of  School  Dist  No.  8  of  City  of  Edgo- 
ton,  76  Wis.  177,  20  Am.  St  Bcp.  41,  U  N.  W.  967,  the  Sf 
preme  Court  of  Wisconsin  said :  '^The  courts  will  take  judidal 
notice  of  the  oont^tts  of  the  Bible,  that  the  religiaoa  wodd  ii 
divided  into  numerous  sects,  and  the  general  doctdnes  main* 
tained  by  each  sect;  for  these  things  pertain  to  general  h»- 
tory,  and  may  fairly  be  presumed  to  be  sidyjecta  of  oommaa 
knowledge.  Thus  they  will  take  cognisance^  without  avcmiait 
of  the  facts  that  there  are  numerous  religious  seeta  ealled 
'Christians,'  respectively,  maintaining  difEerent  and  oonSki- 
iiig  ^^  doctrines;  that  some  of  these  beliere  the  doctriiie  of 
predestination,  while  others  do  not;  some,  the  doctrine  of 
eternal  punishment  of  the  wicked,  while  others  zepndiate  it; 
some,  the  doctrines  of  the  apostolic  sucoession  and  the  au- 
thority of  the  priesthood,  while  others  reject  both;  somi^  tiist 
flie  Holy  Scriptures  are  the  only  sufficient  rule  of  faith  and 
practice,  while  others  believe  that  the  only  safe  guide  to 
human  thought,  opinion,  and  action  is  the  illuminatin.g  power 
of  the  divine  spirit  upon  the  humble  and  devout  heart;  •  •  •  • 
and,  farther,  Ihat  tiie  sect  known  as  the  'Latter-Day  Saintly' 
or  Mormons,'  while  accepting  the  Bible,  is  reputed  to  bdieie 
the  Book  of  Mormon,  and  the  deliverances  of  its  own  alleged 
prophets,  to  be  of  equal  authority  therewith'' :  1  Wharton  on 
Evidence,  sees.  282-284,  328-330;  Greenleaf  on  Evidence^  seoa. 
6,  6^  and  notes. 

Having  thus  determined  that  we  can  take  judicial  notice 
of  the  works  of  history  and  theology  offered  in  evidence  and 
rejected,  it  now  bdiooves  us  to  aso^iain  what  the  partknhr 
meaning  of  the  word  'sealed'^  is,  according  to  historical  and 
the  theological  authority  of  the  Mormon  Churdi^  and  abo 
to  ascertain  whether  a  ^sealing  ceremony  performed  as  in 
the  case  at  bar,  under  and  by  virtue  of  the  autfaorilj  of 
the  church,  effects  a  marriage  for  time  and  eternity^  or 
merely  for  eternity,  and  whether  such  a  ceremony  is  ever  per- 
formed for  etemily  only.     Cottasol  for  the  respondent  innst 
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that,  according  to  thoBO  theological  authorities^  this  oere- 
xnony  relates  to  eternity  or  the  future  life,  and  that  the  rela- 
tions established  by  the  sealing  ordinance,  may  begin  after 
death.  Upon  careful  examination,  we  are  of  the  opinion  that 
this  position  is  not  sound.  In  1  Whitne/s  History  of  Utah, 
page  212,  speaking  of  the  doctrine  of  celestial  marriage,  the 
author  said:  ^Ti  was  to  the  Latter-Day  Saints  the  key  to 
the  celestial  kingdom,  where  according  to  their  faith,  family 
relationships  formed  on  earth  according  to  divine  law  will  be 
perpetuated.  Hence  the  reyelation  enjoining  celestial  mar- 
riage *^  was  entitled,  Tlevelation  on  the  Eternity  of  the  Mar- 
riage Covenant,  Including  Plurality  of  Wives.' ''  How  can 
^'f amily  relationships''  be  formed  on  earth  and  "perpetuated" 
in  the  celestial  kingdom  if  they  are  not  to  begin  until  both 
parties  are  dead?  Evidently,  the  historian  meant  that  a  mar- 
riage by  authority  of  the  church  was  for  both  time  and  eternity. 
The  revelation  referred  to  relates  to  the  eternity  of  the  "mar- 
riage covenant,"  and  doubtiess  refers  to  all  marriages  sol- 
emnized by  authority  of  the  church,  whether  monogamous  or 
plural.  This  will  more  clearly  appear  from  the  revelation 
itself,  paragraph  1  of  which  reads:  "Verily,  thus  saith  the 
Lord  unto  you,  my  servant  Joseph,  that  inasmuch  as  you  have 
inquired  of  my  hand,  to  know  and  understand  wherein  I,  the 
Lord,  justified  my  servants  Abraham,  Isaac  and  Jacob;  as  also 
Moses,  David  and  Solomon,  my  servants,  as  touching  the  prin- 
ciple and  doctrine  of  their  having  many  wives  and  concubines.'* 

In  this  paragraph,  as  will  be  noticed,  the  dtetrine  of  a 
plurality  of  wives  is  mentioned,  and  the  word  "wives"  is  used 
as  a  general  term,  and  includes  the  first  wife,  as  well  as  plural 
wives.  Paragraph  4  states:  "For  behold  I  I  reveal  unto  you 
a  new  and  everlasting  covenant;  and  if  you  abide  not  that 
covenant,  then  are  ye  damned;  for  no  one  can  reject  this 
covenant^  and  be  permitted  to  enter  into  my  glory." 

Here  notice  of  a  new  and  everlasting  covenant  is  given,  and 
a  penalty  fixed  for  disobedience  thereof.  The  penalty  is  that 
those  who  do  not  abide  by  the  covenant  will  be  "damned.** 
The  new  covenant  referred  to  is  that  of  marriage,  or  "celestial 
marriage,"  as  it  has  been  characterized.  Paragraph  7  reads: 
*'And  verily  I  say  unto  you,  that  the  conditions  of  this  law 
are  these:  All  covenants,  contracts,  bonds,  obligations,  oaths, 
Tows^  performances,  connections,  associations,  or  expectations, 
^^^  that  are  not  made,  and  entered  into,  and  sealed  by 
tiie  Holy  Spirit  of  promise,  of  him  who  is  anointed,  both 
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as  well  for  tiine  and  for  all  eternity,  and  that,  too,  mat 
holy  by  revelation  and  commandment,  through  the  medium 
of  mine  anointed,  whom  I  have  appointed  on  the  earth  to 
hold  this  power  (and  I  have  appointed  unto  my  aerrant  Jo- 
seph to  hold  this  power  in  the  last  days,  and  there  is  ne?er 
but  one  on  the  earth  at  a  time,  on  whom  this  pow^  and  the 
keys  of  the  priesthood  are  conferred)  are  of  no  efficacy,  virtoe 
or  force,  in  and  after  the  resurrection  from  the  dead;  for  aD 
contracts  that  are  not  made  nnto  this  end,  have  an  end  when 
men  are  dead/' 

Here  is  revealed  how  the  new  covenant  shall  be  made  snd 
performed,  by  or  through  whom  it  must  be  performed  or 
''sealed,'^  and  its  duration.  In  this  paragraph  also  appears  the 
reason  for  sealing  in  marriage,  which  is  that  the  family  nnioQ, 
the  relations  of  hncband  and  wife,  may  continue  in  effect  in  the 
eternal  world. 

In  paragraph  18  it  is  said:  ''And  again,  verily  I  say  imto 
you,  if  a  man  marry  a  wife,  and  make  a  covenant  with  her  for 
time  and  for  all  eternity,  if  that  covenant  is  not  by  me,  or  by 
my  word,  which  is  my  law,  and  is  not  sealed  by  the  Holy 
Spirit  of  promise,  throu^  him  whom  I  have  anointed  and 
appointed  unto  this  power — then  it  is  not  valid,  neither  of 
foroe  when  they  are  out  of  the  world,  because  they  are  not 
joined  by  me,  eaith  the  Lord,  neither  by  my  word.'* 

This  states,  probably,  more  clearly,  what  is  implied  in  para- 
graph 7,  that  a  marriage  by  contract  or  covenant  for  time  and 
eternity,  not  sealed  by  the  Holy  Spirit  of  promise,  through  the 
"anointed,*^  is  not  valid,  nor  of  force  when  the  parties  are  out 
of  the  world. 

In  paragraph  19  occurs  this  language:  *'And  again,  verily  I 
say  unto  you,  if  a  man  marry  a  wife  by  word,  which  ia  ©y 
law,  and  by  the  new  and  everlasting  ^"^  covenant,  and  it  i» 
sealed  unto  them  by  the  Holy  Spirit  of  promise,  by  him  who  is 
anointed,  unto  whom  I  have  appointed  this  power,  and  the 
keys  of  this  priesthood ;  and  it  shall  be  said  unto  them,  ye  shall 
come  forth  in  the  first  resurrection,  and  if  it  be  after  the  first 
resurrection,  in  the  next  resurrection;  and  shall  inherit  throne^ 
kingdoms,  principalities,  and  powers,  dominions,  all  heights  ai^d 
depths — ^then  shall  it  be  written  in  the  LamVs  Book  of  Ufe, 
that  he  shall  commit  no  murder  whereby  to  shed  innocent 

blood.'* 

Here  it  affirmatively  appears  that  if  a  marriage  is  by  the 
*'new  and  everlasting  covenant,'*  and  is  sealed  as  provided  is 
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the  revealed  kw,  it  will  be  of  force  forever,  and  the  pTomige 
M  that  the  parties  ''shall  oome  f oith  in  the  first  resnrrectiony 
and  ''shall  inherit  thrones,  kingdoms,  principalities,'*  etc.,  anJ 
shall  be  exalted  and  glorified  in  eternity.  And  in  paragraph 
61  the  language  i^ :  "And  again,  as  pertaining  to  the  law  of  the 
priesthood :  If  any  man  esponse  a  virgin,  and  desire  to  espouse 
another,  and  the  first  give  her  consent;  and  if  he  espouses  the 
second,  and  they  are  virgins,  and  have  vowed  to  no  other  man, 
then  is  he  justified;  he  cannot  commit  adultery,  for  they  are 
given  unto  him;  for  he  cannot  commit  adultery  with  that  that 
belongeth  unto  him  and  to  no  one  else.'' 

As  will  be  observed,  this  paragraph  refers  to  plural  mar- 
riages, and  shows  that  they  are  justified  by  and  are  of  force 
under  the  revelation,  and  that  cohabitation,  after  sealing  or 
marriage,  is  not  considered  adulterous. 

The  revelation,  comprising  sixty-six  paragraphs,  is  found  in 
section  132,  Book  of  Doctrines  and  Covenants  of  the  Mormon 
CJhurch,  and  is  entitled :  "Eevelation  on  the  Eternity  of  the 
Marriage  Covenant,  Including  Plurality  of  Wives.  Given 
Through  Joseph,  the  Seer,"  etc.  And  we  have  not  been  re- 
ferred to,  nor  have  our  researches  disclosed,  any  other  law 
or  regulation  of  the  Mormon  Church  for  the  solemnization  of 
marriages  of  its  members.  It  must,  therefore,  be  regarded 
^^^  as  the  ecclesiastical  law  for  contracting  and  solemnizing  all 

marriages  which  are  celebrated  through  the  instrumentality 
of  that  church.  The  revelation  made  known  the  way  and, 
BO  far  as  we  have  been  able  to  ascertain,  the  only  way,  in  which 
marriages  can  be  contracted  and  solemnized  among  Latter- 
Pay  Saints,  to  be  valid  and  of  force  in  the  hereafter.  As 
will  be  noticed,  it  expressly  declares  that  all  such  covenants, 
contracts,  bonds,  etc.,  "that  are  not  made  and  entered  into  and 
sealed  by  the  Holy  Spirit  of  promise,  for  time  and  aU  eter- 
nity/' through  the  medium  of  the  "ianointed"  who  is  ap- 
pointed on  the  earth  to  hold  this  power  (and  "there  is  never 
but  one  on  the  earth,  at  a  time,  on  whom  tills  power  and  the 
keys  to  this  priesthood  are  conferred"),  are  of  "no  efScacy, 
Yirtue,  or  force"  after  the  contracting  parties  are  dead.  The 
revelation  is  not  that  the  covenant  must  be  sealed  merely  for 
time,  nor  yet  alone  for  eternity,  but  both  "for  time  and  for 
all  eternity,'^  in  order  to  possess  efficacy,  virtue,  and  force 
after  death.  The  penalty  for  disobedience,  as  to  this  injunc- 
tion, is  that  the  guilty  parties  shall  be  "damned."  It  is 
thus  dear,  according  to  the  revealed  law^  that^  to  be  sealed 
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Wis  Co  be  married  for  time  and  eternity^  and  that  the  eeat 
ing  cer^nony  is  a  marriage  ceremony,  which  is  good  at 
common  law;  the  part  referring  to  eternity,  as  we  hara 
aeen,  being  regarded  as  simply  Burplnsage.  It  seems  also  dear, 
upon  careful  scrutiny,  that  neither  a  sealing  nor  marriage 
for  time,  whereby  the  parties  are  to  become  husband  and  vife 
for  this  world  only,  nor  a  sealing  or  marriage  for  eternity, 
whereby  the  parties  are  not  to  become  husband  and  wife  uniil 
after  death  (that  ia,  in  the  next  world),  was  authorized  by  this 
leyealed  law;  and  hence  any  and  all  such  unauthorized  mar- 
riages would  be  a  violation  of  the  revelation,  and  would  sub- 
ject the  contracting  parties  to  the  penalty  provided  as  for  dia- 
obedience,  for  the  express  revealed  covenant  is  that  sealing  or 
marrying  shall  be  for  time  and  eternity. 

'^^  Now,  the  evidence  in  the  case  at  bar  discloses  the  fact 
that  both  parties  to  the  sealing  ceremony  were  members  of 
the  Mormon  Church,  and  believed  in  its  doctrines  and  tenets. 
We  must  therefore  assume  that,  as  viewed  by  them,  the  rev- 
elation was  of  divine  origin,  sacred  and  binding  in  con- 
science. Such  being  the  case,  and  it  being  not  only  ad- 
mitted, but  urged,  by  the  respondent,  that  the  object  of 
the  sealing  ceremony  was  to  secure  a  more  exalted  position 
in  eternity  for  the  woman  who  was  supposed  then  to  be  on 
her  deathbed,  would  it  be  reasonable,  under  all  these  surround- 
ing circumstances;,  to  hold  that  the  parties  knowingly  con- 
tracted and  consulted  to  a  marriage  condemned  by  the  su- 
preme law  of  the  church  which  they  revered,  and  which  mar- 
riage, instead  of  exalting  the  woman,  would  subject  both  of 
them  to  punishment  forever  in  the  next  world  ?  In  our  judg- 
ment, no  such  result  is  indicated  by  the  weight  of  the  evi- 
dence; nor  as  we  have  seen,  is  it  warranted  because  of  the 
fact  that  the  parties  were  simply  sealed  in  accordance  with 
a  tenet  of  their  church.  Lest  there  might  be  some  doubt, 
however,  as  to  our  interpretation  of  the  revelation  concendng 
celestial  marriages,  let  us  see  how  the  authorities  of  the  church 
interpreted  the  revealed  law,  and  what  meaning  they  attached 
to  the  terms  ''sealed"  and  "sealing  ceremony/*  Speaking  on 
the  subject  of  marriage  or  sealing,  Brig^am  Young,  pres- 
ident of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 
in  February,  1868,  among  other  things  said:  '*The  Lord 
says^  'Let  my  servants  and  handmaidens  be  sealed,  and  let 
their  children  be  sealed/  This  great  and  happy  govemmmt 
imder  which  we  have  lived  so  long  says  we  shall  not  perform 
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^  the  ordinance  of  sealing/'    On  that  occasion^  he  also  said: 
..  *T?he    ordinance   of  sealing  mnst   be   performed  here*':   12 
7.  Jonr.    Disc    164,   165.    Upon  the  same  subject,   President 
Yotmg,  in  a  disconpse  delivered  May  8,  1870,  said:  *T  will 
say  a  few  words  on  a  sabject  which  has  been  mentioned  here; 
..  ihnt  is,  celestial  marriage.    God  has  given  a  revelation  to  ^^^ 
^„  seal  for  time  and  for  etemil^,  just  as  he  did  in  the  days  of  old. 
In  oup  own  days  he  has  commanded  his  people  to  receive  the 
*  new  and  everlasting  covenant,  and  he  has  said,  'If  ye  abide 
not   that  covenant  then  are  ye   damned.'    We   have  received 
it^:   14   Jonr.   Disa    43.    Again,   speaking  upon  the   same 
.  pnbject,    in   a   discourse   delivered   August,    1873,    President 
Young  used  the  word  "sealed"  in  the  same  sense  as  "mar- 
riage^':   16  Jour.  Disc.    166,  167.    On  another  occasion,  in 
a    discourse,    delivered    June    28,    1874,    President    Young, 
I  speaking  in  relation  to  marriage  and  divorce  said:  "I  say 
^  to  my  sisters  in  the  kingdom,  who  are  sealed  to  men,  and 
f  who  say,    *We  do  not  want  this  man  in  eternity,  if  he  is 
going  to  conduct  himself  there  as  he  does  here,'  there  is  not 
the  least  danger  in  the  world  of  your  seeing  him  in  eternity, 
or  of  his  seeing  you  there,  if  he  proves  himself  unworthy 
here.    But  if  he  honors  his  priesthood,  and  you  are  to  blame 
and  come  short  of  doing  your  duty,  and  prove  yourself  un- 
■    worthy  of  celestial  glory,  it  will  be  left  to  him  to  do  what 
he  pleases  with  you.    You  will  be  very  glad  to  get  to  him  if 
you  find  the  fault  was  in  yourself  and  not  in  him.    But  if 
you  are  not  at  fault,  be  not  troubled  about  being  joined  to 
him  there,  for  no  man  will  have  the  privilege  of  gathering  his 
wives  and  children  around  him  there  unless  he  proves  him- 
self worthy  of  them."    On  the  subject  of  divorces,  he  said*^ 
"I  tell  the  brethren  and  sisters  when  they  come  to  me  and 
want  a  bill  of  divorce,  that  I  am  ready  to  seal  people  and 
administer  in  the  ordinances,  and  they  are  welcome  to  my 
services;  but,  when  they  undertake  to  break  the  command- 
ments and  tear  to  pieces  the  doings  of  the  Lord,  I  make  them 
give  me  something.    I  tell  a  man  he  has  to  give  me  ten  dol- 
lars if  he  wants  a  divorce.    For  what?    My  services?    No; 
for  his  foolishness.    If  you  want  a  bill  of  divorce,  give  me 
ten  dollars,  so  that  I  can  put  it  down  in  the  book  that  such 
a  man  and  such  a  woman  have  dissolved  partnership.    Do  you 
think  you  have  done  so  when  you  have  obtained  a  bill  ^** 
of  divorce?    No;  nor  ever  can  if  you  are  faithful  to  the 
covenants  you  have  made.    It  takes  a  higher  power  than  a 
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bill  of  divoioe  to  taKe  a  woman  from  a  man  who  ia  a  good 
man  and  bonora  his  priesthood.    It  must  be  a  man  wbo  po»- 
aeaaea  a  hij^er  power  in  the  priesthood;  or  else  the  wosnBa 
is  bound  to  her  husband,  and  will  be  forever  and  ever.   You 
might  as  well  ask  me  for  a  piece  of  blank  paper  for  a  diroioe, 
as  to  haye  a  little  writing  on  it,  saying,  'We  mntoally  agns 
to  dissoWe  partnership  and  keep  onrselyes  ax>art  from  eadi 
other,  etc.    It  is  all  nonsense  and  folly.     There  is  no  sudi 
thing  in  the  ordinances  of  the  house  of  God.     You  cannot 
find  any  such  law.    It  is  true,  Jesus  told  the  people  that  t 
man  could  put  his  wife  away  for  fornication^  but  for  noth- 
ing short  of  this*':   17   Jour.  Disc    118,    119.     Can  it  be 
doubted  that  President  Young,  in  his  use  of  the  word  "sealed," 
meant  "married**?    TJnquestiiAiably  he  referred  to  the  mar- 
riage status,  and  used  that  word  with  reference  to  those  ^ 
had   assumed  the  relations  of  husband  and   wife.     So,  Presi- 
dent Taylor,  while  yet  an  elder  of  the  church,  in  preaching 
a  funeral  sermon,  December  31,  1876,  said:  ''We  then  come 
to  the  sealing  power.    Here,  say,  is  a  man  and  a  woman  who 
have  been  sealed  together  for  time  and  eternity.    Does  it 
mean  anything?    If  it  means   anything,  which  it  certainly 
does,  it  means  just  what  it  says.    If  the  husband  of  tbis  ora 
departed  sister  continues  faithful  to  the  end,  maintains  m* 
integrity  to  God,  and  fights  the  good  fight  of  faith,  he  will 
claim  her  in  eternity,  and  they  twain  will  be  one  flesh.    This 
young  man,  some  one  will  have  to  act  for  him  over  the  mar- 
riage altar  in  having  some  one  sealed  to  him*':  18  Jonr- 
Disc.    334.    After  he  became  president  of  the  church,  in 
a  discourse  speaking  on  the  subject  of  celestial  marriage,  be 
said:  ''God  has  revealed,  through  his  servant  Joseph  Smiti, 
something   more.  .  •  •  .  He   has   revealed   unto   us  the  Ib^ 
of  celestial  marriage,  associated  with  which  is  the  principle 
of  plural  marriage.**    And  again  he  said :   'It  is  ***  ^^ 
enough  for  men  to  be  married  to  wives  and  be  sealed  ac- 
cording to  the  order  of  God.    They  must  treat  them  aiigU 
when  they  have  them**:  24  Jour.  Disc.    229,  231.    Likewise, 
President  Wilford   Woodruff,   in  a  discourse  delivered  «Wj 
20,   1883,   speaking  on  the  same  subject  said:  "So  I  will 
say  to  our  friends  here — ^the  strangers  within  our  gates— t^^ 
any  man  that  marries  a  wife  by  any  authority  other  thBA 
the  authority  of  the  holy  priesthood  is  simply  married  tor 
time,  'or  until  death  do  you  part.*    When  you  go  into  the 
spirit  world  you  have  no  claim  on  your  wife  and  childrezL 
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The  ordlnanoe  of  haying  them  sealed  to  you  by  one  having 

authority  of  the  holy  priesthood  mnst  be  attended  to  in  this 

world.     Father  Abraham  obeyed  the  law  of  the  patriarchal 

order  of  marriage.    His  wives  were  sealed  to  him  for  time 

and  all  eternity  and  so  were  the  wives  of  all  the  patriarchs 

and  prophets  Ihat  obeyed  the  law.**    Is  it  not  manifest  that 

these  presidents  of  the  chnrch  all  nsed  the  word  ^'sealed''  in. 

the  same  sense    as  ^'married'^?    So  Elder  Orson  Pratt,  well 

known  for  his  ability  in  expounding  the  principles  and  doc^ 

trines  of  the  Mormon  Church,  in  a  discourse  delivered  July; 

11,  1875,  speaking  on  the  subject  of  celestial  marriage,  said: 

'?t  seems,  then,  that  if  we  wish  to  fulfill  the  object  of  our 

creation,  and  if  we  are  truly  in  the  Lord,  weimust  go  into  the 

eternal  world  as  married,  not  for  time,  not  by  some  justice 

of  the  peace  that  is  an  infidel,  not  by  a  man  that  has  no  right 

to  join  us  together  under  the  revelation  and  authority  of  the 

Mo8t  High,  but  we  must  be  married  for  eternity  by  a  man 

who  has  the  right  to  speak,  being  commanded  of  the  Lord, 

holding  the  keys  of  authority  and  power,  who  can  say  to  the 

man  and  woman,  T.  pronounce  you  husband  and  wife  for 

time  and  aU  eternity/    Then  you  will  be  married  according 

to  the  pattern  given.    Then  you  will  have  a  claim  upon  each 

other  after  death.    But  have  married  people,  in  the  nations^i 

a  claim  upon  each  other  after  death  ?    I  mean  those  who  have 

not  been  married  after  the  pattern  and  authority  of  Heaven. 

^**  By  no  means.    Their  contracts  are  made  only  for  a  littki 

space — some  twenty,  thirty,  fifty,  or  seventy  years,  as  the  case 

may  be.    Then  death  comes  along,  and  the  contract  runs  out; 

and  when  you  come  in  the  resurrection,  who  are  you?    Havei 

you  any  wife  there?    Oh,  no.    Why  not?    Because  you  were 

not  sealed  or  married  to  each  other  by  Divine  authority. 

That  is  the  reason.''    Again  he  said:  ^^The  word  of  the  Lord 

told  you  to  gather  up  here.    What  for?    That  you  might, 

among  other  things,  be  married   according  to  tiie   law  of 

Ood.    I  am  endeavoring  to  tell  you  some  of  our  peculiar-^ 

ities.    We  do  believe  that  every  man  who  gathers  up  with 

the  saints,  whether  married  by  the  gentile  law  or  not,  should 

be  married  by  one   holding   divine  authority  to  officiate,  and 

thus  have  the  ordinance,  the  ministration,  sealed  on  earthy 

that  it  may  be  sealed  in  the  heavens'':  18  Jour.  Dis.   49-51, 

Likewise,  in  the  Articles  of  Faith,  page  457 — a  work  writ« 

ten  by  Dr.  James  E.  Talmage,  by  appointment,  and  published 

by  the  church — ^respecting  celestial  marriage  it  is  said:  ^^a> 


840  AaiEBiCAN  State  Reports,  Vol.  95.  [tTtab, 

liage,  as  regarded  by  the  Latter-Day  Saints^  is  ordained  of 
God,  and  designed  to  be  an  eternal  relationship  of  the  sexes. 
With  this  people  it  is  not  merely  a  temporal  contract  to  b» 
of  effect  on  earth  during  the  mortal  existence  of  the  parties, 
but  a  solemn  agreement  which  is  to  extend  beyond  the  graTe. 
In  the  complete  ceremony  of  marriage,  as  prescribed  by 
the  church,  the  man  and  the  woman  are  placed  under  corenast 
of  mutual  fidelity — ^not  'until  death  do  you  part/  but  *for  time 
and  for  all  eternity.'  A  contract  as  far-reaching  as  this,  ex* 
tending  not  only  throughout  time,  but  into  the  domain  of  the 
hereafter,  requires  for  its  validation  an  authority  superior  ta 
that  of  earth;  and  such  an  authority  is  found  in  the  holy  priest- 
hood, which,  giygn  of  Gk)d,  is  eternaL''  In  the  Key  to 
Theology,  by  Parley  P.  Pratt  (pages  162,  163),  the  doctrine  is 
Ftated  thus:  ''All  vows,  covenants^  contracts,  marriages,  or 
unions  not  formed  by  reyelation  and  sealed  for  time  and  all 
eternity,  and  recorded  in  the  holy  ***  archives  of  earth  and 
Heaven  by  the  ministration  of  the  holy  and  eternal  priesthood, 
will  be  dissolved  by  death,  and  will  not  be  recognized  bj  the 
eternal  authorities  after  the  parties  have  entered  through  the 
veil  into  the  eternal  world.  This  is  Heaven's  eternal  law,  as 
revealed  to  the  ancients  of  aU  ages,  who  held  the  keys  of 
eternal  priesthood,  after  the  order  of  the  Son  of  God,  and  as 
restored  with  the  priesthood  of  the  saints  of  this  age."  In 
addition  to  the  authorities  already  cited  and  quoted  from,  see 
19  Jour.  Disc.  163,  164;  21  Jour.  Disc.,  292-296;  23  Jour. 
Disc.  132 ;  Boberf  s  Outlines  Ecc.  Hist  426 ;  Richards'  Com<* 
pendium,  131-133;  Historical  Record  (Ch.  Enc),  614,  529. 

In  the  light  of  these  authorities,  can  there  be  any  doubh 
that  in  Mormon  Chuich  parlance  "sealed"  means  the  same 
thing  as  the  word  "married,"  or  that  a  "sealing  ceremony* 
is  with  the  Latter-Day  Saints  a  "marriage  oeremony"?  Is 
it  not  apparent  that  by  them  these  terms  are  used  inter- 
changeably and  are  S3aionymous?  With  them,  whettier  the 
solemnization  of  the  covenant  of  marriage  be  called  a  "seal- 
ing ceremony"  or  a  "marriage  ceremony,"  it  means  the  same. 
In  either  case  it  establishes  the  marriage  status,  and  creates 
the  relations  of  husband  and  wife.  In  either  case,  the 
contracting  parties  are  bound  for  time  and  all  eternity;  and 
this,  as  is  obvious  from  the  authorities  quoted  and  referred 
to,  is  the  light  in  which  a  Mormon  marriage  was  viewed  hj 
the  presidents  of  the  church,  and  is  viewed  by  those  speak- 
ing by  authority.    In  the  mind  of  a  Mormon,  when  such  ft 
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.marriage  is  celebrated,  ''the  woman,"  as  said  by  President 
Young,  "is  bound  to  the  husband,  and  will  be  forever  and 
ever/'     It  is  true  that,  when  compared  with  a  marriage  sol- 
emnized outside  the  pale  of  the  churdi,  a  sealing  embraces 
more  than  such  a  marriage,  in  that  it  is  for  eternity  as  well 
as  for  time;  but  the  effect  of  each  is  the  same  at  commoni 
law,  or  the  law  of  matrimony,  at  all  events,  in  the  absence  of 
a  sta4;ute  prescribing  a  diflPepent  ceremony.     Singular  and  pecu- 
liar *••  as  such  a  ceremony  may  seem,  yet  it  is  sufficient  under 
the  law,  and  evidently  the  Latter-Day  Saints  accept  the  doc- 
trine as  of  divine  origin  and  as  a  part  of  their  religious  faith; 
and  when,  as  in  the  case  at  bar,  the  sealing  ceremony  has  been 
performed  with  the  mutual  consent  of  the  contracting  parties, 
by  one  properly  authorized'  to  perform  it,  the  marriage  status 
h  created,  with  all  the  marital  rights  and  duties  pertaining 
thereto  by  virtue  of  the  laws  of  the  land*    Cohabitation  may 
immediately  follow  as  an  incident  to  the  marriage,  but  it  ia 
not  oompulsory;  and  the  parties  may  cohabit  or  not,  as  they 
luay  mutually  agree,  without  affecting  their  status.     Seeing, 
thus,  that  the  revelation  concerning  celestial  marriages  con- 
stitutes the  only  law  on  the  subject  of  marriage  in  the  Mormon 
Church;  that  such  law  provides  but  one  form  of  marriage,  the 
same  being  for  time  as  well  as  for  eternity;  that,  according 
to  the  interpretation  of  the  church,  "to  be  sealed^'  means  "to 
be  married,"  and  a  sealing  ceremony  is  a  marriage  ceremony, 
and  creates  the  relations  of  husband  and  wife;  and  that  these 
things  were  so  when  the  ceremony  in  the  present  case  was 
performed — how  can  it  be  successfully  or  justly  maintained 
that  Dr.  John  R.  Park,  a  known  scholar,  a  man  not  only  of 
honor,  but  of  high  intellectual  attainments,  himself  an  able 
interpreter  of  language,  and  a  devout  member  of  the  church, 
consented  simply  to  a  sealing  ceremony,  to  take  effect  in  the 
world  to  come,  but  not  in  this  world?    If  this  were  estab- 
lished would  it  not  be  a  reflection  upon  his  memory?    Dr. 
Park,  as  a  member  of  the  church,  must  be  presumed  to  have 
known  what  the  laws  and  regulations  of  his  church  were,  and 
what  a  sealing  ceremony  meant.    Especially  is  this  so  as  to 
a  man  of  his  attainments,  and  thus,  if  the  contention  of 
counsel  for  the  respondent  that  the  doctor  did  not  intend  tq 
marry  the  plaintiff  for  time,  but  simply  consented  to  be  mar- 
ried oar  sealed  for  eternity,  were  true,  it  would  show  him  to 
luive  been  guilty  of  fraud  and  deceit,  and  of  conduct  wholly 
imjustifiable;  for  it  is  shown  that  at  the  time  of  the  ceremony; 
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^'^^  the  bride  was  upon  her  supposed  deathbed,  and  Qie  pupttt 
of  the  solemnization  at  that  time  wa6  so  that  her  podtitt 
would  be  more  exalted  in  tiie  next  world  if  die  should  die^  ind 
she  had  been  so  informed  by  a  close  friend;  and  assoied  M 
the  doctor  intended  to  make  her  his  wife;  and  adTised  to  a^ 
cept  him.  Evidently  the  biide  consented  to  the  oeremoiij, 
believing  it  to  be  a  marriage  oonntenanced  by  the  diviA  of 
her  faith.  If^  under  these  drcnmstances^  the  bridagrooDi 
knowing  that  the  marriage  was  then  to  be  performed  so  tfait 
the  bride's  position  would  be  more  exalted  in  the  hereafiis^ 
had  consented  only  to  a  marriage,  which,  according  to  tbe  re- 
vealed law  of  th^r  churchy  and  which  he  must  be  held  to  Un 
understood,  and  doubtless  did  understand,  jtifft^  of  exaltiog 
her  position^  would,  as  we  have  seen,  subject  both  of  then 
to  condemnation  in  the  world  to  come,  his  conduct  would  be 
absolutely  indefensible  upon  any  principle  of  justica  Tte 
facts,  however,  both  those  appearing  in  evidence,  and  Quxe 
of  wliich  we  have  a  right  to  take  notice  without  proof  conyisee 
the  mind  that  the  bridegroom  neither  intended  nor  coDSQited 
to  a  marriage  condemned  by  the  church,  but  that  he  lmde^ 
stood  it  to  be  one  authorized  by  it,  and  that  it  was  for  time 
and  eternity.  Without  doubt,  his  motives  were  pure.  Il« 
testimony  respecting  the  conversation  the  doctor  had  outdde 
of  the  sickroom,  and  without  the  hearing  of  the  bride,  ooo* 
ceming  the  seriousness  of  her  condition,  eto.,  questionable  as 
its  admission  appears,  establishes  nothing  to  the  contrary  tf 
to  his  motives,  or  as  to  his  consenting  to  a  lawful  marriage, 
and  we  cannot  accept  the  construction  which  counsel  for  the 
respondent  have  placed  upon  it  Very  likdy  he  would  not  haw 
consented  to  the  performance  of  the  sealing  ceremony  at  thai 
time  and  place  if  he  had  not  been  advised  that  she  coold  not 
recover,  because  he  did  not  wish  to  take  any  advantage  of  ber 
condition,  and  because  of  the  fact  that,  under  the  r^gakfioitf 
of  the  church,  members  were  to  be  sealed  in  the  eaiffwraoA 
house.  His  anxiety  and  motives  are  explained  by  what  took 
^'^  place  between  him  and  the  officiating  clergyman  at  the  be- 
ginning of  the  ceremony,  when  he  was  asked :  ''Are  you  zeadji 
Doctor,*'  and  he  answered,  'TTes,  Brother  Wells,  but  I  want  i* 
understood  that  I  will  take  no  advantage  of  tiiis  sick  girl  ^ 
she  was  in  health,  I  might  be  the  last  of  her  choice.''  ^ 
was  the  declaration  of  an  honest  and  sincere  man.  It  ^ 
testified  to  by  the  plaintiff,  and  is  uncontradicted*  So,  the  iA' 
cident  after  the  ceremony^  respecting  the  intimations  in  ^ 
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presence  that  she  might  recover,  might  naturally  have  caused 
some  annoyance,  because  upon  regaining  her  health  she  might 
regret  the  marriage.  But  why  annoyed,  if^  as  is  urged,  there 
was  simply  a  sealing  for  the  next  world?  Does  not  that  cir- 
cumstance itself  tend  to  show  that  the  doctor  all  the  while 
understood  that  the  sealing  ceremony  was  a  lawful  marriage? 
Aside  from  all  these  things,  however,  the  church  divorce, 
which  was  introduced  in  evidence,  it  would  seem,  shows  be* 
yond  reasonable  controversy  that  Dr.  Park,  as  well  as  th6 
plaintiff,  regarded  the  transaction  as  a  valid  marriage;  for 
therein,  by  their  own  language,  and  under  their  own  signa- 
tures, they  admitted  not  only  that  they  were  married  and  were 
bound  by  tiie  relatious  of  husband  and  wif e;,  but  promised  and 
agreed  to  dissolve  those  relations,  and  to  keep  separate  and 
apart  from  each  other  from  that  time  forth.  That  to  them 
was  a  solemn  instrument,  the  same  being  recognized  by  the 
authority  of  the  church,  and  shows  the  construction  which  the 
parties  themselves  placed  upon  the  sealing  ceremony,  which 
was  that  they  were  married  and  bound  as  husband  and  wife. 
They  having  thus  construed  their  own  contrct,  this  court  has 
the  right  to  adopt  the  same  construction,  it  being  also  war- 
ranted by  the  facts. 

It  would  seem  useless  to  pursue  this  subject  further.  Ita 
intricacies  and  importance,  touching  the  validity  of  marriages 
in  this  state,  and  the  resultant  property  rights,  impelled  us  to 
bestow  upon  its  consideration  careful  thought  and  research. 
As  a  result  of  our  investigations,  the  conclusion  ^^  that  the 
fealing  ceremony  performed  in  this  case  established  the  mar- 
riage status  and  creaited  the  relations  of  husband  and  wife  is 
irresistible. 

The  marriage,  then,  having  been  lawfully  created,  was  it  in 
force  at  the  time  when  the  respondent  purchased  the  prop- 
erty in  dispute?  This  question  must  be  answered  in  the  af- 
firmative, unless  the  marriage  status  had  previously  been  law-* 
fully  dissolved.  The  only  thing,  so  far  as  shown  by  the  evi- 
dence, that  had  ever  been  done  toward  dissolving  it,  was  the 
procuring  of  the  church  divorce,  to  which  reference  was  here- 
inbefore made.  That  divorce,  counsel  for  the  respondent,  them- 
sdves,  admit  to  be  null  and  void,  because,  while  the  chturch 
could  solemnize  a  marriage,  it  had  no  power  to  dissolve  it. 
Buch  was  the  decision  of  this  court  in  Newton  v.  Tufts,  19 
Utah,  470,  67  Pac.  409,  where  a  like  divorce  granted  by  the 
eame  church  was  in  question.    Nor  is  there  anything  to  show 
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that  the  marriage  contract  was  eyer  diasolved  pieviotuB  to  & 
death  of  the  husband.  The  mere  fact  that  both  parto  be- 
lieved the  church  diyoice  to  be  valid,  and  that  the  plaintiil^ 
M>  believing;  thereafter  became  a  party  to  another  maniage 
ceremony,  did  not  dissolve  her  former  marriage.  Sndi  bdag 
the  case,  upon  the  death  of  Dr.  Park  she  became  his  lavM 
widow,  and  entitled  to  her  share  in  his  estate  as  such  widov. 

Nor  does  the  record  show  such  laches  on  her  part  as  to  es- 
top her  from  claiming  such  share.  Nor,  under  the  dream* 
stances  disclosed  in  the  evidence,  is  she  now  estopped  from 
asserting  her  marriage  with  Dr.  John  B.  Park,  or  from  deny- 
ing the  legality  of  her  subsequent  marriage. 

We  are  of  the  opinion  that  the  finding  and  holding  of  tbe 
court  that  the  plaintiflE  and  Dr.  John  R.  Park  were  never  Ina^ 
ried,  and  that  she  is  entitled  to  no  part  of  the  estate  of  tba 
deceased,  are  so  manifestly  erroneous  that  they  cannot  be  iq>- 
held;  and  the  case  must,  therefore,  be  reversed,  with  ooste, 
and  the  cause  remanded,  with  directions  to  the  court  below  to 
set  ^^^  aside  its  findings  and  decree,  and  enter  new  findisp 
and  decree  in  accordance  herewith.    It  is  so  ordered. 

Miner,  C.  J.,  and  Baskin,  J.,  concur. 


Marriage  may  he  Esiiibliahed  by  proof  of  eobabitation,  repntatioBt 
and  the  fact  that  the  parties  represented  themselves  as  husband  sad 
wife:  Chiles  v.  Drake,  2  Met.  146,  74  Am.  Dee.  406;  Williams  t. 
Herrick,  21  B.  I.  401,  79  Am.  St  Eep.  809,  43  Atl.  1036;  Barker  t. 
Valentine,  125  Mich.  336,  84  Am.  St.  Kep.  678,  84  N.  W.  297.  No 
particular  form  is  required  to  eonfftitute  a  contract  of  marria^;  it 
is  sufficient  that  the  parties  in  some  form  declare  that  they  take 
each  other  as  husband  and  wife:  State  ▼.  Zichfeld,  23  Ney.  304,  SB 
Am.  St.  Rep.  800,  46  Pac.  802.  But  a  simple  marriage  ceremony 
does  not  make  a  man  and  woman  husband  and  wife;  capacity  sa4 
consent  are  absolutely  essential:  Orehardson  v.  Cofield,  171  BL  H 
63  Am.  St.  Rep.  211,  49  N.  £.  197.  Nor  ia  a  ceremony  or  solemnia- 
tion  necessary  to  the  validity  of  a  marriage:  Cartwright  v.  McGowd, 
121  111.  388,  2  Am.  St.  Rep.  105,  12  N.  E.  737;  Atlantic  City  B.  R 
Co.  V.  Goodin,  62  N.  J.  L.  894,  72  Am.  St.  Rep.  652,  42  AtL  333; 
State  V.  Zichmeld,  23  Nev.  804,  62  Am.  St.  Rep.  800,  46  Pac  802;  un- 
less 80  declared  by  statute:  Norman  ▼.  Norman,  121  Cal.  620,  66  Ahl 
St.  Rep.  74,  54  Pac.  143.  Coition  and  cohabitation  are  not  neeessuy 
to  consummate  an  otherwise  valid  marriage:  Franklin  v.  Franklin. 
154  Mass.  515,  26  Am.  St,  Rep.  266,  28  N.  E.  681;  note  to  Jackson 
V.  Winne,  22  Am.  Dec.  567.  But  see  Kilbum  v.  Kilburn,  89  CaL  ^ 
23  Am.  St.  Rep.  447,  26  Pac.  636. 
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STATE  y.  SOPHER. 

[25  Utah,  318,  71  Pac.  482.] 

,  8X7NBAT  LAWS. — A  law  generally  prohibiting  the  transaction 

•f  business  on  Sunday  is  constitutional,     (p.  846.) 

SUNDAY  lAWS  Exempting  Oertatn  Biislnesses.— A  statute  pro- 

■'  hibiting  the  keeping  open  on  Sunday  of  any  place  of  business  for  the 
purpose  of  transacting  business  therein  but  exempting  from  its  oper- 
ation hotels,  boarding-houses,  baths,  restaurants,  livery-stables,  and 
retail  drugkores,  for  the  legitimate  business  of  each,  and  such  man- 
ufacturing establishments  as  are  usually  kept  in  constant  operation, 
is  constitutional,  and  under  it  a  barber  may  be  convicted  of  keeping 
his  shop  open  for  business  on  Sunday,     (p.  851.) 

SUNDAY  LAWS— Acts  of  Necessity.— The  Keeping  Open  of  ft 
Barber-shop  on  Sunday  and  the  shaving  of  a  customer  therein  are 
not  acts  of  necessity  and  hence  may  be  prohibited  by  statute.  (p« 
852.) 

SUNDAY  LAWS— Arbitrary  Classification.— The  fact  that  ft 
Sunday  law  exempts  from  its  provisions  hotels,  boarding-houses, 
baths,  restaurants,  livery-stables,  retail  drugstores,  and  such  manu- 
facturing establishments  as  are  usually  kept  in  constant  operation, 
does  not  show  that  an  arbitrary  classification  has  been  adopted,     (p. 

oOZ.) 

CONSTITUTIONAL  LAW.— The  Presumptions  are  in  Favor  of 
the  constitutionality  of  a  statute,  and,  unless  the  courts  can  clearly 
see  that  the  legislature  has  erred,  the  act  must  stand,     (p.  852.) 

Shepard  &  Sheipard,  for  the  appellant. 

M.  A.  Breeden,  attorney  general,  W.  B.  White,  deputy  attor- 
ney general,  for  the  state. 

**^  HART,  D.  J.  Defendant  is  diarged  with  the  offense  of 
keeping  open  a  place  of  business  on  Sunday.  It  is  alleged  that 
he  did  ^'willfully  and  unlawfully  conduct  and  operate  a  barber- 
shop and  keep  the  same  open,  and  did  then  and  tiiere  unlaw- 
fully conduct  a  general  barber  business  therein.''  Defendant  a 
demurrer  to  the  complaint  was  overruled,  and  he  was  found 
guilty  in  the  justice's  court,  and  also  in  the  district  cour^ 
and  fined  in  each  court  the  sum  of  fifteen  dollars. 

From  the  agreed  facts  it  appears  that  defendant  is  a  barber 
by  occupation,  and  that  on  Sunday,  June  16,  1901,  he  was  in 
a  barber-shop  in  Salt  Lake  City,  Utah,  following  his  vocation 
^  barber;  that  one  J.  H.  Bothwell  (who  was  a  member  of  the 
Barbers'  Union,  which  union  was  against  Sunday  labor),  the 
complaining  witness,  came  into  said  barber-shop,  entering  by 
the  side  door  of  the  shop,  and  asked  to  be  shaved;  that  d^ 
f endant  shaved  the  said  Bothwell  who  paid  said  defendant  on 
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said  day  the  sum  of  twenty-five  cents;  that  *•*  said  barber- 
shop was  connected  with  the  Albany  Hotel  in  said  dty;  and 
that  the  evidence  fails  to  show  that  anyone  else  was  shared 
by  defendant  on  said  day.  Defendant's  motion  in  arrest  of 
judgment  and  motion  for  new  trial  were  overruled  and  de> 
fendant  appeals  to  this  court  contending  that  the  law  mider 
which  this  prosecution  was  conducted  (Bev.  Stats.  1898,  sees. 
4234,  4235)  is  unconstitutional  and  void  for  the  following  ret- 
sons:  1.  As  being  an  undue  restraint  of  personal  liberty,  and 
deprives  a  person  of  life,  liberty  and  property  without  due  pro- 
cess of  law;  2.  It  is  special  legislation,  based  upon  an  arbitraiy 
classification;  3.  The  act  complained  of  was  an  act  of  necessity, 
which  is  allowed  to  be  performed  on  Sunday;  4.  It  is  not  a 
proper  exercise  of  the  police  power  of  the  state. 

Section  4234  prohibits,  in  general,  the  keeping  open  on  Son- 
day  of  any  place  of  business  for  the  purpose  of  transacting 
business  therein,  while  section  4235  excepts  from  the  preced- 
ing section  hotels^  boarding-houses,  baths,  restaurants,  tavemSy 
livery-stables,  or  retail  drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  establishments  as  are  usuallv 
kept  in  constant  open^tion.  The  appellant  does  not  cont^id 
that  section  4234  would  be  unconstitutional  if  it  stood  alone, 
but  that  it  is  rendered  so  by  the  exceptions  of  the  section  which 
follows. 

General  laws  prohibiting  the  transaction  of  business  on  the 
first  day  of  the  week,  commonly  called  Sunday,  are  so  uni- 
formly upheld  by  the  courts  as  a  legitimate  exercise  of  the  po- 
lice power  of  the  state  that  It  is  unnecessary  to  cite  or  discuss 
authority  in  support  thereof.  It  is  only  upon  special  statutes, 
or  special  exceptions  to  general  so-called  Sunday  laws,,  that 
the  constitutionality  of  such  enactments  is  seriously  *"  called 
in  question :  24  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  530. 

In  Cooley's  Constitutional  Limitations,  734,  the  author  says 
on  Sunday  laws:  ''There  can  no  longer  be  any  question,  if 
there  ever  was,  that  such  laws  may  be  supported  as  regulations 
of  police.^'  The  dissenting  opinion  of  Judge  Field  in  Ex  parte 
Newman,  9  Cal.  518,  which  afterward  became  the  opioian  of 
the  court  (Ex  parte  Andrews,  18  CaL  678;  Ex  parte  Burke^ 
59  Cal  6,  43  Am.  Bep.  231;  Ex  parte  Eoeer,  60  GaL  177), 
and  which  has  been  extensively  quoted  and  followed  by  other 
courts,  clearly  and  forcibly  explains  the  grounds  upon  which 
such  laws  safely  rest.  At  page  520  Of  his  opinion,  in  defense 
of  a  Sunday  law,  it  is  said :  ''In  its  enactment  the  l^gislatuie 
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has  given  the  sanction  of  law  to  a  rule  of  conduct  which  the 
entire  civilized  world  recognizes  as  essential  to  the  physical 
'  and  moral  well-being  of  society.  Upon  no  subject  is  there  such 
a  concurrence  of  opinion,  among  philosophers,  moralists,  and 
statesmen  of  all  nations,  as  on  the  necessity  of  periodical  ces- 
sations from  labor.  One  day  in  seven  is  the  rule,  founded  in 
'  experience  and  sustained  by  scdence.  There  is  no  nation,  pos- 
sessing any  degree  of  civilization,  where  the  rule  is  not  ob- 
served, either  from  the  sanctions  of  law  or  the  sanctions  of 
religion.  This  fact  has  not  escaped  the  observation  of  men 
of  science,  and  distinguished  philosophers  have  not  hesitated 
to  pronounce  the  rule  founded  upon  a  law  of  our  race.**  And 
again:  'liabor  is  in  a  great  degree  dependent  upon  capital, 
and  unless  the  exercise  of  the  power  which  capital  affords  is 
restrained,  those  who  are  obliged  to  labor  will  not  possess  the 

freedom  for  rest  which  they  would  otherwise  exercise 

The  law  steps  in  to  restrain  the  power  of  capital.  Its  object 
is  not  to  protect  those  who  can  rest  at  their  pleasure,  but  to 
afford  rest  to  those  who  need  it,  and  who,  from  the  conditions 
of  society,  could  not  otherwise  obtain  it.  Its  aim  is  to  pre- 
vent the  physical  and  moral  debility  which  springs  from  un- 
interrupted labor,  and  in  this  aspect  it  is  a  beneficent  and  ^^ 
merciful  law.'*  The  same  authority  quotes  with  approval  the 
following  from  the  supreme  court  of  Pennsylvania  (Specht  v. 
Commonwealth,  8  Pa.  St.  312,  49  Am.  Dec.  618) :  "All  agree 
that  to  the  well-being  of  society  periods  of  rest  are  absolutely 
necessary.  To  be  productive  of  the  required  advantage,  these 
periods  must  recur  at  stated  intervals,  so  that  the  mass  of 
which  the  community  is  composed  may  enjoy  a  respite  from 
labor  at  the  same  time.  They  may  be  established  by  common 
consent,  or,  as  is  conceded,  the  legislative  power  of  the  state 
may,  without  impropriety,  interfere  to  fix  the  time  of  their 
stated  return,  and  enforce  obedience  to  the  direction.  When 
this  happens  some  one  day  must  be  selected,  and  it  has  been 
said  the  round  of  the  week  presente  none  which,  being  pre- 
ferred, might  not  be  regarded  as  favoring  some  one  of  the  nu- 
merous religious  sects  into  which  mankind  are  divided.  In 
a  Christian  community,  where  a  very  large  majority  of  the  peo- 
ple celebrate  the  first  day  of  the  week  as  their  chosen  period 
of  rest  from  labor,  it  is  not  surprising  tiiat  that  day  should 
have  received  the  legislative  sanction.  .  •  •  •  It  is  still,  essen- 
tially,  but  a  civil  regulation,  made  for  the  government  of  man 
as  a  member  of  society.'* 
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The  necessity  for  Sunday  laws  is  stated  by  Mr.  Tiedeman  ai 
follows :  '^If  the  law  did  not  interfere,  the  f eyerish^  intense  de- 
fire  to  acquire  wealth,  so  thoroughly  a  characteristic  of  the 
American  nation,  would  ultimately  prevent,  not  only  the  wage- 
earner,  but  likewise  the  capitalists  and  employers  themselTei^ 
from  yielding  to  the  warnings  of  nature,  and  obeying  the  in- 
stincts of  self-preservation,  by  resting  periodically  frcnn  labor, 
even  if  the  mad  pursuit  of  wealth  should  not  warp  their  judg- 
ment and  destroy  this  instinct  Semove  the  prohibition,  and 
this  wholesome  sanitary  regulation  would  cease  to  be  observed'^: 
Tiedeman  on  Limitations,  181. 

It  is  true  there  are  some  cases  holding  unconstitutional,  for 
various  reasons,  special  Sunday  laws  directed  against  some  par- 
ticular vocation,  such  as  barbering;  but  the  decisions  upon 
such  statutes  are  not  uniform.  For  instance,  California,  *** 
while  strongly  upholding  a  general  law  prohibiting  the  trans- 
action of  general  business  on  Sunday  (Ex  parte  Andrew^  18 
Cal.  678;  Ex  parte  Burke,  59  Cal.  6,  43  Am.  Hep.  231;  Ex 
parte  Koser,  60  Cal.  177),  has  held  unconstitutional  a  lav 
directed  against  the  open  barber-shop  on  Sunday:  Ex  paite 
Jentzsch,  112  Cal.  468,  44  Pac.  803.  This  case  is  also  followed 
in  City  of  Tacoma  v.  Ejech,  15  Wash.  296,  46  Pac.  255,  in- 
volving the  validity  of  an  ordinance  of  the  plaintifF  city  pn>- 
hibiting  barbering  on  Sunday  'Vhile  other  laboring  people  in 
different  characters  of  employment  are  allowed  to  prosecute 
their  work.*' 

Illinois  and  Missouri  have  each  held  a  special  law  against 
Sunday  barbering  to  be  unconstitutional,  there  being  at  the 
time  in  Illinois  a  general  law  making  unlawful  'Vhateyer  dia- 
turbs  the  peace  and  good  order  of  society  by  labor  (works  of 
necessity  and  charity  excepted),*'  and  in  Missouri  a  genoal 
law  broad  enough  to  include  barbering,  and  also  a  constitutioDal 
provision  enacting  that  'Vhere  a  general  law  can  be  made  ap- 
plicable, no  local  or  special  law  shall  be  enacted'*:  Eden  v. 
People,  161  lU.  296,  52  Am.  St.  Eep.  365,  43  KT.  E.  1108; 
State  V.  Granneman,  132  Mo.  326,  33  S.  W.  784.  It  may  be 
noted  in  this  connection  that  Illinoia  has  held  invalid  a  statute 
enacting  that  no  female  shall  be  employed  in  any  factory  or 
workshop  more  than  eight  hours  in  any  one  day,  or  f  orty-ei^ 
hours  in  any  one  week  (Bitchie  v.  People,  155  HI.  101,  46  Am. 
St  Sep.  815,  40  N.  E.  454),  in  marked  contrast  to  the  decasioD 
of  this  court  in  sustainii^  an  eight-hour  law :  State  v.  Holdoiy 
14  Utah,  71,  46  Pac.  756;  Holden  v.  Haidy,  169   U.  a  366, 
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18  Sup.  Ct.  Rep.  383.    Again,  the  g^eval  Sunday  law  of  Illi- 

noiSy   al)OTe  referred  to,  was  so  constmed  as  to  permit  other 

business  of  a  general  nature  to  be  transacted  on  the  Sabbath. 

And  so  it  was  forcibly  argaed  in  the  Eden  case  that  ''if  the 

loercliant,  grocer,  the  butcher  and  druggist,  and  other  trades 

and  callings,  are  allowed  to  open  their  place  of  business  and 

carry  ^^**  on  their  respective  vocations  during  seven  days  of 

the   w^eek,  upon  what  principle  can  it  be  that  a    person  who 

may  be  engaged  in  the  husiness  of  barbering  may  not  do  the 

g«ame  thing?'    The  case  of  Eagio  v.  State,  86  Tenn.  227,  6  S. 

W.  401,  cited  hy  appellant,  cannot  be  considered  as   knding 

xnnch  support  to  this  contention,  as  the  law  passed  upon  ini 

that  case  was  so  framed  as  to  permit  a  hotel-keeper,  or  anyone 

else  except  a  baAer,  to  keep  open  a  bathroom  on  Simday.    Be^ 

sides,  the  act  legislated  upon  two  subjects,  contrary  to  tiie  state 

constitution. 

But  special  laws  directed  exclusively  against  Sunday  barbeiv 
ing  and  other  Tocatioos,  and  other  Sunday  laws  with  broader 
exeeptions  than  in  our  own  statute,  haye  been  strongly  upheld 
by  the  greater  number  of  the  states  and  by  the  suprane  court 
of  the  United  States.    Thus,  the  case  of  People  v.  Havnor, 
149  N.  Y.  195,  52  Am.  St.  Eep.  707,  43  N.  E.  541,  goes  to 
the  extreme  of  sustaining  a  law  against  Sunday  barbering,  with 
an  exception  in  favor  of  barbering  in  the  city  of  New  Yorlq 
and  the  village  of  Saratoga  Springs  tmtil  the  hour  of  1  o'clock! 
on  Sunday  afternoon.    The  decision  collects  many  cases  up- 
holding laws  which  to  some  extent  interfere  with  property  and 
liberty,  and  the  limitation  is  held  to  be  ^that  the  real  object 
of  the  statute  must  appear  upon  the  inspection  to  have  a  rea- 
sonable   connection  with  the  welfare  of  the  public,'*  and  the 
conclusion  is  reached  that  ''when  tfans  exercised,  even  if  the 
effect  is  to  interfere   to    some   extent  with  the  nee  of  prop- 
erty or  the  prosecution  of  a  lawful  pursuit,  it  is  not  regarded 
as  an  appropriation  of  property  or  an  encroachment  upon  lib- 
erty, because  the  preservation  of  order  and  the  promotion  of 
the  general  welfare  so  essential  to  organized  society  of  necessity 
involve  some  sacrifice  of  natural  rights.''    In  the  same  case 
it  is  said:  ''According  to  the  conmion  judgment  of  civilized 
men,  public  economy  requires,  for  sanitary  leasons,  a  day  of 
gener^  rest  from  labor,  and  the  day  naturally  selected  is  that 
Regarded  as  sacred  by  the  greatest  number  of  citizens,  as  ihiB 
causes  the  least  inconvenience  through  interference  with  husi* 
ness.* 

Am.  St  Sep.,  Vol.  95—54 
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Michigan  also  holds  Talid  a  special  law  against  Snndaj 
barheringy  with  an  exception  in  favor  of  those  who  oibeer¥«  the 
aeveath  day  of  thie  week  as  a  day  of  rest:  People  y.  Bellet^  99 
MicL  151,  41  Anu  St  Bep.  589,  67  N.  W.  1094. 

The  ordinance  approved  in  Libennan  v.  State,  26  Neb.  464^ 
18  Am,  St  Bep.  791,  42  N.  W.  419,  excepts  many  more  Toca- 
tions  from  the  general  prohibition  of  Sxmday  labor  than  does 
oar  Utah  statute.  Bathrooms,  under  that  ordinance,  may  be 
kept  open  on  Sunday  until  12  o'clock  noon. 

That  Sunday  labor  is  constitutionally  punishable  under  gat- 
eral  and  special  Sunday  laws,  see  Nesbit  y.  State  (Kan.  App.)i 
64  Pac.  326;  Commonwealth  y.  Deztra,  143  Mass.  28,  8  N. 
E.  756;  Commonwealth  y.  Waldman,  140  Pa.  St  89,  21  AE 
248 ;  Stete  y.  Frederick,  46  Ark.  347,  55  Am.  Bep.  555 ;  Breyer 
y.  State,  102  TemL  103,  60  S.  W.  769. 

The  Minnesota  statute  prohibito  on  Sunday  all  labor  ezcqA 
works  of  necessity  or  chiuity,  and  declares  that  keeping  qpen 
a  barber-shop  shall  not  be  deemed  a  work  of  necessity  or  chai^ 
ity.  The  law  is  held  to  be  constitutional  in  the  case  of  State 
V.  Petit,  74  Minn.  376,  77  N.  W.  225,  confirmed  in  Petit  y. 
Minnesota,  177  U.  S.  164,  20  Sup.  Ct.  Bep.  666.  In  the  lat- 
ter case  the  supreme  court  of  the  United  Stetes  quoted  wilb 
approval  the  following  language  from  the  Minnesota  dedsion: 
'Tourte  will  take  judicial  notice  of  the  fact  that;  in  yiew  of 
the  custom  to  keep  barber-shops  open  in  the  eyening  as  wdl 
as  in  the  day,  the  employes  in  tiLcm  work  more,  and  during 
later  hours,  than  tiiose  engaged  in  most  occupations,  and  that 
this  is  especially  true  on  Saturday  afternoons  and  eyenings; 
also  that,  owing  to  tiie  habit  of  so  many  men  to  postpone  get- 
ting shayed  until  Sunday,  if  such  shops  were  permitted  to  be 
kept  open  on  Sunday,  the  employes  would  ordinarily  be  de- 
priyed  of  rest  during  half  that  day.  In  yiew  of  all  these  facts, 
we  cannot  say  that  the  legislature  has  exceeded  the  limite  of 
ite  legislatiye  police  power  in  declaring  that,  as  ^^  a  matter 
of  law,  keeping  barber-shops  open  on  Sunday  is  not  a  work  of 
necessity  or  charity,  while  as  to  all  other  kinds  of  labor,  thef 
haye  left  that  question  to  be  determined  as  one  of  facf 

In  State  y.  Powell,  58  Ohio  St.  324,  50  N.  E.  900,  the  court, 
in  upholding  a  Sunday  law  as  against  baseball  playing,  re* 
marked:  ^'Liberty,  as  understood  in  this  country,  ia  not 
license,  but  liberty  regulated  by  law.  The  personal  liberty  of 
eyery  man  is  subject  to  such  reasonable  regulations  as  in  the 
wisdom  of  the  legislature  are  regarded  as  necessary  to  promote, 
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not  only  the  peace  and  good  order  of  society,  but  its  well- 
being." 

Likewise,  in  Barbier  v.  Connolly,  113  TT.  S.  27,  5  Sup.  Ct. 
Rep.  357,  involving  the  validity  of  an  ordinance  of  San  Fran- 
cisco prohibiting  the  carrying  on  of  public  laundries  and  wash- 
houses  within  certain  prescribed  limits  of  that  city.  Judge 
Field,  for  the  court,  said :  "But  neither  the  amendment  [four- 
teenth], broad  and  comprehensive  as  it  is,  nor  any  other  amend- 
ment, was  designed  to  interfere  with  the  power  of  the  state, 
sometimes  termed  its  police  power,  to  prescribe  regulations  to 
promote  health,  peace,  morals,  education,  and  good  order  of 
tlie  people,  and  to  legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to  its  wealth  and  pros- 
perity  Class   legislation,   discriminating   against   some 

and  favoring  others,  is  prohibited;  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  in  its  application,  if 
within  the  sphere  of  its  operation  it  affects  all  persons  simi- 
larly situated,  is  not  within  the  amendment." 

And  in  Soon  Hing  v.  Crowly,  113  TJ.  S.  703,  5  Sup.  Ot.  Hep. 
730,  involving  a  similar  ordinance,  the  same  judge  said,  in  ad- 
dition to  the  language  quoted  in  State  v.  Holden,  14  Utah,  17, 
46  Pac.  756:  "All  sorts  of  restrictions  are  imposed  upon  the 
actions  of  men,  notwithstanding  the  liberty  which  is  guaran- 
teed to  each.     It  is  liberty  regulated  by  just  and  impartial 

laws How   many    hours    shall    constitute  **®  a  day^a 

work  in  the  absence  of  contract,  at  what  time  shops  in  our 
cities  shall  close  at  night,  are  constant  subjects  of  legislation. 
Laws  setting  aside  Sunday  as  «  day  of  rest  are  upheld,  not 
from  any  right  of  the  government  to  legislate  for  the  pro- 
motion of  religious  observances,  but  from  its  right  to  pro- 
tect all  persons  from  the  physical  and  moral  debasement  which 
comes  from  uninterrupted  labor/* 

Many  other  authorities  bearing  on  the  questions  raised  m 
the  case  at  bar  are  cited  and  reviewed  in  the  decisions  herein 
referred  to.  In  view  of  the  consideration  and  discussion  of 
similar  questions  in  State  r.  Holden,  14  Utah,  71,  46  Pac 
766,  we  do  not  deem  it  necessary  to  more  particularly  consider 
the  objections  of  appellant  that  the  law  in  question  is  an  undue 
restraint  of  personal  liberty,  and  deprives  a  person  of  liberty, 
life,  or  property  without  due  process  of  law,  or  that  the  same 
is  not  a  proper  exercise  of  the  police  power  of  the  state. 
Upon  the  authority  of  that  opinion,  and  of  the  cases  therein 
and  herein  referred  to,  we  are  prepared  to  hold  that  said  sec- 
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tions  of  our  code  taken  togeUier  are  not  unconstitatioiial  upca 
the  f oiegoing  grojunis,  nor  for  any  other  reason  asaigneiL 

Whether  the  question  be  oonaidered  one  of  law  or  a  cod- 
ehttion  of  tact,  we  are  of  opinion  that  the  act  complained  of 
was  not  an  act  of  neceBsity.  While  ahaying  may  be  regarded 
aa  an  act  of  personal  deanlineea,  desirable  to  be  performed 
upon  the  first  day  as  well  as  upon  other  days  of  the  week^ 
still  the  statute  does  not  prohibit  a  man  from  shaving  himself 
or  from  being  shaved  by  his  servant  or  valet.  The  statute  is 
directed  simply  against  the  keeping  open  of  a  shop  or  plara 
or  business  for  the  purpose  of  transacting  bnainess  theron 
upon  Sunday. 

Neither  can  the  court  say  that  the  dassification  of  the  stst- 
Qte  is  arbitrary.  The  exception  permitting  baths  to  be  kepS 
open  on  Sunday  approaches  nearest  to  the  act  here  complained 
of;  but  the  court  is  unable  to  say  that  there  is  such  similaii^ 
between  keeping  open  a  bath-house  '^  and  a  barber-ahop  that 
it  was  not  within  the  province  of  the  legislature  to  make  a 
distinction  between  the  two.  Upon  reflection,  many  points 
of  difference  in  the  manner  in  which  each  is  conducted  in  fliis 
community  are  readily  suggested.  The  court  may  not  rights 
assert  a  wisdom  it  would  deny  to  the  co-ordinate  branch  oi 
government  (the  legislature)^  and  interfere  with  the  discre- 
tion of  that  department  of  government.  All  presumptions  are 
in  favor  of  the  validity  of  a  statute,  and  unless  the  courts  csa 
clearly  say  that  the  legislature  has  erred  the  act  should  stand, 
and  the  prerogatives  of  the  legislature  not  encroached  upon. 
Courts  may  interpret,  constr^ie,  dedare,  and  apply  the  lav, 
but  may  not  usurp  the  functions  of  the  law-making  power  by 
assuming  to  interfere  with  or  control  the  legislative  discretioD. 
We  cannot  say  that  the  law  in  question  is  not  adapted  in  a 
reasonable  degree  to  promote  the  healthy  comfort,  safety  or 
well-being  of  society. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court 
be  affirmed. 

Baskin,  C.  J.,  and  Bartch,  J.,  concur. 

The  ConttiiutUmaUty  of  Sundatf  LawB,  in  diserimfaiatiag  agstat 
eerUhin  oeenpatlcnis  and  busmesBaa,  is  considered  in  the  monogra^kii 
note  to  Booth  v.  People,  78  Am.  St  Bep.  2S4-2dS. 
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IB*  EE  EICHAED  FLIHT. 

[25  Utali,  338,  71  Pao.  681.] 
OSnffnfAIi  LAW— Ittdeilnite  SiispeiiBlan  of  Sentence.— If  « 
ig  when  a  defisndaBt  appears  before  it  for  sentence,  entera  an 
OTder  deelaring  thai  the  aenienee  be,  and  the  same  iM,  hereby,  swk 
pended,  and  the  defendant  permitted  to  go  upon  hia  own  recognizance, 
il  loaea  jurisdiction  over  him,  and  tJl  aabBeqnent  proceedings  hj  it 
are  onanthorized  and  void*    (p,  855.) 

» 

John  E.  Bagley;  for  th^  petitioner. 

M.  A.  Breeden,  attorney  general,  and  W.  E.  White,  deputy 
attorney  general,  for  the  state. 


McCABTT,  J.    On  the  twenty-fifth  day  of  February, 
1902,  the  defendant  in  this  case  was  dnly  conyicted  in  the 
second  judicial  district  court  of  this  state  of  ihe  crime  of 
forgery.    The  court  made  an  order  directing  the  defendant 
to  appear  March  5,  1902,  for  sentence.    The  case  was  again 
continued,  and  March  12,  1902,  wbs  fixed  as  the  time  for  pro* 
nonndng  judgment.    The  defendant  appeared  for  sent^ce 
on  the  last-mentioned  date,  and  the  court  on  its  own  motion, 
made  and  entered  the  following  order :  ''The  defendant  having 
been  convicted  of  the  crime  of  forgery,  and  being  now  before 
the  court  to  receive  sentence,  and  the  court  being  sa£Beient]y 
advised,  it  is  ordered  that  sentence  be,  and  the  same  is  hereby, 
suspended,  and  the  defendant  permitted  to  go  upon  his  own 
i«5ognizance.''    The  defendant,  by  this  order,  was,  in  eflfec^ 
discharged  from  custody.    On  the  fifth  day  of  December,  1902, 
the  judge  before  whom  the  defendant  was  tried  and  convicted 
made  and  entered  the  following  order  in  the  case:  ''On  motion 
of  A.  B.  Hayes,  Esq.,  district  attorney,  it  is  ordered  that  said 
defendant  appear  before  the  court  for  sentence  on  Monday, 
January  6, 1903.'*  On  January  6, 1903,  the  time  for  fixing  sen- 
tence was  continued  imtil  January  12,  1903,  on  which  date  the 
defendant  appeared  in  court,  and  duly  objected  to  any  further 
proceedings  in  the  premises  on  the  ground  that  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant.    The  court 
overruled  the  objection,  and  sentenced  the  defendant  to  the 
state  prison  for  a  term  of  one  year,  and  made  an  order  duly 
committing  him  to  the  proper  ofBcers,  with  directions  that 
the  judgment  be  enforced.    The  defendant  filed  hi^  petition 
in  this  court  for  a  writ  of  habeas  corpus,  setting  forth  the 
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foregoing  facta.    The  writ  waa  duly  issued,  aeryed;  and  re- 
turn made  to  this  court 

^^  Section  4905  of  the  Bevised  Statutes  of  1898,  ao  &r  tt 
material  to  this  case^  reads  as  follows:  ''After  a  •  •  •  •  verdid 
of  guilty,  ....  if  the  judgment  is  not  arrested  or  a  nev 
trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment,  which  must  be  at  least  two  days  after  the  verdid, 
if  the  court  intends  to  remain  in  session  so  long;  or  if  not^ 
as  remote  a  time  as  can  reasonably  be  allowed.''     Section  4913 
provides:  ''When  the  defendant  shall  appear  for  judgm^ 
he  must  be  informed  by  the  court,  or  by  the  derk  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.''    Section  4915  is  as  follows: 
"If  no  sufficient  cause  is  alleged  or  appears  to  the  court  why 
judgment  should  not  be  pronounced,  it  must  thereupon  be 
rendered."    The  record  shows  that  the  proceedings   in  tin 
case  up  to  the  time  fixed  for  passing  sentence  were  regular, 
and  the  foregoing  provisions  of  the  statute  complied  with. 
Therefore  the  only  question  for  this  court  to  detemiine  is, 
Did  the  oourt^  by  indefinitely  suspending  the  sentence,  lose 
jurisdiction  of  the  person  of  the  defendant,  or  did  it  still  re> 
tain  jurisdiction,  with  legal  power  and  authority  to  sentence 
him  to  the  state  prison  eleven  months  after  he  had  been 
discharged  from  custody?    Under  the  foregoing  provisions  of 
the  statute,  a  trial  court  undoubtedly  has  the  authority  to 
postpone  sentence  from  time  to  time  for  a  proper  purpose^ 
such  as  to  inform  itself  of  the  circumstances  surrounding  the 
commission  of  the  crime  for  which  the  defendant  standa  con- 
victed, and  thereby  determine  what  penalty,  under  tiie  facts 
of  the  particular  case,  ought  to  be  imposed,  and  also  to  en- 
able the  defendant  to  make  the  necessary  preparations  to 
move  for  an  arrest  of  judgment  or  for  a  new  trial    In  fad, 
there  are  many  exigencies  that  could  arise  which  might,  in  the 
•**•  interests  of  justice,  require  a  postponement  of  the  time  for 
sentence  beyond  that  first  fixed  by  the  court.    In  such  cases 
the  court  may,  in  order  to  protect  the  interests  of  the  state, 
and  give  the  defendant  ample  time  and  opportunity  to  avail 
himself  of  every  safeguard  guaranteed  him  by  law,  suspend 
sentence  from  one  designated  time  to  another.    But  we  know 
of  no  rule  or  principle  of  law  whereby  a  court  can  indefinitely 
suspend  sentence,  keep  the  defendant  in  a  state  of  suspense 
and  uncertainty,  and,  long  after  he  has  been  discharged  from 
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custody^  have  him  rearrested,  and  impose  a  sentence  of  either 
fine  or  imprisonment  on  him.    A  suspension  of  sentence  for 
an  indefinite  period  is,  in  effect,  an  exercise  of  the  functions 
of    the    pardoning  power,   which   belongs  exclusively  to  the 
board  of  pardons — a  separate  and  distinct  department  of  the 
fitate   government,  and  in  no  way  connected  with  the  trial 
conrts:   See  Const.,  art.  7,  sec.  12;    People   y.  Blackburn,  6 
Utah,  347,  348,  23  Pac.  759.    When  the  court  suspended  judg- 
ment indefinitely,  and  ordered  the  defendant  discharged  from 
custody,  it  no  longer  had  jurisdiction  over  him,  and  all  sub- 
sequent proceedings  in  the  premises  were  unauthorized  by  law, 
and  are  therefore  void:  In  re  Stridder,  51  Kan.  700,  33  Pac. 
620 ;  People  v.  Kennedy,  58  Mich.  372,  25  N.  W.  318 ;  United 
States  ▼.  Wilson  (C.  C),  46  Fed.  748;  People  v.  Allen,  166 
IIL  61,  39  N.  E.  668 ;  Weaver  v.  People,  33  Mich.  296 ;  People 
V.  Morrisette,  20  How.  Pr.  118.    The  case  of  People  v.  Black- 
bum,  6  Utah,  347,  23  Pac.  769,  cited  and  relied  upon  by  the 
attorney   general  in  support  of  his  contention  that  the  pro- 
ceedings of  the  trial  court  were  regular  and  should  be  upheld, 
supports  the  foregoing  conclusions.    In  that  case  the  court 
says:    "After  conviction  the    trial   court  may,   undoubtedly, 
suspend  judgment  temporarily,  for  stated  periods,  from  time 
to  time.     It  may  be  proper  to  do  so  to  allow  the  defendant 
time  to  move  for  a  new  trial,  to  perfect  an  appeal^  to  present 
a  petition  for  pardon,  and  to  allow  the  court  time  to  consider 
and  determine  the  sentence  to  be  imposed.    But  when  a  de- 
fendant *^  stands  convicted  and  all  the  remedies  provided 
by  law  for  testing  the  correctness  of  the  conviction  have  been 
^diausted  or  waived,  we  have  no  doubt  it  is  the  duty  of  the 
court  to  keep  control  of  the  case,  and  within  a  reasonable  time 
to  proceed  to  give  judgment,  and  in  doing  so  exercise  such 
discretion  as  the  statute  governing  the  particular  offense  com- 
mits to  the  courts.^' 

The  conclusion  is  irresistible  tiiat  the  commitment  by  which 
the  defendant  is  restrained  of  his  liberty  is  iUegaL  It  ia  or- 
dered that  he  be  discharged. 

Baskin,  C.  J.,  and  Bartch,  J.,  concur. 

A  Oowrt  may  Delay  Prfmoundno  Judgment  in  a  criminal  case  for 
a  reasonable  time  to  hear  and  determine  a  motion  for  a  new  trial 
OT  in  arrest  of  judgment,  or  for  otlier  proper  purposes,  but  it  cannot 
indefinitely  suspend  judgment  and  sentence  and  allow  the  defendant 
to  go  upon  his  own  recognizance:  People  v.  Barrett,  202  lU.  287, 
Ante,  p.  230,  67  N.  E.  23. 
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DESEBET  NATIONAL  BANK  v.  KIDMAN. 

[26  Utah,  379,  71  Pac  873.] 
CX>KVEYAKCE8— Acknowledgment— Eyldence  of    Identitj.^ 

The  law  does  not  permit  an  officer  to  take  the  aeknowledgmesBt  of  a 
■tranger  without  satisfactory  proof  of  his  identity,  and  it  is  pre> 
svmed  that  the  officer  performed  hia  duty.     (p.  861.)  • 

CONVETAKOES— Admowledgment— Constmction  of. — Only  a 
Bnbstantial,  and  not  a  Strict^  Ck>mpliance  with  the  forme  set  oat  in  the 
statute  for  certifying  acknowledgments  is  required,  and  every  sneh 
certificate  must  be  Uberally  construed,    (p.  861.) 

OOKVBTANOES— Acknowledgment!  Fonn  of.— The  certificate 
of  the  acknowledgment  of  a  mortgage  is  sufficient  if  it  ahowa  the 
identity  of  the  mortgagor  and  the  fact  of  his  acknowledgment*  (p. 
863.) 

CONVETAKCTE—Admowledgment— Omission  of  the  Woria 
* 'Personally  ISInown  to  Me." — A  certificate  as  follows:  "Personallj 
appeared  before  me  E.  A«  P.,  the  signer  of  the  above  instromeat, 
who  duly  acknowledged  to  me  that  he  executed  the  same,"  sofli- 
eiently  affirms  the  identity  of  the  person  making  the  acknowledgmeat, 
and  is  not  Yoid  for  omitting  the  worda  "personally  known  to  me." 
(p.  863.) 

CHATTEL  MOBTGAGES.— The  Acknowledgment  and  AAda- 
Tit  Annexed  to  a  Ohatt^  Blortgage  May  be  fioad  Together  for  the 

purpose  of  showing  that  the  party  signing  the  mortgage  ia  the  oame 
person  who  acknowledged  its  execution,     (p.  864.) 

CHATTEL  MOBTGAaE— Aflidavlt  Omitting  the  Word  "De- 

ftand."— Though  the  statute  requires  a  mortgage  to  be  accompanied 
by  an  affidavit  that  it  is  made  in  good  faith  and  without  any  desigm 
to  hinder,  delay,  or  defraud  creditors,  an  affidavit  declaring  that  the 
mortgage  is  made  in  good  faith  to  secure  the  amount  and  debt 
therein  specified,  and  without  any  design  to  hinder  or  delay  the  cred- 
itors of  the  mortgagor  is  sufficient,     (p.  866.) 

A  CHATTEL   MOBTGAGE  is  Good  Against  the  Mortgagor* 

though  not  in  the  form,  nor  accompanied  by  the  affidavit,  required 
by  the  statute  and  not  filed  for  record,     (p.    867.) 

VENDOB  AND  PUBCHASEB— Pleading  Good  Faith.— A  pur- 
chase of  property  in  good  faith  and  for  value  ia  not  available 
as  afrainst  a  mortgage  valid  as  against  the  mortgagor  nnleea  pleaded, 
(p.  867.) 

VENDOB  AKD  PUB0HA8EB— Borden  of  Proof.— One  claims 
ing  an  exemption  from  a  mortgage  on  the  ground  that  he  waa  a  pur^ 
chaser  in  good  faith,  for  value,  and  without  notice  thereof,  must  a^ 
sums  the  burdn  of  proof,     (p.  867.) 

BEPLEVIK— Answer— Bona  Fide  PnnduuMr.— Where  the  de- 
fendant claims  the  right  to  hold  the  property  aa  against  a  mortgage, 
on  the  ground  that  he  is  a  purchaser  in  good  faith,  for  value,  and 
without  notice,  hia  answer  must  affirmativ^y  aUsge  these  faetik  (p« 
867.) 

Yotmg  ft  Moyle,  for  the  appellant 

George  Q.  Bich  and  Frank  £•  Nebeker^  for  the  reapondentk 
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BASKIK",  C.  J.  This  is  an  action  of  replevin.  Tha 
.  answer  denies  the  plaintifPs  alleged  right  to  the  posseasion 
of  about  seven  hundred  head  of  sheep  claimed  from  defendants, 
and  alleges  that  the  defendants  are  the  owners  of,  and  entitled 
,  to  the  possession  of,  the  same.  A  jury  being  impaneled  in  the 
case,  the  plaintiff  placed  Orson  Bumel  upon  the  witness-stand, 
and  he  testified  as  follows:  ^1  know  the  signature  of  Earnest 
A.  Pumell.  Hare  seen  him  write  his  name  several  times. 
I  saw  him  write  his  name  to  the  promissory  note.''  And  af* 
ter  identifying  the  note  as  the  one  set  out  in  the  mortgage, 
he  further  testified  ^'that  at  the  tim^  Mr.  Pumell  signed  said 
note  he  signed  what  purported  to  be  a  chattel  mortgage.  The 
chattel  mortgage  was  given  to  secure  the  above-mentioned 
note,  and  Mr.  Pumell  received  two  thousand  four  hundred 
dollars  on  the  note  and  mortgage.  No  payments  have  been 
made  by  Mr.  Pumell  thereon,  either  principal  or  interest,  ex- 
cepting two  initerest  payments.  Mr.  Pumell  is  still  ovring 
the  bank  the  note.  I  witnessed  the  signature  of  Mr.  Pumell 
to  the  mortgage,  and  after  it  was  signed,  -acknowledged,  and 
Kwom  to,  and  the  notary's  signature  and  seal  to  the  affidavits 
attached^  I  took  it  myself  and  mailed  it,  addressed  to  the 
county  recorder  of  Oneida  county,  state  of  Idaho."  No  ob- 
jection was  interposed  by  the  defendants  to  this  testimony. 
The  plaintiff  then  offered  in  evidence  a  chattel  mortgage 
of  a  lot  of  sheep,  in  which  were  included  the  seven  hundred 
in  dispute,  executed  by  one  Earnest  Pumell,  of  Cache  county, 
Utah,  in  favor  of  the  plaintiff,  to  secure  a  note  for  two  thou- 
sand four  hundred  dollars,  dated  at  Salt  Lake  City,  Septem- 
ber 5,  1900,  and  payable  one  year  after  date,  with  interest 
at  the  rate  of  eight  per  cent  per  annum.  The  sheep  at  the 
time  said  mortgage  was  executed  were  on  the  range  in  Oneida 
countjT,  state  of  Idaho.  Among  other  stipulations,  the  mort- 
gage contained  the  following:  '^It  is  further  agreed  and  stipu- 
lated that  if  said  mortgagor  shall  fail  to  make  any  payment, 
as  in  said  promissory  note  provided^  or  in  case  said  mortgagee 
shall  at  any  time  deem  its  debt  insecure,  ^^^  the  said  mort- 
gagee, or  its  assigns,  may,  in  its  option,  declare  the  principal 
of  said  debt  to  be  due,  and  may  take  possession  of  said  mort- 
gaged property  wherever  located,  together  with  the  increase 
thereon,  if  any,  using  all  necessary  force  for  that  purpose." 
Attached  to  the  mortgage  were  the  fi^owing  affidavit  and 
certificates  of  acimowledgment  and  recordAtion  of  mortgage: 


858  Ahebioav  State  Bepobts^  Vol.  95.  [Utik, 

"Stote  of  Utah,  ) 

Coimty  of  Salt  Lake.  ) 

'lamest  A.  Pumdl,  the  moitgagar,  H.  S.  Yonng,  the  cadda 
and  agent  far  the  mortgagee^  nftmad  in  the  foregoing  mortgage^ 
being  duly  sworn,  seiverally  dedar^  each  on  oath^  thai  tiui 
chattel  mortgage  ia  made  in  good  fidth  to  seooie  Ihe  amomi 
and  debt  therein  apeoifled,  and  without  any  design  to  hioder  or 
delay  the  cieditora  of  said  mortgagor. 

^^ABNEST  A.    PUBNELL 
'TBL  S.  YOUNG. 

''Sabscribed  and  sworn  to  before  me  a  notaiy  public  in  and 
for  said  county  at  Sak  Lake  City,  Utah,  this  5tfa  day  of  Sep- 
tember, A.  D.  1900. 

*TaYBUM  J.  YOUNG.    [Seal] 

'OJnited  States  of  America,  "I 
State  of  Utah,  j^sa. 

County  of  Salt  Lake.  J 

"On  this  fifth  day  of  September,  1900,  personally  appeared 
before  me  Earnest  A.  Pumell,  the  signer  of  the  above  iMtro- 
ment,  who  duly  acknowledged  to  me  that  he  executed  the  sama 

'TEYBUM  J.  YOUNG,  N.  P. 
"My  commission  expires  NoTember  24,  1900." 
Indorsed :  "Chattel  Mortgage  No.  480.    Eecsorded  at  the  re- 
quest of  H.  S.  Young,  September  8,  A.  D.  1900,  at  5  mintittf 
past  9  A.  M.,  in  book  B,  Chattel  Mortgages,  page  123.    D.  J- 
Keynolds,  recorder.'* 

''State  of  Idaho,     ) 
County  of  Oneida^ ) 

'%  D.  J.  Eeynoldfl,  recorder  of  Oneida  county,  Idaho,  do 
hereby  certify  the  above  and  foregoing  to  be  a  full,  true,  and 
correct  copy  "^  of  the  chattel  mortgage  now  on  file  in  ^1 
offioe.  Witness  my  hand  and  seal  of  my  (ffioe  at  Malad  Ci^/ 
Idaho,  this  the  16th  day  of  September,  1901. 

(Signed)     'T).  J.  BBYNOLDS, 

'*Beoordcr. 

**By  W.  H.  Bidiardfl* 

•T)epiity* 

Def endantB'  abtomey  dbjecEed  to  tiie  admifiskm  of  the  wint- 
gage  in  evidence  on  tiie  following  grounds:  1.  The  moitgap 
was  not  dated;  2.  That  &e  afiBd^ayit  that  it  was  made  in  good 
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taiih  was  sworn  to  by  H.  S.  Young  m  his  individual  oapacily, 
and  sot  aa  an  officer  or  agent  of  the  plaintiff  corporation;  3. 
That  said  affidavit  allied  to  have  been  sworn  to  by  H.  S. 
Young  and  Earnest  A.  Pumell  did  not  contain,  ba  is  required  by 
the  statute  of  the  state  of  Idaho,  the  word  '^defraud/'  or  any 
word  of  similar  import;  4.  Thai  Hke  notar^s  certificate  did  not 
recite  that  Earnest  A.  Pumell  was  known  to  him  to  be,  or 
proyen  on  the  oath  of  anyone  to  b^  the  signer  of  the  instru- 
Hient^  as  is  required  by  the  statutes  of  the  state  of  Idaho,  to 
wit,  sections  2955  and  2958  of  the  Revised  Statutes  of  Idaho 
of  1887;  6.  For  the  reason  that  it  was  not  recorded  in  the 
county  of  Cache,  state  of  Utah ;  6.  That  Ihe  alleged  seal  of  the 
alleged  oounty  recorder  of  Oneida  county  was  not  attested  as 
provided  in  sections  3378,  3387,  subdivision  7,  of  the  Revised 
Statutes  of  Utah  of  1898 ;  7.  That  the  evidence  is  insufficient  to 
show  that  plaintiff  is  entitled  to  any  of  the  relief  prayed  for. 
The  objections  were  overruled^  and  the  mortgage  admitted  ^'sub- 
ject  to  said  objections." 

Plaintiff  thereupon  introduoed  evidence  that  the  seven  hun- 
dred sheep  claimed  were  a  part  of  the  band  of  sheep  which  was 
mortgaged  by  the  said  Earnest  A.  Pumell,  and  of  which  he 
was  the  owner;  that  previous  to  the  institution  of  this  suit 
the  plaintiff  diemanded  from  the  defendants  the  sheep  in  dis- 
pute; and  that  the  defendants  refused  to  deliver  them  to  the 
plaintiff.  Hyrum  J.  Young,  the  notary  public  before  whom 
the  mortgage  was  adniowledged,  testified,  on  behalf  of  plain- 
tiff •**  in  substance,  that  he  was  personally  acquainted  with 
the  said  Earnest  A.  Pumell,  and  that  on  or  about  the  5th  of 
September,  1900,  the  said  Pumell  appeared  before  him,  the 
said  Hyrum  J.  Young,  and  made  the  affidavit  and  acknowledg- 
ment hereinbefore  set  out. 

Plaintiff  also  introduced  in  evidence  the  said  William  Kid- 
man's statement  that  he  bought  the  sheep  in  question  of  Earnest 
A.  Pumell  some  time  in  November,  1900 ;  that  at  the  time  of 
the  purchase  the  sheep  were  in  Oneida  county,  state  of  Idaho ; 
and  that  he  brought  them  into  Utah^ — and  the  following  pro- 
visions of  the  Idaho  statutes. 

^See.  8886.  Chattel  mortgages  may  be  made  upon  all  prop- 
erty, goods  or  chattels  not  defined  by  statute  to  be  real  estate.'^ 

^Sec  3397.  If  the  mortgagor  of  any  property  mortgaged 
in  puisoance  of  the  provisions  of  this  chapter,  while  such 
mortgage  remains  unsatisfied^  in  whole  or  in  part,  willfully 
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xnoYBS  from  the  eoimty  or  counties  where  the  mortgtige  is  i^ 
eorded,  destroys,  coneesls,  sells  ot  in  any  manner  dispoBes  of  tlie 
property  mortgaged,  or  any  part  thereof,  without  cooflent  of  fiie 
holder  of  said  mortgage,  he  is  gfoSkj  of  laroeny  and  «Dch  ask 
or  transfer  is  void.'' 

^Sec.  2952.  Tie  proof  of  acknowledgment  of  an  inatmnicBt 
xn&y  be  made  withoat  this  territoiy,  but  wiiliin  the  United 
States,  and  within  the  jurisdiction  of  the  officer,  before  either 
•  •  •  •  a  notaiy  pablic,"  eta 

^Sec  2955.  The  admowledgment  of  an  instnunent  mnst  not 
be  taken  unless  the  officer  taking  it  knows,  (nt  haa  satiaf actozy 
evidence,  on  oath  or  affirmation  of  a  credible  witness^  that  the 
person  making  each  acknowledgment  is  the  indiyidual  who  is 
described  in,  and  who  ezecnted  the  inatmment;  or,  if  executed 
by  a  corporation,  that  the  person  making  such  acknowledgmot 
is  the  president  or  secretary  of  sodi  oorporation.^ 

*^  ^SecL  2958.    T^  cenrtificate  of  9cknowIedgmeDt>  nnkai 
it  is  otherwise  in  this  chapter  provided,  must  be  rabetantially 

in  the  following  form:  Territory  of  Idaho,  Conniy  of 

iss.     On  this  day  of  in  flie  year bef(»e  me 

(here  insert  Ihe  name  and  quality  of  the  officer),  peraimally 

appeared known  to  me  (or  proved  to  me  on  the  oath  of 

)  to  be  the  person  whose  name  is  subscribed  to  Ihe  within 
instrument,  and  acknowledged  to  me  that  he  (or  tfaey)  efnacnted 
the  same.'' 

Also  Session  Laws  of  Idaho  of  1899,  page  121,  as  follows: 

^Section  1.  That  title  12  of  diapter  4,  sectiona  3386  and 
8387,  be  amended  so  as  to  read  as  follows:  'Sec:  338&  A 
mortgage  of  personal  properly  is  void  as  against  creditora  of 
the  mortgagor  and  subsequent  purchasers  and  encumbrancers  of 
the  property  in  good  faith  and  for  value,  unless:  1*  It  ia  ae- 
oompanied  by  the  affidavit  of  the  m(»-tgagor  thai  it  is  made  in 
good  faith  and  without  any  design  to  hinder,  delay  or  defrand 
creditors;  2.  It  is  acknowledged  or  proven  as  grants  of  real 
estate  and  flie  mortgage,  or  a  true  copy  thereof,  is  filed  for 
record  with  the  county  recorder  of  Ihe  coonfy  where  tadi  prc^ 
erty  is  located   and  kept' 

"Sec.  2.  Secidon  3387  is  amended  to  read  as  follows:  'Sec 
8387.  Upon  receipt  of  any  euch  instrument^  the  reeoidor 
shall  indorse  upon  the  back  tiie  time  of  receiving  i^  md  shall 
file  the  same  in  his  office,  to  be  kept  there  for  the  inspection  of 
all  perBons  interested/  "  etc 
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''Sec.  3.  All  acts  and  paits  of  acts  iiicoiUBisteiit  with  ttiis 
act  are  hereby  repealed.'^ 

Some  other  evidence,  whidi  it  is  not  neoessary  to  set  out, 
was  introduced  by  plaintiff;  and,  when  it  rested,  the  defend- 
ants' attorney  moved  that  the  chattel  mortgage  be  stricken 
out  on  the  groiuids  of  the  original  objections.  This  motion 
was  denied,  wheoreapcm  the  '^plaintiff  then  admitted  that  de- 
fendants had  no  other  notice  of  the  moitgoge,  except  the  notice 
Imparted  by  the  record  of  it  in  Oneida  county,  aud  that  it 
"^^^  was  not  recorded  in  Cache  county,  Utah.*'  "Thereupon  the 
defendants  moved  the  court  to  instruct  the  jury,  upon  the 
evidence  of  plaintiff,  to  bring  in  a  verdict  in  favor  of  the 
defendants  and  against  plaintiff,  and  upon  the  grounds  stated 
above  as  objections  to  the  introduction  of  the  chattel  mort- 
gage.^' The  court,  on  the  grounds  that  the  afiSdavit  and  the 
acknowledgment  of  the  chattel  mcnrtgage  were  not  in  accord- 
ance with  the  provisioDs  of  the  statute  of  Idaho,  and  that  the 
chattel  mortgage  was  not  sufSrient  to  charge  defendants  with 
notice  of  its  existence,  instructed  the  jury  to  return  a  verdict 
for  the  defendants,  which  was  done,  and  judgment  rendered 
thereon  against  the  plaintiff. 

1.  In  the  absence  of  statutory  provisions  sudi  as  are  con- 
tained in  section  29^5  of  the  Idaho  Statutes^  the  law  does  not 
permit  an  otBosr  to  take  the  acknowledgment  of  a  stranger 
without  satisfactory  proof  of  his  identity,  and  when  bo  taken 
it  is  a  flagrant  vidatioa  of  official  duty.  As  it  is  a  presump- 
tion that  officers  perform  their  duty,  and  only  a  substantial,  and 
not  a  strict,  compliance  with  the  form  set  out  in  the  Idaho 
statute  is  required  by  that  statute;,  the  acknowledgment  in  ques- 
tion should  not  be  literally,  but  liberally,  construed.  In  Kelly  v. 
Calhoun,  95  TJ.  S.  713,  Mr.  Justice  Swayne  said :  'instruments 
like  Ihis  should  be  coiutrued,  if  it  can  be  reasonably  done,  TTt 
res  magis  valeat  quam  pereaL'  It  should  be  the  aim  of  courts 
in  cases  like  this  to  preserve,  and  not  to  destroy.  Sir  Mat- 
thew Hale  said  they  should  be  astute  to  Sud  means  to  make 
sets  effectual,  aooording  to  the  honest  intent  of  the  parties: 
Carpenter  v.  Dexter,  8  WalL  513.'^  There  are  many  decisions 
which  hold  that  '^t  is  the  policy  of  the  law  to  construe  acknowl- 
edgments liberally,  and  not  to  allow  a  conveyance  to  be  defeated 
by  unsubstantial  and  technical  objections  to  the  certificate  of 
adknowledgment'^ :  Wells  v.  Atkinson,  24  Minn.  165.  Certifi- 
cates in  the  same  form  as  the  one  in  question,  made  under 
itatules  which*  prescribe  the  '^^  form  of  the  certificate,  and 
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require  only  a  substantial  oomplianoe  therewith^  Iiaye  been  ecs- 
taiised  in  the  following  oases:  Waider  t.  Henry,  117  Ma  530, 
23  S.  W.  776 ;  Wilson  t.  Quigley,  107  Mo.  98,  17  S.  W.  891; 
Hiles  ▼.  La  Mish,  59  Wis.  765,  18  N.  W.  435 ;  Harris  t.  Pwtt, 
37  Kan.  316,  15  Pac  216 ;  BuAank  ▼.  Ellis,  7  NA.  156.   h 
Northwestern  etc.  Hypotheek  Bank  v.  Ranch^  5  Idaho,  752,  51 
Pac.  764,  the  certificate  of  acknowledgment  was  objected  to  » 
the  ground  ttat  it  did  not  comply  with  sectiona  2921,  2922  mi 
2960  of  the  Bevised  Statutes  of  Idaho.    The  statutes  in  force  at 
the  time  the  certificate  was  made,  as  appears  from  the  opiiu(a» 
did  not  ''require  a  literal,  but  a  substantial,  compliance  thcrfr- 
with,"  and  the  court  held  that  the  certificate  objected  to,  and 
which  is  as  follows :  '%  L.  P.  Williams,  a  notary  public  in  td 
for  the  said  county  and  state,  do  hereby  certify  that  on  ft* 
thirtieth  day  of  January,  1893,  pereonally  appeared  before  me 
A.  Bauch  and  Margaret  E,  Bauch,  his  wife,  to  me  known  to  be 
the  individuals  described  in,  and  who  executed,  the  within  in- 
strument, and  acknowledged  that  they  signed  and  sealed  ^ 
same  of  their  free  and  voluntary  act  and  deed,  for  the  n«8 
and  purposes  therein  mentioned.    And  I  further  certify  that  I 
did  fully  apprise  the  said  Margaret  B.  Bauch,  wife  of  the  fflia 
A.  Bauch,  of  the  contents  of  said  instrum^it,   and  of  ber 
rights  thereto,  and  the  efikct  of  signing  the  same,  and  th^t 
she  did  then,  freely  and  voluntarily,  separate  and  apart  fro® 
her   said  husband,   sign   and   acknowledge   said    instnuneDt 
Given  under  my  hand  and  official  seal  this  30th  day  of  Jannstj, 
1893.    L.  P.  WiUiama,  notary  pubKc.     [Seal]*'— -was  a  sub- 
stantial compliance  with  the  following  form  prescribed  by  ac- 
tion 2960  of  said  statute:  'Territory  of  Idaho,  county  of  — ' 

68.    On  this day  of in  the  year  of before  n* 

(here  insert  the  name  and  quality  of  the  officer)   personally 

appeared known  to  me  (or  proved  to  me  on  oatii  of  -    y 

to  be  the  person  whose  name  is  subscribed  to  the  within  in- 
strument, described  as  a  **•  married  woman,  and,  upon  ^'^ 
examination  without  the  hearing  of  ber  husband,  I  niiade  bsr 
acquainted  with  the  contents  of  the  instrument,  and  thereop^ 
she  acknowledged  to  me  that  she  executed  the  same,  and  ^ 
she  does  not  wish  to  retract  such  execution.'^ 

This  decision  is  sustained  by  the  same  court  in  the  caaes  oi 
Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  390;  CairistMiBon  ▼- 
HollingBworth,  6  Idaho,  89,  53  Pac.  211 ;  Curtis  v.  Bunnell  ^ 
Co.,  6  Idaho,  298,  55  Pac.  659.  In  the  case  of  Northwestern 
etc.  Hypotheek  Bank  v.  Bauch,  5  Idaho,  752,  51  Pac.  764,  the 
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language  of  the  form  set  out  in  the  terTiix>Tial  statute  was 
followed  in  the  certificate,  but  differed  therefrom  in  several 
partienlara,  and  failed  to  state  in  the  expressed  terms  of  the 
preBcribed  form  that  the  wife,  without  the  hearing  of  her 
husband,  acknowledged  that  she  did  not  wish  to  retract  the 
execution  of  the  instrument.  The  court,  in  holding  that  the 
certificate  was  a  substantial  compliance  with  the  statute,  quoted 
the  following  from  the  case  of  Belcher  y.  Weayer,  46  Tex. 
293,  26  Am.  Bep.  267:  ''The  general  rule  upon  this  subject 
is  that  there  must  be  a  substantial,  though  not  a  literal,  com- 
pliance with  the  terms  of  the  statute,  and  that,  although 
words  not  in  the  statute  are  used  in  place  of  others  that  are, 
or  words  in  the  statute  are  omitted,  yet  if  the  meaning  of  the 
words  used  is  the  same,  or  thej  represent  the  same  fact,  or 
if  the  omission  of  a  word  or  words  is  immaterial,  or  can  be 
supplied  by  a  reasonable  and  fair  construction  of  the  whole  in- 
strument, the  certificate  will  be  held  sufficient.^' 

This  brings  us  to  the  question  whether  the  certificate  in  this 
case  substantially  complies  with  the  prescribed  form.  The 
identity  of  the  mortgagor  and  his  acknowledgment  are  the 
essential  facts  required  to  be  shown  by  the  certificate.  If  it 
does  this,  it  substantially  eompHes  with  the  statute.  In  Warder 
Y.  Henry,  117  Mo.  638,  639,  23  S.  W.  776,  the  court  said: 
'The  point  of  the  objection  is  that  the  adaiowledgment  omits 
the  words  ^  me  personally  known,'  after  the  words  'George  W. 
Warder,^  where  tiiey  first  ^^^  appear  in  the  acknowledgment. 
Now,  take  the  statutei^  and  it  will  be  seen  thai  the  ot&ceT  should 
certify  that  n[)ef ore  me  appeared  George  W.  Warder,  to  me  per- 
sonally known.'  The  certificate  states,  before  me  personally 
appeared,'  etc.  The  officer  in  making  this  statement  that  George 
W.  Waider  personally  appeared  before  him,  includes  therein  the  - 
proposition  that  Warder  was  to  him  personally  known ;  for,  un- 
less pereonally  known,  how  could  he  say  Warder  personally  ap- 
peared? The  meaning  and  sense  of  the  certificate  of  acknowl- 
edgment is  the  same  as  the  statute.''  In  the  case  of  Harris  y. 
Pratt,  37  Kan.  316,  16  Pac  216,  there  were  two  deeds,  the 
tcknowledgments  of  which  were  contested.  It  was  held  that  an 
adauywledgmieiDt  of  the  first,  which  was  made  by  register  in 
bankruptcy,  was  not  required  by  the  bankrupt  law.  In  re- 
spect to  tbs  other,  the  court  said:  ''The  second  deed,  made 
by  the  assignee  of  said  estate  to  George  P.  Anderson,  was 
acknowledged  before  a  notary  public-  The  objection  to  this 
acknowledgment  is  that  the  notary  in  his  certificate  does  not 
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Aow  that  the  eseagnee  was  persMially  known  to  him  te  Vi 
the   person   who   signed   ihe   conTeyanoe.  .  .  •  .  Now,  lUc 
the  certificate  does  not  say  in  so  many  words  that  the  gmte 
was  penonally  known  to  him  to  be  the  person  who  sgnd 
the  conTeyance^  yet  it  does  state  that  the  assignee  pecBontllj 
appeared  before  him,  and  that  his  dgnatnie  is  to  the  connf' 
ance.    We  think  this  was  a  snbstantial  oomplianee  with  oar 
statute.'^    In  the  case  of  Mxinioe  t.  EaBtznan,  31  IGd.  185) 
the  form  of  the  acknowledgment  was  not  prescribed,  bat  fk 
statute  required  a  deed  to  be  acknowledged  by  the  psz^  « 
parties  executing  the  same.    The  certificate  of  acksmrk^f 
meat  was  objected  to  becanse  it  failed  to  show  that  flie  grato 
was  known  to  the  officer  before  whom  it  was  made   Mr. 
Justice  Cooley,  in  the  opinicm,  said:  **Tl)ie  justice  oertifa 
that  the  signer  and  sealer  of  the  subjoined  deed  acknorled^ 
it,  and  thie  implies  a  knowledge  on  has  i>art  of  the  Itfi 
Under  a    statute  which  requires  tiie  acknowledgment  to  o 
"^  instrument,  the  identification  by  the  certificate  of  A* 
party  executing  it  is  as  essential  as  under  the  Idaho  stitaA^ 
In  the  case  of  Carpenter  v.   Dexter,  8   WalL    518-527,  J&. 
Justice  Field  said:  "The  law  of  Illincris  in  force  in  1W7, 
upon  the  manner  of    taking  sdmewledgmNitfl^  piofides  iW 
no  officer  shall  take  ihe  acknowledgment  of  any  person  unl^ 
such  person   shall  be  personally  known  to  him  to  be  w» 
real  person  who  (executed  &e  deed)  and  in  whose  maoe  fw 
acknpwledgment  is  proposed  to  be  made,  or  shall  be  pn^ 
to  be  such  by  a  credible  witness,'  and  such  personal  ktfwl- 
edge  or  proof  shall  be  stated  in  the  certificate.    J/m^ 
now  to  the  deed  itself,  we  find  that  the  attestation  clause  Mf» 
that  it  was  'signed,  sealed  and   deliyeied'  in  the  preseno?  <^ 
the  subscribing  witnesses.    One  of  these   witneases  w»  ^ 
justice  of  the  peace  before  whom  tiie  acknowledgment  «>^ 
taken;  and  he  states  in  his  certifieate,  following  imzDedtft^T 
after  the  attestation  clause,  that  titie  'above-named  Willisv  ^' 
Davenport,  who  has  signed,  sealed,  and  ddiveied  the  <^ 
instrument  of  writing,  personally  appeared'  before  him  ^ 
acknowled'ged  the  seme  to  be  his  ^ee  act  and  deed.   Sfii^ 
thus  with  the  deed,  the  certificate  amounts  to  this:  thst  ^ 
grantor  personally  appeared  before  the  officer,  and  in  his  p^ 
emce  signed,  sealed,  and  delivered  the  iBstramenty  and  ft^ 
acknowledged  the  same  before  Imn.    An  affirmation  in  ^ 
words  of  the  statute  could  not  more  clearly  express  the  identic 
of  the  grantor  with  the  party  mflking  the  acknowkdgiaeDl' 
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Ln  tlie  case  at  bar^  loddng  afc  tke  affidavit  attached'  to  the 
KJiortgagey  immediately  preceding  the  agcknowledgment,  we  find 
from,  the  jurat  that  the  affidavit  was  subecribed  and  sworn 
±o  before  the  same  notary  public  wha  took  the  acknowledgment 
of  the  mortgage.  The  certificate,  read  with  thiB  affidavit^ 
<dearly  ahows  that  the  party  who  executed  the  mortgage 
^waa  the  same  person  who  acknowledged  the  execution  of  the 
same.  ''An  affirmation,  in  the  words  of  the  [Idaho]  statute, 
<x>iild  not  more  clearly  express  the  identity  of  the  ^^  grantor 
{^named  in  the  chattel  mortgage]  with  the  party  making  the 
jfecknowledgment/^ 

2.  A  mortgage  of  personal  property  is  required  by  section 
3386  of  the  Idaho  statutes  to  be  accompanied  by  the  affidavit 
of  the  nM>rtgagor  ^that  it  is  made  in  good  faith  and  without 
xiny  desigDi  to  hinder,  delay  or  defraud  creditors/'     Section  160 
of  the  Bevised  Statutes  of  Utah  requires  a  chattel  mortgage  to  be 
accompanied  by  the  affidavit  of  the  parties  thereto  '^hat  the  same 
is  made  in  good  faith  to  secure  the  amount  named  thereiB 
and  without  any  design  to  hinder  or  delay  the  creditors  of  the 
mortgagor.    The  mortgage  in  question  was  executed  in  Utah, 
and  the  affidavit  of  the  parties  thereto  is  in  strict  conformity 
with  the  statute  of  this  state.    The  second  ground  upon  whidi 
the  trial  coort  directed  a  verdict  for  the  defendants  was  that 
the  certificate  did  not  comply  with  the  statute  of  Idaho.    The 
^pedfie  objection  urged  by  defendants'  counsel  is  that  the 
words  ''or  defraud  creditors''  are  omitted  in  the  affidavit  of 
the  parties  to  the  mortgage.    Notwithstanding  the  words  ''or 
defraud  creditors"  are  not  used  in  the  Utah  statute,  we  think 
that  its  purpose  and  legal  effect  are  the  some  as  the  Idaho  stat- 
ute.   In  the  case  of  Hoffman  ▼.  Mackall,  5  Ohio  Si  124-132, 
46  Am.  Dec.  637,  Mr.  Justice  Bartley  said:  "It  is  argued  that 
xin  assignment  in  trust  for  creditors;^  which  by  its  provisions 
teuds  to  hinder  and  delay  creditors^  is  fraudulent  and  void. 
The  provision  of  the  statute  of  13  Elizabeth,  which  was  held  to 
be  declaratory  of  the  common  law  in  England,  and  which  ia 
«aid  to  have  been  followed  literally  in  the  statute  of  frauds  id 
Dew  York,  declares  'every  oonveyanoe  or  aesignmenty'  etc., 
^made  with  intent  to  hinder,  delay  or  defraud  creditors,'  etc., 
Toid.    The  provision  in  the  Ohio  statute  omits  the  words  liin-* 
•der'  and  'delay.'    But  I  am  not  aware  that  this  difference  of 
pbraseology  is  the  foundation  of  any  material  distinction,  in 
legal  effect^  between   the  English   statute  and  that  of  Ohio. 
vChat  hindering  and  delaying  of  a  creditor  which  would 
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an  amgnment  within  tbe  operation  of  the  statde  of  Es|- 
land  would,  I  apprdiend,  constitute  a  fraud  under  tbe  fitstaie 
of  Ohio.**    In  the  caae  of  Petrovitzky  v.  Brigham,  14  XJtah, 
472,  476,  47  Pac.  666,  the  appellant  omitted  the  word  "hmder," 
but  used  the  worda  "delay  or  defraud,''  and  this  court  iM 
that  the  affiobavit  substantiallj  compUed  with  the  picTisions  of 
the  statute  of  Utah  before  referred  to.     Mr.  Justice  Minor, 
in  the  opinion,  said :  *The  question  is  raised  whether  the  woA 
'delay  or  defraud/  aa  used  in  the  aflSdavit^  is  a  sFubstantia]  oom- 
plianoe  with  tiie  statute,  without  the  use  of  the  word  liiiider.' 
The  words  binder'  and  ^delay'  are  used  as  synonymous  terms. 
.  .  .  .  The    Encyclopedia    Dictionary    defines    the    word  'd^ 
fraud^  as  meaning  to  deprive  of  a  right  hj  withholding  froffl 
another,  by  indirection  or  device,  that  whic^  he  has  a  rigbt  to 
claim  or  obtain.    Tlie  words  Tiinder*  and  'delay'  are  so  pf»- 
tically  of  the  same  meaning  that  the  omission  of  the  word  'hin- 
der' in  the  affidavit  does  not  substantially  detract  from  the  oth 
ject  of  the  statute,  or  lessen  the  force  of  the  words  iised  in 
the  affidavit,  so  as  to  make  it  defective,  when  used  in  con- 
nection   with  the  word  'defraud.'    A   substantial    compliant 
with  the  statute  is  all  that  is  required.    To  hinder  or  ddaj  ii 
to  do  something  with  an  intent  to  defraud.'*    In  14  American 
and  English  Encyclopedia  of  Law,  second  edition^  page  ^>  i^ 
is  stated :  **But,  in  oidter  to  render  a  deed  f raudulent,  it  is  wrf 
necessary  that  the  debtor  should  intend  to  defeat  the  creditor 
in  the  collection  of  his  claim.    Creditors  are  entitled  not  oolj 
to  be  paid,  but  to  be  paid  as  their  claims  accrue;  and  a  debtor 
has  no  more  right  to  postpone  payment  simply  for  his  own  ««- 
vantage,  than  to  defeat  it  altogether.    A  purpose  to  hinder  and 
delay  a  creditor  is  therefore  fraudiilent,  although  the  debtor 
may  honestly  intend  that  all  his  dobts  shall  ultimately  be  pai^ 
The  term  "creditor,"  in  its  widest  sense,  is  one  who  has  a  ngi' 
to  demand  and  recover  of  another  a  sum  of  money  on  any  ac- 
count whatever:  Anderson's   Law   Dictionary,  291;  Vfin6e]d's 
Words  and  Phrases,  162;  Waples  on  ^»  Debtor  and  Creditor, 
f«c.  8.     In  this  sense  the  term  "creditors*'  was  used  in  the  U^^ 
statute.     It  appears  from  the  evidence  that  the  plaintiff  P*^^ 
to  the  mortgagor  two  thousand  four  hundred  dollars  as  a  cod- 
sideration  for  the  note  and  mortgage.    The  mortgagor  had  the 
legal  right,  in  good  faith,  and  without  any  intention  of  impair- 
ing tho  legal  rights  of  creditors,  to  execute  the  mortgage  to  se- 
cure the  payment  of  the  note;  and,  if  made  in  good  faith  ^ 
without  any  such  intention,  it  was  no  infraction  of  the  leg^ 
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:  rights  of  any  credStor.  There  is  nfo  legal  remedy  for  fraud 
milees  it  impairs  a  legal  right.  An  act  which  neither  hinders 
nor  delays  the  creditor  in  the  attainment  of  his  legal  rights 
cannot,  in  any  view,  defraud  him.  Therefore  the  averment  in 
the  affidavit  in  question  that  'Hhe  mortgage  is  made  in  good 
faith  to  secnre  the  amoxmt  and  debt  therein  specified,  and  with- 
out any  design  to  hinder  or  delay  the  creditors  of  said  mort- 
gagor/^ is  a  negation  of  any  design  to  defraud  them. 

3.  The  execution  of  the  mortgage  was  shown  by  the  testi- 
mony of  Orson  Bumel,  who  signed  the  same  as  a  witness,  and 
by  other  eridenoe.  The  mortgage  was  therefore  valid,  as 
against  the  mortgagor,  and  only  void  under  the  Idaho  statute 
as  against  his  creditors  and  subeequent  purchasers  in  good  faitii 
and  for  value,  even  if  it  were  conceded  that  the  affidavit  and 
certificate  of  acknowledgment  are  not  sufficient,  and  that  the 
mortgage  was  not  filed  for  record  in  Idaho  or  Utah.  The  pur- 
chase of  property  in  good  faith  for  value  is  not  available  as  a  de- 
fense against  a  mortgage  or  conveyance  which  is  valid  as  against 
the  mortgagor  or  grantor,  unless  it  is  pleaded ;  and  the  burden 
of  proving  such  a  defense  is  upon  the  defendant,  and  in  his  an- 
fcwer  he  is  required,  among  other  things,  to  allege  the  consider- 
ation, and  that  it  was  bona  fide  and  truly  paid  by  him  for  the 
property  purchased:  3  Esteems  Pleading,  sec.  3850;  Maxwell^s 
Code  Pleading,  432  et  seq. ;  1  Modem  Equity  Practice,  346.  The 
answer  in  HAa  case  fails  to  allege  that  defendants  were  bona 
fide  purchaisers,  or  that  they  purchased  the  sheep  from  the  mort- 
gagor or  any  other  ^^^  person,  and  the  evidence  fails  to  show 
that  they  have  actually  paid  or  agreed  to  pay  any  money  or 
other  consideration  for  the  sheep  which  the  evidence  shows  they 
claimed  to  have  purchased  from  the  mortgagor. 

Under  the  facts  disclosed  by  the  record,  the  mortgage  was 
properly  admitted  in  evidence,  and  the  court  below  erred  in 
directing  the  jury  to  return  a  verdict  for  the  defendants. 

From  the  views  we  have  expressed,  it  is  unnecessary  to  pass 
upon  the  other  questions  raised  by  counsel 

The  judgment  of  the  lower  court  is  reversed,  with  costs,  and 
the  case  remanded  for  a  new  triaL 

Bartch,  J.,  concurs. 

SOLAPP,  D.  J.  I  dissent  from  tUe  views  expressed  by  the 
learned  chief  justice  as  to  the  sufficiency  of  the  affidavit  attached 
to  the  chattel  mortgage  in  question.    I  fuUy  agree  with  the 
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opinion  eoEpioaed  by  tbia  oaurt  in  ibe  case  of  PeizofMj  i. 
Bxifi^uun,  14  Utalv  472,  47  Pac  666,  thai  the  words  ''hiDdfi' 
and  '^dela.y''  axe  pradicaUy   ajnonymoiis    terms.    Under  csr 
aUtate  the  nae  of  either  word  in  the  aflSdavit  would  mike  it 
Talid,  and  the  nae  of  any  additional  words^  aach  as  ''defraod, 
etc.,  would  be  treated  aa  mere  surplusage:  Beed  t.  Wortfaingtos, 
9  Bo8W.  617.    But  under  a  statute  whiidi  provides  that  a  diAi- 
tel  mortgage  is  absolutely  void  as  to  subBequent  bona  fide  par- 
chaseira  of  the  mortgaged  property  unless  it  is  accompsnied  bj 
the  affidAYit  of  the  mortgagor  that  the  mortgage  is  made  '^vith- 
out  any  design  to  hinder,  deLiy,  or  defraud/'  I  think  that  the 
omission  of  the  word  'defraud,''  or  the  absence  of  some  vori 
of  similar  import^  is  fatal  to  the  validity  of  the  doenmeDi  K 
does  not  seem  to  me  that  any  amount  of  reasoning  will  mito 
the  words  'Tiinder  or  dela/'  include  the  word  "defraud."   Tba 
former  words  simply  mean  an  effort  to  temporarily  impede  or 
intercept  soma  right*  property,  or  interest,  which,  however,  wl 
be  ultimately  secured;  but  tiie  word  "drfraud''  means  an 
effort  by  unlawful  means  to  absolutely  withhold  and  deprive  of 
such  right,  property,  or  intenesL    While  I  concede  that  tto 
word  "defraud*'  may  include  the  words  "delay*'  or  'Tiinder, 
I  cannot  omcur  that  the  latter  words  indude  the  former.   1^ 
the  absence  of  statutory  provisions  to  the  eontraiy,  the  worii 
"delay"  and  'Tiinder*'^  involve  no  criminal  intent,  while  ths 
word  "defraud"  does.    It  is  true  that  under  certain  drcnm- 
stances  an  effort  to  hinder  and  delay  might  be  evidence  of  as 
intent  to  dielraud.    As  vras  said  by  the  eouit  in  the  case  ot 
Hoffman  t.  Mackall,  5  Ohio  St  124,  46  Am.  Dec  637,  quotel 
by  the  ddef  justice  in  the  majority  opinion,  "that  certain  kina 
of  hindering  and  delaying  of  a  creditor  which  would  bring  aa 
assignment    within   the   operation  of  the  statute  of  Englanu 
would,  I  apprehend,  constitute  a  fraud  under  the  statute  of 
Ohio."    To  emphasize  the  view  of  that  court  that  the  worii 
"hinder  and  delay"  are  not,  in  and  of  themsetves,  synonyno^ 
with  the  word  "d!ef raud,"  the  court  further  cm  in  the  same  opia* 
ion  states:  '^y  a  reasonable  construction,  such  hindranoe  aii<I 
delay  only  as  would  operate  as  a  fraud,  and  are  deedgned  as  ^ 
fraud,  come  within  the  operation  of  the  statute."    And  it  ^ 
held  in  that  very  opinion  that  the  hindrance  and  delay  disdosei 
by  the  facts  in  that  ease  d!id  not  come  within  the  definition 
"defraud/'  under  the  Ohio  statuta    So  I  find  several  cases  that 
hold  proven  intent  to  hinder  or  delay  conclusively  shova  i^ 
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ient  to  defraud:  Nicholson  v.  Leavitt,  6  N.  Y.  150,  57  Am. 
Dec.  499.  But  all  these  cases  simply  advance  the  doctrine  that, 
«8  matter  of  evidence,  it  shall  be  considered  prima  facie  or  con- 
clusively shown  that  an  established  purpose  to  hindter  or  delay 
a  creditor  will  have  the  effect  to  defraud  such  creditor :  14  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  244.  I  have  been  imable,  how- 
ever, to  find  any  case  in  which  the  statute  requires  the  word 
^'defraud"  to  be  contained  in  an  aflSdavit  or  acknowledgment 
which  hat  held  that  the  use'  of  that  word  might  be  obviated  by 
the  use  of  the  wordb  ^Tiinder  or  delay.*'  On  the  •^  contrary, 
in  a  well-considered  opinion  by  the  supreme  court  of  Wiscon- 
sin, we  are  warned  that  ''the  distinction  between  a  mere  intent 
to  hinder  and  delay  creditors  and  the  intent  to  defraud  them 
must  not  be  confounded.  The  statute  clearly  recognizes  this 
distinction,  and  makes  void  all  conveyances  made  with  intent 
to  hinder,  delay,  or  defraud  creditors.  Thig  language  implies 
that  the  intent  to  defraud  is  something  distinct  from  the  mere 
intent  to  delay,  and  it  is  frequently  the  case  that  debtors,  with 
an  honest  intention  to  pay  their  creditors  in  the  end,  make  some 
shift  01*  transfer  merely  to  gain  time*' :  Pilling  v.  Otis,  13  Wis. 
495;  Crow  v.  Beardsley,  68  Mo.  439. 

For  these  reasons  I  think  the  lower  court  properly  held  that 
the  chattel  mortgage,  introduced  by  plaintiil  below  as  the  only 
hasis  of  its  title,  was  fatally  defective  and  void  as  against  the 
defendants,  who  wore  adlmitfa&dly  bona  fide  purchasers,  with- 
out actual  notice. 


In  Taking  and  Ceriifyino  AeknweHedffmenU,  a  literal  and  exact  eom- 
plmnce  with  tbe  statute  is  not  essential.  A  fair  and  snbstaiitial 
eompliance  is  enough,  and  that  will  be  exacted:  Pickens  ▼.  Knisely, 
20  W.  Va.  1,  6  Am.  &t.  Bep.  622,  18  S.  B.  932;  Summer  v.  Mitchell, 
29  Pla.  179,  30  Am.  S*.  Bep.  106,  10  South.  562;  Frederick  v.  Willcox, 
119  Ala.  355,  72  Am.  St.  Eep.  925,  34  South.  582;  monographic  not* 
to  Liyingaton  v.  Ketielle,  41  Am.  Dec.  168-184.  Ck)art8  construe  the 
language  of  certificates  of  acknowledgments  liberallj,  and  uphold 
them  if  it  can  be  done  by  a  fair  and  reasonable  eonetruction.  But 
no  intendments  and  presumptions  are  indulged  in  their  favor:  Mc- 
Cardia  v.  BUlings,  10  N.  Dak.  373,  88  Am.  St.  Bep.  729,  87  N.  W. 
1008. 

If  a  Ohattel  Mortgage  is  not  properly  acknowledged,  its  recording 
^  not  ean«traetiTe  notice  to  subsequent  purchasers  and  encum-< 
braneers:  Thompson  y.  Scheid,  39  Minn.  102,  12  Am.  6t  -Bep.  619, 
88  N.  W.  801.  See,  also,  Duke  y.  Markham,  105  N.  a  131,  18  Am« 
Bt.  B4»p.  889,  10  S.  B.  1017. 
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OSHKOSH  WATEHW0EK8  COMPANY  t.  CITY  OF  OSH- 
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[109  Wis.  208,  85  N.  W.  376.1 
CONSTITUTIONAL    LAW—Impalnneiit    of    OWlg»ticii.-Ai 

act  which  in  any  degree,  no  matter  how  slightly,  modifies  the  obhgir 
tion  of  a  contract,  by  attempting  to  relieve  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  conatitutional  pTohiU- 
tion  against  the  impairment  of  the  obligation  of  contracts,     (p-  8^^) 

CONSTITUTIONAL  LAW— Vested  Bight  to  Bamedy.-Ortf 
mere  remedial  procedure  the  power  of  the  legislature  is  absolute^  ana 
laws  regulating  it  involve  so  much  of  the  consideration  of  publie  eo^ 
venience  and  welfare  that  individuals  cannot  be  conceded  y^stea 
rights  therein,     (p.  873.) 

CONSTITUTIONAL  LAW— Impainneat  of  ObllgatKm.-^ 
neither  party  ia  relieved  from  performing  anything  of  that  whicM 
he  obliged  himself  to  do,  the  obligations  of  the  contract  are  not  ifl" 
paired;  but,  if  he  is  absolved  from  performing  any  of  those  thiBg^ 
such  obhgations  are  impaired,  whethw  the  absolution  is  acoompiis^^ 
directly  and  expressly,  or  indirectly  and  only  as  a  result  of  some 
modification   of  the  legal  proceedings  for  enforcement,    (p*  ^^^ 

CONSTITUTIONAL  LAW— Impairmeat  of  ObUgKtioD.-'i 
variance  of  policy  as  to  Bberality  of  amendment  in  judicial  procM^ 
ing  cannot  be  said  to  impair  the  obligation  of  eontraets.    (p>  ^f 

CONSTITUTIONAL  LAW— Impaiimeat  of  ObligatloDB.- 
The  requirement  of  certain  new  steps  for  the  enforcement  of  a  ^^ 
mand,  incidentally  resulting  in  a  reasonable  delay,  does  not  work  9M 
impairment  of  the  obligation  of  contracts,    (p.  883.) 

CONSTITUTIONAL  LAW.— It  is  not  an  Iinpalrmeot  of  ^ 
Obligation  of  a  contract  to  make  the  remedy  dependent  for  eerU^ 
steps  upon  the  performance  by  public  officers  of  their  duties.  '  (pP* 
884,  885.) 

CONSTITUTIONAL  LAW— Impalnnent  of  Obligatioii-Pl<^ 
oedure  for  Presenting  Claims  Against  City.- The  obligation  of  coo* 
tracts  with  a  city  is  not  impaired  by  an  amendment  to  its  chaTter 

(870) 
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proTidmg  th&t  no  action  npon  a  claim  against  it  shall  be  maintained 
until  it  has  been  presented  to  the  city  oouneil  for  allowance  and  dis- 
ftUow^ed  in  whole  or  in  part,  either  by  alBrmative  action  or  by  fail- 
ure to  -pam  npon  it  for  sixty  days;  and  that  a  disallowance  shall  be 
final  and  eonolnsiTO  and  a  bar  to  any  action,  unless  within  twenty 
days  an  appeal  to  the  circuit  court  is  taken,  with  a  bond  for  costs 
to  be  approved  by  the  city  attorney  and  city  comptroller,    (pp.  872, 


Appeal  by  tlie  plaintiff  from  a  judgment  dismissing  its  com- 
plaint, entered  on  snstaining  a  demurrer  thereto.    The  com- 
plaint alleged  the  making  of  a  contract  between  the  plaintiff 
and  defendant,  on  June  18,  1883,  for  payment  to  the  plaintiff, 
qnarterly,  of  a  certain  sum  for  supplying  thewater  to  hydrants 
for  city  purposes;  the  construction  of  waterworks  by  the  plain- 
tiff, in  compliance  with  that  contract,  on  or  before  October  1, 
1884;  and  the  refusal  of  the  city  to  pay  the  hydrant  rental 
earned  under  such  contract  for  the  quarter  ending  October  1, 
1898;  also  the  ^aldng  of  a  subsequent   contract,  on  August 
81st,  for  the  payment  of  hydrant  rentals  on  certain  extensions, 
the  performance  thereof  by  the  plaintiff,  and  the  refusal  of  the 
defendant  to  pay  the  hydrant  rental  thereon  for  the  same  quar- 
ter. 

Hooper  &  Hooper,  for  the  appellant* 

John  F.  Kluwin,  for  the  respondent. 

*^' DODGE,  J.    The  only  assignment  of  error  argued  by 
appellant  is  that  the  court  erred  in  holding  that  the  charter  of 

the  city  of  Oshkosh  (Laws  1891,  c.  59)  did  not,  so  far  as  it 
relates  to  the  contract  of  June  18,  1883,  impair  the  obligation 
of  the  contract.  It  is  contended  that  said  charter  ^^^  does  so 
impaii^  and  therefore  contravenes  section  12,  article  1,  of  the 
constitution  of  Wisoonsin,  which  proTides :  "No  bill  of  attainder, 
ex  post  facto  law,  nor  any  law  impairing  the  obligation  of  con- 
tract, shall  ever  be  passed.^^ 

At  the  time  of  making  the  contract  of  June  18,  1883,  the 
city  of  Oshkosh  ezieted  and  operated  imder  a  charter  known  as 
chapter  183  of  the  Laws  of  1883,  the  first  section  of  which  con- 
stituted it  '^a  municipal  corporation  by  the  name  of  the  city  of 
Oshkosh,  and  by  that  name  capable  of  suing  and  being  sued  in  all 
courts  of  law  and  eqtiity.'*  That  charter  (sec.  1,  eubc.  7)  provided 
that  moneys  "shall  be  drawn  out  only  upon  the  order  of  the 
mayor  and  city  dork,  duly  authorized  by  vote  of  the  common 
councir';  and  by  section  10,  subchapter  7,  "any  account  or  do- 
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mand  against  the  dty,  before  acted  upon  or  paid,  the  eooBel 
may  require  the  same  to  be  verified  by  aflSdavit,  except  flslaria 
and  amounts  ppeviously  fixed  or  det^imined  by  law/'  Exeqi 
for  these  restrictions  upon  the  payment  of  money,  the  dtj  rf 
Oshkofih  was  subject  to  suits  upon  contract  liability  like  «! 
other  person  or  corporation. 

In  1891  was  enacted  a  revised  charter  (Laws  1891,  c.  59) 
continuing  substantially  the  provisions  formerly  existing  in  fte 
first  section  and  in  sections  1  and  10,  subchapter  7.  That  dur- 
ter,  however,  contained  a  subchapter  21.     It  provided: 

"Sea  4,  No  action  shall  be  maintained  by  any  person  againrt 
the  city  upon  any  claim  or  demand  until  sadi  person  first  diifl 
have  presented  his  claim  or  demand  to  the  common  council  for 
allowance,  and  the  same  diall  have  been  dieallowed  in  whole 
or  in  part;  provided,  that  the  failure  of  surfi  common  coundl 
to  pass  upon  such  claim  within  cdxty  days  after  the  presentaa* 
of  such  claim  shall  be  deemed  a  disallowance  tlj^reof . 

''Sec.  6.  The  determination  of  the  common  council  disallow- 
ing in  whole  or  in  part  any  claim  shall  be  final  and  conclufli^ 
and  a  bar  to  any  action  in  any  court  founded  on  anch  c]flim> 
unless  an  appeal  shall  be  taken  from  the  dedsion  of  such  cob- 
laon  oouncil  as  in  this  act  provided/' 

*^*  Section  6  provided  for  the  appeal  in  case  of  disallowancs 
in  whole    or  in  part,  to  be  aooMnpUshed  by  serving  a  written 
notice  of  the  appeal  on  the  city  clerk  within  twenty  days  after 
the  disallowanioe  of  the  claim,  and  by  executing  a  bond  to  the 
city  in  the  sum  of  one  hundred  and  fifty  dollars,  with  two  snie- 
ties,  to  be  approved  by  the  dty  attorney  and  comptroller,  coo^' 
tioned  for  the  faithful  prosecution  of  the  appeal  and  payment 
of  costs;  whereupon  the  clerk  is  required  to  trangmit  the  fr 
cinon  and  a  brief  statement  of  the  prooeedings  and  all  pap^ 
to  the  clerk  of  the  circuit  court  of  the  county,  where  "suck  owe 
shall  be  entered,  tried,  and  determined  in  the  same  msnn^  ^ 
cases  originally  commenced  in  said  court,**  coets  to  be  recoreirf 
by  plaintiff  in  case  of  an  increase  in  the  recovery. 

This  amendment  of  th«  charter  of  Oshkosh  was  but  one  ol 
many  such  amendments  to  city  chart^s  occurring  at  about  that 
time,  significant  of  a  marked  change  of  l^islati^e  policy  wit^ 
reference  to  enforcement  of  money  demands  against  cities. 
Iliat  policy  was  signified  by  its  adoption  in  the  general  citf 
charter  promulgated  by  the  legislature  of  1889  for  dties  fbe!^ 
after  to  be  organized.  That  policy  has  been  considered  by  thif 
court  in  a  series  of  dedsions,  wfaidi  it  is  bdieved  have  foUj 
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feeognized  and  emphafiized  it.  We  have  beld  that  the  prelim- 
Jnaiy  afceps  are  jurisdictional,  and  that  imlesB  complied  with 
the  Gourt  fails  to  acquire  jurisdiction  of  the  sahject  matter; 
that  the  Tarions  sbepB  aie  majMbtory,  and  cannot  be  waived  by 
the  (fficers  of  the  city,  nor  can  jttrisdicticm  be  conferred  by  such 
oflBeera  (Telford  r.  Aahknd,  100  Wia  238,  76  N.  W.  1006; 
Ofihkoah  W.  W.  Co.  v.  Oshkosh,  106  Wis.  83,  81  N".  W.  1040) ; 
that  the  bond  cannot  be  amended  nor  a  new  bond  given  after 
the  expiration  of  the  twenty  days :  Oshkosh  W.  W.  Co.  v.  Osh- 
kosh, 106  Wis.  83,  81  N.  W.  1040. 

It  is,  of  course,  obvious  that  the  amendment  of  the  charter 
does  not  eaqpveasij  and  directly  affect  the  obligation  of  any  ex- 
isting contracts.  It  is  a  change  of  the  law  regulating  ^^  the 
remedy,  and  obviously,  too,  with  only  that  purpose  in  view. 
The  question,  therefore,  vrhidi  is  presented  before  us,  is  whether, 
as  to  claims  which  have  not  been  allowed  by  the  council  (for 
there  is  no  allegation  that  this  has  been  allowed),  the  change  in 
the  methods  open  to  a  creditor  of  the  city  for  the  adjudication 
and  lecoveiy  of  such  claim  is  such  that,  although  acting  di- 
rectiy  only  on  the  remedy,  it  necessarily  impairs  the  obligation 
of  the  contract  itself. 

We  here  enter  a  field  redundant  of  learned  discussion,  philos- 
ophy, and  dtedsion,  in  which,  as  remarked  by  Mr.  Justice  Shiras, 
the  very  frequency  of  decision  would  appear  to  have  rendered  it 
diflScult  to  apply  the  result  of  the  court's  deliberations  to  new 
cases,  differing  somewhat  in  their  facts  from  those  previously 
considered:  Bamitz  v.  Beverly,  163  U.  S.  121,  16  Sup.  Ct. 
Eep.  1042.  Several  general  propositions  are,  however,  settled 
so  as  to  require  in  new  cases  merely  their  application.  First 
and  most  primary  among  these  is  that  an  act  which  in  any  de- 
gree, no  matter  how  slightly,  modifies  the  obligation  of  the 
contract  by  attempting  to  relieve  the  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  constitutional  pro- 
Mbitio^  This  rule  applies  to  'legislation  which  affects  the 
contract  directly,  and  not  incidentally,  or  only  by  consequence^' : 
Von  Hoffman  v.  Quincy,  4  Wall.  653.  Another  general  rule 
early  established  is  that  over  mere  remedial  procedure  the 
powder  of  the  legislature  is  absolute;  that  laws  regulating  it  in- 
volve so  much  the  consideration  of  public  convenience  and  wel- 
fare that  individuals  cannot  be  conceded  vested  rights  therein. 
For  example,  it  would  be  intolerable  that  new  laws  regulat- 
ing place  or  frequency  of  the  sitting  of  courts  could  not  be 
«iacted  and  be  effective  generally,  even  as  to  pre-existing  rights 


874  American  State  Bepobts,  Vol.  95.    [Wucoui 

of  individualsy  although  remotely  they  affect  those  lij^^ 
adding  inooiiTeiuenoe  or  delay  to  their  enforoemcni 

*^  It  is  obyionfl^  however,  that  rights,  whether  contncfaBl 
or  other,  are  ao  dependent  for  their  tbIiib  upm  the  xneans  d 
enforcing  them  thai  for  all  practical  puxposeB  their  extzne* 
tion  may  be  aooompfidied  by  lawa  which>  in  form,  affect  colj 
the  remedy.  It  m&ttere  littie  whether  it  be  enacted  that  ee^ 
tain  debts  are  extingoiahed  or  meiely  thet  they  shall  not  be 
enforceable  in  any  forom.  In  either  caee  the  l^ally  bindisg 
obligation  to  pay  is  deatroyed.  One  of  the  best  actual  ilbs- 
Irations  of  snch  a  result  is  exhibited  by  Cornell  t.  Firhen^  U 
Wis.  368,  where  was  considered  an  enactment  that  in  any  nst 
on  negotiable  bonds  and  mortgages  given  to  a  railway  ccmftisjf 
although  brought  by  an  innocent  holder  for  value,  the  deiend- 
ant  might  answer,  alleging  misrepresentation  in  procoiemat 
or  want  of  consideration;  that  audi  issue  should  then  ietiisa 
by  a  jury;  and  that>  if  the  jury  found  such  fact  to  exifit,  J^' 
ment  should  be  entraed  for  the  defendant  That  law  oete- 
Bibly  regulated  the  remedy  only,  the  pleadings  and  procednrt 
in  the  course  of  a  suit,  but  its  direct  and  obvions  intention  av 
result  was  to  absolve  the  def endaiKt  from  his  promise^  by  ^ 
embodied  in  the  negotiable  bond,  that  he  would  paj  the  amount 
to  any  bona  fide  holder,  even  though  it  had  been  obtained  fi^ 
him  by  misrepresentation  or  without  consideration — ^s  wboB 
prohibited  by  the  constitution. 

In  attempted  recognition  both  of  the  necessity  for  freedcsn, 
of  general  l^iislation  as  to  remedies  and  procedure  and  <i 
the  constitutional  inviolability  of  the  obligation  of  c(mtnd»t 
the  courts  early  sought  middle  ground  on  which  both  ri^^ 
might  be  protected.    In  Wisconsin,  the  limits  of  that  middh 
ground  have  reo^ved  definition  in  a  multitude  of  cases,  ior 
portant  among  which  are  the  following:  Idgfatfoot  v.  Oo^ 
1  Wis.  26,  33 ;  Von  Baumbach  v.  Bad^  9  Wia  559,  76  AiB. 
Dec.  283;  Starkweather  v.   Hawes,  10  Wis.  125;  Corndl  v^- 
Hichens,  11  Wis.  368;  Streubd  v.  Milwaukee  etc  B.  B.  C^ 
12  Wis.  67;  Oatman  v.  Bond,  16  Wia  20;  State  v.  Cananos 
Council  «i*  of  Madison,  15  Wis.  30;  Paine  v.  Woodworth,  1» 
Wis.  298;  Hasbrouck  v.  Shipman,  16  Wia  296;  QdAj  v.  Bed- 
Ion,  19  Wis.  17;  Nelson  v.  Bountree,  28  Wis.  867;  Sydnort. 
Palmer,  32  Wia  406,  410;  Northwestern  MuL  life  Ina  Oo. 
V.  Neeves,  46  Wia  147,  49  N.  W.  832;  Lee  v.  Buddieit,  *9 
Wia  54,  4  N.  W.  1077;  Eoeenthal  v.  Wehc,  58  Wia  621, 17  N. 
W.  318;  Hall  v.  Banks,  79  Wia  229,  48  N.  W.  385;  Seoood 
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.  ^ard  Sav.  Bank  y.  Schrandc,  97  Wis.  250,  73  N;  W.  31 ;  Penin- 
olar  etc  Works  v.  Union  etc.  Co.,  100  Wis.  488,  69  Am.  St 
tep.  934,  76  K  W.  369;  Eau  Claire  Nat  Bank  v.  Macauley, 
'  01  Wiflw  304,  77  N.  W.  176. 

In  Ldghtfoot  y.  Cole,  1  Wis.  26,  34,  in  discussing  a  statute 
rluch  ai)olislied  the  pre-existing  common-law  and  equitable 
mite  on  claims  against  insolvent  estatest^  and  substituted  in 
Jen  a  presentation  and  hearing  before  commissioners  appointed 
by  probate  oourt>  this  court,  by  Crawford,  J.,  declared:  'T[t 
u'as  entirely  within  the  control  of  the  legislature  to  prescribe 
and  modify  the  remedies  whidi  might  be  pursued  in  the  courts 
of  the  tenitory,  and  to  provide  one  particular  manner  of  pro- 
ceeding, to  the  exclusion  of  others,  so  long  as  some  specific 
remedy  was  preserved.'* 

The  subject  received  more  thorough  consideration  in  Yon 
Baumibach  y.  Bade,  9  Wis.  559,  76  Am.  Dec.  283,  where  was 
presented  a  law  providing  that,  in  suits  to  foreclose  mortgages, 
defendant  should  have  six  months  to  answer  before  default, 
instead  of  twenty  days,  and  that  notice  of  sale  should  be  pub- 
lished six  months,  instead  of  six  weeks,  as  theretofore  required. 
The  rule  under  consideration  was  there  laid  down  (page  577) 
by  Dixon,  C.  J.,  as  follows:  "It  being  determined  that  the 
remedy,  or  laws  for  enforcement  of  a  contract  existing  at 
the  time  it  is  madie,  enter  into  it  and  form  a  part  of  its  obli- 
gation, it  might  perhaps  be  supposed  that  any  repeal,  change, 
or  amendment  of  such  remedy,  or  laws  which  in  any  manner 
delayed  or  rendered  the  enforcement  of  the  contract  less  com- 
plete and  effectual,  would  be  unconstitutional  and  void.    But 
such  is  not  the  case.    All  the  authorities  agree  that  it  is  within 
the  power  of  the  legislature  to  lepeal,  ^^^  amend,  change,  or 
modify  the  laws  governing  proceedings  in  courts,  both  as  to 
past  flmd  future  contracts,  so  tiiat  they  leave  the  parties  a  sub- 
stantial remedy,  according  to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  was  made."    The  court  also  adopted 
the  following  language  from  Bronson  v.  Einzie,  1  How.  311: 
'^Although  a  new  remedy  may  be  deemed  less  convenient  than 
the  old  one,  and  may  in  some  degree  render  the  recovery  of 
debts  more  tardy  and  difficult,  yet  it  will  not  follow  that  the 
law  is    unconstitutional.    Whatever    belongs    merely    to    the 
remedy  iftay  be  altered  according  to  the  will  of  the  state,  pro« 
vided  the  alteration  does  not  impair  the  obligation  of  the 
contract.    But,  if  that  effect  is    produced,  it    is    immaterial 
whether  it  is  done  by  acting  on  the  remedy,  or  directly  on  the 
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contract  itself.    In  either  oase^  it  is  prohibited  by  the  com& 
tion.*' 

This  subject  receiyed  renewed  careful  attenti<Hi  in  ik  ifr 
cent  cases  of  Second  Ward  Sav.  Bank  t.  Schranck,  97  Wn 
250,  73  N.  W.  31,  and  Penuwular  etc  Worka  y.  Union  ett  Co, 
100  Wis.  488,  69  Am.  St.  Rep.  934,  76  N.  W.  359,  wheie  fl« 
rale  of  Von  Baombach  v.  Bade,  9  'fVls.  559,  was  substantiallj 
reasserted,  it  being  said  in  elttcidation  thereof  by  Pinney,  J.: 
*'Any  legislation,  thongh  acting  merely  on  the  remedy,  iW 
substantially  impairs  or  lessens  the  value  of  a  oontiad^  is  for- 
bidden by  the  constitution,  and  therefore  void.'* 

The  latest  declaration  of  the  rule  on  this  subject  by  fl« 
supreme  court  of  the  United  States  is  found  in  McCnlloogli 
V.  Virginia,  172  U.  S.  102,  124,  19  Sup.  Ct.  Rep.  142,  as  fol- 
lows :  "It  is  equally  well  settled  that  changes  in  the  form  of 
action  and  modes  of  proceeding  do  not  amount  to  an  impair- 
ment of  the  obUgationfl  of  a  contract,  if  any  adequate  m 
efficacious  remedy  be  left.*' 

It  is  conceived  that  the  various  forms  of  expression  sdopW 
are  intended  to  express  the  same  idea,  namely,  that^  if  neitter 
party  is  relieved  from  performing  anything  of  that  which  w 
obliged  himself  to  do,  the  obligations  of  the  contract  are 
not  impaired ;  but,  if  he  be  absolved  from  performing  any  » 
those  things,  such  obligations  are  impaired,  whether  the  a> 
solution  is  accomplished  directly  and  expressly,  or  indireciff 
and  only  as  a  result  of  some  modification  of  the  I^&l  P^ 
ceedings  for  enforcement.    As  the  subject  is  in  every  case  tf 
important  one,  and  as  the  attempts  of  different  writers  ^ 
jurists  to  express  the  true  rule  thereon  do  not  entirely  agrec^ 
and,  at  best,  seem  to  be  capable  of  different  interpietatioift 
it  has  seemed  to  me  advisable,  even  at  the  expense  of  ooosida^ 
able  space,  to  bring  together  the  concrete  instances  of  appK<*" 
tion  of  that  rule  by  this  court  and  by  the  supreme  court  of 
the  United  States,  which  is,  of  course,  the  ultimate  authority. 
The  following  are  substantially  all  of  the  important  cases  iB 
this  court,  and  the  most  typical  of  those  in  the  United  Stefe* 
supreme  court,  which  are  valuable  illustrations  under  the  rob 
we  are  now  oouisidering: 

A  statute  cutting  off  ordinary  and  common-law  prooeediogi 
previously  existing  for  enforcement  of  claims  against  execotonr 
when  the  estate  was  insolvent,  and  prescribing  a  special  leadj 
by  presentation  and  proof  before  comnussioners  of  the  prob^ 
court,  and  ratable  sharing  in  the  assets,  hdd  witlun  the  povtf 
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F  the  legislature  because  eome  specific  remedy  was  preserved: 
ightfoofc  V.  Cole,  1  Wis.  26. 

An  act  changing  the  time  for  answer  and  default  from  twenty 

Ays  to  six  months  in  foreclosure  actions,  and  changing  notico 

:  f  sale  from  six  weeks  to  six  months,  held  not  to  impair  the 

»bIigation  of  pre-existing  mortgages:  Yon  Baumbach  y.  Bade, 

.  >  Wis.  559,  76  Am.  Dec.  283. 

The    same  act  held  applicable  to  sales  under  preexisting 

'udgments,  and  sustained:  Starkweather  v.  Hawes,  10  Wis.  125. 

A  law  giving  a  laborer  for  railroad  contractors  right  of  re-* 

^overy  against  the  company,  amended  after  performance  of 

'  *iT  work  60  as  to  take  away  that  right,  held  not  to  impair  the 

-  contract  of  indebtedness  between  the  laborer  and  his  employer, 
but  merely  to  take  away  one  of  two  remedies,  leaving  still 
an  adequate  remedy  against  his  debtor.    On  rehearing,  it  was 

^concluded  that  the  earlier  statute  created  a  contract  between, 
'the  laborer  and  the  railroad  company,  and  the  obligation  of 

-  such  contract  was  by  the  later  act  impaired  because  the  only 
remedy  was  destroyed:  Streubel  v.  Milwaukee  etc  B.  B.  Co.» 
12  Wis.  67. 

Change  of  procedure  in  method  of  acquiring  and  enforc- 
ing log  liens  not  unconstituticmal,  as  implied  to  existing  claims: 
Paine  y.  Woodworth,  15  Wis.  298, 

Statute  validating  executions  under  justice  of  the  peace  judg- 
ments held  constitutionfll :  Selsby  v.  Bedlon,  19  Wis.  17. 

A  statute  enacted  after  a  judgment  in  ejectment,  taking 
'   away   the  pre-existing  right  of  course  to  a  motion  and  order 
for  a  new  trial,  held  matter  of  remedy  only  and  valid:  Sydnor 
V.  Palmer,  32  Wis.  406. 

Change  of  procedure  for  foreclosure  of  mortgages,  wherd[>y, 
instead  of  an  immediate  personal  judgment,  to  be  followed 
by  an  immediate  sale  subject  to  one  year's  redemption,  there 
was  only  permitted  a  judgment  postponing  the  sale  for  one 
year,  and  allowing  a  personal  judgment  only  for  the  deficiency 
to  be  ascertained  after  such  sale,  hdd  to  noerely  regulate  tbs 
remedy  and  not  impair  obligations  of  the  mortgage:  North- 
western etc  Ins.  Co.  v.  Neeves,  46  Wis.  147,  49  N.  W.  832, 

A  statute  imposing  additional  terms  on  change  of  venue^ 
held  goes  only  to  remedy,  affects  pre-existing  actions,  and 
naot  unconstitutional:  Lee  v.  Buckheit,  49  Wis.  54,  4  N.  W. 
1077. 

•  Change  of  practice  as  to  mechanics'  lien  from  law  to  equity, 
with  substantial  alteration  as  to  form  of  judgment,  method 
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of  sale,  etc.  (Eev.  Stats.  1878,  c.  143),  held  applicable  to  pre-ex- 
istiBg  claims.  Constitutionality  apparently  never  qnestioned: 
George  v.  Everhardt,  57  Wis.  397,  16  N.  W.  387. 

Existing  law  made  validity  of  attachment  depend  on  snfiB- 
ciency  •^^  of  aooompanying  affidavit.  Subsequent  statute  per- 
mitting attadiment  to  stand  on  amended  affidavit  afterward 
filed,  held  remedial  only,  and  to  apply  to  pre-existing  con- 
tracts and  suits:  Rosenthal  v.  Wehe,  58  Wis.  621,  17  N.  W. 
818. 

Abolition  of  imprisonment  for  debt  held  no  impairment  of 
contract:  Sturges  v.  Crowninshield,  4  Wheat.  122;  Penniman's 
Case,  103  U.  S.  714. 

Seasonable  additional  exemptions  from  execution  do  not 
impair  obligation  of  contract:  Brownson  v.  Einzie,  1  How.  311, 
and  Edwards  v.  Kearzey,  96  IT.  S.  595,  604  (opinions  Hunt 
and  Clifford,  JJ.;  contra,  Swayne,  J.). 

Statute  changing  the  law,  by  requiring  that  suit  on  notes 
owned  by  banks  be  brought  in  the  name  of  the  cashier,  does 
not  impair  the  obligation  of  contracts:  Crawford  v.  Branch 
Bank,  7  How.  279. 

Existing  law  as  to  sale  of  deoedenf  a  real  estate  required  it 
to  be  at  public,  open  sal^  on  full  notice,  and  new  law  author- 
ized a  private  sale  under  direction  and  approval  of  the  court 
Held,  no  impairment  of ^  existing  contracts  between  estate  and 
its  creditors:  Florentine  v.  Barton,  2  Wall.  210. 

Impoedng  a  notioe  ea  a  condition  of  taking  out  tax  deed  hdd 
no  impairment  of  contract  embodied  in  the  certificate:  Cur- 
tis V.  Whitney,  13  Wall.  68,  aflBrming  Curtis  v.  Morrow,  2.4 
Wis.  664. 

Whei«  charter  of  corporation  required  service  of  process  on 
its  president,  a  subsequent  statute  authorizing  service  on  other 
officers  held  not  to  impair  the  contract :  Bailroad  Co.  v.  Hecht^ 
95  U.  S.  168. 

Statutes  of  limitation,  provided  reasonable  time  is  allowed 
for  commencement  of  suit:  Terry  v.  Anderson,  95  U.  S.  628; 
Koahkonong  v.  Burton,  104  IT.  S.  668 ;  Mitchell  v.  Clark,  110 
TJ.  S.  633,  4  Sup.  Ct  Eep.  312;  Belyea  v.  Tomahawk  etc.  Co., 
102  Wis.  301,  72  Am.  St  Rep.  878,  78  N.  W.  412. 

Under  pre-existing  law,  state  bank  billB  were  made  receiT- 
able  for  taxea.  Taxpayer  could  compel  receipt  by  mandamus, 
or  have  other  common-law  remedies.  New  law  **•  prohibited 
their  receipt,  and  also  prohibited  any  process  to  compel  it,  and 
denied  all  remedy,  except  to  allow  payment  under  protest  after 
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tendering  the  bank  bills,  and  a  suit  substantially  against  the 
state  to  recover  back,  the  judgment  to  be  enforceable  only  by 
entitling  claimant  to  a  comptroller's  warrant,  payable  when 
funds  were  in  state  treasury.  Held  that,  an  adequate  remedy 
being  given,  there  was  no  impairment  of  the  obligations  of  the 
contract  resulting  from  the  cutting  off  of  the  former  existing 
remedies:  Tennessee  v.  Sneed,  96  IT.  S.  69;  Antoni  y.  Green- 
how,  107  U.  S.  769,  2  Sup.  Ct.  Rep.  91;  McCuUough  v.  Vir- 
ginda,  172  U.  S.  102,  124,  19  Sup.  Ct  Rep.  134. 

Nor  did  impairment  resxQt  from  a  later  statute  repealing 
that  above  mentioned,  whereby  the  existing  remedy  of  suit 
against  the  state  was  taken  away,  and  common-law  remedies 
revived :  McCullough  v.  Virginia,  172  TJ.  S.  102 ,  19  Sup.  Ct 
Rep.  134. 

A  statute  subsequent  to  the  issue  of  bonds  prohibited  man- 
damus or  other  process  against  individual  officers  of  a  city 
to  enforce  jud'gment,  and  also  prohibited  execution,  and  sub- 
stituted as  the  sole  remedy  a  registration  of  the  judgment, 
accompanied  by  a  duty  on  the  city  officers  to  pay  out  of  first 
available  money.  Held,  adequate  remedy  for  enforcement  of 
pre-existing  deUs,  and  not  nnconstitutional,  reserving  power 
of  court  to  compel  dty  to  provide  money  if  it  failed  to  do  so 
in  the  next  guoceeding  tax  levy:  Louisiana  v.  New  Orleans, 
102  U.  S.  203. 

Under  pre-existing  law  of  LouisianA,  minors,  etc.,  had  tacit 
mortgages  on  the  property  of  their  guardians  and  tutors.  A 
subsequent  act  denied  validity  to  such  tacit  mortgages  unless 
registered,  allowing  less  than  a  year  for  registration  of  existing 
ones.  Held,  valid  for  the  reason  that  it  left  an  adequate 
remedy:  Vance  v.  Vance,  108  U.  S.  514,  618,  2  Sup.  Ct.  Rep. 
854. 

Law  authorizing  service  of  process  on  mayor  or  clerk  may 
be  changed  to  require  service  on  the  mayor  without  impairing 
obligation  of  prior  contracts:  Perkins  v.  Watertown,  5  Bias. 
320,  Fed.  Cas.  No.  10,991. 

^*®  Chapter  49  of  the  Laws  of  1868  made  fraud  in  procur- 
ing railroad  farm  mortgages  or  want  of  consideration  an  ab- 
solute defense  in  suit,  even  by  an  innocent  holder  for  value. 
Held,  to  impair  the  obligation  of  the  contract:  Cornell  v. 
Hichens,  11  Wis.  368. 

Chapter  88  of  the  Laws  of  1861  greatly  modified  the  remedy 
upon  farm  mortgages  to  corporations.  It  required  security  for 
costs;  deprived  parties  of   trial  before    courti  substituting  a 


880  American  State  Bepobts^  Vol.  95.     [WisconaD, 

referee,  with  extremely  dilatory  procedure  before  him;  gaTe 
intermediate  appeal  on  rulings  as  to  evidence,  witii  stay;  ex- 
tended the  time  for  appeal  four  years,  with  stay  meanwhik^ 
apparently  without  bond;  provided  that  no  title  should  be  ae- 
quired  on  the  sale  under  any  judgment  until  that  time  for  ap* 
peal  expired;  provided  that  such  sale  should  be  of  no  effect 
in  case  of  reversal;  denied  the  right  to  any  deficiency  judg- 
ment; denied  plaintiff  right  of  appeal  imtil  he  had  paid  all 
costs;  required  suit  on  the  note  or  bond  alone  to  be  in  the 
county  where  the  mortgaged  premises  were  situated;  declared 
ihat  the  plaintiff  should  be  deemed  to  hold  the  security  prima 
fade  with  full  notice  of  all  equities ;  stayed  all  sales  under  power 
of  sale  in  the  mortgage,  in  case  misrepresentation  or  want  of 
consideration  were  alleged,  until  such  issue  should  be  finally 
determined;  and  deprived  the  plaintiff  of  all  other  remedies 
except  those  specified  in   the  chapter.    This  act  was  held  to 

so  burden  the  remedy  as  to  Impair  the  obligation  of  the  con- 
tract. The  court  said  that  several  of  the  detailed  provisions, 
taken  alone — ^as,  for  example,  the  requirement  of  security  for 
costs — ^would  not  of  themselves  have  that  effect,  but  that  the 
purpose  of  the  act  was  so  obviously  to  embarrass,  restrict,  and 
postpone  the  enforcement  of  these  mortgages  according  to  their 
terms  that  it  must  be  held  void :  Oatman  v.  Bond,  15  Wis.  20. 

A  law  authorizing  the  issue  of  certain  city  bonds  required 
the  levy  of  a  tax  to  meet  the  same.  A  subsequent  act  pro- 
hibited *^  the  city  from  raising  any  taxes,  excqpt  fop  eadi 
year's  interest  as  it  accrued.  Held,  unconstitutional  so  far 
as  it  prohibited  a  tax  to  meet  judgm^its  on  previously  de- 
faulted interest:  State  v.  Common  Council  of  Madison^  15  Wisi 
30. 

Suspension  of  all  process  against  volunteers  '^during  ser- 
vice''  held  to  impair  the  obligation  of  the  contract  because  it 
deprived  the  creditor  of  all  remedy  for  an  indefinite  period— 
as  the  court  said,  ''five,  ten,  or  twenty  years*':  Hasbronck  v, 
Shipman,  16  Wis.  296.  The  contrary  has  been  hdd  in  other 
states,  where  the  suspension  was  not  indefinite:  McCormidc  v. 
Kusch^  15  Iowa,  127 ;  Breitenbach  v.  Bush,  44  Pa.  SL  313,  84 
Am.  Dea  442 ;  Clark  v.  Martin,  49  Pa.  St.  299. 

Statute  making  order  of  publication  proof  of  sufficienqr  of 
grounds  therefor  held  no  constitutional  as  applied  to  pie-ex« 
luting  void  judgments:  Nelson  v.  Eountree,  23  Wis.  367. 

Statute  giving  subcontractor's  lien  limited  by  the  amouidi 
«f  the  owner's  dn^t  to  the  contractor,  changed  to  make  owner 
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L'able  witboiit  limit,  held  to  modify  the  obligation  of  flnngfcing 
contract  between  owner  and  building  contractor,  and  therefore 
unconstitutional :  Hall  v.  Banks,  79  Wis.  229,  48  K  W.  886. 

Statute  giving  debtor  power  to  vacate  the  lien  of  an  exe- 
cution or  attachment  by  making  assignment  within  ten  days 
thereafter  impaiiB  obligation  of  existing  contracts  and  is  un- 
constitutional: Second  Ward  Sav.  Bank  v.  Schranck,  97  Wis. 
260,  73  N.  W.  31;  Peninsular  etc.  Worics  v.  Union  etc.  Co., 
100  Wis.  488,  69  Am.  St  Eep.  934,  76  N.  W.  369 ;  Eau  CJlaire 
Kat.  Bank  v.  Macauley,  101  Wis.  304,  77  N.  W.  176. 

Statute  prohibiting  sale,  under  power  contained  in  a  mort- 
gage, for  less  than  two-thirds  of  an  appraisal,  and  giving  one 
year  for  redemption,  held  to  impair  the  obligation:  Bronson 
V.  Eonzie,  1  How.  311. 

Law  staying  execution  of  a  judgment  or  enforcement  of 
a  contract  impairs  the  obligation:  Bamitz  v.  Beverly,  163  TJ. 
S.  118,  16  Sup.  Ct.  Bep.  1042,  and  cases  there  cited. 

^^^  Laws  requiring  that  negotiable  coupons  from  existing 
state  bonds  must,  before  receipt  for  taxes,  be  accompanied  by 
principal  bond,  and  that  their  genuineness  be  established  with- 
out expert  evidence,  held  to  impair  obligation.  Production 
of  principal  bond  inconsistent  with  contracted  negotiability  of 
separate  coupons.  Expert  evidence  only  way  to  prove  genuine- 
ness of  printed  coupons,  and  its  exclusion  worked  complete 
repudiation.  Intent  to  repudiate  the  coupons  was  obvious,  and 
provisions  only  parts  of  general  scheme:  McGahey  v.  Virginia^ 
135  U.  S.  686,  10  Sup.  Ct  Eep.  972. 

In  the  light  of  the  general  rules  on  the  subject,  and  the  fore- 
going illustrations  of  their  application,  we  turn  to  an  exami- 
nation of  the  changes  in  procedure  for  enforcement  of  claima 
not  allowed  by  the  council,  accomplished  by  amendment  of 
defendant's  charter.  Under  the  former  law,  jurisdiction  of 
the  court  could  be  invoked  by  service  of  summcms,  which,  if 
accompanied  by  complaint,  the  city  must  answer  within  twenty 
days,  except  for  extension  of  time  in  discretion  of  court.  De- 
fects in  summons  or  service  thereof  could  be  waived  by  volun- 
tary appearance.  Mistakes  in  procedure  whereby  plaintiff 
failed  of  hearing  on  the  merits  usually  worked  only  nonsuit, 
and  he  might  sue  again,  subject  only  to  statute  of  limitations. 
In  contrast  with  this  procedure,  it  is  pointed  out  that  under 
the  charter  of  1891  the  plaintiff,  before  invoking  jurisdiction 
of  any  court,  must  file  his  claim  with  the  city  clerk,  and  must 
await  examination  by  the  comptroller,  and  action  of  the  ooun- 
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cil  diflallawiiig  it^  which  may  postpone  him  sixty  days,  instead 
of  twenty.  Farther,  in  order  to  readi  a  judicial  fonun,  he 
must  give  security  for  costs  in  a  form  prescribed  by  law,  and 
with  6n£5cient  sureties.  He  must  obtain  approval  of  the  sure- 
ties by  the  city  attorney  and  comptroller.  Practically,  he  must 
do  this  within  twenty  days,  appellant  contends;  for,  if  a  new 
bond  be  rendered  necessary  by  a  disapproval,  that  must  be  filed 
within  that  period  from  the  ^^  disallowance  of  the  claim.  No 
method  for  coercing  the  action  of  these  officers  is  expressly 
provided.  Appellant  also  suggests  the  possible  absence  of 
either,  casual  or  intentional,  as  a  contingency  burdening  a 
claimant's  chances  of  reaching  the  court.  Lastly  and  most 
urgently,  counsel  dwells  on  the  asserted  inability  to  correct 
any  mistakes  by  amendment^  and  on  the  fatal  effect  cf  any 
such  mistakes,  not  only  on  the  action,  but  upon  the  cause  of 
action  as  well. 

Some  of  these  changes  are  too  immaterial  to  require  ex- 
tended comment  Service  of  notice  of  appeal  on  the  city  clerk 
in  lieu  of  service  of  summons  on  the  mayor  is  so.  Xor  are 
we  impressed  with  the  importance  of  the  asserted  inability  of 
a  claimant  to  cure  defects  in  procedure  by  amendment.  It 
can  hardly  be  said  that  there  is  any  vested  right  to  make  mis- 
takes. A  variance  of  policy  as  to  liberality  in  permitting 
amendment  cannot  be  said  to  impair  the  obligation  of  any  con- 
tract A  law  permitting  amendment  of  attachment  afl&davit 
has  been  held  valid  as  to  existing  contracts  and  actions:  Rosen- 
thal V.  Wehe,  58  Wis.  621,  17  N.  W.  318.  Why  not  the  con- 
verse? The  fact  that  a  failure  to  obtain  judgment  by  reason 
of  errors  in  procedure  or  lack  of  proof,  which  in  ordinary  prac- 
tice would  result  only  in  nonsuit,  leaves  claimant  barred  of 
his  claim,  no  more  affects  the  obligation  than  does  a  statute 
of  limitations  leaving  reasonable  time  to  sue^  but  expiring 
before  the  defectiveness  of  an  attempted  suit  is  discovered. 
It  certainly  comes  no  nearer  such  obligation  than  does  an  act 
taking  away  one's  right  to  a  second  trial  as  of  course  after  a 
judgment  in  ejectment:  Sydnor  v.  Palmer,  33  Wis.  406. 

Perhaps  the  most  cogent  of  appellant's  objections  to  the 
new  procedure,  is  that  there  is  a  period  of  suspension  of  his 
right  to  sue,  resulting  from  the  requirement  that  he  must 
first  present  his  claim  to  the  council  and  await  its  disallow- 
ance. It  is  by  no  means  certain  that  such  obstacle  is  a  new 
one.  It  has  been  held  that  the  statute  ^^^  (Eev.  Stats,  1858,  a 
16,  sees.   79,  80),  requiring  claims  to  be  presented  to  towA 
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IhmltcIb  of  audit  before  ihey  could  be  paid,  impliedly  prohibited 
enit  until  that  had  been  done:  Pntnam  v.  Subicon^  32  Wis. 
498.  That  statute  is  not  very  obviously  distinguishable  from 
the  requirements  of  the  Oskosh  charter  of  1883,  either  in  the 
procedure  indicated  or  the  legislative  purpose  to  be  accom* 
plished.  It  is  not,  however,  necessary  to  decide  upon  their 
identity  at  this  time.  It  will  be  observed  that  while  uncon- 
fititutionality  has  been  ascribed  to  legislation  which  directly 
postponed  the  idtimate  acts  for  the  enforcement  of  a  contract 
right,  as  by  staying  execution  or  creating  or  extending  period 
of  redemption  from  judicial  sales  (Bamitz  v.  Beverly,  163  TJ. 
S.  118,  16  Sup.  Ct.  Rep.  1042),  no  case  has  been  cited  to  us, 
and  none  discovered,  where  reasonable  delay,  resulting  incident- 
ally from  the  requirement  of  certain  new  steps  in  procedure, 
or  from  enlargement  of  time  for  taking  such  steps,  has  been 
held  fatal,  provided  such  legislation  did  not  clearly  appear  to 
be  in  bad  faith  and  for  the  purpose  of  defeating  or  impairing 
the  very  obligations  of  the  contract.  On  the  other  hand.  Such 
modifications  of  proceedings  imposing  either  increased  bur- 
dena  or  increased  time  have  been  recognized  as  legitimate 
exercise  of  legislative  power  over  remedies  and  procedure:  Von 
Banmbach  v.  Bade,  9  Wis.  659,  76  Am.  Doc.  283 ;  Starkweather 
Y.  Hawes,  10  Wis.  125;  Lee  v.  Buckheit,  49  Wis.  54,  4  N.  W. 
1077;  Belyea  v.  Tomahawk  etc.  Co.,  102  Wis.  301,  72  Am.  St. 
Rep.  878,  78  N".  W.  412;  Vance  v.  Vance,  108  U.  S.  514, 
2  Sup.  Ct.  Rep.  854;  Clark  v.  Martin,  49  Pa.  St.  299. 
In  addition  to  these  instances,  it  is  worthy  of  note  that 
very  many  such  enactments  have  been  enforced)  without 
challenge,  some  of  them  since  very  early  days,  thus  add- 
ing the  tacit  consensus  of  legislature,  courts,  and  the  pro- 
fession to  a  construction  of  the  constitution  which  permits 
them.  Among  such  may  be  noted  the  adoption,  with  reference 
to  claims  against  counties,  of  the  same  policy  as  that  with 
reference  to  cities,  now  complained  of  (Stats.  1898,  sees.  676, 
682,  683) ;  the  postponement  of  suits  against  towns  until  after 
presentation  ^^  and  consideration  of  claim  (sec.  824) ;  the 
stay  laws  for  purposes  of  reassessments  (sec.  1210b;  Plumer 
V.  Marathon  Co.,  46  Wis.  163,  50  N.  W.  416) ;  and  many  others. 
The  requirement  that  before  invoking  judicial  action  the 
claimant  must  submit  his  claim  to  consideration  of  the  com** 
mon  council  is  not  a  serious  burden  upon  him.  In  practical 
affaiis  the  instances  are  rare,  if  not  unknown,  that  a  daimanU 
commences  suit  until  he  has  first  invited  payment  without  suit. 
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The  effect  of  the  charter  of  1891  is  to  limit,  not  enlarge,  flie 
period  necessary  to  constitute  a  demand  and  refusal  of  paymeot 
In  the  matter  of  demands  against  municipalities  the  impor- 
tance of  momentary  opportunity  to  sue  is  far  less  than  with 
indiyidual  debtors,  who  during  even  a  few  days  may  by  tisns- 
f er  of  property  or  otherwise  become  executioin  proof,  and  thus 
defeat  the  purpose  of  an  action. 

The  only  remaining  obstacle  to  judicial  hearing  and  en- 
forcement which  appellant  urges  upon  our  att^iition  is  tiM 
requirement  of  a  bond  for  costs  in  the  sum  of  one  hundred  and 
fifty  dollars.  This  is  in  itself 'hardly  a  new  burden;  for  oar 
practice  statutes  have  since  long  prior  to  1883  subjected  plain- 
tiffs to  a  security  for  costs,  in  the  discretion  of  ttie  oonrt,  in 
*till  larger  amount.  Independently  of  this  view,  however,  the 
absolute  requirement  that  a  plaintiff  shall  furnish  reasonable 
security  for  costs,  as  prerequisite  to  suit,  cannot  be  consid- 
ered so  completely  a  denial  of  adequate  remedy  as  to  impair 
the  obligation  of  existing  contracts.  It  is  a  very  usual  re- 
<)uirement  of  practice,  statutes  and  rules.  If  our  statutes  were 
changed  so  that  such  a  preliminary  were  absolutely  required 
by  law  for  all  suits,  instead  of  being  permisaiUy  required  by 
the  court  as  now,  we  apprehend  there  could  be  no  doubt  that 
such  change  is  within  tiie  legitimate  control  of  the  legislature 
over  procedura  Such  is  the  suggestion  in  Oatman  v.  Bond, 
15  Wis.  20.  But  counsel  urges  that  the  bond  is  not  amendable, 
and  a  mistake  therein  is  fatal  to  the  cause  of  action.  The  an- 
swer to  this  suggestion  ^^®  is  that  no  mistake  need  be  made. 
The  charter,  in  terms  easy  of  comprehension  if  carefully  read, 
prescribes  what  the  bond  shall  be,  and  compliance  therewith  is 
not  difficult.  A  law  which  lays  out  a  plain  and  adequate  ooursa 
for  one  to  secure  judicial  enforcement  of  his  contract  does  not 
impair  the  obligation  because  one  straying  out  of  the  prescribed 
path  cannot  reach  the  goal.  But,  again,  coimsel  saye  the 
statutory  requirement  that  the  bond  be  approved  by  the  city 
attorney  and  comptroller  renders  it  possible  for  those  offioen, 
either  willfully  or  by  neglect,  to  exclude  him  from  his  remedy 
in  court.  Whether  this  be  so  has  not  yet  been  decided.  If  an 
appellant  files  a  good  and  sufiScient  bond  in  compliance  with 
law,  it  is  by  no  means  certain  that  the  courts  cannot  coerce 
proper  action  of  such  city  officers,  at  least  so  far  ae  is  possiUe 
^without  invading  the  field  of  their  discretion.  But  it  is  not 
:an  impairment  of  the  obligation  of  a  contract  to  make  the 
remedy  dependent  for  certain  steps  upon  the  performance  by 
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piiblic  officers  of  their  duties.  The  duty  of  the  city  attorney 
and  comptroller  to  approve  a  proper  bond  is  one  cast  on  them 
by  law,  for  breach  of  which  one  injured  may  have  his  remedy, 
as  well  as  against  the  sheriff  on  whom  ho  must  depend  for  en* 
foreement  of  an  execntioiL  All  remedies  depend  upon  per- 
formance of  duty  by  public  officers^  and  by  breach  thereof  may 
f  aiL  That  is  true  even  of  the  privilege  of  action  in  the  courts, 
wherein  breadi  of  duty  by  the  judge  might  most  effectually 
X>o6tpone  or  entirely  defeat  the  daim;  but  such  possibility  does 
not  render  the  remedy  inadequate. 

That  the  change  of  legislative  policy  as  to  procedure  upon 
claims  against  Oshkosh  and  many  other  cities  was  adopted  in 
the  utmost  good  faith^  with  no  legislative  purpose  other  than 
promotion  of  public  welfare  and  proper  protection  of  public 
funds  against  unlawful  demands,  cannot  be  doubted :  Putnam 
▼.  Eubicon,  32  Wis.  498 ;  Seegar  v.  Ashland,  101  Wis.  515,  77 
N.  W.  880.  It  is  the  duty  of  the  courts  to  uphold  and  en- 
force ^'^  such  deliberately  adopted  and  important  changes  of 
policy,  unless  it  appears  dearly  and  beyond  all  reasonable  con* 
troversy  that  the  legislative  power  has  been  exceeded:  Adame- 
v.  City  of  Bdoit,  105  Wis.  363,  373,  81  N.  W.  869.  After: 
careful  consideration  of  the  changes  wrought  by  the  amend-^ 
ment  of  1891  to  the  Oshkosh  charter,  we  are  unable  to  say  with 
the  requisite  certainty  that  the  legislature  has  transgressed  the 
bounds  to  its  authority  over  remedies  and  procedure  by  so 
modifying  them  as  to  relieve  the  dty  from  any  obligation  rest- 
ing upon  it  by  reason  of  the  contract  with  plaintff,  or  to  so 
diminish  the  remedy  as  to  render  those  obligations  substantially 
less  valuable.  We^  therefore,  are  bound  to  enforce  the  law  as 
it  is  written,  and  affirm  the  decision  of  the  trial  court  in  fus- 
tainjiig  the  demurrer  to  the  complaint. 

By  the  Court    Judgment  affirmed* 

Justloe  Bardeen  Dissented,  saTing  in  part:  "The  substantial  qaes-- 
iion  in  this  ease  is  whether  the  new  charter  so  affects  the  remedy 
as  to  impair  the  obligation  of  plaintiff's  contract  and  render  ii  leas 
valnable.  I  cannot  persnade  mjeelf  that  it  doee  not.  The  condi* 
tions  and  reetrictions  thrown  around  the  attempt  to  get  into  court 
are  so  complex  and  indefinite,  and  are  to  be  followed  with  such  nicety 
of  exactness,  at  the  peril  of  losing  the  remedy  entirely,  and  are  so 
eompletely  different  from  those  in  existence  when  the  contract  was 
made,  that  in  my  opinion  thej  so  lessen  the  efficacy  of  the  remedy, 
retard  its  enforcement,  and  diminish  its  value  as  to  come  within 
the  condemnation  of  the  constitution.    I  refer  particularly  to  thos» 
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cliarter  pTovisioiui  m  to  when  the  time  within  which  an  appeal  moat 
be  taken  commences  to  run,  and  the  requirements  relating  to  the 
giving  and  approval  of  the  bond.  The  latter  provisions  seem  to  me 
to  be  of  special  significance.  The  appellant  must  take  its  appeal, 
get  its  bond,  and  secure  the  approval  of  both  the  city  attomej  and 
city  comptroller  in  twenty  days,  or  its  rights  are  forfeited.  The 
charter  contains  no  provisions  regarding  the  responsibility  of  sure- 
ties, does  not  say  what  the  appellant  must  do  to  satisfy  the  city  at- 
torney and  oomptroUer  se  to  the  sufficiency  of  the  bond,  but  leaves 
it  entirely  to  those  officers  to  approve  or  not,  at  wilL  If,  perchance, 
one  of  those  officers  should  be  absent  from  the  city  during  the  time 
the  right  to  appeal  is  running,  the  appeal  is  lost.  The  old  charter  con- 
tained no  such  technical  or  drastic  conditions.  There  are  several 
other  changes  which  to  my  mind  tend  to  lessen  the  value  of  the  con- 
tract and  to  postpone  and  retard  its  enforcement,  but  I  need  not  men- 
tion them  at  length.  The  impression  in  this  regard  is  so  strong  that 
I  cannot  agree  with  the  conclusion  of  the  majority  of  the  court." 

The  Supreme  Court  of  the  United  States  affirmed  the  decision  of 
the  principal  ease:  See  Oshkoeh  Waterworks  Go.  v.  Oshkosh,  187  U. 
8.  437,  23  Sup.  Ct.  Bep.  234.  Mr.  Justice  Harlan  delivered  the  opia* 
ion  of  the  court  ss  follows: 

"This  case  presents  a  question  under  the  clause  of  the  oonstitutioa 
ef  the  United  States  which  prohibits  a  state  from  passing  a  law  im- 
pairing the  obligation  of  contracts. 

''The  question  arose  upon  demurrer  by  the  defendant,  the  city 
of  Oshkosh,  to  the  complaint  filed  against  it  on  the  sixteenth  day  of 
June,  1900,  by  the  Oshkosh  Waterworks  Ck>mpany,  a  municipal  cor- 
poration of  Wisconsin.  The  principal  ground  of  demurrer  was  that 
the  complaint  did  not  state  facts  sufficient  to  constitut3  a  e^use  of  ac- 
tion. 

"The  complaint  set  forth  two  causes  of  action,  on  the  first  one  of 
which  the  company  claimed  a  judgment  for  four  thousand  and  eighty- 
five  dollars,  which  was  alleged  to  be  due  from  the  city  under  an  agree 
nicnt  made  between  it  and  the  company  on  June  18, 1883,  in  reference 
to  the  building  and  maintaining  by  the  company  of  a  waterworks 
plant  for  supplying  water  for  domestic  and  fire  purposes,  and  the 
renting  of  public  fire  hydrants. 

' '  On  the  second  cause  of  action  the  company  asked  a  judgment  for 
one  thousand  and  sixty  dollars,  which  amount  was  claimed  under  an 
agreement  of  the  thirty-first  day  of  August,  1891,  having  reference  to 
the  company's  extensions  of  its  then- existing  mains,  and  the  rentals 
to  be  paid  by  the  city  for  hydrants  to  be  located  on  such  extensiona 

"After  the  contract  of  1883  was  made,  the  charter  of  the  city 
was  amended  and  revised— the  revision  taking  effect  March  23,  180L 
The  revised  charter  contained  certain  provisions  as  to  suits  against 
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the  city,  imposing  on  suitors  conditions  or  restrictions  that  did  not 
previously  exist. 

''The  company  insisted  that  the  revised  charter  could  not  be  ap* 
plied  to  this  suit  without  impairing  the  obligation  of  its  contracts 
^th  the  city.  This  view  was  rejected  by  the  state  court,  the  de- 
murrer was  sustained,  and  the  suit  dismissed. 

' '  The  general  principles  which  must  control  in  determining  whether 
a  atate  enactment  impairs  the  obligation  of  contracts  have  become 
so  firmly  established  by  the  decisions  of  this  court  that  any  further 
discussion  of  their  soundness  would  be  inappropriate.  It  is  only 
necessary  to  recall  them,  and  then  ascertain  their  applicability  to 
the  particular  state  legislation  now  alleged  to  be  repugnant  to  the 
eonstitution  of  the  United  States. 

"It  is  well  settled  that  while,  in  a  general  sense,  the  laws  in  force 
at  the  time  a  contract  is  made  enter  into  its  obligation,  parties 
have  no  vested  rights  in  the  particular  remedies  or  modes  of  proce- 
dure then  existing.  It  is  true  the  legislature  may  not  withdraw  all 
remedies,  and  thus,  in  effect,  destroy  the  contract;  nor  may  it  im- 
pose such  new  restrictions  or  conditions  as  would  materially  delay 
or  embarrass  the  enforcement  of  rights  under  the  contract  aceord* 
ing  to  the  usual  course  of  justice  as  established  when  the  contract 
was  made.  Neither  could  be  done  without  impairing  the  obligation 
of  the  oontract.  But  it  is  equaUy  well  settled  that  the  legislature 
may  modify  or  change  existing  remedies,  or  prescribe  new  modes 
ol  procedure,  without  impairing  the  obligation  of  contracts,  provided 
a  substantial  or  efficacious  remedy  remains  or  is  given,  by  means  of 
-which  a  party  can  enforce  his  rights  under  the  contract:  Green  v. 
Biddle,  8  Wheat.  1,  85;  Bronson  v.  Kinzie,  1  How.  311,  317;  Plant- 
ers^ Bank  v.  Sharp,  6  How.  301,  327;  Walker  v.  Whitehead,  16  Wall 
314,  317;  Murray  v.  Charleston,  96  IT.  S.  432,  438;  Edwards  v.  Kear- 
ney, 96  U.  S.  595,  601;  Vance  v.  Vance,  108  U.  8.  514,  518,  2  Sup. 
Ct.  Bep.  854;  McGahey  V.  Virginia,  135  U.  S.  685,  693,  10  Sup.  Gt.Bep. 
972;  Bamitz  v.  Beverly,  163  U.  S.  118,  16  Sup.  Ct.  Bep.  1042;  McCul- 
lough  V.  Virginia,  172  IT.  S.  102,  104,  19  Sup.  Ct.  Bep.  134.  The  de- 
cisions of  the  supreme  court  of  Wisconsin  as  to  what  are  to  be  deemed 
laws  impairing  the  obligations  of  contracts  are  in  harmony  with  the 
decisions  of  this  court:  Lightfoot  v.  Cole,  1  Wis.  26,  34;  Von  Baum* 
bach  V.  Bade,  9  Wis.  559,  76  Am.  Dec.  283;  Paine  v.  Woodworth, 
15  Wis.  298;  Northwestern  Mut.  L.  Ins.  Co.  v.  Keeves,  46  Wis.  147, 
49  N.  W.  832;  Lee  v.  Buckheit,  49  Wis.  54,  4  N.  W.  1077;  Bosenthal 
T.  Wehe,  58  Wis.  621,  17  N.  W.  318. 

"Having  these  principles  in  view,  we  proceed  to  inquire  whether 
the  revised  charter  of  Oshkosh  so  changed  existing  remedies  for  the 
enforcement  of  contract  rights  against  municipal  corporations  as  to 
impair  the  obligation  of  the  contract  made  in  1883  between  the  Wft* 
terworks  company  and  the  city. 
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''By  ik%  aet  of  the  Wiaeoniui  legislature  reviaiiig  and  ameniliag 
the  charter  of  the  city  of  Oshkosh,  that  manieipal  eorporatioa  vaa 
made  capable  of  fuuig  and  being  ened  in  all  courts  of  law  and  oqmtfi 
2  Wis.  Laws  1883,  p.  087,  c.  1,  see.  1.  The  same  act  proTided  that 
all  moneys,  credits,  and  demands  of  the  city  should  be  onder  the  eoa- 
trol  of  the  common  council,  and  'be  drawn  out  only  upon  the  order 
ef  the  mayor  and  city  clerk,  duly  authorised  by  the  Yote  of  the  eom- 
men  cooncU':  2  Wis.  Laws  1888,  p.  724,  c.  7,  sec  1.  It  was  further 
proTided  that  'any  account  or  demand  against  the  city,  before  aeted 
on  or  paid,  the  council  may  require  the  same  to  be  Torified  by  affi- 
davit, except  salaries  a&d  amounts  preyionsly  iixed  or  determined  by 
law,  and  any  person  who  shall  falsely  swear  to  any  such  amount  er 
demand  shaU  be  deemed  guilty  of  perjury,  and  shall  be  punished 
according  to  law^:  2  Wis.  Laws  1883,  p.  726,  c.  7,  sec  10. 

"The  supreme  court  of  Wisconsin,  in  its  opinion,  states  that,  ex- 
cept for  the  above  restrictions  upon  the  payment  of  money,  the  exty 
of  Oehkosh  was,  in  1883,  subject  to  be  sued  upon  contract  liabiH^, 
like  any  private  person  or  corporation. 

"But  by  the  city's  amended  charter  of  1891,  certain  changes  were 
made,  and  the  question  is  whether  those  changes,  if  applied  to  the 
contract  of  1883,  would  impair  its  obligation:  2  Wis.  Laws  1881,  p^ 
321,  c.  59. 

"The  revised  charter  retained  substantially  the  above  provisions 
in  the  charter  of  1883,  and  the  following,  among  other,  additions^  were 
made: 

"  'Sec.  4.  No  action  shall  be  maintained  by  any  person  against 
the  city,  upon  any  claim  or  demand,  until  such  person  shall  first  have 
presented  his  claim  or  demand  to  the  common  council  for  allowance, 
and  the  same  shall  have  been  disallowed  in  whole  or  in  part;  pro- 
vided, that  the  failure  of  such  common  council  to  pass  upon  such 
claim  within  sixty  days  after  the  presentation  thereof  shall  be  deemed 
a  disallowance  thereof. 

"  'Sec.  5.  The  determination  by  the  common  council,  disallowing 
in  whole  or  in  part  any  claim,  shall  be  final  and  conclusive,  and  a 
bar  to  any  action  in  any  court  founded  on  such  claim,  unless  an  ap- 
peal shall  be  taken  from  the  decision  of  such  common  council,  as  in 
this  act  provided. 

"  'Sec  6.  Whenever  any  claim  against  the  city  shall  be  disallowed 
in  whole  or  in  part  by  the  common  council,  such  person  may  appeal 
from  the  decision  of  such  common  council,  disallowing  said  chum, 
to  the  circuit  court  of  the  county  in  which  the  city  is  situated,  by 
causing  written  notice  of  such  appeal  to  be  served  on  the  el^k  of 
the  city  within  twenty  days  after  making  the  decision  disallowing 
such  claim;  and  by  executing  a  bond  to  the  city  in  the  sum  o(  one 
hundred  and  fifty  dollars,  with  two  sureties,  to  be  approved  by  the 
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city  attorney  and  comptroller,  conditioned  for  the  faithful  proseen* 
tion  of  such  appeal,  and  the  payment  of  all  costs  that  shall  be  ad- 
judged against  the  appellant  in  the  eircnit  court.  The  clerk,  in  case 
•neh  ai^>eal  is  taken,  shall  make  a  brief  statement  of  the  proceedings 
had  in  the  ease  before  the  common  council,  with  its  decision  thereon, 
and  shall  transmit  the  same,  together  with  all  the  papers  in  the  case^ 
to  the  clerk  of  the  circuit  [eourtl.  of  the  county.  Such  case  shall 
be  entered,  tried,  and  determined  in  the  same  manner  as  eases  orig* 
inally  commenced  in  such  court;  Provided,  however,  that  whenever 
an  appeal  is  taken  from  the  allowance  made  by  the  common  council 
upon  any  claim,  and  the  recov^ery  upon  such  appeal  shall  not  exceed 
the  amount  allowed  by  the  common  council,  exclusive  of  interest  upon 
Boch  allowance  the  appellant  shall  pay  the  costs  of  appeal,  which 
shall  be  deducted  from  the  amount  of  the  recovery;  and  when  the 
amount  of  costs  exceeds  the  amount  recovered,  judgment  shall  be 
rendered  against  the  appellant  for  the  amount  of  such  excess': 
2  Wis.  Laws  1891,  p.  412,  c.  21,  sec.  6. 

''It  is  no1>  alleged  in  the  complaint  thai  the  waterworks  company, 
before  commencing  this  action,  presented  its  claim  to  the  common, 
eouneil  for  allowance. 

''The  company  contends  that,  if  the  above  provisions  are  con- 
strued to  mean  what  the  euprcme  court  of  Wisconsin  have  declared 
similar  provisions  in  other  municipal  charters  to  mean,  then  such 
burdens  and  restrictions  have  been  imposed  upon  the  enforcement 
of  the  contract  with  the  city  of  Oshkosh  as  to  impair  its  obligation. 
This  suggestion  renders  it  necessary  to  ascertain  the  import  of  those 
decisions. 

"In  Drinkwine  t.  £au  Claire,  83  Wis.  428,  430,  53  N.  W.  673,  it 
appeared  that  Drinkwine  preferred  a  claim  against  the  city  of  £au 
Claire,  which  was  disallowed  by  the  common  council.  He  appealed 
from  that  action  of  the  council,  and  executed  a  bond  which  recited 
that  he  had  appealed  to  the  circuit  court  of  Eau  Claire  county,  and 
eonditioned  for  the  payment  of  all  costs  that  should  be  adjudged 
agaanst  him  by  the  court  aforesaid,  and  not  generally  by  the  court,, 
as  prescribed  by  the  statute.  It  was  contended  that  the  bond  was 
insu£ELcient,  since,  in  the  event  of  a  change  of  venue  in  the  case, 
the  surety  would  not  be  bound  by  a  judgment  for  costs  in  the  court 
that  actually  tried  the  case.  After  referring  to  prior  cases  in  that 
and  in  other  courts,  particularly  to  Sharp  v.  Bedell,  10  111.  88,  in 
which  it  had  been  held  that  if  an  appellant  failed  to  comply  sub- 
stantially with  the  requirements  of  the  statute  in  relation  to  the 
perfecting  of  appeals,  the  circuit  court  did  not  acquire  jurisdiction 
of  the  person  of  the  opposite  party  or  of  the  subject  matter, 
and  should  diHrnisw  the  appeal,  the  supreme  court  of  Wisconsin  said: 
'The  liability  of  a  surety  is  strictissimi  juris  and  cannot  be  ex- 
tended by  implication.    He  had  a  right  to  stand  on  the  exact  words 
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of  his  contract The  deviation  from  the  statutory  reqairement 

is  one  of  substance.  The  surety  may  have  been  quite  willing  t» 
enter  into  the  engagement  to  pay  the  oosta,  if  the  appellant  ahoold 
bo  defeated  on  a  trial  in  Eau  Claire  county,  in  the  eity  where  the 
alleged  cause  of  action  arose,  and  quite  unwilling  to  undertake  for 
the  payment  of  the  costs,  in  Uke  event,  of  a  trial  in  a  distant  eounty, 
greatly  increased  by  the  travel  of  witnesses  and  the  costs  of  sub- 
poenaing them.  A  eimilar  ruling  In  Myres  t.  Parker,  0  Ohio  St. 
lM)2-504,  sustains  the  conclusion  at  which  we  have  arrived,  that  the 
bond  under  consideration  is  not  a  substantial  compHanee  with  the 
•taiute.'  The  ruling  in  the  Drinkwine  case  was  reaffirmed  in  Osh- 
kosh  Waterworks  Go.  v.  Oshkosh,  106  Wis.  85,  81  N.  W.  1040,  and  is 
other  cases. 

"In  Mason  v.  A»hland,  98  Wis.  640-547,  74  K.  W.  357,  359,  H  was 
held  that,  under  the  charter  of  the  city  of  Ashland,  the  right  of 
appeal  from  the  disallowance  of  a  claim  by  the  common  council  was 
perfect  at  the  expiration  of  sixty  days  from  the  filing  of  the  elatai 
with  its  clerk,  and  thai  the  claimant  'was  obliged  to  exeretse  it 
within  the  twenty  days  allowed  by  statute,  or  be  forever  barred 
from  thereafter  prosecuting  his  claim  in  any  court'— citing  Fleming 
V.  Appleton,  55  Wis.  90,  12  N*  W.  462,  and  Koch  v.  Adiland,  83  Wis. 
861,  53  N.  W.  674. 

"In  Telford  v.  Ashland,  100  Wis.  838,  75  N.  W.  1006,  it  w« 
adjudged  that,  as  the  objection  to  the  appeal  was  not  taken  with- 
in twenty  days  after  the  adverse  action  of  the  council  goes  to  the 
jurisdiction  of  the  subject  matter,  it  may  be  raised  for  the  first  time 
in  the  appellate  court. 

"In  Seegar  v.  Ashland,  101  Wis.  515,  77  N.  W.  880,  it  wae  held 
that  under  a  provision  in  a  city  charter  to  the  effect  that  in  ease 
any  person  presented  his  claim  or  demand  against  the  city,  which 
the  common  council  disallowed  in  whole  or  in  part,  the  eounell 
'shall  not  again  consider  or  allow  such  claim,'  its  failure  to  aet  upon 
a  claim  within  sixty  days  after  being  presented  was  equivalent  to 
a  disallowance— the  right  to  appeal  therefrom  expiring  in  twenty 
days  after  such  disallowance. 

"Accepting  these  decisiona  as  our  guide  in  determining  the  mean- 
ing and  effect  of  the  provisions  in  the  revised  charter  of  Oshkosh,  we 
perceive  no  reason  for  holding  that  the  change  in  remedies  made  by 
that  charter  impair,  in  the  constitutional  sense,  the  obligation  of  the 
contract  of  1883  between  the  waterworks  comi>any  and  the  city. 

"The  requirement  that  a  claim  or  demand  against  the  eity  should 
be  presented  to  the  common  council  and  be  disallowed,  in  whole  or 
in  part,  before  the  city  can  be  subjected  to  suit  upon  it,  is  a  reason- 
able regulation  for  the  protection  of  the  city  against  the  cost  of 
unnecessary  litigation.  It  does  not  affect  t&e  substance  of  the  cred- 
itor's  right,   without   being   unreasonably   delayed,   to   institute   ■■ 
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action  Against  the  city.  It  only  stays  his  hand  until  the  city  ha« 
full  opportunity  to  look  into  his  claim  before  paying  or  refusing  to 
pay  It.  Nor  does  the  above  reguhition  unduly  obstruct  the  creditor; 
for  by  it  the  city  ia,  in  effect,  allowed  only  sixty  days  for  such  ex- 
amination,  and  the  creditor  is  protected  against  a  vexatious  or  in- 
definite delay  by  the  provision  that  the  faUure  of  the  council,  for 
aixty  days,  to  pass  upon  the  claim  shall  be  deemed  a  disallowance 
thereof,  and  the  creditor  may  at  once  appeal  to  the  circuit  court  of 
•  the  county.  In  that  court  the  necessary  issues  can  be  framed,  under 
the  direction  of  the  court,  and  according  to  the  usual  modes  of  plead- 
ing, and  the  rights  of  the  parties  judicially  ascertained  and  enforced. 

"EquaUy  without  merit  is  the  objection  to  that  clause  of  the 
revised  charter  making  the  disallowance  of  a  claim,  in  whole  or  ia 
part,  by  the  council,  final  and  conclusive,  unless  an  appeal  be  taken 
to  the  circuit  court  of  the  county  within  a  prescribed  time.  W5 
take  it  that  the  purpose  of  that  provision  was  to  protect  the  pubUc 
against  the  dangers  attending  persistent  and  frequent  appUcations 
to  the  common  cqpncil  after  it  had  once  acted,  and  to  compel  claim- 
ants to  proceed  with  promptness  while  all  the  facts  connected  with 
their  demands  were  fresh  in  the  minds  of  the  members  of  the 
eounca  This  is  s  wholesome  regulation,  of  which  no  creditor  can 
justly  complain,  since  the  charter  enables  him,  without  serious  delay, 
after  the  disallowance  of  his  claim,  to  invoke  the  jurisdiction  of  a 
eonrt  of  general  jurisdiction  for  the  enforcement  of  such  claim. 

"But  it  is  earnestly  insisted  by  the  waterworks  company  that  the 
provision  requiring  an  appeal  from  the  disallowance  of  a  claim  to  be 
perfected  within  twenty  days  thereafter  is  so  unreasonable,  in  the 
matter  of  time,  as,  by  its  necessary  operation,  to  impair  the  obliga- 
tion of  its  contracts  with  the  city.  We  cannot  assent  to  this  view. 
The  time  within  which  the  creditor  must  perfect  his  appeal  is  un- 
doubtedly short.  But  it  is  sufficient  for  the  purpose  of  enabling  him 
to  get  his  case,  with  reasonable  dispatch,  into  the  circuit  court  and 
have  its  judgment  as  to  his  claim  against  the  city,  with  the  same 
right  that  other  litigants  have  to  take  the  case  into  the  highest  court 
of  the  state.  Here  again  is  disclosed  the  purpose  of  the  legislature 
to  bring  to  a  speedy  conclusion  aU  disputes  as  to  claims  against  the 
city.  It  surely  was  competent  for  the  legislature  to  effect  such  an 
object,  and  it  cannot  be  said,  as  master  of  law,  that  a  provision  re- 
qtiiring  the  creditor,  within  twenty  days  after  the  disallowance  of 
bis  claim,  to  serve  notice  of  appeal  on  the  city  clerk,  materially 
affects  or  obstructs  the  presentation  of  his  claim  to  the  proper  cir^ 
euit  court. 

''Objection  is  also  made  to  the  requirement  in  the  new  charter 
that  the  appeal  bond  shall  be  approved  by  both  the  city  attorney 
and  comptroller.  In  support  of  that  objection  it  is  said  that  one  or  the 
other  or  both  of  those  officers  might  be  absent  from  the  city  at  the 
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tfana  the  bond  is  tendered  bj  the  creditor;  also,  that  one  or  both  of 
them  might  object  to  the  bond  when  he  ought  to  accept  it  ma  snfll- 
cient.  But  these  contingencies  maj  nerer  arise.  Thej  certainly 
have  not  arisen  in  respect  of  the  claim  of  the  waterworks  company, 
for  it  is  not  alleged  that  the  company  ever  preeented  its  claim  to  the 
common  council  for  allowance,  and  consequently  had  no  oeeasioa  to 
tender  the  city  attorney  and  comptroller  an  appeal  bond.  Besides, 
it  is  not  at  all  clear  that  the  revised  charter  requires,  as  a  condition 
of  the  right  to  appeal,  that  a  bond  be  executed  by  the  ereditef^ 
within  twenty  days  after  the  disallowance  of  his  claim  bj  the  com- 
mon counclL  It  does  expressly  require  that  the  notice  of  appesl 
shall  be  served  within  that  time  on  the  clerk  of  the  city,  but  no  soeh 
absolute  requirement  is  made  as  to  the  time  within  which  the  appeal 
bond  must  be  executed.  It  may  be  that  a  construction  that  would 
defeat  the  creditor's  appeal,  because  of  the  absence  of  the  city  at- 
torney and  comptroller,  or  either  of  them,  at  the  time  the  bond  is 
tendered  for  their  approval,  or  a  refusal  to  approve  a  bond  that  was 
sufficient,  would  make  the  revised  charter,  in  its  application  to  such 
a  case,  repugnant  to  the  contract  clause  of  the  constitution.  But  no 
such  ease  is  nbw  presented,  and  no  such  question  as  that  suggested 
need  now  be  decided.  It  should  not  be  assumed  that  the  right  of 
appeal  will  be  lost  where  the  creditor  has  done  all  that  was  re* 
quired  in  order  to  perfect  his  appeal.  As  the  waterworks  company 
does  not  allege  that  it  presented  its  claim  to  the  common  council  for 
allowance,  it  is  not  in  a  position  to  ask  a  judicial  determination  of 
a  question  that  cannot  arise  in  this  case. 

"Another  objection  remains  to  be  noticed.  It  is  founded  on  the 
decision  in  Drinkwine  v.  Eau  Claire,  83  Wis.  428,  430,  53  N.  W.  673, 
in  which  it  was  held  that  the  appeal  bond  provided  in  the  charter  of 
Eau  Claire  must  relate  to  costs  as  adjudged  by  the  circuit  court, 
and  not  by  the  circuit  court  of  any  named  county.  We  have  seen 
what  were  the  reasons  that  governed  the  supreme  court  of  Wisconsin 
in  so  interpreting  a  provision  similar  to  the  one  here  in  question  in 
the  revised  charter  of  the  city  of  Oshkosh.  If  that  interpretation 
was,  as  suggested,  too  technical,  it  would  not  follow  that  the  charter 
thus  construed  would  impair  the  obligation  of  contracts.  It  would 
be  extraordinary  if  this  court  should  hold  the  new  remedies  and 
modes  of  procedure  provided  by  the  revised  charter  to  be  illegal  be- 
cause of  the  possibility  that  accreditor  might,  by  mistake  or  care- 
lessness, execute  a  bond  not  conditioned,  as  required  by  that  charter, 
for  the  payment  of  the  costs  adjudged  by  the  circuit  court,  generally, 
but  by  a  named  circuit  court. 

"  As  to  the  contention  that  the  obligation  of  the  contract  of  August 
81  1891,  was  impaired  by  the  revised  charter,  it  is  sufficient  to  say 
that  the  charter  went  into  operation  March  23,  1891.  The  contract 
of  1891  was  a  new  contract,  independent  of  that  of  1883,  and  the 
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waterworks  company  could  not,  therefore,  say  that  its  obligation  was 
impaired  by  a  statute  in  force  at  the  time  the  contract  was  mad«« 
The  contract  clause  of  the  constitution  of  the  United  States  has  ref- 
erence only  to  a  statute  of  a  state  enacted  after  the  making  of  the 
contract  whose  obligation  is  alleged  to  have  been  impaired:  Lehigh 
Water  CJo.  v.  Easton,  121  U.  S.  388,  391,  7  Sup.  Ct.  Bep.  916;  Pinneyv. 
Nelson,  183  U.  S.  144,  147,  22  Sup.  Ct.  Bep.  52;  New  Orleans  Water- 
works Co.  V.  Louisiana,  185  U.  S.  336,  351,  22  Sup.  Ct.  Bep.  691.  If, 
Jiowever,  the  agreement  of  1891  had  such  connection  with  that  of 
1883,  that  they  may  be  regarded  as  one  agreement,  then  what  has 
been  said  as  to  the  application  of  the  revised  charter  to  the  contract 
of  1883  applies,  in  all  respects,  to  that  of  1891.  The  obligation  of 
neither  contract  was  impaired  by  the  charter  of  1891. 

"We  have  noticed  all  the  points  that  require  consideration,  and 
adjudge,  therefore,  that  the  changes  made  by  the  revised  charter  of 
Oshkosh,  in  respect  of  remedies  for  the  enforcement  of  claims  against 
that  city,  provided  for  its  creditors  a  substantial  and  adequate 
remedy,  and  therefore  did  not  impair  the  obligation  of  contracts 
with  that  municipal  corporation. 

' '  The  judgment  of  the  supreme  court  of  Wisconsin  must  be  affirmed. 

"It  is  so  ordered." 


The  Legislature  Has  Power  to  enlarge,  limit,  alter,  or  repeal  reme- 
dial statutes,  provided  contracts  are  not  impaired,  and  a  remedy  is 
left,  though  less  convenient  and  prompt,  than  the  one  so  changed  or 
repealed:  Kirkman  v.  Bird,  22  Utah,  100,  83  Am.  St.  Bep.  774,  61 
Pac.  338;  Wilson  v.  Simon,  91  Md.  1,  80  Am.  St.  Bep.  427,  45  AtL 
1022;  Mattson  v.  Astoria,  39  Or.  577,  87  Am.  St.  Bep.  687,  65  Pac. 
1066;  State  v.  Heldenbrand,  62  Neb.  136,  89  Am.  St.  Bep.  743,  87 
N.  W.  25.  But  if  the  effect  of  legislative  action  is  to  impair  the 
obligation,  it  is  void;  and  it  is  immaterial  whether  the  result  is 
accomplished  by  acting  on  the  remedy,  or  directly  on  the  contract 
itself:  Beverly  v.  Barnitz,  55  Kan.  466,  49  Am.  St.  Bep.  257,  40  Pac 
325.  Any  law  which  in  its  operation  amounts  to  a  denial  or  obstruc- 
tion of  the  rights  accruing  by  contract,  though  professing  to  act 
only  on  the  remedy,  is  unconstitutional:  Merchants'  Bank  v.  Ballou, 
98  Va.  112,  81  Am.  St.  Bep.  715,  32  S.  E.  481.  A  law  which  so 
effects  a  pre-existing  remedy  as  to  substantially  impair  or  lessen 
the  value  of  a  contract  is  forbidden  by  the  federal  constitution: 
Skinner  v.  Holt,  9  &  Dak.  427,  62  Am.  St.  Bep.  878,  69  N.  W.  595. 

Charter  Provisions  similar  to  those  involved  in  the  principal  case 
are  applied  in  Morrison  v.  Eau  Claire,  115  Wis.  538,  post,  p.  955,  98 
N  .W.  280.  See,  too,  Cunningham  v.  Denver,  23  Colo.  18,  58  Am. 
St.  Bep.  212,  45  Pac.  356;  note  to  Commissioners  v.  Heaston,  55  Am. 
St.  Bep.  203-210;  Barrett  v.  Mobile,  129  Ala.  179,  87  Am.  St.  Bep. 
54,  30  South.  36. 
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STATE  V.  FEOEHLICH. 

[115  Wi«.  32,  91  K.  W.  115.] 

OOHSTITUTIONAL  LAW.— Internal  Improvements,  as  fee 
words  are  used  in  a  eonBtitutional  proyision  against  the  state 
being  a  party  thereto,  include  those  things  which  might  be  expected 
to  be  undertaken  for  profit  or  benefit  to  the  property  interests  of 
the  private  promoters,  as  distinguished  from  those  other  things  which 
primarily  and  preponderantly  merely  falicitate  the  essential  func- 
tions of  government,     (p.  896.) 

OONSTITU  TiOKAIa  LAW— Internal  Improvements. —lievees 
or  Dikes  to  restrain  the  waters  of  a  navigable  river  are,  prima 
facie,  works  of  internal  improvement,  within  the  meaning  of  a 
constitutional  prohibition  against  the  state  being  a  party  to  such 
improvements,  whether  the  main  purpose  be  promotion  of  navig- 
ability, creation  of  water  power,  or  reclamation  of  lands,     (p.  888.) 

CONSTITUTIONAL     LAW— Internal      Improvements The 

Fact  that  Levees  to  restrain  the  waters  of  a  river  might  incidentally 
avert  possible  peril  to  life  cannot  make  them  other  than  works  of 
internal  improvement  to  which  the  state  by  a  constitutional  pro- 
vision is  prohibited  from  being  a  party,     (p.  899.) 

CONSTITUTIONAL  LAW— Police  Power.— An  act  which  the 
constitution  clearly  prohibits  is  beyond  the  power  of  the  legislature, 
however  proper  it  might  be  as  a  police  regulation,  but  for  such  pro- 
hibition,    (p.  900.) 

By  chapter  282,  Laws  of  1901,  an  appropriation  was  made 
"for  constructing  and  strengthening  the  levy  system  already  ex- 
isting in  the  vicinity  of  Portage  on  the  Wisconsin  river  in 
Columbia  and  Sauk  counties.^'  A  commission  appointed  to 
have  charge  of  the  work  incurred  a  bill  for  which  the  Secre- 
tary of  State  refused  to  draw  and  issue  warrants  on  the  ground 
of  the  unconstitutionality  of  the  l^islation,  whereupon  manda- 
mus was  brought  to  compel  their  issue.  From  a  judgment 
commanding  the  secretary  to  issue  the  warrants!,  he  takes  this 
appeal 

Attorney  General,  for  the  appellant. 

H.  W.  Chynoweth  and  W.  S.  Stroud,  for  the  respondents. 

^  DODGE,  J.  This  case  presents  for  consideration  and 
decision,  not  the  inherent  limits  of  the  genial  power  of  ap- 
propriation of  public  moneys  conferred  upon  the  legislature  in 
the  grant  of  the  legislative  power,  nor  the  inherent  limits  of 
the  general  power  to  provide  for  good  government  of  the  state* 
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for  the  protection  of  the  'lives^  limbSy  healthy  comfort,  good 
order,  morals,  peace  and  safety  of  society*'  (State  v.  Heine- 
mann,  80  Wis.  253,  27  Am.  Si  Eep.  34,  49  N.  W.  818),  called 
the  "police  power,"  but,  instead,  presents  the  question  wheth^r^ 
•waiying  discussion  of  the  extent  of  such  powers  as  a  general 
proposition,  the  legislature  is  expressly  forbidden  to  enact  leg- 
islation such  as  that  before  u&  The  prohibition  relied  od  is 
section  10,  ^  article  8,  of  the  constitution:  "The  state  shall 
never  contract  any  debt  for  works  of  internal  improvement,  or 
be  a  party  in  carrying  on  such  works.''  That  by  the  appropria- 
tion of  money,  to  be  expended  by  a  state  commission  in  certain 
work,  the  state  is  made  "a  party  in  carrying  on  such  work," 
cannot  be  doubted.  Indeed,  that  is  not  questioned,  but  only 
whether  the  construction  of  the  proposed  system  of  levees  is 
a  work  of  "internal  improvement,"  within  the  meaning  of  this 
constitutional  inhibition.  The  words  themselves  are  capable 
of  induddng  substantially  every  act  within  the  scope  of  gov- 
ernmental activity  which  changes  or  modifies  physical  condi- 
tions within  the  limits  of  the  commonwealth;  but,  as  the  pur- 
pose of  the  constitution  was  to  form  a  government  (preamble), 
we  must  presume  that  these  words  were  used  in  sufficiently 
limited  sense  to  permit  the  accomplishment  of  that  funda- 
mental purpose,  at  least  to  a  reasonable  extent.  That  some 
limitation  of  the  broad  meaning  was  intended  has  been  recog- 
nized by  all  branches  of  the  government  and  by  the  people, 
in  the  unchallegcd  provisions  for  state  capitol,  university, 
schools  for  blind,  deaf,  and  feeble-minded,  hospitals,  peniten- 
tiaries and  the  Uke,  and  for  extensive  works  in  improvement 
of  the  grounds  appurtenant  thereto.  On  the  other  hand,  we 
cannot  doubt  the  use  of  these  words  in  a  sense  to  exclude  works 
which,  but  for  the  prohibition,  might  have  been  within  the 
legitimate  field  of  state  government — ^works  having  at  least 
some  measure  of  public  and*  governmental  purpose — else  the 
prohibition  would  have  been  needless. 

The  history  of  the  federal  and  state  governments  during 
the  quarter  century  preceding  our  constitutional  convention 
seems  to  throw  much  light  on  the  reason  for  the  presence  of 
this  section  in  our  constitution,  and  on  the  meaning  of  the 
words  used  therein.  From  about  1820  there  had  been  vigor- 
ous debate  and  partisan  difference  over  the  propriety  of  a  fed- 
eral policy  of  construction  of  "internal  improvements"  within 
the  several  states,  among  the  concrete  illustrations  of  ^^  which 
toll  roads  and  canala  were  most  prominent;  but  other  facilities 
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^f  commerce  and  navigatioii,  such  as  improrenieiitB  to  hailioii 
and  nayigable  streams,  were  present    Several    of    the    sUki 
(notably^  New  York,  with  its    Erie  Canal)   had    nndeitakai 
similar  works  (some  of  them  with  great  success)  in  develoinneiit 
of  their  resources,  settlement  of  their  territory,   and   promo- 
tion of  prosperity  for  their  citizens,  as  also  even  in  promise 
of  actual  profit  to  the  state  treasury  from  operati(Hi  of  the 
land  and  water  highways,  which  had  come  to  include  steam 
railroads.    In  1835,  when  the  state  of  Michigan  was  oar?ed 
out  from  territory  of  which  Wisconsin  was  also  a  part,  popu- 
lar sentiment  was  enthusiastically  favorable  to  goyemmental 
activity  in  this  direction,  and  the  new  state  government  was 
commanded:  '^Internal  improvements  shall  be  encouraged  by 
the  government  of  this  state;  and  it  shall  be  the  dul^  of  the 
legislature,  as  soon  as  may  be,  to  make  provision  by  law  for 
ascertaining  the  proper  objects  of  improvements,  in  relation  to 
roads,  canals,  and  navigable  waters":  Const.  Mich.  1835^  art 
12,  sec.  3;  American  Commonwealths  (Mich.,  Cooley),  p.  280. 
This  behest  was  promptly  and  vdiemently  obeyed.     Very 
shortly  thereafter  the  bubble  hope  of  direct  profit  to  the  state 
treasury  from  the  governmental  ownership  and  operation  of 
€uch  enterprises  collapsed  in  the  blast  of  one  of  those  greatest 
of  educators  in  political  economy — a  financial  panic;  and,  in 
the  ten  years  intervening  before  our  own  constitutional  dia- 
cussions,  the  pendulum  of  popular  sentiment  had  swung  to  &e 
extreme  of  opposition  to  a  policy  such  as  Michigan  had  first 
adopted.    In  1846  the  first  constitutional  convention  of  Wis- 
consin included  an  article  as  follows  (Journal  of  Convention, 
p.  219)  :  "This  state  shall  encourage  internal  improvements 
by  individuals,   associations   and   corporations,   but  shall   not 
<?arry  on,  or  be  a  party  in  carrying  on,  any  work  of  internal 
improvement'' ;  the  words  *T)y  individuals^  associations  -and  cor- 
porations" having  been  inserted  *®  in  course  of  the  delibera- 
tions.   Though  the  constitution  was  defeated  by  the  pec^le, 
this  section  met  with  great  and  general  approvaL    It  was  said 
by  Mr.  Estabrook  to  have  been  "as  the  precious  jewel  in  the 
head  of  the  toad.'*    In  the  convention  of  1847,  which  framed 
the  present  constitution,  the  clause  from  the  former  which  di- 
rected encouragement  of  internal  improvements  by  private  en- 
terprise was  at  first  reported,  but  afterward  dropped  out,  and 
that  prohibiting  the  incurring  of  any  indebtedness  therefor 
was  inserted.     The  debates  make  entirely  clear,  however,  that 
the  choice  made  was  between  the  policy  of  permitting  goven- 
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mental  construction  of  "internal  improvements/*  and  that  of 
leaving  them  to  come  by  private  enterprise.  The  same  choice 
was  obvious  in  Michigan,  when  in  1850  the  people  reversed  the 
policy  commanded  by  the  constitution  of  1835,  and  adopted 
a  prohibitory  section  substantially  like  our  own.  Nowhere  in 
the  discussion,  however,  can  be  found  anything  in  denial  of 
the  desirability  to  the  community  of  the  existence  of  internal 
improvements. 

There  cannot  be  doubt  that  this  quarter  century  of  vehe- 
ment discussion  had  produced  a  fairly  definite  conception  of 
what  had  come  to  be  designated  "internal  improvements,*' 
which  either  the  government  was  to  undertake^  or  waa  to  leave 
to  private  enterprise,  according  as  one  policy  or  the  other 
prevailed.  We  think  it  clear  that  such  conception  included 
those  things  which  ordinarily  might,  in  human  experience,  be 
expected  to  be  undertaken  for  profit  or  benefit  to  tiie  property 
interests  of  private  promoters,  as  distinguished  from  those 
other  things  which  primarily  and  preponderantly  merely  facili- 
tate the  essential  functions  of  government  Of  course,  this 
line  of  classification  does  not  exclude  possibility  that  the  domi- 
nant characteristics  of  one  class  may  be  present  in  illustrations 
of  the  other.  A  toll-earning  canal  which  gathers  spreading 
waters  within  its  banks  may  promote  public  health,  as  also  may 
a  drainage  *•  system  undertaken  for  improvement  of  the  lands 
of  those  who  construct  it.  Improvement  of  the  grounds  of  a 
fftate  institution  may  improve  access  to,  and  enhance  the  value 
of,  private  property.  But  in  each  case  the  dominant  purpose 
is  obvious,  and  therefore  the  classification  along  the  line  of  dis- 
tinction above  stated. 

The  decided  cases  generally  in  their  facts  support  the  fore- 
going conception  and  distinction,  although  not  always  stating 
it  accurately.  Thus,  in  Eippe  v.  Becker,  56  Minn,  100,-  67 
N.  W.  331,  in  holding  that  a  statute  authorizing  the  state 
railway  and  warehouse  commission  to  erect  and  run  elevators 
infringed  the  constitutional  provision,  the  court  overruled  a 
contention  that  it  merely  facilitated  a  legitimate  police  pur- 
pose of  regulating  the  weighing  and  storing  of  grain;  also 
that  '^internal  improvements''  meant  only  channels  of  travel 
and  commerce.  The  first  contention  was  overruled  on  the 
ground  that  building  an  elevator  could  have  no  relation  to 
police  regulation  of  weighing  and  storing  grain — a  position 
to  which  we  should  hesitate  to  assent.    A  more  conclusive 
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answer  to  the  police  power  arj^ament  would  obvioudy  ha^ 
been  that  if  the  woik  was  one  of  internal  improvement,  wiUuLa 
the  constitutional  meaning,  it  was  forbidden,  although  it  mi^ii 
facilitate  execution  of  a  police  power  and  purpose.     In  di^ 
posing  of  the  latter,  contention   (that  works  of  internal  izMi- 
provement  included  only  means  of  travel  and  transportation ), 
the  court  said  (Mitchell,  J.,  Sippe  v.  Becker,  56  MiwTi   117^  S7 
N,  W.  335)^  that  it  included  "  'any  kind  of  work  that  is  deemeid 
important  enough  for  the  state  to  construct/  except^  of  courBe, 
as  indicated  in  Leavenworth  Co.  v.  Miller,  7  Kan.  479,  493,  IS 
AnL  Bep.  425,  those  which  are  used  exclusively  by  and  for  the 
state,  as  a  sovereign,  in  the  performance  of  its  governmental 
functions,  such  as  a  state  capitol,  state  university,  penitentiaries, 
reformatories,  asylums,  quarantine  buildings>  and  the  like;  for 
education,  the  prevention  of  crime,  charity,  and  the  preservsr- 
tion  of  public  health  are  all  recognized  functions  of  state  gov- 
ernment.*' 

^  In  other  cases  the  expression  ''works  of  internal  improTe- 
ment/'  contained  in  constitutional  prohibitions  similar  to  ours, 
have  been  declared  to  include  enterprises  as  follows:  Dredg- 
ing sand  flats  from  a  river  (Eyerson  v.  Utley,  16  Mich.  269) ; 
deepening  and  straightening  river  (Anderson  v.  Hill,  54  MicL 
477,  20  N".  W.  549) ;  constructing  or  operating  street  railways 
(Attorney  General  v.  Pingree,  120  Mich.  550,  79  N.  W.  814) ; 
telephone  or  telegraph  lines  (Northwestern  Tel.  Exch.  Co.  v. 
Chicago  etc.  R.  B.  Co.,  76  Minn.  334,  346,  79  K  W.  315) ; 
irrigation   reservoirs  (In   re   Senate  Resolution,  12  Colo.  287, 
21  Pac.  484) ;  roads,  highways,  bridges,  ferries,  streets,  side- 
walks,  pavements,   wharves,   levees,   drains^   waterworks,   gas- 
works (obiter,  Leavenworth  Co.  v.  Miller,  7  Kan.  479,  493,  12 
Am.  Rep.  425) ;  levees  (Alcorn  v.  Hamer,  38  Miss.  652) ;  im- 
provement of  Fox  river  (Sloan  v.  State,  61  Wis.  623,  632,  8 
N.  W.  393);  levees  and  drains  (State  v.  Hastings,  11  Wis. 
448,  453).    It  also  appears  by  the  relation  in  this  case  that 
the  original  construction  of  the  system  of  levees,  to  whidi 
those  now  contemplated  are  to  be  supplementary,  was  done 
both  by  this  state  and  by  the  United  States  as  a  work  of  in- 
ternal improvement^  and  by  the  municipalities  for  reclamation 
and  improvement  of  property:  See  Laws  1873,  a  213;  Laws 
1889,  c.  434;  and  Harden  v.  Portage,  79  Wis.  126,  132,  48  N. 
W.  210. 

In  the   light  of  the  historical   situation  surrounding  tiie 
framing  of  our  constitution,   and  of  the  construction,  both     ' 
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practical  and  judicial,  since  given,  we  cannot  doubt  that,  prima 
facie,  levees  or  dikes  to  restrain  the  waters  of  a  navigable  river 
are  works  of  internal  improvement,  within  the  meaning  of  the 
prohibitory  section  invoked  by  the  attorney  general;  and  that, 
too,  whether  the  main  purpose  be  promotion  of  navigability, 
creation  of  water  power,  or  reclamation  of  adjoining  lands.  In; 
any  of  these  there  is  enough  of  pecuniary  benefit  to  warrant 
belief  in  the  possibility,  at  least,  that  they  may  be  undertakes 
by  private  enterprise  or  local  ^^  associations.  Indeed,  a  part, 
at  least,  of  the  system  which  the  act  of  1901  proposes  to  con- 
struct and  strengthen,  was  the  result  of  the  private  enterprise 
of  the  Qreen  Bay  and  Mississippi  Canal  Company,  subse- 
quently taken  over  by  the  United  States.  On  the  other  haud^ 
even  though  there  be  some  slight  measure  of  general  govern- 
mental purpose  likely  to  be  accomplished  by  such  structures, 
it  is  so  indirect  and  relatively  so  slight  that  it  cannot  take 
the  work  out  of  the  category  to  which  it  so  obviously  belongs. 
Railway  and  toU-road  building  is  forbidden  to  the  state,  yet 
each  facilitates  the  moving  of  militia  and  the  transportation 
of  supplies  for  the  state  institutions.  Bemoval  of  dangerous 
rapida  from  a  navigable  river  would  tend  to  protect  life,  yet 
the  authorities  hold  it  a  prohibited  internal  improvement,  no 
matter  how  fully  the  legislature  may  have  been  impressed 
with  the  desirability  of  the  improvement  for  the  life-saving  pur- 
pose. For  the  same  reason  the  fact  that  levees  at  the  place 
in  question  might  incidentally  avert  possible  peril  to  life  can- 
not make  them  other  than  works  of  internal  improvement,  nor 
can  the  declaration  of  such  a  purpose  in  the  title  of  the  act 
be  any  more  effective  to  that  end. 

At  this  point  the  relator  presents  the  argument  that  in  pro- 
tection of  life  and  property,  or  otherwise,  there  may  be  found 
a  public  purpose  in  the  construction  of  the  proposed  levees, 
whereby  they  are  brought  within  the  police  power  of  the  leg- 
islature. This  may  well  be  conceded  arguendo,  without  chang- 
ing the  result.  Important  public  and  general  interests  may 
be,  doubtless  are,  subserved  by  railroads,  canals,  street  rail- 
ways, and  telegraphs;  else  the  state's  right  of  eminent  domain 
could  not  be  conferred  in  their  aid.  But  that  fact  does  not 
prevent  them  from  being  works  of  internal  improvement,  for- 
bidden to  the  general  state  government.  It  is  on  the  groundi 
that  such  works  do  serve  a  public  purpose,  and  are  within  the 
ordinary  police  powers  conferred  by  the  general  vesting  of  leg- 
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islative  power,  that  it  has  been  held  that  ^*  the  l^islatoie 
may  delegate  to  counties  and  municipalities  authority  to  aid 
them  by  loans  of  credit:  Bushnell  v.  Beloit,  10  Wi&  195; 
.Began  t.  City  of  Watertown,  30  Wis.  259.  But  that  result 
is  reached  only  because  the  prohibition  contained  in  section  10, 
article  8,  of  the  constitution,  applies  only  to  the  general  state 
gOTemmenty  and  not  to  the  minor  political  diyisions.  Concede 
the  state  government  has  the  police  power  and  that  such  works 
fall  within  it;  nevertheless  the  state  is  prohibited  from  ex- 
ercising that  power  by  means  of  works  of  internal  improve- 
ments. The  police  power  has  been  wittily  d^jied  as  the  power 
to  pass  unconstitutional  laws,  and  some  utterances  of  courts 
have  seemed  to  justify  such  conception.  It  is  neverthdess 
erroneous.  An  act  which  the  constitution  clearly  prohiMts  is 
beyond  the  power  of  the  legislature,  however,  proper  it  might 
be  as  a  police  regulation  but  for  such  prohibition.  Sectarian 
instruction  cannot  be  given  in  public  schools,  however  promo- 
tive of  public  morals  the  legislature  may  deem  it:  State  t. 
District  Board,  76  Wis.  177,  20  Am.  St.  Bep.  41,  44  N.  W. 
'967.  No  law  impairing  the  obligation  of  contracts  may  be 
enacted,  however  essential  to  the  peace  of  tiie  community: 
Oomell  ▼.  Hichens,  11  Wis.  353.  The  full  extent  to  whidi 
the  courts  may  go  in  thdr  construction  is  to  recognize  that 
constitutions  are  adopted  for  the  purpose  of  establishing  gov- 
emment>  to  which  end  some  measure  of  police  power  is  es- 
sential, and  that  a  construction  of  any  provision  which  would 
wholly  prevent  the  accomplishment  of  that  purpose  is  to  be 
presumed  against,  if  any  other  reasonable  one  can  be  found 
which  is  consistent  with  the  existence  of  government  It  is 
upon  this  ground  that  this  and  other  courts  have  ascribed 
a  limited  meaning  to  the  words  "internal  improvements,"  but, 
after  finding  what  that  meaning  is,  we  cannot  sustain  the  state 
government  in  being  a  party  to  them  without  nullifying  the  be- 
hests of  the  sovereign  people,  pronounced  in  the  highest  form 
of  written  law.  Being  convinced,  as  already  stated,  that  thdr 
true  meaning  is  such  as  to  include  the  work  ***  authorized  by 
chapter  282,  Laws  of  1901,  we  must  hold  that  the  legisla- 
ture was  forbidden  to  enact  such  chapter  into  law,  and  that 
the  secretary  of  state  is  neither  required  nor  empowered  to 
issue  warrants  for  expenses  incurred  under  it. 

By  the   Court.    Judgment  reversed,   and  cause  femanded 
with  directions  to  dismiss  the  proceedings. 
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A  state  Constitution  providing  that  the  state  shall  never  be  a  party 
in  carrying  on  any  work  of  internal  improvement  is  not  a  restriction 
upon  municipal  corporations:  Commissioners  of  Leavenworth  County 
▼.  Miller,  7  Kan.  479,  12  Am.  B«p.  425. 

The  Police  Power  must  be  exercised  in  snbordinaney  to  the  eon* 
Btitntion:  See  the  monographic  note  to  Booth  v.  People,  78  Am.  St... 
Bep.  237. 


EOQEES-RUGER  COMPANY  v.  MURRAY, 

[116  Wis.  267,  91  N.  W.  657.] 

COKSTITTJTIONAL  LAW— Log  Liens— Purtihaser's  Liability^ 
A  statute  declaring  that  any  person  who  buys  an  interest  in  property 
upon  which  a  log  lien  is  claimed,  and  uses  or  so  disposes  of  the- 
property  that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant,  is  unconstitutionaL     (p.  902.X 

H.  V.  Qard,  for  the  appellant 

Catlin,  Butler  &  Lyons,  for  the  respondent. 


BARDEEN,  J.  This  action  involves  the  validity  of  seo- 
tion  3336  of  the  Statutes  of  1898.  Such  section  is  as  follows: 
*^lt  any  property  upon  which  a  lien  is  claimed  under  the 
foregoing  provisions  shall,  during  the  pendency  of  the  claim 
therefor,  be  transported  out  of  this  state,  secreted,  destroyed^ 
sold,  encumbered  or  so  changed  in  character  by  intermingling 
it  with  other  property  as  to  prevent  the  property  upon  which 
the  lien  is  claimed  from  being  subjected  to  the  satisfaction  of 
the  lien,  the  owner  of  such  property  and  every  purchaser  thereof 
or  person  acquiring  any  interest  therein  during  the  pendency 
of  such  claim  shall  be  liable  to  the  lien  claimant  for  the  amount 
which  may  be  adjudged  to  be  due  him,  which  amount  may  be- 
recovered  against  any  such  person  in  a  personal  action;  pro- 
vided the  petition  for  lien  is  filed  in  accordance  with  law  and 
an  action  to  foreclose  the  same  is  begun  within  the  time  limited 
therefor/' 

It  will  be  observed  from  the  complaint  that  the  plaintiff  has 
complied  with  the  requirements  of  this  statute,  and  is  seeking^ 
to  recover  from  defendant  the  entire  amount  of  time  checka- 
it  has  purchased.  According  to  the  literal  reading  of  the  stat*^ 
ute,  any  person  who  buys  an  interest  in  property  upon  which 
a  log  lien  is  claimed^  and  uses  or  so  disposes  of  the  properly 
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that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant.  It  is  also  to  be  observed 
that  this  extreme  liability  is  not  made  to  rest  ap<»i  the  fact 
that  a  lien  has  been  adjudged  and  determined,  but  may  be  de- 
clared in  any  case  where  a  lien  is  claimed,  a  petition  filed, 
and  action  commenced.  The  good  faith  or  diligence  of  the 
person  purchasing  the  property  is  no  protection  to  hinu  The 
lumber  may  be  sold  in  open  market,  it  may  pass  through 
many  different  hands,  it  may  go  into  the  possession  of  inno* 
cent  purchasers,  and  yet  the  original  owner,  and  every  person 
acquiring  any  interest  therein  ^'during  the  pendency  of  sudi 
claim,''  is  liable  to  the  lien  claimant  for  the  full  amount  of  his 
due,  regardless  of  the  value  of  the  property  whidi  may  have 
come  to  his  handti.  The  value  of  the  property  received  by  the 
purchaser  may  be  infinitesimal  when  compared  with  the 
amount  due  the  claimant.  In  this  case  it  was  about  one-fifth. 
For  the  simple  act  of  purchasing  personal  property  the  statute 
makes  the  purchaser  liable  with  the  real  debtor  to  the  extent 
stated.  The  lien  claimant  need  not  exhaust  his  remedy  against 
the  real  debtor.  He  need  not  have  the  amount  due  deter- 
mined in  the  suit  brought  against  the  party  primarily  liable. 
He  has  only  to  file  his  lien^  and  commence  a  suit,  and  then  the 
liability  of  the  other  becomes  absolute. 

Is  this  a  valid  enactment?  Does  it  do  violence  to  that  pro- 
vision of  the  federal  constitution  which  provides  that  ''no  state 
shall  •  •  .  •  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  or  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws*':  Fourteenth  Amend- 
ment, sec.  1.  That  it  imposes  upon  the  purchaser  of  any 
of  the  commodities  upon  which  the  statute  gives  a  lien  a  penalty 
if  he  purchases  during  the  pendency  of  such  claim  is  perfectly 
obvious.  It  thrusts  upon  such  purchaser  an  obligation  having 
no  relation  to  the  value  of  the  property  he  receives  or  the 
loss  which  the  lien  claimant  sustains.  It  may  be  a  just  and 
proper  thing  for  the  legislature  to  protect  the  lien  daimant 
*'^<>  against  acts  that  tend  to  defeat  his  lien.  Indeed,  it  may  go 
farther^  and  pass  statutes  which  shall  be  read  into  the  con- 
tracts of  the  parties  when  made,  and  date  the  inception  of  the 
lien  from  the  commencement  of  the  operations  which  give  rise 
to  the  lien.  Such  legislation  was  sustained  in  the  cases  of 
Lampoon  v.  Bowen,  41  Wis.  484;  Vilas  v.  McDonouj^  M^. 
Co.,  91  Wis.  607,  51  Am.  St.  Rep.  925,  66  N.  W.  488;  J.  B. 
Alfree  Mfg.  Co.  v.  Henry,  96  Wis.  327,  71  N.  W.  370;  and 
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Fitzgerald  v.  Walsh,  107  Wis.  92,  81  Am.  St.  Bep.  824,  82  Nt 
W.  717.  This  principle  was  carried  to  its  limit  in  Mallory  t. 
La  Cross  Abattoir  Co.,  80  Wis.  170,  49  S.  W.  1071,  which  sus- 
tained the  subcontractor's  lien  under  chapter  333,  Laws  of  1889, 
on  the  theory  that  such  law  made  the  owner  a  surety  for  the 
original  contractor  for  the  payment  of  work  which  resulted 
in  the  improvement  of  his  property.  This  statute  was  to  bcJ 
read  into  the  contract  of  the  original  parties,  and  could  be  sus- 
tained, because  it  gave  the  property  owner  a  remedy  over  in 
case  he  was  compelled  to  pay  more  than  the  amount  called  for 
in  his  contract.  The  statute  under  consideration  contains  no 
STich  provision.  It  gives  the  purchaser  no  remedy,  while  it  im- 
poses a  burden  beyond  the  contemplation  of  the  parties.  It  is 
the  imposition  of  the  penalty  mentioned  that  makes  the  law» 
vicious.  Because  it  is  arbitrary,  unjust  and  oppressive,  because 
it  creates  a  liability  having  no  just  relation  to  the  loss  sustained 
by  the  lien  claimant,  or  benefits  received  by  the  purchaser,  ib 
comes  fairly  within  the  condemnation  of  the  federal  constitu- 
tion. 

Much  judicial  thought  has  been  expended  in  interpreting 
the  meaning  of  the  section  of  the  fourteenth  amendment  men- 
tioned, and  many  cases  have  arisen  in  which  the  learning  of 
the  judges  have  been  displayed.  All  agree  that  the  legislature 
cannot  take  the  property  of  one  and  give  it  to  another.  It 
cannot  create  or  enforce  penalties,  except  in  the  exercise  of 
the  police  power  or  for  the  general  welfare  of  the  people. 
Legislation  that  is  so  partial  and  arbitrary  as  to  result  in  the 
spoliation  of  property  has  always  been  condemned.  In  fact, 
^^  the  range  of  decision  has  been  so  wide,  and  the  cases  so 
numerous,  that  an  attempt  at  citation  of  authorities  would 
result  in  confusion. 

Counsel  for  the  appellant,  while  not  admitting  the  inva- 
lidity of  the  statute,  argue  that  it  can  be  sustained  by  holding 
that  it  was  only  intended  to  make  the  purchaser  liable  for  the 
actual  value  of  the  property  received,  and  that  the  statute 
may  be  so  construed.  No  canon  of  construction  of  which  we 
are  awaie  sanctions  this  contention.  In  words  as  plain  as  any 
that  oould  have  been  selected,  the  legislature  has  manifested 
its  intention.  The  language  is  that  the  party  '^shall  be  liable 
to  the  lien  claimant  for  the  amount  which  may  be  adjudged 
to  be  due  him.*'  The  construction  contended  for  would  make 
the  statute  read  ''shall  be  liable  to  the  lien  claimant  for  the 
value  of  the  property  received  by  him.*'    This  court  can  only 
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confltrae.  It  cannot  legislate.  Words  should  not  be  read  into 
or  read  out  of  a  plain  statute.  To  adopt  the  construction  asked 
would  be  to  make  a  new  statute.  This  we  cannot  do^  It  must 
be  left  as  writteu  by  the  l^slature,  and  its  terms,  Imng  in 
violation  of  the  organic  law^  must  be  held  invalid. 

Plaintiff  having  no  basis  for  its  alleged  cause  of  action,  the 
demurrer  was  properly  sustained. 

By  the  Court    Order  affirmed. 

CASSODAY,  C.  J.  I  concur  in  the  decision  in  this  case^ 
but  in  doing  so  I  do  not  wish  to  be  regarded  as  approving  the 
decision  of  .this  court  in  Mallory  v.  La  Crosse  Abattoir  Co.,  80 
Wis.  170,  49  N.  W.  1071,  or  Vilas  v.  McDonough  Mfg.  Co.,  91 
Wis.  607,  61  Am.  St  Rep.  925,  65  N.  W.  488,  dted  in  the 
opinion  of  my  brother  Bardeen. 

As  to  TAens  Up(m  Logs,  timber  and  Inmber,  see  Anderson  ▼.  Tinglej, 
84  V^ash.  537,  85  Am.  St.  Bep.  959,  64  Pae.  747;  Edwards  ▼.  H.  R 
Waite  Lnmber  Co.,  108  Wis.  164,  81  Am.  St.  Bep.  884,  84  K.  W.  150; 
Breault  v.  Archambault,  64  Minn.  420,  58  St.  Bep.  545,  67  N.  W. 
848;  Balcom  v.  Empire  Lumber  Go«,  91  Ga.  651,  44  Am.  St.  Bep.  58, 
17  6.  E.  1020;  Littlefield  v.  Morrill,  97  Me.  505,  94  Am.  St.  Bep.  513, 
54  Atl.  1109. 

A  Mechanic's  Lien  Law  which  gives  to  contractors,  subcontractors^ 
materialmen,  and  laborers  a  lien  on  bnildings  for  which  they  have 
furnished  material  or  performed  labor,  is  not  unconstitutional:  Bar- 
rett Y.  Millikan,  156  Ind.  510,  83  Am.  St  Bep.  220,  60  N.  E.  310. 


JEEDEE  ▼.  PURBTJSH. 

[115  Wis.  277,  91  N.  W.  661.] 

HOMESTEAD— Alienation  by  Husband.— A  statute  declaring 
that  no  alienation  of  his  homestead  by  a  married  man  shaU  be  of 
any  effect  without  the  signature  of  his  wife,  does  not  preclude  him 
from  conveying  an  equitable  right  to  the  legal  title  to  lands  used  as 
a  homestead  for  himself  and  wife  at  the  time  of  the  eonveyaneSi 
upon  the  extinguishment  of  the  homestead  right  by  her  death  or 
otherwise,     (p.  909.) 

Sanborn,  Luse  &  Powell,  for  the  appellant. 

W.  M.  Bowe,  for  the  respondent. 

*^»  MARSHALL,  J.     Action  for  specific  performance.  The 
complaint,  by  appropriate  allegations,  set  forth  tlie  following: 
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Daniel  F.  Smithy  a  married  man^  liviBg  separate  and  apart  from 
his  wife,  and  the  owner  of  a  homestead  in  this  state  upon  which 
he  resided  in  1892,  for  a  valuable  consideration,  in  form  by 
warranty  deed,  conveyed  such  homestead  to  Henry  B.  Dike 
and  plaintiff.  Smith's  wife  refused  to  join  in  the  deed.  Sub* 
sequently  they  died,  he  surviving  her  about  two  years.  Before 
tbe  commencement  of  this  action  Dike  conveyed  his  interest 
in  the  land  to  plaintiff.  Smith  left  surviving  him  but  one 
child,  the  person  named  as  defendant.  The  deed,  though  void 
as  a  conveyance  of  the  legal  title,  was  good  as  a  contract  to 
convey  after  the  extinguishment  of  the  homestead  right  of  the 
grantor  and  his  wife.  Such  homestead  waa  extinguished  by 
their  death,  and  the  legal  title  in  the  land  became  vested  in 
the  defendant,  in  trust,  however,  for  the  equitable  owner,  under 
the  deed.  The  prayer  of  the  complaint  was,  in  effect,  for  a 
decree  declaring  the  deed  good  as  an  agreement  to  convey  upon 
the  extinguishment  of  the  homestead  right;  that  such  right 
was  extinguished  by  the  death  of  Smith  and  his  wife;  that 
plaintiff  was  entitled  to  have  the  contract  specifically  performed 
by  a  conveyance  from  defendant,  and  to  a  decree  requiring  the 
making  of  such  conveyance  accordingly. 

Defendant  interposed  a  general  demurrer  to  the  complaint, 
which  was  sustained,  and  plaintiff  appealed. 

The  question  presented  here  may  properly  be  stated  thus: 
Does  section  2203  of  the  Statutes  of  1898,  in  terms  providing 
that  no  mortgage  or  other  alienation  by  a .  married  man  of 
his  homestead,  exempt  by  law  from  execution,  shall  be  valid 
OT  of  any  effect  as  to  sudx  homestead  without  the  signature  of 
^^  his  wife,  deal  merely  with  the  homestead  as  a  privilege, 
light,  or  interest  in  land,  enabling  the  persons  whom  the  statute 
was  designed  to  protect  to  enjoy  the  property  as  a  home,  leaving 
the  husband  free  to  deal  with  it  in  any  way  he  may  see  fit  not 
inconsistent  with  the  homestead  right  ?  We  cannot,  at  this  late 
day,  decide  that  aa  a  new  question.  If  it  were  otherwise,  a 
different  result  of  this  app«d  might  occur  than  the  one  we 
have  decided  upon.  In  Conrad  v.  Schwamb,  63  Wis.  372,  10- 
N.  W.  396,  it  was  in  effect  held  that  the  statutory  disability 
of  the  husband  goes  only  to  such  dealings  with  the  land  used 
as  a  homestead  as  interferes  with  such  use,  and  that  a  deed 
executed  by  him  alone,  construed  as  a  contract  to  convey  after 
the  extinguishment  of  the  homestead  right,  does  not  so  interfere. 
In  Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W.  420,  the  court 
attempted  to  carefully  consider  section  2203  of  the  Statutes  of 
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1898^  and  all  arguments  that  could  reasonably  be  adranoed, 
based  upon  other  statutes  relating  to  the  subject  of  homestead^ 
in  support  of  the  theory  that  the  disability  of  the  husband  under 
such  section  goes  to  the  entire  property  in  the  land^  legal  and 
equitable^  resulting  in  a  decision  in  favor  of  the  afiirmatlTe 
of  the  question  we  have  stated,  that  is,  that  such  section  uses 
the  term  'Tiomestead'*  as  descriptive  of  a  right  in  land,  a  priv- 
ilege to  use  it  as  a  home,  and  that  an  equitable  interest  therein 
may  be  conveyed  by  the  sole  act  of  the  husband,  an  interest 
entitling  the  grantee  to  the  legal  title  to  the  land  upon  the 
termination  of  the  homestead  privilege.    It  was  said  that  the 
statute  must  be  construed  as  preventing  him  from  conveying 
the  legal  title  in  prsesenti,  or  conveying  a  future  estate  in  fee 
simple,    because   such    an    interest   would    enable    the    owner 
thereof  to   seriously  prejudice  the  enjoyment  of  the   home- 
stead right;   but  that  the  mere  conveyance  of  an   equitable 
interest,  enabling  the  vendee  to  call  for  the  legal  title  upon 
the  termination  of  the  homestead  right,  does  not  have  that 
effect.     In   that   the  court   followed   judicial   decisions   made 
under  statutes  more  or  less  similar  to  ours  (Jewett  v.  Brock, 
««  32  Vt.  65 ;  Whiteman  v.  Field,  63  Vt.  654 ;  Gee  v,  Moore, 
14  Cal.   476;  McQuade  v.   Whaley,   31   Cal.   533;    Smith   v. 
Provin,  4  Allen,  616;  Doyle  v.  Cobum,  6  AUen,  71;  Stewart 
V.  Mackey,  16   Tex.  66,    67    Am.  Dec.  609)  in   preference  to 
decisions  to  the  contrary  under  like  statutes  (Phillips  v.  Stanch, 
20  Mich.  369;  Hall  v.  Loomis,  63  Mich.  709,  30  N".  W.  374; 
Barton  v.  Drake,  21  Minn.  299;  Weitzner  v.  Thingstad,  65 
Minn.  244,  66  N.  W.  817 ;  Clarke  v.  Koenig,  36  Neb.  572,  54 
N.  W.  842;  Alford  v.  Lehman,  Durr  &  Co.,  76  Ala.   526; 
Pipkin  V.  Williams,  57  Ark.  242,  38  Am.  St.  Kep.  241,  21  S. 
W.  433).    The  former  authorities  are  to  the  effect  that  a  maiv 
ried  man  may  make  a  good  conveyance  of  the  legal  title  to  land 
Affected  by  the  homestead  right,  subject  to  the  enjoyment  of  such 
right.    TTiis  court  did  not  go  quite  that  far,  as  we  have  seen, 
holding  that  the  farthest  the  husband  can  go,  acting  alone,  is 
to  make  an  executory  contract  binding  the  legal  title  in  equity 
upon  the  satisfaction  of  the  homestead  privilege,  and  that  a  con- 
veyance in  form  conveying  the  legal  title  should  be  given  effect 
only  as  a  conveyance  of  such  equitable  interest. 

Many  courts  have  gone  so  far  as  to  hold  that  such  a  contract 
is  not  good  for  any  purpose  whatever;  that  the  vendee  therein 
can  neither  obtain  the  legal  title  to  the  premises  under  it  in 
any  situation,  nor  maintain  an  action  against  the  vendor  to 
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Tecover  Qie  consideration  paid.     One  of  the  most  significant  of 
such,  cases  is  Weitzner  r.  Thingstad^  55  Minn.  244^  66  )7.  W. 
817.     However^  the  idea  that  the  homestead  which  the  husband 
-cannot  convey  except  in  the  manner  indicated  in  section  2203  ii 
a  mesre  right  in  land^  and  that  the  creation  of  an  equitable  right 
to  the  legal  title,  upon  the  termination  of  the  homestead  priv- 
ilege, does  not  interfere  with  the  latter  interest  and  therefore 
may  be  created,  was  ingrafted  upon  and  made  a  part  of  our 
statute,  section  2203,  as  we  have  indicated,  and  the  decisions  of 
this  court,  in  every  instance  where  the  subject  has  come  up 
fiinoe  that  time,  have  been  in  harmony  therewith :  In  re  Boot's 
Will,  81  Wis.  263,  267,  51  N.  W.  435 ;  Whitmore  v.  ^^  Hay, 
86  Wis.  240,  39  Am.  St.  Rep.  838,  55  N.  W.  708;  Town  v. 
<tensch,  101  Wis.  445,  76  K  W.  1096,  77  N.  W.  893.     The  law 
has  thus  stood  for  nearly  a  quarter  of  a  century,  and  whether  the 
court's  construction  of  the  statute  was  right  or  wrong  it  must 
now  be  considered  the  law  the  same  as  if  the  idea  involved  were 
literally  expressed  in  the  statute.    It  relates  to  property.   It  has 
become,  by  the  lapse  of  time,  a  rule  of  property,  which,  by  well- 
settled  principles,  can  only  be  rightly  changed  by  legislative 
enactment.    That  branch  of  the  government  has  had  ample  op- 
portunity to  consider  the  subject,  and  though  the  statutes  have 
been  carefully  revised  in  recent  years,  no  attempt  has  been 
made  to  change  the  nature  of  the  statutory  homestead  as  de- 
clared by  this  court.    It  may  be  that  the  statutes  ought  to  be 
changed  so  that  the  meaning  of  the  term  'Tiomestead,'*  where 
it    occurs    in    ihe   exemption    clause,    which    unquestionably 
covers  the  whole  title  to  the  land,  will  be  unmistakably  identi- 
cal with  the  homestead  which  the  husband  cannot  alienate 
without  the  consent  of  his  wife  in  the  manner  indicated  in  sec* 
lion  2203,  and  with  the  homestead  which,  under  section  2271  of 
the  Statutes  of  1898,  if  the  owner  dies  not  having  fully  devised 
the  same,  descends  free  from  all  judgments  or  claims  against 
him  except  as  therein  indicated,  to  the  end  that  all  convey- 
ances by  a  married  man  of  his  homestead  or  any  interest 
therein,   legal   or  equitable,   present   or   future,   by   deed   or 
otherwise,  without  his  wife's  consent,  evidenced  by  her  act  of 
joining  in  the  deed,  shall  be  of  no  eflfect  whatever.     It  seems 
that  nothing  short  of  that  will  eflSciently  preserve  the  prop- 
€-rty  chosen  by  the  husband  for  the  family  home,  for  the  bene- 
fit of  himself  and  family,  till  such  time  as  he  sees  fit  to  abandon 
it  as  such. 
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It  f oUowB  from  what  has  been  said  that  Conrad  v.  Sdivamb, 
53  Wis.  372,  10  N.  W.  395,  and  Ferguson  v.  Mason,  60  Wis. 
377,  19  N.  W.  420,  rule  this  case.  To  try  to  distingoish  one 
case  from  another  npon  Ihe  facts,  where  the  mling  principles 
in  one  are  plainly  identical  with  those  ^^^  in  the  other,  creates 
uncertainty  and  confusion  in  the  law.  That  should  be  ayoided 
as  to  any  subject,  but  particularly  in  respect  to  titlots  to  real 
property.  True,  as  counsel  contends,  in  Conrad  v.  Schwamh, 
53  Wis.  372, 10  N.  W.  395,  the  wife  intended  to  sign  a  deed  cca- 
Teying  the  homestead  lands,  but  by  mistake  other  lande  were 
described  in  the  paper,  while  in  this  case  the  wife  refused  to 
sign  the  deed.  But  the  decision  went  solely  upon  the  ground 
tbat  the  statute  deals  only  with  a  homestead  right  in  land, 
and  that  the  wife's  signature  is  not  essential  to  a  conTeyanee 
of  an  interest  in  the  land  which  does  not  disturb  such  right 
The  principles  of  law  upon  which  a  decision  is  based  arc  nec- 
essarily a  part  of  the  decision:  Case  ▼.  Hofibnan,  100  Wis. 
314,  318,  75  K  W.  945 ;  Wells'  Adjudicata,  sec  217 ;  Trustee 
V.  Stocker,  42  N.  J.  L.  115.  There  can  be  no  mistaking  the 
significance  of  this  language  in  the  Conrad  case:  ''The  deed 
of  1863,  executed  by  John  Felton  and  wife  to  the  defendant 
Schwamb,  although  it  did  not  convey  the  land  intended,  mu:^! 
be  treated  in  equity  as  an  executory  contract  by  John  Felton 
to  convey  such  land.  White  the  land  intended  to  be  conveyed 
remained  the  homestead  of  Felton  and  wife,  the  defendant  could 
not  have  enforced  specific  performance  of  such  executory  con* 

tract But  it  was  imdoubtedly  a  valid  contract  for  the 

breach  of  which  Felton  would  probably  have  been  liable  to 

respond  in  damages  to  Schwamb No  good  reason  is 

perceived  why  Schwamb  might  not  have  maintained  an  action 
for  specific  performance  of  such  contract  against  John  Felton, 
whenever  it  was  in  the  power  of  Felton  to  convey  the  land  bar- 
gained for.'' 

No  significance  is  given,  it  will  be  seen,  to  the  mere  fact  that 
the  wife  assented  to  the  making  of  the  deed.  The  law  was 
declared  the  same  as  it  would  have  been  had  the  wife  not 
been  a  party  to  the  transaction  at  all.  The  idea  expressed  is 
that  the  homestead  right  of  the  statute  under  section  2203  if 
one  thing,  and  the  land  subject  to  that  right  another,  and  that 
it  is  the  former  interest  in  tixe  realty  to  which  the  disability  of 
the  husband  relates.  That  was  brought  out  with  unmistakable 
*®*  clearness  in  the  later  case  of  Ferguson  v.  Mason,  60  Wis. 
377,  19  N.  W.  420,  as  we  have  seen. 
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In  the  light  of  the  foregoing  we  cannot  escape  the  con- 
clusion that  our  statute,  section  2203,  as  we  are  bound  to  view 
it  at  this  time,  does  not  preclude  a  married  man,  by  deed  or 
contract  executed  by  him  alone,  from  conveying  an  equitable 
right  to  the  legal  title  to  the  lands  used  as  the  homes-tead  for 
himself  and  wife  at  the  time  of  such  conveyance,  upon  the 
extinguiehment  of  the  homestead  right  by  the  death  of  the 
wife  or  otherwise;  and  that  the  deed  in  question  in  this  case 
must  be  held  good  as  such  a  conveyance  and  enforced  against 
respondent,  who  became  possessed  of  the  legal  title  to  the 
homestead  lands  upon  the  death  of  her  father.  That  requires 
a  reversal  of  the  order  appealed  f  ronu 

By  the  Court.  The  order  appealed  from  is  reversed,  and 
the  oause  remanded  with  directions  to  overrule  the  demurrer 
and  for  further  proceedings  according  to  law. 

TKB  EFFECT  OF  A  OONVEYANOE  OB  EKOUMBSAKOE  OF  IBB 
HOMESTEAD  BT  ONE  ONLY  OF  THE  8FOU8E8.* 

L    Aliaolnte  Oonveyancos. 

a.  The  General  Bule. 

b.  The  Minority  Bule. 

c  Compliance  with  Statutory  Bequirements. 

d.  North  Carolina  Bule. 

e.  Must  not  Trench  Upon  the  Homestead. 

f.  Former  Alabama  Bule. 

XL    Mortgages  and  Deeds  of  Trust. 

a.  Generally. 

b.  Effect  of  the  Adoption  of  Constitutional  Frovisionfl. 
e.    Equitable  Mortgage. 

d.  Under  Trust  Agreement. 

e.  Third  Person  Iffay  Take  Adyaatage, 

f.  Validity  as  to  the  Excess. 

TTT-    Change  or  Benewal  in  Mortgage. 

a    Both  Mnst  Join  Therein. 

b.    Husband  Alone  Extending  the  Statute  of  Limitations. 

1.  Authorities  Allowing  It. 

A.  Depending  on  Nature  of  the  Homestead 

Bight. 

B.  Depending  on  Nature  of  the  Statute  of 

Limitations. 

2.  Authorities  Opposed  Thereto. 

T7m    Surrender  and  Assignment  of  Instrument  U!ader  Which  the 
Homestead  is  Held. 

a.  Certificates  of  School  Lands. 

b.  Lease  or  Contract. 

0.    Assignment  for  Benefit  of  Creditors. 

*UERRXNCS  TO  MONOORAFHIO  KOTI. 

Oonveyanoe  of  homeste«df:  65  Am.  Deo.  482. 
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Y.    For  Public  PnrpoaeA. 

a.  Dedieatlon. 

b.  Eminent  Domain. 

VI.    Tftlabj  Deoeant. 
VXL    To  Wliat  Bztont  IhTaUd. 
TXXL    Validating  CkmToyanoa  by  Babf6q:Q«it  Adi 

a.  By  BdacoUanooiis  ActSL 

b.  By  Abandonment. 

ZZ.    BatoppeL 

a.  AppUeabUlty  of  the  Doctrine. 

b.  Effect  of  Covenants  In  OonTeyaneeiL 
X    Ezceea  Above  Homestead. 

JX    Ckmyeyanoe  by  One  Sponae  to  tlie  Ofliei; 
a*    Generally  Held  Good, 
b.    Ckmveyanee  to  Wife  and  OtaUdren. 
c    Bnle  in  lUlnola—In  Texas. 


a.  Prohibited  Where  Homestead  Intecfecad  Wltt> 

b.  Estoppel  in  laeases. 
c    Oorenant  in  Leases. 

Zm.    Bights  of  Way. 

a.  View  Allowing  Grants  Thereof. 

b.  Criticism  of  the  Bnle. 

ZZV.    Contracts  to  Conyey. 

a.  Same  as  Conyegrances. 

b.  When  Homestead  Character  LosL 

c    Wife's  Befnsal  to  Join,  as  a  Defense, 
d.    Defectlye  Conyeyances  as  Contracts  to  Ooiiv«gr. 
ZV.    Conyeyanoe  of  the  Beyersion. 

XVL    Exceptions  to  the  Bole  Beanirlng  Joinder  of  Bnsbaad 

Wife. 

a.  For  Purchase  Money. 

b.  Prior  Equities  and  Encnmbrancea. 

XVJUL    Voluitary  Consent  of  the  Wife. 

a.  Compliance  With  Statutory  BeqniremeDta. 

b.  In  Writing. 

a    How  Manifested. 

1.  Signature  Alone  Sufficient. 

2.  Must  be  in  Body  of  Deed, 
d.    Fraud  and  Misrepresentation. 

1.  By  Third  Person. 

2.  By  Grantee  or  Mortgagee, 
a.    Mistake  or  Ignorance. 

t,    ISste  Belinquishment  of  Dower, 
g.    Necessity  for  Joint  Assent* 

1.  Must  Exist. 

2.  Separate  Instruments. 

h.    Effect  of  Separation  of  Husband  and  Wlfe^ 

1.  Consent  Still  Necessary. 

2.  Where   Joinder  Bequired  Only  If  LMfeig 

gether. 
1    Effect  of  Insanity  of  One  of  the  SSpoWMk 
J.    Power  of  Attorney. 
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1.    By  One  Spoiue  to  the  Other. 

a    To  a  Third  Party, 
k.    Batmcatlon. 
L    Necessity  for  OonsideratioiL 

XVin.    Constitutionality    of    Stotntes    Bestricting    Alienation    of 
Homesteads. 

XIX    Acknowledgment. 

a.  Importance  of  Statutory  Beqnirementa. 

b.  Strict  Compliance  Necessary. 

c    Bellnqnishment  of  Dower  Therein, 
d.    Friyy  Examination. 

1.  In  OeneraL 

2.  The  Alabama  Bole, 
a    Disqualification  of  Officer. 

1.  Where  Pecuniarily  Interested. 

2.  Acting  Out  of  His  County. 

f .  New  Acknowledgment. 

1.  May  Cure  Defective  Acknowledgment. 

2.  Made  After  Husband's  Death. 

g.  Impeaching  Officer's  Certificate, 
h.    Estoppel  in  Acknowledgments. 

L    Absolute  Conyeyances. 

a.  The  General  Bule.-It  is  well  settled  under  the  statutes  in  a 
large  majority  of  the  stat^  that  the  aUenation  of  a  homestead  by 
one  only  of  the  spouses  is  invalid,  and  passes  no  title  to  the  alienee. 
While,  to  a  great  extent,  the  resuH  of  statutory  enactment,  this  view 
is  much  favored  on  account  of  the  beneficent  character  and  pur- 
poses of  the  homeetead  laws.  "Exemption  is  not  intended  merely 
ae  a  boon  to  the  head  of  a  family.  It  has  a  broader  purpose.  It  pro- 
poses to  secure  to  the  resident  and  his  family  a  home  and  a  shelter 
of  which  they  cannot  be  deprived  by  the  visitations  of  adversity  or 
by  the  demands  of  creditors.  It  provides  alike  for  the  family,  while 
the  head  of  it  is  Uving,  and  for  the  widow  and  chUdren,  composing, 
the  family  after  his  death":  Miller  v.  Marx,  55  Ala.  322. 

A  conveyance  of  the  homestead  property  by  one  of  the  spouses 
without  the  consent  of  the  other  was  held  void  in  the  following  caees 
which  represent  the  weight  of  authority:  Halso  v.  Seawright,  65  Ala. 
431;  Marks  v.  Wilson,  115  Ala.  561,  22  South.  134;  Park  v.  Park 
(Ark.),  72  a  W.  993;  Dunn  v.  Tozer,  10  CaL  167;  Clarkin  v.  Lewis, 
20  CaL  634;  Myrick  v.  Bill,  5  Dak.  167,  37  N.  W.  369;  Stowell  v. 
Tucker,  7  Idaho,  312,  62  Pac.  1033;  Marshall  v.  Barr,  35  III.  106; 
Eichards  v.  Greene,  73  111.  54;  Gray  v.  Schofield,  175  111.  36,  51  N. 
E.  684;  Burnap  v.  Cook,  16  Iowa,  149,  85  Am.  Dec.  507;  Schermer- 
hom  y.  Mahaffie,  34  Kan.  108,  8  Pac.  199;  Hill  y.  Alexander,  2  Kan. 
App.  251,  41  Pac.  1066;  Fisher  v.  Meister,  24  Mich.  447;  Gansou 
V.  Baldwin,  93  Mich.  217,  53  N.  W.  171;  Smith  v.  Sackor,  23  Minn* 
454;  Johnson  y.  Hunt,  79  Miss.  639,  31  South.  205;  Haselton  v. 
Haaelton,  166  Mo.  182^  65  S.  W.  1005;  Larson  v.  Butts,  22  Neb.  870, 
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35  N.  W.  190;  Violet  v.  Boee,  39  Neb.  660,  58  N.  W.  216;  Buettgea- 
bach  ▼.  Gerbig  (Neb.),  90  N.  W.  654;  Wittkowsky  v.  GidneT,  124  N. 
C.  437,  32  &  £.  731;  Kenned/  ▼.  Stocej,  60  Tenn.  (1  Baxt.)  220; 
Collins  ▼.  Boyett,  87  Tenn.  334,  10  S.  W.  512;  Cox  ▼.  Keathl^,  99 
Tenn.  522,  42  a  W.  437;  Bank  of  Cookville  v.  Brier  (Tenn.),  43  8.  W. 
140;  McBroom  ▼.  WhiteAeld,  108  Tenn.  422,  67  &  W.  794;  SteDiagi 
▼.  Hnllom,  89  Tex.  431,  35  a  W.  2;  Oober  y.  Smith  (Tex.  (Ht.  App.}, 
86  a  W.  910;  Virginia  ete.  Iron  Go.  ▼.  McClelland,  98  Va.  424^  36 
a  £.  479;  In  re  Smith,  2  Hughes,  307,  Fed.  Caa.  No.  12^9  eon- 
aidering  a  Virginia  statute.  Nor  can  the  husband,  without  the  wife's 
eonsent,  transfer  title  even  conditionally:  Moore  ▼.  Beaves,  15  Kan. 
150.  And  the  wife  must  join,  even  though  a  life  estate  in  the  home- 
stead is  reserved  to  her:  Gadsby  v.  Monroe,  115  Mich.  282,  73  N. 
W.  367. 

A  wife  cannot  be  forced  to  part  with  her  right  to  the  homc«tead. 
So  where  a  purchaser  of  property  received  a  deed  from  the  husband 
alone,  and  filed  a  bill  in  chancery,  praying  for  an  assignment  of 
the  homestead  in  such  premises,  and  the  premises  not  being  sus- 
ceptible of  division,  the  court  decreed  that  the  wife  should  convey 
to  the  purchaser  her  homestead  right,  upon  his  depositing  in  court 
one  thousand  dollars  for  her  benefit,  it  was  held  that  such  decree  was 
void,  the  court  saying:  ''To  permit  this  decree  to  stand,  would  al- 
low the  husband  to  do  indirectly  by  the  aid  of  the  court  that  which 
he  is  prohibited  by  the  statute  from  doing  directly,  which  caBaet 
be  tolerated":  Brooks  v.  Hotchkiss,  4  Hi,  App.  175. 

A  sale  of  the  homestead  at  auction  is,  of  course,  invalid  if  the 
wife  does  not  join,  and  will  not  be  specifically  enforced:  Ghirloek  v. 
Baker,  46  Iowa,  334. 

In  all  such  cases  there  must  be  an  actual,  legal  homestead.  A 
wife  acquires  no  separate  rights  in  a  homestead  which  the  hu^ 
band  had  purchased  in  his  own  name  in  fraud  of  creditors:  In  re 
Boothroyd,  15  N.  B.  B.  368,  Fed.  Gas.  No.  1653. 

b.  The  Minority  Bula — ^A  few  jurisdictions  hold  that  a  wife's 
consent  is  not  necessary,  and  a  conveyance  from  her  husband  alone 
passes  title,  he  being  the  owner  of  the  land  embracing  the  homestead: 
Wright  ▼.  Whittick,  18  Colo.  54,  31  Pac  490;  Whitesides  v.  Cushea- 
berry,  8  Ky.  Law  Bep.  590;  Fribble  v.  Hall,  76  Kjr.  (13  Bush)  61, 
citing  Brame  ▼•  Craig,  12  Bush,  404;  Gullett  v.  Arsett,  19  Ky.  Law 
Bep.  1892,  44  S.  W.  957;  Gunnison  v.  Twitchel,  38  N.  H.  62;  Cook 
v.  Higley,  10  Utah,  228,  37  Pac.  836.  In  Arkansas,  Nebraska,  and 
Tennessee  this  view  was  at  one  time  followed,  but  is  so  no  longer: 
Elenk  v.  Enoble,  87  Ark.  298;  Schielda  ▼.  Horbach,  49  Neb.  262,  68 
N.  W.  524;  Bilbrey  ▼.  Boston,  63  Tenn.  (4  Baxt.)  232;  Nichol  t. 
Davidson  County,  76  Tenn.  (8  Lea)  389. 
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c.  Compliance  with  Statutory  Beiiiiiirements.— Where  hy  statute 
certain  requirements  mixet  be  complied  with  before  the  homestead 
exemption  attachee,  the  husband  alone  maj  eonvej  until  bo  doBe^ 
as  where  it  mast  be  recorded  or  a  claim  filed:  Kennedy  ▼•  BroyleSi 
65  Mo.  App.  257;  Child  y.  Singleton,  15  Key.  461;  Oommereial  ete. 
Bank  y.  Corbett,  5  Saw.  643,  Fed.  Cae.  No.  3058. 

d.  Korth  OaroUna  Rule. — ^In  North  Carolina,  if  the  homestead  li 

set  apart  and  allotted,  the  husband  alone  cannot  convey  it,  but  where 

not  allotted  he  preserves  his  jus  disponendi:  Dixon  y.  Bobbins,  114 

K.  C.  102,  19  S.  E.  239.    To  the  same  effect  are  Hughes  y.  Hodges, 

102  N.  C.  236,  9  S.  E.  437;  Fleming  y.  Graham,  110  N.  C.  374,  14 

6.  E.  922.    The  power  of  a  husband  thus  to  convey  was  restricted 

in  Cawfield  y.  Owens,  130  N.  C.  641,  41  S.  E.  891,  where  the  eourt 

held  that  though  there  had  been  no  allotment  of  the  homestead,  if 

there  was  a  judgment  against  the  husrband  under  which  execution 

might  issue,  his  wife's  signature  was  necessary  to  the  validity  of 

a  deed  thereof. 

Previous  to  the  constitution  of  1870,  In  Tennessee,  the  homestead 
was  required  to  be  laid  off  before  there  was  any  necessity  for  the 
wife's  joining  in  its  transfer:  Kincaid  y.  Burem,  77  Tenn.  (9  Lea), 
553. 

e.  Must  not  Trench  npon  the  Home8tead.~The  husband  mlone 
may  convey,  provided  he  does  not  trench  upon  the  statutory  amount 
of  the  homestead:  Nixon  v.  Hewes,  80  Miss.  88,  31  South.  899; 
Thorp  T.  Thorp,  70  Yt.  46,  39  AtL  245.  So  where  he  gave  his  sole 
deed  to  an  undivided  one  hundred  and  ten  acres  out  of  a  three 
hundred  and  ten  acre  tract,  community  property  occupied  as  a 
homestead,  tt  was  held  good:  Mass  y.  Bromberg  (Tex.  Civ.  App.), 
66  8.  W.  468.  But  where  he  conveys  part  of  the  homestead,  and 
the  value  of  the  remaining  portion  is  leee  than  the  statutory  amount, 
the  wife  may  recover  a  homestead  in  the  tract  conveyed,  although  the 
husband  owns  other  lands  in  excess  of  that  sum:  Cottrell  y.  Bogersy 
99  Tenn.  488,  42  S.  W.  445. 

f.  Former  Alabama  Bnle. — ^A  peculiar  construction  of  the  home- 
stead law  existed  formerly  in  Alabama,  where  the  law  exempted  a 
homestead  not  exceeding  a  fixed  amount,  and,  after  being  reduced 
to  its  lowest  practical  area,  it  still  exceeded  that  sum,  it  was  held 
not  protected  by  the  constitutional  provision,  and  could  be  alienated 
by  the  husband  alone:  Farley  y.  Whitehead,  63  Ala.  295.  This 
was  altered  by  statute,  providing  that  no  title  to  the  homestead 
interest  in  inch  a  case  sl^ould  pass,  but  that  the  husband  or  wife 
might  maintain  a  bill  in  equity  to  have  the  land  sold  and  the  home- 
stead interest  set  apart:  Thompson  v.  Sheppard,  85  Ala.  611,  5  South. 
834. 

It  is  well  known  thaA  the  homestead   declaration  or  claim  may 
include  property  of  greater  extent  or  value  than  the  statute  permits 
Am.  St.  Rep.,  Tol.  05—58 
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tlM  elaimant  to  Tetaiii,  in  whieh  event  it  would  aeem  th&t  fibe 
propertj  was  in  part  impressed  with  the  homestead  eharaeteristie, 
and  in  part  free  from  it,  and  that  the  free  part  should  be  snbjeet 
to  alienation  or  eneambranee  to  the  same  extent  as  if  not  included 
within  ihe  homestead  claim.  The  question  here  suggested  is  oat 
of  very  great  importance,  and  it  is  surprising,  and  a  matter  for 
regret,  that  the  decisions  upon  the  subject  do  not  yet  permit  of  anj 
eonfident  answer  to  it.  We  have,  however,  already  cited  several  eases 
which  affirm  tha-t  the  excess  is  subject  to  conveyance  by  the  hus- 
band without  the  consent  of  the  wife.  On  the  other  hand,  the 
California  eases  appear  to  proceed  upon  the  assumption  that  what- 
ever is  included  within  the  declaration  of  homestead  is  impresssd 
with  the  homestead  characteristic,  and  that  there  is  no  way  of 
separating  that  which  is  imfHressed  from  that  which  is  not,  ex- 
cept under  the  provision  of  the  code  providing  the  procedure  when 
a  homestead  has  been  subjected  to  levy  nnder  execution.  Thus, 
it  is  said  in  Quackerbush  v.  Beed,  102  Cal.  500,  37  Pac.  755:  ''The 
homestead  was  the  land  or  premises  described,  and  any  attempt  to 
convey  or  mortgage  it  is  unavailing.'' 

Assuming,  however,  as  is  asserted  in  the  majority  of  the  eases^ 
upon  the  subject,  that  the  husband's  conveyance  may  have  some  ef- 
fect, when  the  premises  conveyed  are  greater  in  value  or  extent  than 
can  be  claimed  as  exempt  from  execution,  what  are  the  relative 
rights  and  remedies  of  the  grantee  under  his  deed,  or  of  the  home- 
stead claimant  and  his  familyf  Do  they  and  such  grantee  hold  the 
property  as  tenants  in  common,  and  has  the  grantee  a  right  to  enter 
into  possession  of  the  property,  and  enjoy  it  or  any  part  of  it,  as 
against  the  wish  of  those  entitled  to  the  homestead f  And  haa  he  or 
they  any  remedy  by  which  the  part  to  which  each  is  entitled  may 
be  separated  from  the  other  f  The  only  answer  we  can  make  to  this 
is  to  say  that  in  the  case  of  the  State  Nat.  Bank  of  Louisiana  \. 
Lyons,  52  Miss.  181,  it  was  held  that  the  grantee  might  maintain 
a  suit  in  equity  for  the  purpose  of  having  ascertained  and  set 
aside  to  him  the  part  to  be  thereafter  held  free  from  the  homestead 
clainu 

n.    Mortgages  and  Deeds  of  Trust. 

a.  Generally.— Those  courts  holding  void  absolute  eonveyaaees 
by  the  husband  alone  also  consider  invalid  mortgages  and  deeds 
of  tru9t  of  the  homestead:  Watts  v.  Gordon,  65  Ala.  546;  Park  t. 
Park  (Ark.),  72  S.  W.  993;  Lies  v.  De  Diablar,  12  CaL  327;  Best 
▼.  Allen,  30  111.  30,  81  Am.  Dec.  338;  Way  v.  Scott  (Iowa),  91  K 
W.  1034;  Dollman  v.  Harris,  5  Kan.  597;  Ayres  v.  Probaseo,  14 
Kan.  175;  Hammond  v.  Bathbone,  113  MicJi.  499,  71  N.  W.  858; 
75  N.  W.  928;  Wilder  v.  Haughey,  21  Minn.  101;  Smith  v.  Lackor, 
23  Minn.  454;  Conway  v.  Elgin,  38  Minn.  469,  38  N.  W.  370;  Huh- 
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bard  ▼.  Sage  ete.  Co.  (Miss.),  33  South.  413;  Watterson  v.  Bonner 
Go.y  19  Mont.  554,  61  Am.  St.  Bep.  527,  48  Pac.  1108,  citing  Amerl- 
can  Say.  ete.  Aasn.  ▼.  Bnrghardt,  19  Mont.  323,  61  Am.  St.  Bep. 
507,  48  Pac.  391;  Swift  v.  Dewey,  20  Neb.  107,  29  N.  W.  254;  Me- 
Creery  v.  Schaflfer,  26  Neb.  173,  41  N.  W.  996;  Whitlock  v.  Oosson, 
35  Neb.  829,  63  N.  W.  980;  Downing  ▼.  Hartshorn  (Neb.),  95  N. 
W.  801;  Anderson  v.  Stadlmann,  17  Wash.  433,  49  Pac.  1070.  While 
the  Kentucky  courts  hold  that  a  deed  of  the  homestead  by  the 
husband  alone  is  valid,  they  consider  a  mortgage  executed  without 
the  wife's  assent  void:  Tong  v.  Eifort,  80  Ky.  152;  White  v.  Curd, 
86  Ky.  19,  5  S.  W.  553.  As  to  the  exemption  of  crops  upon  the 
homestead  mortgaged  by  the  husband  alone,  eee  Martin  v.  Davis, 
104  Ga.  633,  30  S.  £.  753. 

In  Missouri  the  husband  alone  may  mortgage  the  homestead  if  no 
claim  therefor  has  been  filed  by  the  wife:  Tucker  v.  Wells,  111  Mo. 
399,  20  S.  W.  114;  Greer  v.  Major,  114  Mo.  145,  21  S.  W.  481,  over- 
ruling Bieeke  ▼.  Weetenhoff,  85  Mo.  642,  and  Kaes  ▼.  Gross,  92  Mo. 
647,  1  Am.   St.  Bep.   767,  3  S.  W.  840. 

Formerly  in  Vermont  actual  occupancy  of  the  premises  as  a  home* 
stead  was  required  in  order  to  make  a  joinder  of  the  wife  necessary 
to  the  validity  of  a  mortgage:  Spaulding  v.  Crane,  46  Yt.  292. 

h.  Effect  of  the  Adoption  of  Constitutional  ProYi8lonB.~It  was 
held  in  Ex  parte  Jeter,  64  S.  C.  405,  42  S.  £.  196,  that  the  provisions 
of  the  constitution  of  1895,  relating  to  the  alienation  of  homesteads, 

were  not  retroactive,  and  a  mortgage  thereof,  assigned  before  the 
constitution,  but  executed  after,  did  not  require  the  signature  of 

both  huffb&nd  and  wife.  But  where  executed  after,  in  payment  of  a 
debt  incurred  before,  the  constitution  went  into  effect,  the  wife  must 

join  in  the  mortgage:  Slaughter  v.  McBride,  69  Ala.  510. 

c  Equitable  Mortgage. — ^Where  a  mortgagor  executed  to  a  mort* 
gagee  a  promissory  note,  reciting  that  it  should  be  covered  by,  or 
subject  to,  the  mortgage,  this  was  held  to  show  an  intent  to  make 
the  mortgage  a  valid  security  for  the  debt,  and  to  create  an  equiti^ 
ble  mortgage  on  the  premises  for  payment;  but  if  the  note  was  signed 
by  the  husband  alone,  the  equitable  lien  thereof  was  held  not  to 
attach  to  the  homestead  included  in  the  lands  conveyed:  Butts  ▼• 
Sroughton,  72  Ala.  294. 

d.  Under  Trust  Agreement.— Where  a  husband  and  wife  convey 
in  trust  for  the  former  land  which  afterward  becomes  homestead^ 
with  power  in  the  trustee  to  convey  without  intervention  or  signa- 
ture of  the  grantors,  and  such  trustee  conveys  to  a  third  person  in 
trust  for  the  husband,  under  an  agreement  that  the  latter  trustee 
shall  not  convey  or  encumber  it  without  the  husband's  consent,  suck 
trustee  can,  when  requested  by  the  husband,  mortgage  it  without 
the  wife's  joining  therein:  Des  Moines  Ins.  Co.  y.  Mclntirei  99  lowSi; 
60,  68  N.  W.  565, 
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•.  Third  Peraon  mar  *«*«  Advantage.— The  failure  of  tiie  wifii 
lo  joia  may  be  taken  advantage  of  by  a  third  person.  So,  whfln 
in  answer  to  an  action  to  foreclose  a  senior  mortgage,  exeented  by 
Ihe  husband  alone,  a  junior  mortgagee,  holding  a  mortgage  exeented 
by  both  husband  and  wife,  sets  up  that  the  property  was  homestead, 
nnd  that  the  wife  did  not  join  therein,  it  is  a  good  defense,  ©▼« 
though  the  mortgagor  does  not  defend:  Alley  t.  Bay,  9  Iowa,  509. 

f.  Validity  as  to  the  Bzcess.— In  Moss  ▼.  Warner,  10  CaL  296, 
It  was  held  that  a  mortgage  on  the  homestead,  executed  by  the 
husband  alone,  was  of  no  validity  as  a  lien  upon  the  premises  to  the 
exemption  of  the  statutory  amount.  Other  cases  go  further  nnd 
aiBrm  that  such  mortgage  is  wholly  void,  irrespective  of  the  vnafaie 
ef  the  property:  Edwards  v.  Simms  (Ariz.),  71  Pac  902,  eiting 
fjuackenbush  v.  Beed,  102  Gal  493,  37  Pac.  755. 

ZZL  Change  or  Se&ewal  in  Mortgage, 
a.  Both  Host  Join  Theredn.— Where  a  mortgage  on  the  home- 
stead has  been  executed  by  both  husband  and  wife,  it  is  valid,  but 
the  same  strict  rules  apply  to  a  change  in  the  mortgage,  or  renewal 
thereof  by  the  husband  alone  that  apply  to  the  original  exeention 
ef  the  instrument.  ''The  husband,  without  the  consent  of  the  wife, 
cannot  mortgage  the  homestead,  or  enlarge  or  extend  the  terms  of 
eny  such  mortgage  by  his  own  agreement,  or  prolong  the  statute  of 
Kmitations  upon  it,  or  renew  it,  or  materially  change  it  in  any  re- 
spect, or  its  legal  effect,  or  revive  it,  after  it  is  once  paid  or  other- 
wise discharged":  Smyth  on  Homesteads,  sec.  271;  Barber  v.  Babel, 
M  CaL  11;  Thompson  v.  Pickel,  20  Iowa,  490;  Spencer  ▼.  FredendaH, 
15  Wis.  666;  Gamp1>ell  v.  Babcoek,  27  Wis.  512;  Dunn  v.  Buckley, 
56  Wis.  190,  14  K.  W.  67.  See,  also,  Blake  v.  McCash,  91  Iowa, 
544,  60  N.  W.  127. 

The  new  mortgage  may,  however,  be  considered  as  the  eld  eaa^ 
enly  in  a  different  form.  In  Van  Sandt  v.  Alvis,  109  CaL  105,  50 
Am.  St.  Bep.  27,  41  Pac.  1014,  a  mortgagor,  after  having  declared  a 
homestead  on  the  mortgaged  premises,  received  «ui  extension  of  tiras^ 
and  executed  a  new  note  and  mortgage  on  the  same  property,  his 
wife  not  joining  therein;  this  the  mortgagee  recorded  and  then  satis- 
fied the  old  mortgage  of  record.  The  court  held  that  though  the 
latter  mortgage  was  not  effective  as  against  the  wife,  equity  would 
consider  it  simply  as  changing  the  form  of  the  old  mortgage,  and 
enforceable  upon  the  same  terms  as  it  would  have  been  at  the  dat« 
ef  bringing  suit.  So,  if  the  original  note  and  mortgage  are  barred 
by  the  statute  of  limitations  at  the  time  of  the  foreclosure  suit,  t 
new  mortgage  by  the  husband  alone  is  of  no  effect:  Barber  ▼• 
Babel,  36  Cal.  11.  See,  however,  Jenkins  ▼.  Simmons,  87  Kan.  496, 
15  Pac  522,  where  the  court  refused  to  set  aside  a  releaee  of  a 
SMirtgage,  the  new  one  not  being  joined  im  by  the  wlfSb 
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A  xelinqniahmMit  bj  the  husbaiid  alone  of  the  right  to  redeem 
from  a  mortgage  does  not  bar  the  wife's  right  of  homestead:  Hag* 
gerty  ▼.  Brower,  105  Iowa,  395,  75  N.  W.  321. 

Ik    Bosband  Alone  Extending  the  Statute  of  Limitatlonfl. 

1.    Anthorities  Allowing  It. 

A.    Depending  on  Nature  of  the  Homestead  Bight.— The  question 
whether  the  husband  alone  maj  extend  the  time  for  payment  oC 
the  mortgage  depends  upon  what  the  eourt,  in  which  the  poini 
arises,  considers    the  nature  of  the  wife's  interest  in  the  home- 
stead.   This  is  pointed  out  in  Smith  v.  Scherck,  60  Miss.  491,  im 
the  following  language;  ''In  several  of  the  states  it  is  held,  under 
statutes  declaring  mortgages  of  the  homestead  void  unless  the  wife 
joins  in  them,  that  a  renewal  of  the  debt  protected  by  mortgage 
-will  not  prolong  the  security  except  by  the  renewed  assent  of  the 
'wife;  but  this  conclusion  is  based  upon  the  premise  that  the  effect 
of  such  statutes  is  to  give  the  wife  a  right  of  property,  or  at  least 
a  legal  interest  in  the  homestead,  though  the  legal  title  is  in  the 
husband.    From   such   a  premise  the   conclusion   is   sound.     If    the 
wife  la  by  the  statute  vested  with  any  legal  or  equitable  ownership 
in  the  homestead^  it  seems  clear  that  in  order  to  prevent  the  bar 
of  the  statute  of  limitations  she  must  renew  her  mortgage  in  the 
mode  pointed  out  by  the  statute  for  executing  it,  and  such  is  ths 
doctrine  in  several  states:  Smyth  on  Homesteads,  sec.  271.    But  our 
doctrine   is   that    our   statute  •  .  .  •  confers   no    right    of   property 
upon  the  wife,  but  a  simple  veto  power  upon  the  sale  or  encumbering 
of  it:  Billingsley  v.  Niblett,  56  Miss.  637.    It  remains,  despite  ths 
statute,  the  exclusive  property  of  the  husband  where  the  legal  titls 
resides  in  him,  but  with  a  limitation  upon  the  jus  disponendi,  by 
which  he  is  prevented  from  selling  or  encumbering  it  without  ths 
conjoint  act  of  the  wife.    When,  however,  she  has  given  her  assent 
in  the  mode  appointed  by  law,  it  is  operative  to  its  full  effect,  and 
ean  neither  be  recaUed  nor  restricted  by  her.    When,  therefore,  she 
joins   in   mortgage   of   it   to   secure   a   debt,   the   property,   quoad 
the  mortgage,  ceases  to  be  a  homestead,  and  is  bound  ae  any  other 
property  of  the  husband  would  be;  and  as  long,  therefore,  as  the 
debt  is  kept  alive  by  him  who  owes  it,  the  mortgage  remains  in 
full  force.    Having  consented  that  it  might  be  bound  for  that  debt^ 
it  must  so  continue  until  the  debt  be  discharged  by  judgment,  or 
by  such  lapse  of  time  as  constitutes  a  valid  bar  in  behalf  of  ths 
debtor.    We  speak  only  of  a  ease  where  the  debt  is  kept  alive  by 
renewals,  and  a  new  promise  made  and  executed  before  any  bar  at- 
tached, and  have  no  reference  to  a  case  where  a  debt  fully  barred 
is  renewed  by  the   husband."    See,   also,  Hambrick   v.   Jones,   64 
Hiss.  240,  8  South.  176. 
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B.  Dep«DdJiig  on  Nature  of  the  Statute  of  Umitatlotis.— The  aa- 
tiure  of  the  statute  of  limitatioxui  ie  also  of  importance  in  deternuBiag 
the  effect  of  a  renewal  by  the  husband  alonou  In  Mahon  ▼.  Coolej, 
86  Iowa,  479,  the  court  said:  "  Whatever  may  be  the  wife's  inter- 
est in  the  homestead,  she  convejed  it  bj  the  mort^rage  to  secure  the 
debt,  and  it  follows  from  the  foregoing^  rules  that  the  mortgage 
win  bind  her  interest  until  the  debt  be  discharged.  But  the  opera- 
tion of  the  statute  of  limitation  is  not  to  discharge  the  debt;  it 
•implj  bars  the  remedy.  •  •  .  .  The  remedy  is  cut  off  by  the  statute; 
It  is  restored  by  the  admission.  In  neither  case  is  the  debt  itself 
affected." 

2.  Authorities  Opposed  Thereto. — Other  authorities^  however,  hold 
that  the  husband  alone  cannot  extend  the  time  for  suing,  and  that 
such  an  agreement  does  not  continue  the  life  of  the  mortgage  beyond 
the  time  when  it  would  otherwise  be  barred:  Barber  v.  Babel,  36 
Cal.  11;  Hardman  ▼•  Portsmouth  Say.  Bank,  10  Kan.  App.  327,  61 
Pac.  984;  affirmed,  61  Pac.  1131;  Dunn  v.  Buckley,  56  Wis.  190,  14 
K.  W.  67.  But  a  mere  agreement  to  extend  the  time  does  not  de- 
stroy the  validity  of  the  original  mortgage:  Jenness  v.  Cutler,  IS 
Kan.  500. 

IV.  Surrender  and  Assignment  of  Instrument  under  VQiieii  tfea 

Homestead  is  Held. 

a.  Oertiilcates  of  Sdiooi  Lands.— The  wife  must  join  in  the  as- 
signment of  a  certificate  of  school  lands,  held  as  a  homestead:  Hart- 
man  V.  Munch,  21  Minn.  107;  Law  v.  Butler,  44  Minn.  482,  47  N.  W. 
63;  and  this  is  so  although  the  hueband  had  received  no  patent 
from  the  state,  but  had  paid  the  purchase  money:  McCabe  v.  Mas- 

auehelU,   13   Wis.   478. 

b.  Lease  or  Contract.— A  husband  cannot  by  his  sole  act  assign 
or  surrender  a  lease,  under  which  a  homeetead  is  occupied:  Beranek 
T.  Beranek,  113  Wis.  272,  89  K.  W.  146;  although  formerly  held  valid: 
Platto  V.  Gady,  12  Wis.  461,  78  Am.  Dec.  762.  Nor  can  he  alone 
assign  or  surrender  a  contract  under  which  he  and  his  wife  claim 
title:    Gardner  v.  Gardner,  123  Mich.  673,  82  N.  W.  522;   Bawles 

V.  Beiehenbach  (Neb.),  90  N.  W.  943.  See,  also,  Lessell  v.  Goodman, 
97  Iowa,  681,  69  Am.  St.  Bep.  432,  66  N.  W.  917,  citing  Pelan  v. 
Be  Bevard,  13  Iowa,  53.  And  where  the  husband  cancels  such  con- 
tract, his  wife,  in  her  own  name,  may  have  specific  performance 
decreed:  McKee  v.  Wilcox,  11  Mich.  358,  83  Am.  Dec.  743.  An  as- 
signment  of  such  contract  before  the  wife  had  any  homestead  right 
in  the  property,  however,  is  valid  by  the  husband  alone:  Dahl  v. 
Thompson,  98  Iowa,  599,  67  N.  W.  579. 

As  to  the  cancellation  of  a  bond  to  reconvey  the  property  to 
the  owner  and  his  wife  by  agreement  of  the  husband  alone  mot 
binding  the  wife,  see  Shaffer  v.  Huff,  49  Ga.  589. 
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e.  Aflslgiuneiit  for  Benefit  of  Orediton.— A  deed  of  assignment 
for  the  benefit  of  his  ereditors  executed  hj  the  debtor  alone  does 
aot  devest  him  or  his  wife  of  their  homestead  exemption,  that 
coming  within  the  statute  that  ''no  mortgage,  release  or  waiver  of 
exemption  shall  be  valid"  unless  subscribed  by  husband  and  wife: 
Hemphill  v.  Haas,  88  Ky.  492,  11  S.  W.  510,  11  Kj.  Law  Bep.  62. 
As  to  the  assignment  of  a  mortgage  prior  to  the  homestead  being 
held  good  as  against  it,  see  Spalti  v.  Blumer,  63  Minn.  269,  65  N« 
W.  454. 

V.    For  Pablie  Purposes. 

a.  Dedication.— Under  a  statute  providing  against  the  conveyanee 
Of  encumbrance  of  the  homestead,  unless  by  the  joint  act  of  the 
husband  and  wife,  a  husband  alone  cannot  dedicate  the  homestead 
to  a  public  use:  City  and  County  of  Saa  Francisco  v.  Grote,  120 
Cal.  59,  52  Pac.  127. 

1>.    Eminent  Domain. — ^Where,  however,  the  homestead  ia  taken 
under  the  law  of  eminent  domain,  the  husband  may  dispose  of  the 
money  received  therefor,  and  the  wife's  consent  is  not  necessary: 
Canty  v.  Latterner,  31  Minn.  239,  17  N.  W.  385. 

VI.    Title  by  Descent. 

Voluntary  alienation  does  not  refer  to  title  by  descent:  Turner 
T.  Bennett,  70  HI.  263.  In  that  case  the  court  said:  "The  term 
'alienation,'  used  in  the  amendatory  act,  cannot,  in  any  proper 
sense,  apply  to  the  case  of  the  descent  of  lands  to  heirs  under  the 
law  of  descent.  It  must  mean  a  transfer  or  conveyance,  such  an 
one  as  the  signature  and  acknowledgment  of  a  party  are  proper 
to  effect,  as  the  law  requires  those  acts  as  conditions  to  the  alienation 
of  the  homestead.  If  the  homestead  exemption  applies  to  the  case 
of  the  descent  of  property,  then  it  may  be  released  in  the  mode 
provided  by  the  statute,  as  the  act  contemplates  that  it  may  be 
released.  But  it  would  be  preposterous  to  suppose  the  legislature 
intended  any  such  thing,  as  that  the  'signature  and  acknowledg- 
ment of  the  wife'  should  apply  to  the  case  of  the  operation  of  the 
law  of  descenf 

vn.  To  What  Extent  invalid. 
Where  by  law  all  conveyances  and  eneumbraneee  of  the  homestead 
by  one  only  of  the  spouses  are  declared  to  be  invalid,  this  means 
that  they  are  absolutely  void,  and  may  be  taken  advantage  of  by 
either  the  husband  or  wife,  or  a  third  person,  as  if  no  deed  had 
been  executed:  Goodwin  v.  Goodwin,  113  Iowa,  319,  85  N.  W.  81; 
Morris  v.  Ward,  5  Kan.  239;  Atkinson  v.  Gowdy,  10  Ky.  Law  Bep. 
173,  8  S.  W.  698:  Sherrid  v.  Southwiok,  43  Mich.  515,  5  N.  W.  1027; 
Barton  v.  Drake,  21  Minn.  299;  Abell  v.  Lothrop,  47  Vt.  375;  Martin 
V.  Harrington,  73  Vt.  193,  87  Am.  St.  Bep.  704,  50  Aa  1074.    And 
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SUlUagt  T.  Hnlliun,  99  Tex.  431,  35  8.  W.  2.  8o  wltera  a 
g«ge  of  the  homestead  is  roid  m  to  the  wife  on  aeeoimt  of  mmiM 
iBeapeeitj,  it  it  also  void  as  to  the  husband:  BaUinger  ▼•  LoatSTy 
83  K7.  Law  Bep.  88-53,  67  &  W.  866. 

vnL    Validatliig  Oonveyaiice  tj  8ii1»e^[iieiit  Axt^ 

a.  Bj  Mlacellameoiii  Acta.— The  law  is  that  sueh  eoBYeyaBeAa  be- 
ing Yoidy  they  eamiot  be  validated  by  any  subsequent  act:  Morna 
Y.  Ward,  5  Kan.  839.  80  where  the  land  sobseqnentlj  loaea  ita 
eharaeter  aa  a  homestead,  title  thereto  will  not  pass  by  means  of 
the  former  void  deed:  Barton  ▼.  Drake,  81  Minn.  89;  Law  ▼.  But- 
ler, 44  Minn.  482,  47  N.  W.  58;  McKensie  ▼.  Shows,  70  Mian.  3^ 
35  Am.  St.  Bep.  654,  18  South.  336;  Herron  t.  Knapp  ate.  Co.,  78 
Wis.  553,  40  N.  W.  149.  Nor  does  the  subsequent  death  of  the 
wife  without  ehildrea  make  it  a  good  eonveyance:  Martin  ▼•  fiar> 
rington,  73  Yt.  193,  87  Am.  St.  Bep.  704,  50  AtL  1074;  jior  a  anb- 
sequent  divorce:  Alt  t.  Banholzer,  39  Minn.  511,  12  Am.  St.  Bep. 
681,  40  N.  W.  830. 

b.  By  Abandonment. — ^The  subsequent  abandonment  of  the  home- 
stead does  not  impart  validity  to  a  deed  void  by  virtue  of  the  fast 
that  only  one  of  the  spouses  signed  it:  Pipkin  v.  Williams,  57  Ark» 
242,  38  Am.  St.  Bep.  241,  21   S.   W.  433;   Belden  v.  Younger,  76 
Iowa,  567,  41  N.  W.   317,  citing  Lunt  v.  Neeley,  67  Iowa,   97,   24 
K.  W.  739;  Stinson  v.  Biehardson,  44  Iowa,  373;  Bruner  v.  Bate- 
man,  66  Iowa,  488,  24  N.  W.  9;  Gowgell  v.  Warrington,  66  Iowa, 
666,  24  N.  W.  266;  Alexander  v.  Vennum,  61  Iowa,  160,  16  N.  W. 
80;  Donner  v.  Bedenbaugh,  61  Iowa,  269,  16  N.  W.  137;   Bamett 
V.  Mendenhall,  42  Iowa,  296;  Clark  v.  Evarts,  46  Iowa,  250.    Sefl^ 
however,  the  following,  to  the  effect  that  abandonment  and  acqui- 
sition of  a  new  homestead  operate  to  pass  title,  though  the  deed 
not  executed  by  the  wife:  Anderson  v.  Carter  (Tex.  Civ.  App.),  69 
S.  W.  78,  citing  Marler  v.  Handy,  88  Tex.  429,  31  &  W.  636;  StaUinga 
V.  Hullum,  89  Tex.  431,  35  S.  W.  2;  Colonial  etc.  Mortgage  Co.  v. 
Thetford  (Tex.  Civ.  App.),  66  S.  W.  103.    As  to  the  abandonment 
of  the  business  homestead,  see  Inge  v.  Cain,  65  Tex.  75;   IMckaoa 
V.  Allen  (Tex.  Civ.  App.),  24  S.  W.  661.    In  Jenkins  v.  Henry,  58 
Kan.  606,  35  Pac.  216,  the  wife  had  never  made  the  premises  her 
home  and  before  the  execution  of  the  conveyance  by  the  husband 
all  the  other  members  of  his  family  had  left  it,  he  alone  dwelling 
thereon  at  the  time  of  making  the  conveyance.    He  subsequently 
abandoned  it,  and  his  deed  was  held  valid. 

A  contract  by  one  of  the  spouses  alone  may  be  eonsummated  by 
abandonment,  and  will  pass  a  good  title.  So  where  a  woman  fur- 
nished her  mother's  house  and  took  possession  thereof,  and  there- 
after  supported  her  mother  and  her  mother's  husband,  with  the  un- 
derstanding that  the  property,  which  had  been  the  mother's  home* 
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stead  should  beeome  lien  on  the  death  of  her  mother,  it  was  held 
thaet  when  the  daughter  took  possession  it  became  her  homestead, 
the  former  owner  and  her  husband  abandoning  it  in  consummation 
of  the  eontract,  and  it  was  not  necessary  for  both  husband  and 
wife  to  join  in  and  sign  the  conveyance,  performance  by  the 
dan^ter  of  her  oral  contract  giving  her  the  right  and  eqoity  to 
the  property:  Drake  v.  Painter,  77  Iowa,  731,  42  N.  W.  626. 

Where,  of  course,  the  homestead  has  been  abandoned,  the  husband 
acting  alone,  in  good  faith,  can  sell  it:  Slavin  y.  Wheotor,  61 
654. 


EstoppeL 

a.  Applicability  of  the  Doctrine.— Title  is  often  attempted  to  be 
passed  through  a  deed  by  the  husband  alone  by  means  of  the  doctrine 
of  estoppel,  but  it  is  generally  held  such  conveyance  is  void  and 
does  not  operate  against  him  as  an  estoppel,  though  foxmded  on  a 
valuable  consideration:  Halso  v.  Seawright,  65  Ala.  431.  8o  where 
one  executed  a  mortgage  of  land,  including  his  homestead,  not  then 
selected,  as  to  which  the  instrument  was  void  on  account  of  the 
nonjoinder  of  the  wife  in  the  manner  required  by  law,  it  was  held 
not  to  estop  him  from  selecting  the  portion  so  mortgaged  as  his 
homestead:  Marks  v.  Wilson,  115  Ala.  561,  22  South.  134.  The 
eonduct  of  the  husband  cannot  operate  as  an  estoppel  against  the 
wife,  she  being  a  stranger  to  such  conduct:  Gober  v.  Smith  (Tex* 
Civ.  App.),  36  S.  W.  910;  and  if  the  conveyance  is  to  become  valid 
by  estoppel,  such  estoppel  must  operate  as  to  both,  as  neither  of 
them  alone  can  give  it  validity:  Law  v.  Butler,  44  Minn.  482,  47  N. 
W.  68, 

The  applicability  of  the  doctrine  Is  well  expressed  in  Gumps 
T.  Kiyo,  104  Wis.  656,  80  N.  W.  937,  in  these  words:  *'The  poHcy 
of  the  statute  indicated  is  not  to  give  the  wife  a  mere  personal 
right  for  her  personal  benefit  which  she  may  waive,  or  be  estopped 
by  her  conduct  from  insisting  upon,  but  to  protect  the  home  for 
the  benefit  of  the  family  and  every  member  of  it — a  beneficent 
policy  of  the  highest  character,  calling  for  a  broad,  liberal  applica* 
tion  of  the  statute,  so  as  to  carry  it  out,  fully,  in  letter  and  spirit. 
If  it  should  be  held  that  the  homestead  right  is  a  mere  privilege 
which  the  wife  may  waive,  or  which  may  be  lost  under  the  rules 
of  equitable  estoppel,  a  very  efficient  way  would  be  open  to  evade 
and  nullify  the  statute.  Such  right  is  placed  high  above  the  reaeh 
of  any  such  dangers  by  the  absolute  disability  to  alienate  the  home- 
stead in  any  manner,  except  by  a  joint  conveyance  of  some  kind, 
signed  by  the  husband  and  wife.  The  disability  of  the  husband 
to  otherwise  convey  the  homestead  is  as  complete  as  if  it  were  not 
alienable  at  all,  and  of  the  wife  to  otherwise  consent  to  sach  aliena« 
tion,  as  if  she  were  a  minor.    The  doctrine  of  this  case  and  of 
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thoM  eited  does  not  militate  against  the  eapaeity  of  the  wife  ti 
he  affected  by  an  equitable  estoppel,  as  to  whether  speeifie  prof 
erty  is  or  is  not  a  homestead,  or  from  denying  that  a  paper  sigaed 
by  her,  eoTering  the  homestead,  was  so  intended:  Kelson  t.  Me- 
I>onald,  80  Wis.  650,  27  Am.  St.  Sep.  71,  50  N.  W.  893.  The'Umit 
of  the  doetrine  declared  and  applied  is  that  the  law  of  estoppel 
cannot  take  the  place  of  the  statutory  requisite  to  alienatioa"a 
Bee,  also,  Davis  ▼.  Thomas  (Neb.),  92  N.  W.  187. 

That  a  disclaimer  by  the  husband  at  the  time  of  eonTeying  tikal 
auch  property  was  his  homestead  not  validating  a  deed  by  him  alons^ 
see  Williams  v.  Swetland,  10  Iowa,  5L  As  to  married  women  be- 
ing estopped  by  their  deliberate  conduct,  see  Norton  v.  Nichols,  35 
Mich.  148. 

A  deed  ineffectual  because  not  joined  in  by  the  wife  may  become 
effectual  after  the  death  of  the  wife  by  being  recognized  and  adopted 
by  the  husband,  or  he  may  be  estopped  by  his  own  conduet  from 
claiming  that  it  does  not  pass  title  after  its  homestead  character 
had  ceased:  Adams  v.  Gilbert  (Kan.),  72  Pac.  769,  citing  McAlpiae 
V.  Powell,  44  Kan.  411,  24  Pac  853;  SeUers  v.  Crossan,  58  Kasu 
570,  35  Pac  205;  Sellers  v.  Gay,  53  Kan.  854,  36  Pac  744,  to  the 
effect  that  estoppel  may  be  invoked  to  defeat  the  operatioa  of 
tbe  homestead  law. 

b.    Effect  of  Covenants  In  Ckaveyances.— It  is  weD  settled  that 
a  covenant  in  a  mortgage  of  the  homestead  executed  by  the  husband 
alone   cannot   act   as   an   estoppel   against  the   mortgagor:    Alt   v. 
Banholzer,  39  Minn.  511,  12  Am.  St.  Bep.  681,  40  N.  W.  830,  the 
court  saying:.  "To  work  an  estoppel  the  mortgage  itself  must  be 
a  valid  instrument.    The  covenants  can  have  no  greater  validitTi 
than  the   deed  itself.    It  would  nullify  the  statute  to   hold   that 
a  deed  which  the  law  declares  void    should,  by  reason  of  the  cove- 
nants of  the  grantor,  operate  effectually  as  a  conveyance'':  Bigelow 
on  Estoppel,  338-340;  Thompson  on  Homesteads  and  Exemptions,  see. 
474;  Connor  v.  McMurray,  2  Allen,  202;  Barton  v.  Drake,  21  Minn. 
299;  Conrad  v.  Lane,  26  Minn.  389,  37  Am.  Bep.  412,  4  N.  W.  695. 
ii'or  can  a  covenant  in  a  void  deed  be  given  lifo  as  an  effectual  con- 
veyance by  a  decree  of  divorce:  Sogers  v.  Day,  115  Mich.  664,  69 
Am.  St.  Bep.  593,  74  N.  W.  190,  citing  PhilUps  v.  Stauch,  20  lAich, 
869,  381;  Watertown  Fire  Ins.  Co.  v.  Sewing  Machine  Co.,  41  Mich- 
131,  32  Am.  St.  Bep.  146,  1  N.  W.  961;  HaU  v.  Loomis,  63  Mich. 
709,  30  N.  W.  374.    See,  also,  for  further  authorities,  the  cases  eited 
under  "Estoppel  in  Leases, ''  XH,  b,  and  "Estoppel  in  Acknowl- 
edgments/' XTX,  i,  herein. 

3L    Excess   Above   Homestead. 
While  void  as  to  the  homestead,  tte  husband's  individual  deed 
U  generally  considered  good  as  to  other  property  conveyed  therehj. 
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and  the  excess  above  the  statutory  amount  passes:  McGuire  ▼.  Van 
Pelt,  55  Ala.  344;  Bevalk  t.  Kraemer,  8  Oal.  66,  68  Am.  Dec.  304; 
Gray  ▼.  Schofield,  175  lU.  36,  61  N.  E.  684;  Donahoe  v.  Chicago 
etc.  Club,  177  IlL  361,  52  N.  E.  351;  Pryne  v.  Pryne,  116  Iowa, 
82,  89  N.  Y.  108;  State  Nat.  Bank  ▼.  Lyons,  52  Miss.  181;  Howell 
v.  Bush,  54  Miss.  437;  Swift  v.  Dewey,  20  Neb.  107,  29  N.  W.  254. 
The  reason  for  so  holding  is  thus  expressed  in  Weitzner  v.  Thingstad, 
65  Minn.  244,  56  N.  W.  817:  "A  contract  to  convey  a  homestead, 
executed  by  the  husband  alone,  is  not  illegal  in  the  sense  of  being 
prohibited  as  an  offense.    The  illegality  is  not  that  which  exists 
where   the   contract  is  in   violation  of  public   policy   or   of  sound 
morals,  or  founded  on  an  illegal  consideration,  which  would  vitiate 
the  whole  instrument.    The  sole  object  of  the  statute  was  to  pre- 
vent the  alienation  of  the  homestead  without  the  wife's  joining  in 
the  conveyance  or  contract.    The  policy  of  the  law  extends  no  fur-, 
tker  than  merely  to  defeat  what  it  does  not  permit.    It  merely  with- 
holds from  the  husband  the  power  to  alienate  the  homestead  in  that 
irray — in  other  words,  provides  that  the  homestead  is  not  grantable 
in  that  way;  and  it  was  never  held  that  the  whole  grant  would  be 
void,  merely  because  a  part  of  the  land  was  not  grantable."    In 
Hall  V.  Loomis,  63  Mich.  709,  30  N.  W.  374,  the  fact  that  the  value 
of  the  property  exceeded  the  statutory  limit  was  held  not  to  render 
a  contract  to  convey,  executed  by  the  husband  alone,  enforceable, 
tbe  court    following  Phillips  v.  Stauch,  20  Mich.  369,  where,  in  a 
similar  ease,  specific  performance  as  to  the  residue  was  refused,  be- 
cause it  was  not  the  contract  the  parties  made  and  would  require 
new  arrangements  not  convenient  for  a  court  of  equity  to  frame. 

If  the  homestead  is  not  capable  of  severance,  a  deed  thereto  by 
the  husband  alone  is  void  as  to  the  entire  tract  conveyed:  Sammon 
V.  Wood,  107  Mich.  506,  65  N.  W.  529. 

While  a  conveyance  of  the  homestead  and  personalty  by  the  hus- 
band alone  is  void  as  to  the  former,  the  latter  passes:  Welch  v. 
Miller,  70  Vt.  108,  39  Atl.  749. 

XL    Oonveyance  by  One  Bpousa  to  the  Other. 

••  CkneraUy  Held  Good. — ^The  authorities  are  not  entirely  har« 
monious  on  the  question  as  to  whether  in  a  deed  of  the  homestead 
by  one  spouse  to  another,  the  consent  and  joinder  of  the  grantee 
spouse  is  necessary.  The  general  rule  is  that  it  is  not;  that  the 
statutes  refer  only  to  alienations  of  the  homestead  to  third  persons; 
and  that  to  require  the  wife  to  unite  in  a  conveyance  to  herself 
would  be  to  demand  the  performance  of  an  absurd  and  idle  cere- 
mony: Turner  v.  Bemheimer,  95  Ala.  241,  36  Am.  St.  Bep.  207,  10 
South.  750;  Luhrs  v.  Hancock  (Ariz.),  57  Pac.  605;  Harsh  v.  Griffin, 
72  Iowa,  608,  34  N.  W.  441;  Beedy  v.  Finney  (Iowa),  91  N.  W. 
1069;  Lynch  v.  Doran,  95  Mich.  395,  54  N.  W.  882;  Furrow  v.  Athey, 
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il  NeK  en,  69  Am.  B«p.  867,  33  N.  W.  208;  HaU  ▼.  Ttmntl,  t 
Okla.  276,  67  Pae.  168;  Biehl  t.  Bingenheimer,  28  Wis.  84;  Woeha^a 
T.  Woehoska,  46  Wis.  .423;  Thompwm  ▼.  MeGonnell,  107  Fad.  3S» 
46  C.  0.  A.  124.  The  hiubaiid  alone  may  eonyej  the  homcMeed 
to  hit  wife,  but  it  ia  atill  a  homeetead,  and  both  moat  joia  la  a 
eonreyanee  in  order  to  alienate  it:  8poon  ▼•  Van  Foneit,  53  lowi^ 
494,  6  N.  W.  624. 

We  tliiak  it  nnf  ortnnate  that  the  courts  have  not  abided  hj  the 
language  of  the  different  statutes  whieh,  in  most  of  the  atatsi^ 
declare,  in  general  terms,  that  a  eonveyanee  or  enenmteajioo  ia 
which  both  spouses  do  not  join  is  Yoid.  It  is  said  that  wtet  is 
meant  is,  that  a  convoTance  or  encumbrance  hj  either  to  a  third 
person  is  void.  If  so,  such  is  not  the  language  of  the  statate,  and 
the  courts,  in  our  judgment,  should  not  hare  made  aa  iaterpola- 
tion  therein  not  expressly  sanctioned  by  the  legislature,  aad  la  one 
state  at  least  there  has  been  no  departure  from  the  ezpreaa  laagnage 
of  the  statute,  and  a  conveyance  from  a  husband  to  a  wife  has 
teen  held  valid  only  as  to  that  part  of  the  property  ia  excess  of 
the  amount  which  could  be  held  as  a  homestead:  Despain  ▼•  Wagner, 
163  m.  598,  46  N.  E.  129;  SUckel  ▼.  Crane,  189  HI.  211,  59  N.  & 
696. 

In  California,  it  was  at  first  held  that  a  eonveyance  of  a  horae> 
stead  by  a  husband  to  his  wife  was  valid,  though  her  assent  thereto 
was  not  expressed  otherwise  than  by  her  being  named  aa  graatee 
in,  and  by  her  acceptance  of,  the  deed:  Burkett  v.  Burhett,  78  CaL 
810,  12  Am.  St.  Bep.  68,  20  Pac.  715.    This  decision  aad  that  of 
In  re  Lamb,  96  CaL  397,  30  Pac.  568,  both  assume  that  where  tht 
operation  of  the  conveyance  is  to  vest  the  legal  title  thereto  ia  the 
wife  as  her  separate  property,  it  does  not  constitute  an  abaadoar 
ment  of  the  homestead.    In  the  more  recent  ^ase  of  Freiermuth  ▼. 
Steigelman,  130  CaL  392,  80  Am.  St.  Bep.  138,  62  Pac.  615,  it  ap- 
peared that  a  wife  executed  to  her  husband  a  mortgage  on  premises 
constituting  part  of  the  community  property,  and  which  had  also 
been  selected  and  dedicated  as  their  homestead,  and  that  he  assigned 
the  note  and  mortgage  to  the  plaintiff  in  the  action,  who  sought 
to  foreclose  it.    The  foreclosure  was  denied  professedly  because,  when 
the   community  property  was   impressed   with  the   character  of  a 
homestead,  it  could  not  be  conveyed  or  encumbered,  unless  the  in- 
strument by  which  this  was  attempted  to  be  done  was  executed, 
both  by  the  husband  and  the  wife,  and  that  it  could  not  be  abandoned 
except  by  a  declaration  executed  and  acknowledged  by  both.    The 
court  said:  "The  law  forbids  the  transfer  of  a  homestead  to  asy 
one— to  the  husband  or  any  other  person— -except  it  be  done  as 
prescribed  by  statute.    The  purpose  of  the  law  is  to  place  it  beyond 
the  power  of  either  spouse  acting  alone  to  destroy  the  homestead 
character  impressed  upon  the  real  estate,  or  encumber  it  in  a^y 
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%  way.     It  cannot  be  s&id  that  the  law  was  sulratantially  eomplied 
.'  "with  or  that  the  husband  was  relieved  from  the  neeemity  of  sign* 
f;  ing  the  mortga^  in  the  present  ease  because  he  was  the  mortgagee, 
:•  'oT   that  would  still  violate  the  express  requirements  of  the  atai- 
,  nte.     It  simply  results  that  the  homestead  declared  on  commnnitjr 
\  property  cannot  be  mortgaged  by  the  wife  to  her  husband;  (1)  be- 
cause she  cannot  alone  mortgage  it  to  him  or  anyone  else;  and  (2) 
I)  because  the  husband  cannot  mortgage  to  himself,  and  therefore  hia 
I  sij^ng  the  mortgage  would  not  make  it  any  the  less  illegal''    This 
•    has  been  relied  upon  as  overruling  the  other   California  decisions 
I  sustaining  conveyances  of  homesteads   made  by  husbands  to   their 
i  wives.     It  is,  however,  reasonably  certain  that  no  such  result  was  in- 
>:   tended,  and  that  a  conveyance  of  a  homestead  by  a  husband  to  his 
I    wife  will,  in  this  state,  not  be  declared  void,  but  will  be  conceded 
f    to    have   some    effect.    Precisely   what   that    effect   is   cannot   now 
f    be   known.    The   case   of  Pryal  v.   Pryal,  is   still  pending  in   that 
;    court.     By  the  record  it  appears  that  after  community  property  had 
>    become  a  homestead,  the  husband  conveyed  it  to  his  wife.    She,  in 
(    turn,  subsequently  executed  a  conveyance  purporting  to  convey  the 
:    same  property  to  her  son.    Afterward  she  died,  and  thereupon  ths 
husband  commenced  a  suit  against  the  son  to  determine  their  con- 
flicting claims  of  title.    The  trial  court  declared  in  favor  of  the 
i     plaintiff,  and  the  defendant  appealed.    At  the  first  hearing  in  de- 
partment 1  of  that  court,  it,  in  its  opinion  pronounced  March  5, 
1903    (71  Pac.  802),  declared  that  the  rule  announced  in  Burkett 
▼.  Burkett,  78  Cal.  310,  12  Am.  St.  Bep.  58,  20  Pac.  715,  and  la 
re  Lamb,  95  Cal  406,  30  Pac.  668,  must  be  limited  to  homesteads  de- 
clared upon  the  separate  property  of  wives,  and  it  was  held,  as 
in  this  case,  that  the  homestead  was  upon  the  community  property, 
and  the  conveyance  thereof  by  the  husband  to  his  wife  '*did  not 
in  any  way  destroy  the  homestead,  nor  the  right  of  the  husband 
and  wife,  or  either  of  them,  thereto  as  a  homestead,  and  that  there- 
fore, notwithstanding  a  conveyance,  the  title  to  the  homestead  vested 
in  the  plaintiff  on  the  death  of  his  wife."    A  rehearing  was  granted, 
and  the  court  in  bank,  on  November  30,  1903  (74  Pac.  000),  con- 
cluded that  "both  upon  principle  and  authority,  the  deed  from  the 
plaintiff  Pryal  to  his  wife  operated  as  a  conveyance  of  the  legal 
title  to  the  property  in  question,  subjeet  to  the  homestead,   and 
that  by  her   deed  thereafter  such   title  became  vested  in  the  de- 
fendant and  appellant.''    Precisely  what  the  rights  of  the  husband 
would  have  been  had  this  decision  been  permitted  to  stand,  we 
cannot  know,  because  the  court  contented  itself  merely  with   di- 
wcting  that  the  judgment  of  the  trial  court  be  reversed.    At  a  later 
date  a  further  rehearing  was  granted,  and  the  case  remains  unde- 
termined* 
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Where,  after  divorce,  a  hnaband  exeeated  to  his  former  wife  m 
deed  of  eommunitj  property  on  which  a  homestead  had  been  de- 
clared, it  was  held  vaUd:  Grape  v.  Byers,  73  CaL  271,  14  Pae.  863. 

b.  OoRYeyanee  t6  Wife  aad  Children.— In  Sirr  ▼.  Killer,  121  Mich. 
598,  80  N.  W.  580,  a  husband  executed  a  deed  of  the  homeateady 
In  trast  for  his  wife  and  children,  providing  for  an  ultimate  di- 
Tision  of  the  land  and  its  proceeds  among  the  survivors.  This  the 
court  held  void,  saying  that  while  a  deed  of  the  homestead  by  a 
husband  to  the  wife  with  or  without  the  intervention  of  a  tmstee, 
might  Be  valid,  it  would  not  follow  that  a  deed  thereto  in  trust  for 
the  children  would  be,  as  that  would  be  allowing  the  bnsband 
the  right  to  cut  off  the  homestead  rights  of  the  wife  without  her 
consent. 

e.  Bule  In  IlUnois— In  Texas.— The  rule  in  Illinois  arises  out  of 
a  strict  construction  of  the  statute,  and  a  conveyance  of  the  home- 
stead by  one  spouse  alone  to  the  other  is  void:  Kitterlin  ▼.  Milwauhes 
etc.  Ins.  Co.,  134  Hi  647,  25  N.  £.  772,  reversing,  24  111.  App.  1S8; 
Anderson  v.  Smith,  158  IlL  93,  42  N.  E.  306;  Shields  ▼.  Bush,  189 
HI.  534,  82  Am.  St.  Bep.  474,  59  N.  E.  962.  In  such  a  ease,  how- 
ever, the  excess  over  the  statutory  amount  passes:  Despain  v.  Wag- 
ner, 163  111.  598,  45  N.  E.  129;  Stickel  v.  Crane,  189  IlL  211,  59  K. 
£.  595. 

In  Texas  the  homestead  cannot  be  mortgaged  at  all  either  by  one 
spouse  alone  or  by  the  joint  action  of  both,  and  so  a  mortga^  exe- 
cuted thereof  to  the  wife  is  void:  Madden  v.  Madden,  79  Tex.  595^ 

15  S.  W.  480. 

Zn.    Leases. 

a.  Prohibited  Where  Homestead  Interfered  With. — The  rule  ia 
regard  to  leases  of  the  homestead  is  that  it  is  void,  when  exeeuted  bv 
one  of  the  spouses  only,  when  it  interferes  with  the  possession  and 
enjoyment  of  the  premises  as  a  homestead:  Coughlin  v.  CoughUn,  26 
Kan.  116.  So  where  the  homestead  was  leased  for  a  period  of  twenty- 
five  years,  with  the  privilege  of  prospecting  for  gas,  coal,  oil  snd 
other  minerals,  and  to  erect  machinery  and  buildings,  the  assent  of 
the  wife  was  necessary:  Franklin  etc.  Co.  ▼.  Wea  etc  Co.,  43  Kan. 
518,  23  Pac.  630.  And  the  contract  of  the  husband  alone  with  a 
railway  company,  empowering  it  to  use  water  from  a  spring  on  the 
homestead  and  to  erect  the  necessary  pumping-works  is  void:  Hous- 
ton etc.  By.  Co.  v.  Cluck  (Tex.  Civ.  App.),  72  S.  W.  83.  Nor  is  a 
lease  by  the  husband  valid,  where  it  conveys  all  rights  to  the  tia- 

ber  on  the  homestead  for  turpentine  purposes,  and  of  all  sawmiS 
timber,  for  a  period  of  ten  years:  Pritchett  ▼.  Davis,  101  Ga.  236; 
65  Am.  St.  Bep.  298,  28  S.  E.  666. 

In  Southern  Oil  Co.  v.  Colquitt  (Tex.  Civ.  App.),  69  S.  W.  169,  a 
husband  leased  the  homestead  to  the  lessees,  to  extract  oil  and  gis 
therefrom,  and  erect  machinery  and  lay  pipes,  for  a  period  of  fire 


Sepi  1902.]  Jebbeb  v.  Fubbubh.  927 

years,  with  a  right  of  indefinite  renewal.  After  holding  that  as  a 
lease  this  contract  was  void,  the  court  continued:  "We  are,  however^ 
of  the  opinion  that  the  contract,  although  denominated  an  'oil 
lease,'  is  in  fact  a  conveyance  of  a  portion  of  the  homestead.  It 
la  h«ld  that  oil  in  place  under  the  soil  is  a  mineral,  and  that  min- 
erals  in   place   are   land An    oil   lease   investing   the   lessea 

with  the  right  to  remove  all  the  oil  in  place,  in  consideration  of  hia 
giving  the  lessor  a  certain  per  cent  thereof,  ia,  in  legal  effect,  a 
sale  of  a  portion  of  the  land."  Being  such,  the  court  decided  it 
to  be  void  as  not  complying  with  the  statute  requiring  the  signature 
of  the  wife  to  all  conveyances  of  the  homestead.  See,  also.  Palmer 
etc.  Co.  V.  Parish,  61  Kan.  311,  59  Pac.  640;  McEenzie  v.  Shows, 
70  Miss.  388,  35  Am.  St.  Bep.  654,  12  South.  336. 

Where  the  homestead  rights  are  not-  interfered  with,  a  lease  exe- 
cuted by  the  husband  alone,  is  valid:  Dickey  v.  Waldo,  97  Mich.  255, 
d6  N.  W.  608.  The  wife  need  not  join  in  a  lease  where  the  husband 
had  not  selected  the  homestead  and  atill  had  three  hundred  acres 
contiguous  to  the  family  residence  from  which  to  select:  Wegner 
▼.  Lubenow  (K.  Dak.),  95  N.  W.  442.  It  is  held  in  Engelhardt  v. 
Batla  (Tex.  Civ.  App.),  31  S.  W.  324,  that  the  husband  alone  may 
lease  the  homestead  for  a  reasonable  time;  in  that  case  it  was  one 
year. 

b*  Estoppel  in  Leases.— A  tenant  under  a  lease  of  a  homestead 
executed  by  the  husband  alone  is  estopped  during  the  existence  of 
the  term  from  asserting  an  adverse  possession  against  either  the  hus- 
band or  the  wife:  Mauldin  v.  Cox,  67  Cal.  387,  7  Pac.  804.  But  a 
lease  by  the  husband  of  property  claimed  by  the  wife  as  her  home* 
stead  does  not  estop  her  from  denying  the  title  of  the  lessor:  Morris 
V.  Sargent,  18  Iowa,  90.  See  Harkness  v.  Burton,  39  Iowa,  101,  where 
the  lessee's  wife  was  held  estopped  where  she  had  full  knowledge  of 
the  work  done  and  expense  incurred,  and  was  silent. 

e.  Corenaat  in  Leasa — As  has  been  already  mentioned,  a  cove- 
nant in  a  conveyance  is  held  to  be  of  no  effect  where  the  instrument 
is  void  by  reason  of  the  fact  that  both  spouses  did  not  unite  therein. 

In  Welch  v.  MiDer,  70  Vt.  108,  39  Atl.  749,  however,  a  covenant 
for  quiet  enjoyment  contained  in  a  lease,  invalid  because  executed 
by  the  husband  alone,  was  held  to  give  a  cause  of  action  for  a  breach 
thereof.  The  reason  therefor  is  thus  given:  "The  lease  was  exe- 
cuted in  August,  1895,  and  the  term  was  to  commence  February  1, 
1896;  and  the  covenant  was  that  the  plaintiff  should  quietly  enjoy 
the  premises  for  the  term  of  one  year.  The  covenant  may  have  been 
entered  into  with  the  expectation  that  the  wife  would  consent  to 
the  plaintiff's  occupancy,  or  with  the  intention  of  acquiring  another 
homestead  before  the  time  for  the  performance  of  the  covenant  ar» 
rived,  or  under  a  belief  that  he  could  lawfully  lease  the  premisea 
-without  hia  wife 'a  consent.    There  is  nothing  in  the  record  to  show 
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that  the  defendant  contemplated  doing  an  unlawful  act.  The  eov*- 
vanft  waa  that  the  plaintlif  shoald  have  the  occupancy  of  the  prem- 
laee  at  a  future  day.  This  was  not  an  illegal  undertaking.  He 
could  corenant  that  the  plaintiff  should  have  quiet  enjoyment  of  the 
premises  at  a  future  day;  and  if,  when  the  time  of  performance  ar- 
riTod,  he  could  not  give  lawful  possession,  or  preferred  not  to  do  so, 
•ad  did  not,  there  is  no  good  reason  why  he  should  not  be  liable  in 
damages  for  the  breach  of  his  covenant";  citing  Brewer  ▼•  Wall, 
23  Tex.  585,  76  Am.  Dec.  70. 

XTTT.    Bighti  of  Way. 

a.  View  Allowing  Grants  Thereof.— As  regards  the  power  of  the 
husband  by  his  sole  act  to  grant  a  right  of  way  over  the  homestead, 
there  are  two  views.  One  holds  that  he  may  do  so,  when  sneh  con- 
Teyance  or  grant  will  not  defeat  or  interfere  with  the  substantial 
enjoyment  of  the  homestead  as  such:  Chicago  etc.  By.  Go.  t.  Swin- 
ney,  38  Iowa,  182;  Ottumwa  etc.  By.  Go.  v.  McWilliams,  71  Iowa,  164^ 
32  N.  W.  315;  Bandall  v.  Texas  etc.  By.  Co.,  63  Tex.  586;  Chicago 
etc.  By.  Co.  ▼.  Titterington,  84  Tex.  218,  31  Am.  St.  Bep.  39,  19  8. 
W.  472. 

b.  Criticism  of  the  Bule.— This  rule  is  repudiated  in  Pilcher  v. 
Atchison  etc.  B.  Co.,  38  Kan.  516,  5  Am.  St.  Bep.  770,  16  Pac.  945, 
the  court  holding  that  the  qualifying  expression  there  used,  "when 
It  will  not  defeat  the  substantial  enjoyment  of  the  homestead  as 
eaeh,''  is  too  flexible,  and  its  applicability  too  uncertain,  and  that 
the  wife  should  be  required  to  join  in  all  such  grants:  See,  also. 
Cowan  V.  Southern  By.  Co.,  118  Ala.  554,  23  South.  754;  McGhee  v. 
Wilson,  111  Ala.  615,  56  Am.  St  Bep.  72,  20  South.  619;  Griffin  v. 
Chattanooga  etc.  B.  Co.,  127  Ala.  S70,  85  Am.  St.  Bep.  143,  30  South. 
1^3;  Oulf  etc.  B.  Co.  ▼.  Singleterry,  78  Miss.  772,  29  South.  754. 

In  Stokes  v.  Maxson,  113  Iowa,  122,  84  N.  W.  949,  the  right  to  use 
a  doorway  and  stairs  was  held  not  to  affect  the  substantial  enjoyment 
«f  the  homestead  as  such,  and  so  the  joint  concurrence  of  husband 
and  wife  was  unnecessary. 

ZIV.    Contracts  to  Oonyey. 

a.  Same  as  Conveyances. — A  contract  to  convey  stands  upon  the 
eame  plane  as  a  conveyance  itself,  and  is  held  to  be  within  the  in- 
hibition of  the  statute  providing  against  the  alienation  of  the  home- 
etead  by  husband  or  wife  alone.  "A  contract  to  convey,  made  by  a 
husband  alone,  can  have  no  better  claim  to  validity  than  a  convey- 
ance. Aside  from  the  rule  in  equity,  by  which  such  a  contract  ifl 
held  to  be  equivalent  to  a  conveyance  of  the  equitable  title,  it  seems 
clear  that  as  a  conveyance  by  the  husband  would  be  void,  and  would 
pass  no  title,  the  contract  to  make  such  void  conveyance  must  b« 
ineffectual  to  bind  the  land.  It  would  be  strange  if  a  purchsser 
•enld  take  anything  more,  under  a  contract  for  a  deed,  than  woal<) 
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pass  by  the  deed  itself'':  See  Yost  ▼.  Devanlt,  9  Iowa,  60;  Phillips  t. 
Staach,  20  Mieh.  369.  See,  in  accord,  Anderson  r.  Culbert,  55  Iowa, 
233,  7  N.  W.  508;  Thimes  ▼.  Stumpff,  33  Kan.  53,  5  Pac.  431;  Weitz- 
ner  v.  Thingstad,  65  Minn.  244,  56  N.  W.  817;  Larson  ▼•  Bntts,  28 
Meb.  370,  35  N.  W.  190;  Violet  t.  Bose,  39  Neb.  660,  58  N.  W.  216; 
and  these  authorities  bear  out  the  statement  that  neither  speeifle 
performance  will  be  decreed  nor  damages  awarded*  The  assignment 
of  a  bond  for  a  deed  hj  the  hnsband  alone,  on  property  claimed  as 
a  homestead,  is  unenforceable:  Stinson  ▼.  Bichardson,  41  Iowa,  373; 
as  is  also  an  option  to  the  property:  Miller  ▼•  Qray  (Tex.  Civ.  App.), 
68  aw.  517. 

A  contract  for  a  loan  of  money  upon  mortgage  security  will  not 
defeat  the  wife's  right  of  homestead  upon  her  subsequent  marriage 
to  the  mortgagor  before  the  execution  of  the  mortgage,  under  the 
Iowa  statute.  Specific  performance  will  not  be  decreed,  it  merely 
being  a  case  for  damages:  Tolman  ▼•  Leathers,  2  Fed.  653,  l-Mc- 
Orary,  389. 

Ik  When  Homestead  Ohaxacter  Lost— While  the  property  contin- 
ues to-  be  the  homestead,  a  contract  to  convey  it  will  not  be  enforced, 
husband  and  wife  not  joining  therein:  Berlin  v.  Bums,  17  Tex.  532. 
But  it  may  be  specifically  enforced  in  Texas,  when  the  property  has 
lost  its  homestead  character:  Goif  v.  Jones,  70  Tex.  572,  8  Am.  St.  Bep. 
619,  8  8.  W.  525. 

e.  Wife's  Befosal  to  Join  as  a  Defense.— It  is  a  valid  defense 
to  an  action  for  specific  performance  of  a  contract  to  convey,  that 
the  property  is  homestead  and  that  the  wife  refuses  to  join  in  -the 
conveyance;  and  it  is  not  necessary  to  prove  her  refusal  to  join  on 
the  hearing:  Yost  v.  Devault,  9  Iowa,  60. 

d.  Defective  Conveyances  as  Contracts  to  Convey.— A  defective 
conveyance  cannot  be  enforced  as  a  contract  to  convey.  This  is  well 
brought  out  in  Jenkins  v.  Harrison,  66  Ala,  345,  the  court  saying: 
''It  is  in  this  court  a  settled  question,  that  a  mortgage,  or  other 
alienation  of  the  homestead  of  a  husband,  whatever  may  be  its  form| 
to  which  the  voluntary  assent  A  the  wife  is  not  manifested  by  her 
signature,  in  some  mode  appointed  by  law,  is  invalid  for  any  purpose. 
It  may  operate  upon  other  lands;  but,  as  to  the  homestead,  it  is 
void—it  is  a  nullity.  The  constitution  refers  to  a  mortgage,  or  to 
some  other  mode  of  alienation,  by  which  the  title  is  transferred;  to 
legal  conveyances,  not  to  writings  which  import  only  a  contract  to 
convey,  which  are  but  the  incipiency  of  a  complete  alienation  and 
transfer  of  title.  It  is  not  to  such  writings  it  is  contemplated  the 
wife  shall  yield  her  assent  and  give  her  signature,  but  to  the  act  and 
instrument  which  operates  to  transfer  the  estate.  The  association 
of  the  words '  mortgage,  or  other  alienation, 'is  a  plain  indication  that 
the  alienation,  other  than  mortgage,  which  Is  contemplated,  is  an 
alienation  of  like  kind  with  a  mortgage;  an  alienation  equally  open^ 
Am.  St  Rep.,  Vol.  95—59 
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tiT6  to  pass  the  legal  estate,  not  mere  contracts  to  alienate.  If  im 
snch  instruments  the  wife  should  give  her  voluntary  assent,  and  man- 
ifest it  by  her  signature,  thef e  would  remain  to  her  the  locus  peniten- 
tiae.  When  the  contracts  are  to  be  performed,  she  could  withhold 
her  signature  and  assent,  and  the  courts  would  be  powerless  to  com- 
pel her  to  performance:  Waddell  ▼.  Weaver,  42  Ala.  293;  McBrjde 
▼.  Wilkinson,  29  Ala.  662.  The  instrument  to  which  the  wife  here 
gave  her  signature  and  assent,  though  in  form  an  absolute  convey- 
ance, was  not  delivered  in  the  life  of  the  husband,  and,  for  the  want 
of  delivery,  remains  only  as  an  instrument  of  evidence  of  the  contract, 
binding  the  husband  to  convey.  It  is,  of  consequence,  not  the  in- 
strument of  alienation  to  which  the  constitution  requires  the  volun- 
tary assent  and  signature  of  the  wife."  To  the  same  effect  is  Hen- 
derson V.  Kirkland,  127  Ala.  185,  28  South.  674. 

ZV.    Conveyance  of  the  Beversioii. 

While  the  wife  must  join  in  a  present  conveyance  of  the  home* 
stead,  it  has  been  held  that  in  a  conveyance  of  the  reversion  such 
joinder  is  not  necessary:  Jenkins  v.  Bobbitt,  77  N.  G.  385;  Joyner  v. 
Sugg  (N.  C),  44  S.  E.  122,  and  cases  cited.  And  in  Mash  v.  BusselV 
69  Tenn.  543,  it  was  held  that  a  deed  by  husband  and  wife,  of  the 
homestead,  but  without  a  privy  examination  of  the  wife,  as  required 
by  law,  is  operative  to  vest  the  grantee  with  the  husband's  interest 
in  reversion,  expectant  on  the  termination  of  the  homestead  estate, 
citing  Moore  v.  Hervey,  1  Tenn.  Leg.  Eep.  22. 

As  to  whether  the  reversion  will  pass  without  reserving  the  home- 

«  

stead  right  there  is  some  conflict.  The  court  in  Ferguson  v.  Mason, 
60  Wis.  377,  19  N.  W.  420,  after  reciting  the  statute  in  force  in  that 
state,  continued:  ''Substantially  the  same  provision  is  contained  in 
the  statutes  of  California  and  in  the  constitution  of  Texas;  yet  the 
supreme  court  of  each  of  those  states  has  held  that  a  conveyance  of 
the  homestead  by  the  husband  without  the  concurrence  of  his  wife, 
although  it  contains  no  reservation  of  the  homestead  right,  but  is 
absolute  in  terms,  is  a  good  conveyyce  of  the  reversionary  interest 
in  the  property  after  the  homestead  right  ceases:  Gee  v.  Moore,  14 
Cal.  472;  Stewart  v.  Mackey,  16  Tex.  56,  67  Am.  Dec.  609.  These 
decisions  are  rested  on  the  ground  that  the  entire  object  of  the  pro- 
vision is  to  secure  a  homestead,  and  that  it  was  not  intended  to  in- 
fringe upon  the  husband's  rights  of  property  any  further  than  was 
necessary  to  accomplish  that  object;  or,  in  other  words,  the  dis- 
fibility  of  the  statute  only  goes  to  the  extent,  essential  to  preserve 
the  homestead.  It  is,  however,  the  settled  law  of  this  state,  repeat- 
edly recognized  and  enforced  by  the  judgments  of  this  court,  tliat 
a  conveyance  by  a  married  man  of  his  homestead,  containing  no 
reservation  of  the  homestead  right;.  Is  null  and  void  unless  signed 
by  the  wife":  See^  also,  Jerdee  v.  Furbush  (the  principal  case),  115 
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"WiB.  277,  91  K.  W.  661.  Where  the  husband  alone  conveys,  reaerr- 
ing  to  himself  and  his  wife  the  nse  of  the  property  for  their  liye«» 
it  is  valid,  passing  the  reversion;  but  where  it  is  eonpled  with  aa 
agreement  that  the  grantee  shall  have  a  home  in  the  dwelling  and 
use  the  land  in  connection  with  the  hnsband,  it  is  void  at  an  ea- 
croachment  on  the  wife's  homestead:  Town  v.  Gensch  (Wis.),  76  N^ 
W.  1096. 


XVL    BzoeptioiiB  to  tlie  Bvlo  Baqnirfng  Joinder  of  Hnsbaad  and 

Wife. 

a.  For  Purchase  Money.— One  of  the  well-reeogniased  exceptions 
to  the  rule  that  the  husband  and  wife  must  both  join  in  encum- 
brances upon  the  homestead  is  made  in  the  ease  of  the  purchase 
money  paid  for  the  property  so  used:  Famsworth  v.  Hoover,  66  Ark. 
367,  50  S.  W.  865;  Park  v.  Park  (Ark.),  72  S.  W.  993;  Kimble  ▼. 
Esworthy,  6  HL  App.  517;  Christy  v.  Dyer,  14  Iowa,  438,  81  Am.  Dec 
493;  Cole  v.  Gill,  14  Iowa,  527;  Bumap  v.  Cook,  16  Iowa,  149,  85^ 
Am.  Dec.  507;  Eiley  v.  Filmore,  4  Ky.  Law  Rep.  347;  Amphlett  ▼• 
Hibbard,  29  Mich.  298;  Fournier  v.  Chisholm,  46  Mich.  417,  8  N.  W. 
100;  Girzi  v.  Carey,  53  Mich,  447,  19  N.  W.  139;  Wilder  v.  Haughey, 
21  Minn.  101;  Billingsley  v.  Niblett,  56  Miss.  537;  Boby  v.  Bismarck 
Nat.  Bank,  4  N.  Dak.  156,  50  Am.  St.  Bep.  633,  59  N.  W.  719;  Clituj 
V.  Sangford  (Tex.  Civ.  App.),  24  S.  W.  325;  Davenport  v.  Hicks,  54 
Vt.  23;  and  the  homestead  being  subservient  to  the  purchase  money, 
the  husband  alone  may,  in  Texas,  convey  it  in  satisfaction  thereof: 
De  Bruhl  v.  Maus,  54  Tex.  464;  Arckenhold  v.  Evans  Co.,  11  Tex. 
Civ.  App.  138,  32  S.  W.  795.  So  the  husband  may  surrender  a  mort- 
gage for  the  purchase  money  and  execute  a  new  one,  and  it  will  be 
valid  in  so  far  as  it  covers  such  money:  Pratt  ▼•  Topeka  Bank,  13 
Kan.  570.  But  the  husband,  without  the  assent  of  his  wife,  cannot 
eharge  the  land  by  an  agreement  to  pay  interest  in  addition  to  the 
purchase  money,  any  more  than  he  can  make  an  entirely  new  con- 
tract: McHendry  v.  Eeilly,  13  CaL  75. 

But  where  the  husband  conveys  the  homestead  for  purchase  money 
in  fraud  of  the  wife,  it  is  invalid:  Sherring  v.  Augustus,  11  Tex.  Civ. 
App.  194,  32  S.  W.  450;  Arnold  v.  Macdonald,  22  Tex.  Civ.  App.  487, 
55  S.  W.  529.  Where  the  vendor  has  waived  his  lien  by  taking  per- 
eonal  security  from  the  vendee  for  the  purchase  money,  a  mortgage 
executed  upon  the  homestead  by  the  husband  alone  is  void:  Cannoa 
V.  Bonner,  38  Tex.  487.  An  indebtedness  for  lumber,  used  in  erect- 
ing a  dwelling-house  on  the  homestead,  has  been  held  to  constitute 
no  part  of  the  purchase  price  thereof,  and  a  mortgage  by  the  husband 
alone,  void:  Smith  v.  Lackor,  23  Minn.  454,  quoting  Cogel  v.  Mickow, 
U  Minn.  475. 

b.  Prior  Equities  and  Encnmbrances.— It  is  also  recognized  as  the 
law  that  where  property  acquires  the  homestead  character    eubse- 
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^piemtly  to  tlie  creation  of  a  lien  or  encumbrance,  sneli  instmmenti 
ave  not  effected  thereby,  nor  ia  the  property  releaaed  from  their  op- 
eration: Kors  ▼•  Bnuch,  13  Iowa,  871,  81  Am.  Dec  435;  Peregoy  ▼• 
Kottwita,  5i  Tex.  497;  Beed  ▼.  Howard,  71  Tex.  204,  9  &  W.  109. 

So,  where  the  homestead  is  charged  with  prior  equities  and  enenm- 
brancea,  the  husband  alone  has,  in  Texas,  a  right  to  adjust  them. 
''The  right  of  a  husband  to  make  arrangements  in  relation  to  these 
encumbrances,  or  to  renounce  lands  thus  bnrthened  or  subject  to  con* 
dftions  and  contingencies,  eonld  not  be  queetioned  by  the  wife,  in 
virtue  of  her  remote  right  which  might  ariae  if  the  Mieumbraaeea 
er  conditions  were  ever  discharged  or  removed,  unless  in  casea  wime 
the  husband  ia  squandering  the  property,  with  the  fraudulent  design 
of  depriving  his  wife  of  a  homestead '':  White  v.  Shepperd,  16  Tex. 
163,  in  accord  with  which  are'  Clements  v.  Lacey,  61  Tex.  150;  Wheat- 
ley  V.  QnfBn,  60  Tex.  209;  Inveatoz's  etc  Go.  v.  Loyd,  11  Tex.  (&w. 
App.  449,  33  a  W.  750.  And  he  may  aubatitute  therefor  new  Uena: 
Oillum  V.  Collier,  53  Tex.  592i;  Baker  v.  Collins,  4  Tex.  Civ.  App.  520, 28 
a  W.  498. 

Aa  to  the  husband  acting  in  bad  faith,  no  necessity  for  the  aala  otf 
the  homeatead  existing,  see  Morria  v.  CTeisecke,  60  Tex.  633. 

ZVn.    Volimtazy  Gomsent  of  the  Wife. 

a.  OompUaaea  with  tlM  Btatotory  Beniilreiaenta.— The  voluntary 
assent  of  the  wife  being  necessary,  in  most  cases,  to  the  validity  of 
a  conveyance  or  encumbrance  of  the  homestead,  it  beeomea  of  the 
highest  importance  to  determine  what  such  assent  is  and  how  it 
should  be  manifested. 

Where  the  statute  requires  that  certain  acts  be  done  by  the  wife, 
however  willing  she  may  be  that  title  to  the  homestead  should  paas, 
those  acts  must  be  strictly  carried  out.  So,  where  a  huabaad  and 
wife  deeded  an  undivided  one-half  of  their  homestead  to  their  son, 
and  executed  a  contract  in  which  they  «kgreed  to  convey  the  other  half 
at  their  death,  in  consideration  of  his  supporting  them,  but  the  wife 
did  not  sign  the  contract,  her  execution  of  the  deed  was  held  not 
sufficient  to  pass  the  other  half:  Webster  v.  Warner,  119  Mich.  461, 
78  N.  W.  552, 

b.  In  Writing.— As  a  general  rule,  assent  not  in  writing  is  of  no 
effect:  Donner  v.  Bedenbaugh,  61  Iowa,  269,  16  N.  W.  127;  Bing  v. 
Burt,  17  Mich.  465,  97  Am.  Dec.  200.  This,  however,  is  not  required 
in  Kansas,  and  there  the  consent  may  be  oral  and  evidenced  by  acts 
in  pais:  Dudley  v.  Shaw,  44  Kan.  683,  24  Pac  1114;  Sullivan  v.  Wich- 
ita, 64  Kan.  539,  68  Pac.  55,  citing  Perrine  v.  Mayberry,  37  Kan. 
258,  .15  Pac  172;  and  may  be  proved  in  the  same  manner  aa  any 
other  material  fact:  Pilcher  v.  Atchison  etc  B.  Co.,  38  Kan.  516^  5 
Am.  St.  Bep.  770,  16  Pac.  945. 
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e.    How  ICanif ested. 

1.  BigoatoxB  AloDA  BniBeleiit.— While  tho  statute!  of  practically 
•11  the  states  require  the  wife's  assent  in  writing,  they  are  not  haa^ 
monious  as  to  what  is  a  sufKcient  fulfillment  thereof. 

One  line  of  cases  holds  that  the  signature  of  the  wife  is  sufficient^ 
and  does  not  require  that  she  be  mentioned  in  the  body  of  the  instru- 
ment at  all:  Dooley  v.  Yillalonga^  61  Ala.  129;  Hood  v.  Powell,  73 
Ala.  171;  Shelton  v.  Aultman  etc.  Co.,  82  Ala.  315,  8  South.  232; 
Wynn  ▼.  Ficklen,  54  Oa.  529;  Christopher  ▼.  Williams,  59  Ga.  779; 

Tecum  y.  Lovell,  111  111.  212;  Barrett  t.  Cox.  112  Mich.  220,  70  N. 
W.  446. 

2.  Must  be  in  Body  of  Deed.— The  other  and  the  stricter  view  re- 
quires the  wife's  name  in  the  body  of  the  deed,  as  releasing  her 
homesteaid  right:  Masillon  etc.  Co.  v.  Carr,  24  Ky.  Law  Bep.  1534,  71 
8.  W.  859;  Greenough  v.  Turner,  77  Mass.  (11  Gray)  332.  Where 
the  wife  is  mentioned  as  party  of  the  first  part  in  a  mortgage  of 
the  homestead,  but  does  not  join  in  the  grant,  nor  express  her  inten- 
tion of  relinquishing  dower  or  of  waiving  her  homestead  right,  it  is 
of  no  effect:  McGrath  ▼.  Berry,  76  Ky.  (13  Bush)  391;  but,  although 
sEe  must  relinquish  the  homestead  in  the  body  of  the  deed,  her  name 
need  not  be  specifically  mentioned,  and  it  is  sufficient  if  she  is  de- 
scribed therein  as  one  of  the  undersigned  mortgagors:  Withers  v. 
Pngh,  91  Ky.  522,  16  S.  W.  277. 

Where  a  statute  requires  the  wife  to  join  in  the  granting  clause 
of  the  mortgage,  a  failure  to  do  so  makes  it  void:  Bluff  City  etc. 
Co.  ▼.  Bloom,  64  Ark.  492,  43  S.  W.  503.  But  in  the  absence  of  such 
statute,  where  the  instrument,  signed  and  acknowlMged  by  the  wife, 
contains  apt  words  waiving  her  rights  of  homestead  and  dower,  it 
is  not  material  that  her  name  does  not  appear  in  the  granting  clause: 
Pavis  T.  Jenkins,  93  Ky.  353,  40  Am.  Bt.  Bep.  197,  20  S.  W.  283. 

The  latter  rule,  requiring  the  wife's  name  in  the  body  of  the  deed 
or  mortgage,  was  formerly  followed  in  Illinois:  Ayers  v.  HawIu,  1 
111.  App.  600;  Panton  v.  Manley,  4  111.  App.  210. 

d.    Fraud  and  Misrepresentation. 

1.  By  Third  Person.— While  fraud  may  negative  the  idea  of  .vol- 
untary consent,  it  is  not  every  fraud  or  misrepresentation  which  will 
have  the  effect  of  avoiding  a  conveyance  of  the  homestead.  Where 
the  grantee  is  not  a  party  to  the  deception,  he  is  held  to  acquire  m 
good  title  to  the  property;  and  the  fraud  of  the  husband  does  not 
prejudice  such  grants:  Webb  v.  Burney,  70  Tex.  322,  7  8.  W.  841; 
German  Bank  v.  Muth,  96  Wis.  342,  71  N.  W.  361.  And  in  the  ab- 
sence of  fraud  on  his  part,  or  mutual  mistake,  the  want  of  concur* 
rence  necessary  to  invalidate  the  instrument  must  be  apparent  on 
its  face;  and  it  cannot  be  contradicted  by  parol  testimony:  Aetna 
Life  Ins.  Co.  v.  Franks,  53  Iowa',  618,  6  N«  W.  9.    If  there  is  ne 
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proof  of  frand  or  eonmvance,  the  wife's  act  in  signing  &  mortgage 
to  the  homestead,  although  reluctant,  is  deemed  Tolnntazy  in  law: 
Coleman  ▼.  Smith,  66  Ala.  368. 

8.  By  Grantee  or  Mortgagee.— Fraud  on  the  part  of  the  grantee 
er  mortgagee  is  fatal  to  the  validity  of  the  instrument.  So,  where 
a  wife  signed  a  mortgage  solely  on  account  of  the  misrepresentations 
ef  the  person  for  whose  benefit  it  was  executed,  although  she  did 
not  attempt  to  read  it  or  have  anyone  else  do  so,  it  was  held  void: 
Warden  v.  Beser,  38  Kan.  86, 16  Pac.  60. 

This  same  rule  applies  where  the  misrepresentations  are  made,  not 
directly  by  the  grantee,  but  by  persons  employed  by  him  to 
procure  the  deed,  and  he  is  bound  by  them:  Barker  v.  Barker,  27 
Keb.  135,  42  N.  W.  889. 

Where  the  grantee  has  notice  that  fraud  was  used  in  obtaining  ths 
wife's  signature,  the  deed  does  not  pass  title:  Bagland  v.  Wiarock, 
61  Tex.  391. 

e.  Mistake  or  Ignorance.— A  mistake  by,  or  ignorance  on  the  part 
ef,  the  wife,  made  in  signing  a  conveyance  or  mortgage  of  the 
homestead,  will  not  avoid  such  instrument.  So  where,  through  ignor- 
ance, part  of  the  homestead  is  included,  it  will  pass,  the  wife 's  assent 
given  through  mistake  not  being  involuntary  in  the  sense  that  it 
will  invaUdate  the  deed:  Edgell  v.  Hagens,  53  Iowa,  223,  5  N.  W. 
136;  Van  Sickles  v.  Town,  53  Iowa,  259,  5  N.  W.  148;  Quinn  ▼. 
Brown,  71  Iowa,  376,  34  N.  W.  13. 

In  Stewart  v.  Whitlock,  58  CaL  2,  the  wife,  in  executing  a  mort- 
gage, was  made  acquainted  with  the  literal  contents  thereof,  bnt 
£d  not  intend  to  include  a  certain  portion  of  the  homestead,  and 
did  not  know  that  it  was  included,  the  mistake  being  caused  by  her 
husband's  misrepresentation.  It  was  held  that  such  mistake  could 
not  avail  her,  as  her  mere  intention,  not  communicated  to  the  mort- 
gagee, could  not  control  the  plain  letter  of  her  contract. 

f.  Mere  BeUnqtdshment  of  Dower.— It  is  now  well  settled  that  a 
mere  relinquishment  of  dower  by  the  wife  is  inefFectual  to  pass 
the  homestead,  and  that  sole  purpose  being  expressed,  it  excludes 
all  others:  Long  v.  Mostyn,  65  Ala.  543;  Burrows  v.  Pickens, 
129  Ala.  648,  29  South.  694;  Shattuck  v.  Byford,  62  Ark.  431,  35  a 
W.  1107;  Thornton  v.  Boyden,  31  111.  200;  Sharp  v.  Bailey,  14  Iowa, 
587,  81  Am.  Dec.  489;  Wilson  v.  Christopherson,  53  Iowa,  481,  5  N. 
W.  687;  Wing  v.  Hayden,  73  Ky.  (10  Bush)  276;  Herbert  v.  Kenton 
Bldg.  etc.  Assn.,  74  Ky.  (11  Bush)  296;  Hayden  v.  Bobinson,  83  Ky. 
615;  Moss  v.  Hall,  1  Ky.  Law  Bep.  314,  3  Ky.  Law  Bep.  89; 
Kiesewetter  v.  Kress,  24  Ky.  Law  Bep.  1239,  70  S.  W.  1065;  Connor 
V.  McMurray,  84  Mass.  (2  Allen)  202.  See,  also,  Eiswistadt  r, 
Cramer,  55  Iowa,  753,  8  N.  W.  427. 
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g.    KecessitT  f<«^  Joint  Aflsent, 

1.  Most  Exist.— Not  only  must  both  husband  and  wife  voluntarily 
execute  any  instrument  affecting  the  homestead,  but  such  execution 
must  be  joint:  Matney  v.  Linn,  59  Kan.  613,  54  Pae.  668.  So  where 
a  wife,  prior  to  the  execution  of  a  deed  of  the  homestead,  expressed 
herself  as  willing  to  join  in  it,  but  did  not  because  her  husband  said 
it  was  not  necessary,  and  after  its  delivery  she  said  she  was  satis- 
fied  with  it,  the  joint  consent  of  the  husband  and  wife  was  held  not 
to  be  shown:  Durand  v.  Higgins  (Kan.),  72  Pae.  567.  See,  also,  Wea 
etc.  Co.  V.  Franklin  etc.  Co.,  54  Kan.  533,  45  Am.  St.  Bep.  297,  38 
Pae.  790.  And  where  a  mortgage  was  executed  by  the  husband,  and 
the  wife's  name  was  written  in,  but  not  by  her,  and  certified  as 
acknowledged  by  a  notary,  six  weeks  after  which  the  wife  executed 
an  instrument  attempting  to  ratify  it,  joint  consent  was  held  want- 
ing: HoweU  V.  McCrie,  36  Kan.  636,  59  Am.  St.  Bep.  584,  14  Pae. 
257.  And  see  Hart  v.  Church,  126  CaL  471,  77  Am.  St.  Bep.  195, 
58  Pae.  910. 

In  order  to  constitute  joint  consent,  it  need  not  necessarily  be 
given  in  the  same  place,  at  the  same  time,  or  in  the  same  way:  Bell 
v.  Slasor,  8  Kan.  669,  57  Pae.  139;  Couch  v.  Capitol  etc.  Assn. 
(Tenn.  Ch.  App.),  64  S.  W.  340.  So  where  a  husband  makes  a  deed 
to  his  homestead,  and  the  wife  does  not  join  in  it  until  five  years 
after,  it  was  held  that  if  the  wife's  signing  was  part  of  the  original 
transaction,  it  was  good:  Howes  v.  Burt,  130  Mass.  368. 

2,  Separate  Instruments.— Where  by  statute  a  husband  and  wife 
are  required  to  sign  the  same  joint  instrument,  no  difficulty  arises 
as  to  the  effect  of  separate  conveyances:  Goodrich  v.  Brown  (Iowa), 
13  N.  W.  309.  Even  where  the  statute  is  not  so  explicit,  separate 
deeds  by  husband  and  wife  are  generally  held  invalid:  Poole  v.  Ger- 
rard,  6  Cal.  71,  65  Am.  Dec.  481;  Duncan  v.  Moore,  67  Miss.  136,  7 
South.  221;  Dickinson  v.  McLane,  57  N.  H.  31. 

In  Ott  V.  Sprague,  27  Kan.  620,  it  is  announced  that  two  separate 
instruments  may  be  effective,  the  court  saying:  ''It  might  be  that 
a  husband  and  wife,  by  two  separate  instruments,  could  alienate 
the  homestead,  when  it  was  intended  by  both  that  such  instruments 
should  operate  together  as  a  single  instrument;  for  in  such  a  case  it 
might  perhaps  be  said  that  the  separate  consent  of  each  had  such  a 
connection  with  each  other  that  they  might  together  be  considered 
as  the  joint  consent  of  both.  But  where  two  separate  instruments  are 
executed  at  two  separate  and  distinct  times,  as  in  this  case;  where 
a  long  interval  elapses  after  one  is  executed  before  the  other  is 
executed,  as  in  this  case— the  interval  in  this  case  being  over  eight 
years;  and  where  the  two  instruments  are  executed  without  any 
reference  to  each  other,  or  without  any  intention  that  the  two  to- 
gether may  be  considered  as  one  single  and  united  instrument,  we 
think  that  one  cannot  make  the  other  valid*" 
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In  Couch  ▼.  Capitol  Bldg.  etc.  Assn.  (Tenn.  Ch.  App.),  64  8L  W. 
840,  &  bnsbuid,  unknown  to  hU  wife,  procured  another  woman  4o 
join  with  him  in  a  deed  of  the  homestead.  Subaequently  the  wife 
executed  another  deed  thereto  to  the  same  g^rantee,  but  the  husband 
waa  ignorant  of  thia.  Joint  consent  waa  held  wanting,  in  the  follow- 
ing words:  "The  joint  consent  exacted  by  the  constitution  and  stat- 
ute means  a  concurrence  and  agreement  of  the  husband  and  wife  to 
sell  or  transfer  their  homestead,  which  to  be  eifective,  most  be 
erideneed  by  a  deed  or  instrument  of  writing,  signed,  executed  and 
delivered  as  required  by  law.  To  hold  that  one  spouse  can  execute 
a  deed  conveying  the  homestead  without  consulting  and  having  the 
joinder  of  the  other  in  it,  and  that  thereafter  the  other  can  eeH 
it  without  consulting  and  having  the  former  join  in  it,  it  seems 
to  us,  opens  the  door  for  the  evasion  of  the  plain  mandate  of  the 
constitution  regulating  the  mode  of  the  transfer  of  this  important 
property  right" 

iL    Bffect  of  Separation  of  Husband  and  Wife. 

1.  Oonsent  Still  Necessary.^The  fact  that  husband  and  wife 
.  are  living  separate  and  apart,  that  he  has  abandoned  her,  or  drivea 
her  from  him,  does  not  deprive  her  of  her  homestead  rights,  or  dis- 
pense with  the  necessity  of  her  consent  and  joinder  in  any  alienation 
of  the  homestead:  Chambers  v.  Cox,  23  Kan.  393;  Bogers  v.  Day,  115 
Mich.  664,  69  Am.  St.  Bep.  693,  74  N.  W.  190;  Gardner  v.  Gardner, 
123  Mich.  673,  82  N.  W.  522;  France  v.  Bell,  52  Neb.  57,  71  N.  W. 
984;  Hcrron  v.  Knapp  etc.  Co.,  72  Wis.  533,  40  N.  W.  149. 

The  reason  therefor  is  thus  expressed  by  Judge  Cooley  in  Sherrid 
▼.  Bouthwiek,  43  Mich.  515,  5  N.  W.  1027:  "The  finding  shows  that 
she  was  driven  from  her  home  by  misconduct  on  the  part  of  her 
husband  of  a  nature  so  grievous  that  she  might  have  claimed  a 
divorce  under  the  statute.  When  a  wife  is  thus  driven  off,  she  earriet 
with  her  all  her  marital  rights— the  right  to  support,  to  dower,  to 
control  the  disposition  of  the  homestead:  Barker  v.  Dayton,  28  Wis. 
867,  383.  This  power  of  control  is  conferred  upon  her  as  a  means 
of  conservation  and  protection;  but  if  the  husband  could  acquire  in- 
dependent authority  to  dispose  of  the  homestead  without  the  wife's 
consent,  by  driving  her  with  blows  from  his  house,  or  by  such  other 
conduct  toward  her  as  should  altogether  destroy  the  comfort  of 
home,  her  constitutional  right  to  withhold  her  consent  from  a  sale  or 
mortgage  would  be  of  no  value  whatever.  Indeed,  as  a  means  of 
restraint  upon  a  vicious  and  unprincipled  man,  it  might  be  worM 
than  useless,  for  it  would  benefit  him,  if  he  desired  to  sell  or  en- 
cumber his  homestead,  to  first  break  up  his  home:  Vanzant  v.  Van- 
sant,  23  111.  536. " 

2.    Where  Joinder  Beqnlred  Only  if  Living  Togot^^.-^Tn  some 
states  the  statute  provides  that  all  conveyances  of  the  homestesd 
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■hall  be  invalid,  unless  signed  by  tbe  wife,  if  tbe  hnsband  be  mar- 
ried and  living  with  his  wife.  He  cannot,  in  such  ease,  drive  her 
from  home,  and  then  convey,  as  that  would  practically  repeal  th» 
act:  Scott  t.  Scott^  73  Miss.  575,  19  South.  589.  Where  the  hus- 
band is  eompelled  to  leave  his  family  residing  on  the  homestead^ 
and  go  to  anather  state  in  search  of  work,  intending  to  return  and 
take  them  with  him  if  successful,  there  is  no  evidence  of  intent  to 
abandon  the  family  so  as  to  validate  a  conveyance  of  the  home- 
•iead  by  the  wife  alone,  under  the  statute  requiring  both  to  sign 
if  the  husband  be  living  with  his  wife:  Walton  v.  Walton,  76  Miss. 
662,  71  Am.  St.  Bep.  540,  25  South.  166;  nor  is  a  wife's  temporary 
absence  for  the  purpose  of  educating  her  children  sufficient  to  em* 
power  the  husband  alone  to  convey:  Gibbons  ▼.  Hall  (Tex.  Civ. 
App.}>  59  S.  W.  814.  For  a  case  in  which  the  abandonment  of  the 
wife  was  held  such  as  to  validate  a  conveyance  by  her  alone,  Be» 
Hector  v.  Knox,  63  Tex.  613. 

Where  the  constitution  provides  that  where  the  marriage  relation 
exists,  a  homestead  can  be  alienated  only  by  joint  act  of  husband 
and  wife,  it  is  not  competent  for  the  legislature  to  enact  a  law 
allowing  the  wife,  by  her  sole  deed,  to  convey  the  homestead  when 
abandoned  by  her  husband,  such  desertion  not  dissolving  the  rela- 
tion of  husband  and  wife:  Couch  v.  Capitol  etc  Assn.  (Tenn.  Clu. 
App.),  64  a  W.  340. 

L  Effect  of  Insanity  of  One  of  the  Spouses.— It  is,  in  the  absence 
of  statute,  generally  held  that  the  insanity  of  one  of  the  spousea 
does  not  dispense  with  the  necessity  of  joinder  of  both  husband  and 
wife:  Thompson  v.  New  England  etc  Co.,  110  Ala.  400,  55  Am.  St» 
Bep.  29,  18  South.  315;  Whitlock  v.  Gasson,  35  Keb.  829,  53  N.  W. 
980.  It  gives  the  husband  no  greater  interest  in  the  estate,  and 
does  not  allow  him  to  encumber  it,  except  as  provided  by  statute; 
Security  etc.  Co.  v.  Kauifman,  108  CaL  214,  41  Pac  467.  So  where 
by  statute  the  sane  spouse  may  apply  to  the  court  to  enable  him 
to  alienate  or  encumber  the  homestead,  the  terms  of  the  statute  must 
be  complied  with  in  order  to  give  the  court  jurisdiction,  or  the 
sale  will  be  void;  and  a  statute  permitting  such  application  and 
sale  is  not  unconstitutional  as  interfering  with  a  vested  right  of 
the  insane  spouse,  or  taking  property  without  due  process  of  law: 
Jones  V.  Falvella,  126  Cal.  24,  58  Pac  311. 

In  Socker  v.  Bedmond,  59  Kan.  773,  52  Pac.  97,  the  joining  of  the 
gnardian  of  an  insane  spouse,  under  an  order  of  the  probate  courts 
in  a  mortgage  of  the  homestead  was  held  not  such  a  joint  consent  as 
contemplated  by  the  constitutional  provision.  But  see  Kew  £ng* 
land  etc.  Co.  v.  Spitler,  54  Kan.  560,  38  Pac  799. 

Where  a  wife  is  insane,  it  is  held  in  Shields  v.  Aultman,  20  Tex» 
Civ.  App.  345,  50  S.  W.  219,  that  the  husband  alone  may  convey  the 
community  property  occupied  as  a  homestead,  as  to  hold  otherwise 
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would  hopelessly  tie  up  the  property  in  his  hands.  For  &  eaae  i& 
which  the  husband  being  insane,  the  wife  was  not  allowed  to  dlspoae 
«f  the  homestead,  see  Heidenheimer  ▼.  Thomas,  63  Tex.  287. 

J.    Power  of  Attorney. 

1.  By  One  Sponae  to  the  Other.—The  question  has  arisen  whether 
one  spouse  can  give  to  the  other  a  power  of  attorney  to  convey  or 
encumber  the  homestead,  so  as  to  pass  title  thereto.  It  has  generally 
been  answered  in  the  negatlTOi  as  it  is  held  a  personal  privilege 
which  cannot  be  delegated  by  one  to  the  other:  Locke  v.  Bedmond, 
6  Kan.  App.  76,  49  Pac.  670.  See,  also,  Gagliardo  v.  Dumont,  54 
Cal.  496;  Wallace  v.  Travelers'  Ins.  Co.,  54  Kan.  442,  45  Am.  St 
Hep.  288,  38  Pac.  489.  In  Minnesota  etc.  Co.  v.  McCrossen,  110  Wia. 
316,  84  Am.  St,  Bep.  927,  85  K.  W.  1019,  a  wife  gave  her  husband 
a  power  of  attorney  to  sell  any  lands  in  which  she  might  have  an 
interest.  He  mortgaged  the  homestead,  and  it  was  held  that  she 
was  not  estopped  to  deny  the  validity  of  the  mortgage,  he  having 
exceeded  the  power  of  attorney,  although  she  orally  consented  thereto 
and  used  the  money. 

In  Washington,  by  a  broad  statute,  a  husband  having  a  general 
power  of  attorney  from  his  wife,  authorizing  him  to  mortgage  all 
their  real  estate,  can  mortgage  the  homestead,  which  is  comm unity 
property,  without  her  joining  therein:  Oregon  Mtg.  Co.  v.  Hersner, 
14  Wash.  515,  45  Pac.  40. 

2.  To  a  Third  Party.— It  has  been  held  that  husband  and  wife 
can  convey  their  homestead  acting  through  an  attorney  in  fact, 
where  they  both  properly  execute  and  acknowledge  it:  Warren  v. 
Jones,  69  Tex.  462,  6  8.  W.  775;  Jones  v.  Bobbins,  74  Tex.  615,  12 
8.  W.  824,  in  the  former  of  which  cases,  it  is  said:  '^This  court  has 
aaid  that  the  requirement  that  a  husband  and  wife  shall  sign  a  deed 
of  conveyance,  and  that  the  wife  shall  appear  and  acknowledge  it,  is 
fulfilled  by  their  signing  and  her  acknowledging  a  power  of  attorney 
to  make  the  conveyance;  and  we  cannot  say  that  a  requirement 
that  they  shall  join  in  such  conveyance^  and  that  she  shall  sign 
and  acknowledge  it,  is  not  fulfilled  in  the  same  way." 

k.  Batification.— A  wife  may  ratify  the  acts  of  her  husband;  so 
where  the  husband  alone  conveyed  an  undivided  one  hundred  and 
ten  acres  out  of  a  larger  tract,  which  was  community  property,  and 

occupied  as  a  homestead,  it  was  held  that  she  might  ratify  it  sub- 
eequently  to  the  husband's  death,  and  accept  her  homestead  out  of 
the  remaining  land:  Mass  v.  Bromberg  (Tex.  Civ.  App.),  66  8.  W. 
468.  And  where  a  contract  to  convey  was  not  signed  by  the  wife  at 
the  same  time  as  the  husband,  but  she  afterward  signed  it  and  united 
with  her  husband  in  the  deed,  it  was  held  a  ratification  by  her,  a^ 
though  her  name  did  not  appear  in  the  body  of  the  contract:  Epperl/ 
▼.  Ferguson   (Iowa),  91  N.  W.  816. 
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A  void  instrument  cannot  be  validated  by  any  subsequent  act, 
liowever.  So  where  a  mortgage  was  void  by  reason  of  the  wife's  not 
signing  it;  and  a  second  mortgage  was  duly  executed,  reeiting  that 
it  was  subject  to  said  void  mortgage,  there  wae  no  ratification:  Seif* 
fert  etc.  Go.  v.  Hartwell,  94  Iowa,  576,  58  Am.  St.  Bep.  413,  63  N« 
W.  333. 

L  Necessity  for  Consideration.— In  the  abeence  of  statute,  the 
question  of  consideration  makes  no  difference,  and  it  is  no  defense, 
where  a  wife  executed  a  mortgage,  that  her  husband  received  all  the 
consideration:  Jamison  v.  Bancroft,  20  Kan.  169.  Under  the  Cali- 
fornia law,  however,  a  wife  has  an  interest  in  the  homestead  requir- 
ing a  consideration  for  an  agreement  to  convey  or  encumber  it, 
and  therefore  her  mortgage  to  secure  an  antecedent  debt  of  her 
husband  is  not  binding  on  her:  California  etc.  Co.  v.  Anderson,  79 
Ted.  404,  citing  Chaffee  v.  Browne,  109  Cal.  211,  41  Pac.  1028, 

XVnL    Constitatlonality    of    Statutes    Bestricting    Alienation    of 

Homesteads. 

While  the  Jub  disponendi  is  a  vested  right,  it  may  be  restricted 
by  provisions  for  dower  and  homestead:  Hughes  v.  Hodges,  102  N. 
O.  236,  9  S.  E.  437;  Joyner  v.  Sugg  (N.  C),  44  S.  E.  122;  and  a  re- 
striction that  the  homestead  can  be  alienated  only  by  the  joint  deed 
of  husband  and  wife  is  not  unreasonable:  Virginia  etc.  Iron  Co.  v* 
MeClelland  (Ya.),  36  S.  E.  479. 

Curative  acts  are  sometimes  passed,  validating  all  conveyances  of 
homesteads,  defective  by  reason  of  noncompliance  with  the  statute 
regulating  the  same:  Alkire  Grocery  Co.  v.  Jackson,  66  Ark.  455, 
51  a  W.  459.  See,  also,  Seawel  v.  Dirst,  70  Ark«  166,  66  S.  W. 
1058,  relating  to  defective  acknowledgments.  A  statute  repealing 
flueh  curative  act,  however,  does  not  devest  rights  vested  under  such  . 
curative  statute:  Beavers  v.  Myar,  68  Ark.  333,  58  S.  W.  iO. 

XIZ.    Acknowledgment. 

a.  Importance  of  Statutory  Requirements.— Equally  important 
with  the  signing  of  the  mortgage  or  deed  is  the  acknowledgment 
thereof;  and  where  the  statute  requires  that  the  husband  and  wife, 
or  the  wife  alone,  acknowledge  it,  failure  to  comply  with  it  renders 
it  a  nullity:  Patterson  v.  Kreig,  29  111.  514;  Pardee  v.  Lindley,  31 
IlL  174,  83  Am.  Dec.  219;  Gage  v.  Wheeler,  129  111.  197,  21  N.  E. 
1075,  afl^ming  28  IlL  App.  427;  American  Sav.  etc.  Assn.  v.  Burg- 
hardt,  19  Mont.  323,  61  Am.  St.  Bep.  507,  48  Pac.  391;  citing  Montana 
Nat.  Bank  v.  Schmidt,  6  Mont.  610,  13  Pac.  382;  McLeran  v.  Benton, 
43  CaL  467;  Leonis  v.  Lazzarovich,  55  Cal.  55;  Aultmann  etc.  Co.  v. 
Jenkins,  19  Neb.  209,  27  N.  W.  117;  Bette  v.  Sims,  25  Neb.  166,  41 
N.  W.  117;  Philips  v.  Bishop,  31  Neb.  853,  48  N.  W.  1106;  Horbach 
V.  Tyrrell,  48  Neb.  614,  67  N.  W.  485,  489;  Wilson  v.  Mills,  66  N.  H. 
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315,  22  Ail.  455;  Hnu  ▼.  Wells,  17  Tex.  Cit.  App.  195,  44  &  W.  33; 
yirtt  Nftt.  Bank  t.  Citizdus'  Bank  (Wyo.),  70  Pac  726.  The  statute 
is  of  eoatrolling  eifeet,  and  where  it  provides  that  no  alienatioB  of 
the  homestead  shall  be  valid  without  the  signature  of  the  wife  to  the 
sane,  it  does  not  reqoire  an  acknowledgment  bj  her:  Godfrey  t. 
Thornton,  46  Wis.  677,  1  N.  W.  362,  overmling  Halt  ▼.  Honle,  19 
Wis.  472.    See,  also.  Lawyer  t.  SUngerland,  11  Minn.  447. 

In  the  absenee  of  a  statute,  it  has  been  held  that  an  acknovrledg- 
ment  as  required  for  an  Ordinary  conveyance  is  snffieient  to  satisfy 
the  eonstitution:  Forsyth  v.  Freer,  62  Ala.  443;  Butts  v.  Broughton, 
72  Ala.  294;  Jones  v.  Boper,  86  Ala.  210,  5  South.  459. 

b.  Strict  Ctompliaiiee  Keoessary.— Where  a  method  of  examination 
is  prescribed  by  statute,  it  is  exclusive  of  all  other  modes,  and, 
while  literal  compliance  may  not  be  necessary,  must  be  strictly  pur- 
sued: Cahill  V.  Citizens'  ete.  Assn.,  61  Ala.  232;  Scott  v.  Simons,  79 
Ala.  352;  Best  v.  Gholson,  89  IlL  465;  Tabler  v.  Sullivan,  97  Ky.  79, 
29  8.  W.  972,  16  Ky.  Law  Bep.  817.  So  the  word  "voluntarily," 
when  used  alone  in  a  certificate  of  acknowledgment,  is  not  the 
equivalent  of  ''her  own  free  will  and  accord,  and  without  fear,  con- 
straint, or  persuasion  of  her  husband,"  and  its  use  is  not  a  sub- 
stantial compliance  with  the  statute:  Scott  v.  Simons,  70  Ala.  352. 
So  where  the  words  "or  threats'',  of  her  husband  are  omitted  it 
is  defective:  Motes  v.  Carter,  73  Ala.  553;  as  is  also  the  use  of  the 
word  '^persuasion"  in  place  of  "threats":  Marx  v.  Threet,  131  Ala. 
840,  30  South.  831.    See,  also,  Beynolds  v.  Kingsbury,  15  Iowa,  23& 

It  must  appear  from  the  acknowledgment  that  the  husband  and 
wife  acknowledged  to  the  officer  taking  the  same  that  they  waive 
and  relinquish  their  homestead  rights  in  the  premises  in  Illinois: 
Trustees  v.  Hovey,  94  111.  394;  Ogden  etc.  Assn.  v.  Mensch,  196  lU. 
554,  89  Am.  St.  Bep.  330,  63  N.  E.  1049;  affirming  99  HL  App.  67. 
As  to  the  acknowledgment  formerly  required  of  the  wife,  see  Yan- 
zant  V.  Vanzant,  23  lU.  536;  Smith  v.  Miller,  31  111.  157. 

An  acknowledgment  made  to  a  mortgage  by  a  husband  and  wife, 
stating  that  the  same  was  their  act  and  deed,  for  the  purpose  therein 
mentioned,  and  that  the  wife  relinquished  all  rights  to  dower  and 
homestead,  was  held  sufficient:  Kimmell  v.  Caruthers  (Ky.),  1  8.  W. 
2. 

Where  the  certificate  of  acknowledgment  fails  to  state  that  the 
wife  was  known  or  made  known  to  the  officer  to  be  the  wife  of  the 
grantor,  as  required  by  statute,  there  being  nothing  in  the  eertificste 
to  show  that  she  was  the  wife  or  known  to  the  officer  to  be  the 
wife,  or  even  that  she  was  known  to  be  the  person  executing  tiie 
eonve3rance,  it  is  fatally  defective:  Penny  v.  British  etc.  Go.,  132 
Ala.  357,  31  South.  96.  And  where  the  officer  is  required  to  exphiin 
the  instrument  fully  to  the  wife,  a  statement  in  the  certificate  that 
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•he  folly  understood  the  contesitB  of  the  deed,  is  not  snficient:  Lsng- 
ion  Y.  Marshall,  59  Tex.  296. 

If  the  wife  does  not  understand  English,  and  the  officer  asks  her  the 
formal  questions  in  that  language,  it  is  invalid:  Fisher  ▼.  Meister, 
24  Mich.  447.  But  where  she  does  understand  it,  there  is  no  neces- 
sity of  an  inierpreter  to  explain  its  contents:  Pfeiffer  ▼.  Biehn,  13 
CaL  643. 

The  wife  must  acknowledge  that  she  releases  her  homestead  right 
freely,  voluntarily  and  without  compulsion:  Boyd  v.  Cudderback,  31 
lU.  113;  and  force  or  duress  in  obtaining  it  will  avoid  it:  Blumer  v. 
AUbright  (Neb.),  89  N.  W.  809. 

e.  BeUnqnlshnieiit  of  Dower  Therein.— As  in  the  execution  of 
the  instrument  itself,  a  mere  relinquishment  of  dower  in  the  acknowl- 
edgment is  not  sufficient  to  bar  the  homestead  right:  Bank  of  Har- 
rison ▼.  Gibson,  60  Ark.  269,  30  S.  W.  89;  Thornton  ▼.  Boyden,  81 
HI.  200.  In  Clubb  v.  Wise,  64  111.  157,  the  wife  released  her  home- 
stead right  in  the  body  of  the  instrument,  but  in  the  acknowledg- 
ment relinquished  only  her  dower,  and  it  was  held  invalid  as  against 
the  homestead.  But  see  Bazar  v.  Donan,  12  Ky.  Law  Bep.  114,  13 
8.  W.  914. 

d.    Privy  Examination. 

1.  In  Qeneral.— In  some  jurisdictions,  the  consent  of  the  wife 
must  be  evidenced  by  privy  examination,  separate  and  apart  from 
the  husband,  and  where  that  is  not  observed,  the  conveyance  will 
be  held  invalid:  Lambert  v.  Kinnery,  74  N.  G.  348;  Mash  v.  Bussell, 
69  Tenn.  (1  Lea)  543;  Christian  v.  Clark,  78  Tenn.  (10  Lea)  630. 
In  Garner  v.  Black,  95  Tex.  125,  65  S.  W.  876,  it  is  held  that  a  failure 
to  examine  the  wife  in  private,  rendered  the  instrument  void,  and 
not  even  color  of  title  was  conferred  on  the  grantee,  so  as  to  support 
a  plea  of  adverse  poaeession.  In  Fisher  v.  Meister,  24  Mich.  447,  the 
court  held  the  presence  of  the  husband  during  the  examination  un- 
lawful But  in  another  case  in  the  same  court  it  was  held  that 
merely  because  the  husband  was  present  during  the  taking  of  the 
acknowledgment,  a  mortgage  on  the  homestead  would  not  be  set 
aside,  in  the  absence  of  an  averment  or  showing  that  it  was  executed 
unwillingly,  or  under  his  compulsion  or  influence:  Norton  v.  Nichols, 
35  Mich.  148. 

The  privy  examination,  acknowledgment,  and  declaration  before 
the  officer  must  be  averred,  as  they  cannot  be  supplied  by  presump- 
tion or  inference:  Cross  v.  Everts,  28  Tex.  523.  But  the  failure  of 
the  certificate  of  acknowledgment  to  state  that  the  wife  was  exam- 
ined separate  and  apart  is  not  fatal,  the  statute  not  prescribing  what 
shall  be  set  forth.  In  such  case  it  is  open  to  the  parties  to  show 
that  she  was  not  so  examined:  Adams  v.  Smith  (Wyo.),  70  Pao* 
1043. 
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2.  The  AUhftma  Bnlft.— In  Alabama,  no  aeparate  examination  It 
required  where  the  homestead  is  the  separate  property  of  the  wife: 
Wtiner  v.  Sterling,  61  Ala.  98;  Dawson  ▼.  Burns,  73  Ala.  11. 

•.    DtaqBaHflcatlon  of  (Mlloer. 

1.  Whem  Peemiiarily  Interested.— If  the  officer  taking  the 
aeknowledgment  is  for  any  reason  incompetent,  the  inatmmeat  is 
void:  Hayes  ▼.  Southern  etc.  Assn.,  124  Ala.  663,  82  Am.  St. 
Bep.  216,  26  South.  527,  where  the  court,  after  stating  that  public 
policy  forbids  the  taking  and  certifying  of  an  acknowledgment  by 
an  officer  financially  interested  in  the  instrument,  continues:  "Such 
is  the  doctrine  in  respect  of  ordinary  conveyances,  and  the  reasoa 
is  more  cogent  for  its  application  when  the  separate  examination  of 
the  wife  is  to  be  taken  upon  the  alienation  of  the  homestead,  since, 
by  the  statute,  the  examination  and  acknowledgment  are  unneeessary 
to  the  operation  of  the  conveyance,  and  are  essentials  which  no 
attestation  or  other  form  of  acknowledgment  can  supply.  Without 
substantial  compliance  with  the  statutory  requirements  in  respect 
to  the  separate  examination,  no  title  passes  and  no  rights  attach 
by  which  a  conveyance  can  be  established The  acknowledg- 
ment in  question  was  taken  by  a  notary,  who  was  a  stockholder  ia 
the  mortgagee  association,  and  as  such,  under  the  plan  of  the  associa- 
tion, he  was  entitled  to  participate  in  the  profits  arising  from  loans 
and  from  other  sources.  He  had,  therefore,  a  substantial  interest 
in  upholding  the  attempted  mortgage  security,  which  disqualified  him 
to  conduct  or  certify  the  separate  examination  and  acknowledgment 
of  Mrs.  Hayes."  The  court  cites  with  disapproval,  Ck)oper  v.  Asso- 
ciation, 97  Tenn.  285,  66  Am.  St.  Bep.  795,  37  S.  W.  12,  which  held 
that,  in  such  a  case,  the  acknowledgment  was  voidable  and  not  void. 
The  fact  that  the  notary  was  employed  by  the  husband  to  negotiate 
the  loan,  was  held  not  fatal  to  the  validity  of  the  acknowledgment 
taken  before  him,  in  Daniels  v.  Larendon,  49  Tex.  216. 

2.  Acting  Out  of  His  County.— An  officer  acting  outside  of  his 
own  county  is  incompetent  to  certify  to  an  acknowledgment,  and 
this  is  so  though  it  appears  from  the  face  of  the  certificate  that  it 
was  taken  before  him  in  his  own  county,  which  fact  may  be  dis- 
proved by  parol:  Edinburgh  etc.  Co.  v.  Peoples,  102  Ala.  241,  14 
South.  656;  New  England  etc.  Co.  v.  Payne,  107  Ala.  578,  18  South. 
164. 

f .    New  Acknowledgment. 

1.  May  Cure  Defective  Acknowledgment.— Where  the  acknowledg- 
ment of  the  wife  is  defective,  she  may  make  a  new  one,  with  intent 
to  cure  the  defect,  and,  when  properly  made  and  certified,  it  will 
render  the  conveyance  valid,  always  providing  that  the  rights  of 
third  parties  have  not  intervened:  Cahall  v.  Citizens'  etc.  Assn.,  61 
Ala.  232;  Hood  v.  Powell,  73  Ala.  171;  Van  Cleave  v.  Wilson,  73  Ala. 
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387.  The  subsequent  aeknowledj^ent  has  no  retroactive  force,  but 
constitutes  the  instrument  a  valid  conveyance  on  and  after  the 
proper  acknowledgment:  Balkum  v.  Wood,  58  Ala.  642,  citing  Mc- 
Guire  v.  Van  Pelt,  55  Ala.  344;  and  Miller  v.  Marx,  55  Ala.  322; 
Smith  ▼.  Pearce,  85  Ala.  264,  7  Am.  St.  Bep.  44,  4  South.  616. 

Where  the  certificate  of  acknowledgment  was  defective  as  to  the 
husband's,  but  good  as  to  the  wife's,  release  of  the  homestead,  it 
was  held  in  Johnston  v.  Dunavan,  17  111.  App.  59,  that  a  court  of 
equity  had  no  power  to  correct  the  certificate  to  conform  to  the 
statute.  Nor  is  parol  evidence  admissible  to  supply  defects  in  the 
certificate:  Scott  v.  Simons,  70  Ala.  352. 

2.  Made  After  Husband's  Death.— Where  the  wife  does  not 
acki^wledge  the  conveyance  till  the  death  of  the  husband,  it  is  of 
no  effect  whatever,  as,  without  the  acknowledgment,  it  is  a  nullity: 
Parks  V.  Bamett,  104  Ala.  438,  16  South.  136.  In  a  similar  case 
the  court  said:  "It  would  be  an  anomaly,  indeed,  to  hold  under 
this  state  of  law  and  fact  that  the  widow,  thus  without  alienable 
Interest  of  any  kind  or  to  any  extent  in  the  land,  could,  by  the 
mere  acknowledgment  of  a  deed,  which  was  essentially  a  nullity 
when  the  heirs  took  a  perfect  title,  defeat  their  rights,  and  in 
legal  effect  convey  their  lands  unto  third  persons. 

**We  do  not  think  it  can  be  done.  We  apprehend  that  the  power 
to  give  vitality  to  such  a  void  conveyance,  by  after-acknowledg- 
ment, ceases  whenever  the  estate,  assuming  the  invalidity  of  the 
deed,  has  passed  into  third  persons,  or  rights  of  third  persons  have 
attached  to  it.  We  cannot  perceive  that  it  can  be  material  whether 
these  third  persons  are  heirs,  devisees,  purchasers  or  creditors,  or 
whether  their  estates  or  rights  have  accrued  by  descent,  devise, 'sale 

OT  judgment  liens":  Eichardson  v.  Woodstock  Iron  Co.,  90  Ala.  266, 
8  South.  7. 

g.  Impeaching  (Mficer's  Certificate.— It  was  held  in  Gahall  v. 
Citizens'  etc.  Assn.,  61  Ala.  232,  that  the  certificate  of  a  notary  could 
be  impeached  only  by  showing  that  the  signature  of  the  wife  was 
forged,  or  that  duress  or  fraud  were  used  with  the  grantee's  knowl- 
edge. It  may  also  be  impeached  by  parol  by  showing  that  the 
ofScer  was  acting  outside  of  his  county,  or  that  the  wife  did  not 
in  fact  appear  before  him:  Edinburgh  etc.  Co.  v.  Peoples,  102  Ala. 
241,  14  South.  656,  citing  Bamett  v.  Proskauer,  62  Ala.  486;  Grider 
V.  American  etc.  Co.,  99  Ala.  281,  42  Am.  St.  Bep.  58,  12  South.  775. 

Where  the  certificate  is  fair  and  regular  on  its  face,  the  evidence, 
to  impeach  it,  must  be  clear,  convincing  and  satisfactory:  German 
Bank  v.  Muth,  96  Wis.  342,  71  N.  W.  361. 

The  requirements  regarding  the  execution  and  acknowledgment  of 
instruments  alienating  or  encumbering  the  homestead  are  for  the 
benefit  of  the  husband  and  wife,  and  when  signed  and  acknowledged 
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by  both  a  third  person  eaiiiiot  qaestion  the  validitj  thereof:  Cobbej 
▼.  Kaapp,  23  Neb.  579,  87  K.  W.  485. 

h.  Betoppei  in  Ackiiowledgiiients.^The  rnlee  of  estoppel  In  ngax^ 
to  seknowledgments  are  the  same  as  those  arising  from  the  Instrar 
ments  themselTOS  and  heretofore  disenssed  in  IX  aad  XII,  h,  hereia. 

Estoppel  eannot  supplj  the  plaee  of  signing  and  aeknowledging 
the  iastntment,  where  required  bj  statute:  Davis  ▼.  Thomas  (Nebu), 
92  K.  W.  187.  So  where  the  wife  is  not  examined  separate  aad 
apart,  the  husband  is  not  estopped  to  elaim  the  land  as  homestead: 
Blappj  ▼.  Hansen  (Ala.),  88  South.  900,  and  eases  eited.  See,  also, 
Alford  ▼.  Lehman,  76  Ala.  626.  And  where  the  husband  told  tiie 
mortgagee  that  the  justiee  of  the  peaee  had  taken  the  aehaurwledg^ 
meat  in  his  own  eountj,  sneh  not  being  the  faet,  he  was  held  set 
to  be  estopped:  New  England  ete»  CSo.  t.  Payne^  107  Ala.  S7S,  18 
South.  164 
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1115  Wis.  299,  91  N.  W.  670.] 

WnXS,  BBVZVAL  OF.— The  Operatton  of  a 
Clause  in  a  will  is  immediate  and  absolute,  and  the  faet  that  sneh 
will  is  destroyed,  or  eannot  be  found  after  the  death  of  the  testator^ 
does  not  revive  the  former  one.    (p.  945.) 

WnXS,  BEVIVAIi  OF.— A  Will  Onoe  Beroked,  to  be  roTivedv 

musty  notwithstanding  the  intention  of  the  testator,  either  be  re- 
exeeuted  or  adopted  by  some  subsequent  writing  exeeuted  as  the 
statute  prescribing  the  manner  for  the  execution  of  wills  reqoirea. 
(pp.  945,  946.) 

Patrick  Noon  executed  his  will,  and'  left  it  with  the  county 
judge.  Subsequently,  he  withdrew  the  will  from  the  custody  of 
the  judge,  and  had  another  will  drawn  with  a  clause  revoking 
all  former  wills.  Some  time  after  this  he  left  a  package  with 
the  county  judge,  which,  on  being  opened  after  his  death,  wai 
found  to  be  the  first  will.  The  second  will  was  never  found 
IVom  a  decree  denying  the  probate  of  the  will  dq>06iled  with 
the  county  judge,  ^s  appeal  is  taken. 

William  Smith,  for  the  appellants. 

William  Q.  Wheeler,  for  the  respcmdenis. 

••*  BAHDEEN,   J.    Both  the  county  and  drcdt  conxti 
found  that  the  second  will  executed  by  the  deceased  oontainad 
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a  daufle  revoking  all  former  wills.  This  fact  is  challenged  by 
the  appellaiits,  bnt,  inasmuch  as  all  the  testimony  in  {he  case 
an  that  subject  is  to  the  effect  that  such  a  clause  was  contained 
therein,  we  cannot  disturb  the  finding.  Section  2290  of  the 
Statutes  of  1898  provides,  in  substance,  that  no  will  fehall  be 
revoked  unless  by  burning,  tearing,  canceling,  or  obliterating 
the  same  with  intention  to  revoke,  or  by  some  other  will  or 
codicil  in  writing,  executed  as  the  law  requires.  Therefore, 
where  a  second  will  is  drawn  and  executed  with  the  formality 
required  by  the  statute,  and  containing  an  unlimited  revoca* 
tory  clause,  all  former  wills  are  wiped  out  and  held  for  naught. 
The  operation  of  the  revocatory  clause  is  immediate  **^  and 
absolute.  It  is  an  act  done  solenmly  and  deliberately  for  pres* 
ent  effect,  and  not  one  contemplating  that  future  circumstances 
are  to  determine  whether  it  shall  have  force.  As  stated  by  the 
court  in  Scott  v.  Fink,  45  Mich.  241,  7  N.  W.  799 :  'It  operates 
at  once,  and  does  not  apply  as  a  mere  contingent  caveat  against 
the  objects  at  which  it  aimed."  The  addition  of  the  revocatory 
words  is  a  mode  of  inmiediate  cancellation  of  the  former  will, 
and  renders  it  totally  inoperative  as  a  testamentaiy  instrument: 
See  Cheever  v.  North,  106  Mich.  390,  58  Am.  St,  Rep.  499, 
64  N.  W.  455 ;  Dudley  v.  Gates,  124  Mich.  440,  83  N.  W.  97, 
86  N.  W.  959 ;  In  re  Goods  of  Hodgkinson,  [1893]  Prob.  Wv. 
339.  By  the  great  weight  of  authority  in  this  country  the  de- 
struction or  revocation  of  the  subsequent  will  containing  the 
revocatory  clause  does  not  have  the  effect  of  reviving  the  formes 
will :  Cassoday  on  Wills,  sec.  386,  and  authorities  cited.  There- 
fore the  fact  that  the  second  will  drawn  by  the  testator  was 
destroyed,  or  could  not  be  found  after  his  death,  did  not  re- 
vive or  give  legal  vitality  to  the  former  one. 

The  question  next  arises  whether  there  is  anything  in  the 
case  to  show  that  the  former  will  has  been  revived  in  such  a 
way  as  to  warrant  the  court  in  admitting  it  to  probate  as  a 
legal  will.  The  county  court  decided  that,  although  the  tes- 
tator may  have  filed  the  trust  will  with  intention  to  revive  the 
same,  such  act  was  not  such  a  re-execution  or  republication  as 
would  operate  to  give  it  new  life.  The  circuit  court  negatived 
the  intent  to  revive,  and  found  that  the  deposit  of  the  first 
wiU  with  the  county  judge  was  through  inadvertence  or  mis- 
take. There  is  considerable  evidence  in  the  record  to  justify 
the  findings  of  the  circuit  court,  but  we  prefer  to  coubider  the 
case  upon  the  facts  as  found  by  the  county  judge.  We  start 
the  assumption  that  the  first  will  had  been  duly  revoked. 

Am.  St.  Bep.,  VoL  95—60 
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and  was  not  reviyed  by  the  Ices  or  destmction  of  the  second. 
The  first  will  was  then  without  any  legal  validity.     The  gitaa- 
tion  was  the  same  as  though  it  had  never  been  written.     Section 
**  2282  provides  that  no  will  made  within  this  state  since 
January  1^  1896  (except  nuncupative  wills)  ^  shall  be  effectual 
to  pass  any  estate,  unless  it  be  in  writing,  signed  by  the  te&- 
tator,  or  by  some  one  authorized  by  him,  and  attested  in  the 
presence  of  the  testator  by  at  least  two  witnesses  in  the  pres- 
ence of  each  other.    This  court  has  decided  that  it  is  not  nec- 
essary to  the  validity  of  a   will  that  the   witnesses  thereto 
should  know  the  nature  of  the  instrument  they  are  signing; 
nor  is  it  necessary  to  the  probate  thereof  that  they  should 
testify  that  the  testator  declared  it  to  be  his  will:  Allen  v. 
Griffin,  69  Wis.  529,  36  N.  W.  21 ;  Skinner  v.  American  Bible 
Soc.,  92  Wis.  209,  65  N.  W.  1037.    The  will,  however,  must 
be  executed  in  substantial  conformity  to  the  statutory  require- 
ments, to  be  valid.    The  first  will  having  become  legally  dead 
by  revocation,  we  can  see  no  way  in  which  it  could  be  revitalized 
ejLcept  by  some  act  which  the  law  recognizes  as  being  equival^it 
to  execution  under  the  statute.     A  codicil  or  subsequent  writing 
adopting  the  former  will,  duly  excuted,  or  a  re-execution  of  the 
old  will  with  the  required  formalities,  would  undoubtedly  revive 
it :  See  Skinner  v.  American  Bible  Soc.,  92  Wis.  209,  65  N.  W. 
1037;  Flood  v.  Kerwin,  113  Wis.  673,  89  N.  W.  845.     Any  act 
short  of  that  would  lead  to  confusion,  and  open  the  door  to  fraud. 
The  legislature,  having  seen  fit  to  prescribe  in  definite  terms  th^ 
manner  in  which  a  will  shall  be  executed  to  be  validj  have  in- 
dicated  a   policy   which   ought   not  to   be   frittered  away  by 
evasions  or  exceptions.     We  are  aware  that  there  are  case^  in 
tlie  books  and  cited  by  appellants*  counsel  which  say  that  the 
question  of  reviving  a  will  is  simply  one  of  what  the  testator 
intended.     That  question,  no  doubt,  may  be  involved  in  many 
cases;  still  it  cannot  be  permitted  to  override  or  annul  plain 
statutory  requirements.    To  make  a  valid  testamentary  dis- 
position  of  property,   there  must  be  substantial   conformity 
to  all  statutory  requirements.    We  believe  the  better  and  safer 
rule  *^*  to  be  to  require  that  a  will  once  revoked,  to  be  re- 
vived, must  either  be  re-executed*  or  adopted  by  some  subsequent 
writing,  executed  as  the  statute  requires:  Gary    on  Probate 
Law,  sec.  172. 

By  the  Court.    The  judgment  is  afiirmed. 
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A  Former  Will  is  not  Revived,  according  to  most  authorities,  by 
the  destruction  or  revocation  of  a  second  will:  See  Stewart  v. 
Mulholland,  88  Kj.  38,  21  Am.  St.  Bep.  320,  10  S.  W.  125;  Lane 
▼.  Hill,  68  N.  H.  275,  73  Am.  St.  Bep.  591,  44  Atl.  393;  mono- 
graphic notes  to  Pickens  v.  Davis,  45  Am.  Bep.  327-344:  Ilarwell 
V.  Lively,  76  Am.  Dec.  652-656.  On  the  republication  of  revoked 
wills,  see  the  monographic  note  to  Matter  of  Stickney,  76  Am.  St. 
Bep.  249-262. 

A  Testator  Cannot  Revoke  his  will,  notwithstanding  his  intention, 
except  by  a  writing  signed  and  attested  in  the  manner  provided 
for  the  execution  of  the  will  i'tself :  Howard  v.  Hunter,  115  Ga.  357, 
90  Am.  St.  Bep.  121,  41  S.  E.  638.  But  see  Billington  v.  Jones,  108 
Tenn.  234,  91  Am.  St.  Bep.  751,  66  S.  W.  1127,  and  consult  the 
monographic  note  to  Graham  v.  Burch,  28  Am.  St.  Bep.  350,  d5L 
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COMPANY. 

[115  Wis.  332,  91  N.  W.  979.] 

MASTER  AND  SEBVAKT.— An  Employe  Assumes  the  Bisk 

if,  while  unloading  logs,  he  steps  backward,  to  get  out  of  their 
way  as  they  roll  from  the  car  down  a  bank  to  the  mill  pond,  falls 
in  a  hole  which  anyone  could  see,  and  is  killed  by  the  logs  rolling 
over  him.     (p.  948.) 

DEATH — Konresident  Allen  Relatives  of  a  deceased  are  not 
entitled  to  the  benefits  of  the  Wisconsin  statute  giving  a  right  of 
action  for  wrongful  death,     (p.  952.) 

Action  to  recover  for  negligent  killing  of  plaintifiPs  intestate; 
Prom  a  judgment  of  nonsuit,  the  plaintiff  appeals. 

W.  P.  Crawford  and  Crownhart  &  Poley,  for  the  appellant. 
Boss^  Dyer  &  Hile,  for  the  respondent. 


CASSODAY,  C.  J.  1.  It  appears  from  the  record,  and 
is  undisputed,  that  the  deceased  was  thirty-six  years  of  age,  and 
a  strong,  healthy  man,  and  had  worked  in  the  woods  for  about 
sixteen  years,  and  had  been  in  the  employ  of  the  defendant  in 
the  logging  business  as  a  teamster  for  a  year.  On  the  mom« 
ing  of  July  6,  1900,  he  was  set  at  work  unloading  logs  from 
the  cars  upon  the  landing,  and  continued  such  work  until  be 
was  killed  in  the  forenoon  of  July  7,  1900  During  that  time 
he  had  assisted  in  unloading  something  like  a  dozen  train 
loads  of  logs.    The  cars  were  twenty  feet  or  more  long,  and 
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the  logs  were  about  the  same  length.  The  facts  attendiiig  the 
accident,  as  stated  by  the  plaintiff's  counsel,  are  to  the  effect 
that  at  the  time  of  the  accident  four  cars  were  brought  in  {h« 
train;  and  that^  as  the  train  was  being  pulled  onto  the  bank- 
ing ground,  the  deceased  hodced  the  trip  line  onto  the  fit  hook 
00  as  to  fasten  the  wrapper  chain,  and  then,  when  the  car 
was  pulled  ahead  and  set  in  place  to  be  unloaded,  he  walked 
forward,  and  took  hold  of  the  trip  line,  and  while  standing 
near  the  end  of  the  car  next  to  the  engine  he  gave  the  trip  line 
a  jerk,  unfastening  the  wrapper  chain,  and,  while  stepping 
back  to  get  out  of  the  way  he  stepped  into  a  hole  about  three 
cr  four  feet  deep,  and  fell  to  the  ground,  and  before  he  could 
get  up  the  logs  rolled  off  the  car  and  over  him,  and  injured 
him  so  that  he  died  about  three  hours  afterward.  The  soil 
appears  to  have  been  a  sandy  slope  from  the  railroad  track 
back  to  the  mill  pond.  The  hole  was  three  or  four  feet  bcto& 
the  top,  and  three  or  four  feet  deep,  and  about  two  feet  wide  at 
the  bottom.  A  brother  of  the  deceased,  who  was  sworn  as  a 
witness  in  behalf  of  the  plaintiff,  testified  to  the  effect  that  any- 
body who  looked  at  the  hole  could  see  it;  that  it  was  at  least 
two  feet  down  to  the  bank^  and  that  anybody  could  see  ttiat 
who  looked  at  it  The  law  applicable  to  such  a  state  of  facts 
is  too  well  settled  to  require  discussion :  Sladky  v.  Marinette 
"»  L.  Co.,  107  Wis.  260,  260,  261,  83  N.  W.  514,  and  cam 
there  cited;  Williams  v.  J.  G.  Wagner  Co.,  110  Wis.  456,  86 
N.  W.  157 ;  Kreider  v.  Wisconsin  etc.  Pulp  Co.,  110  Wis.  646, 
657-659,  86  N.  W.  662.  We  must  hold  that  the  deceased  as- 
sumed the  risk. 

2.  It  also  appears  from  the  testimony  of  the  deceased's 
brother  that  the  deceased  left  no  issue,  and  was  unmarried,  and 
that  his  father  was  dead;  that  his  mother  was  still  living  in 
Canada,  where  she  had  lived  for  many  years;  that  she  had  no 
property;  that  the  deceased  had  been  accustomed  to  send  his 
mother  ten  dollars  a  month  when  he  could  spare  it;  that  she 
never  lived  in  nor  became  a  citizen  of  the  United  States;  that 
bis  father  lived  nearly  all  his  life  at  the  same  place  where  his 
mother  did,  and'  that  he  did  not  think  he  was  ever  a  citizen  of 
the  United  States.  Upon  such  undisputed  evidence  it  is 
claimed  on  the  part  of  the  defendant  that  under  our  statute 
this  action  cannot  be  maintained  for  the  benefit  of  the  mother 
of  the  deceased,  a  nonresident  alien.  The  plaintiff  claims  a 
tight  to  recover  under  sections  4266,  4266  of  the  statute.    Tha 
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trae  meaoiiig  of  those  bccHodb  hie  been  so  fully  and  bo  recentlj 
considered  by  this  court  as  to  require  nothing  further  to  be  herd 
said^  except  to  state  the  result  and  the  application  to  the  case 
at  bar.  Thus  it  has  been  held  that:  ''The  right  of  action  given 
by  [those  sections]  to  certain  beneficiaries  therei]>  named  i« 
personal,  and  the  damages  are  limited  to  a  mere  indemnity  for 
the  pecuniary  injury  resulting  therefrom  to  such  beneficiary, 
and  the  action  tiierefore  does  not  survive  the  death  of  such 
beneficiaiy,  but  abates  upon  his  death^  and  cannot  be  revived 
in  favor  of  his  administrator^':  Schmidt  v.  Menasha  W.  W. 
Co.,  99  Wis.  300,  74  K  W.  797. 

So  it  has  been  held  that:  "The  liability  created  by  section 
4255  of  the  Statutes  of  1898,  in  case  of  the  death  of  a  person 
by  an  actionable  injury  for  which  such  person  could  have  re- 
covered damages  if  death  had  not  ensued,  is  for  the  benefit  of 
certain  relatives  of  the  decedent  mentioned  in  section  4256  of 
the  Statutes  of  1898,  and  in  default  of  such  relatives  ^®  them 
is  no  liability^' :  Brown  v.  Chicago  etc.  By.  Co.,  102  Wis.  137, 
77  N.  W.  748,  78  N.  W.  771. 

In  that  case  it  was  further  held  that  such  right  of  action  is 
separate  and  distinct  from  "the  right  of  action  for  an  injury 
to  the  person  which  survives  under  section  4253,'*  evai  though 
death  ensue  from  the  injury:  See,  also,  Hubbard  v.  Chicago 
etc.  By.  Co.,  104  Wis.  160,  76  N.  W.  855,  80  N.  W.  454;  Staef- 
fler  V.  Menasha  W.  W.  Co.,  Ill  Wis.  483,  487,  87  N.  W.  480: 
Here  the  contention  is  that  the  plaintiff,  as  the  personal  rep- 
resentative of  the  deceased,  has  the  right  to  recover  damages 
for  the  pecuniary  loss  which  his  mother  sustained  by  leason  o£ 
his  death,  nothwithstanding  such  right  of  action  did  not  sur- 
vive under  section  4253.  Did  the  sections  of  the  statutes  thus 
relied  upon  give  such  right  of  action  for  the  benefit  of  such  non- 
resident alien?  The  question  is  not  whether  the  legislature  had 
power  to  give  such  right  of  action,  but  whether  the  sections  re- 
lied upon  did  give  such  right  of  action.  It  is  claimed  that  the 
right  "to  maintain  an  action  and  recover  damages''  is  given  by 
tiie  statute  in  general  terms,  and  is  broad  enough  to  include 
aliens.  The  constitution  declares  that  "no  distinction  shall 
ever  be  made  by  law  between  resident  aliens  and  citizens,  in 
lefeience  to  the  possession,  enjoyment  or  descent  of  property'': 
Const,  art.  1,  sec.  15.  As  indicated,  the  sections  in  question 
have  no  reference  to  the  possession,  enjoyment,  or  descent  of 
property,  nor  the  rights  of  property,  where  the  death  is  in* 
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staDtaneoua  or  without  oonscions  pain^  but  simply  give  a  ner 
right  of  action,  outside  and  independent  of  property.  It  has 
been  held  in  England  that  ''prima  f  acie,  and  unless  the  con- 
trary be  pressed  or  be  implied  from  the  absolute  necessity  of 
the  case,  every  legislature  must  be  presumed  to  have  intended 
by  its  enactments  to  regulate  the  rights  which  should  subsist 
between  its  own  subjects,  and  not  to  affect  the  rights  of  foreign- 
ers, whether  by  way  of  lestricting  or  augmenting  their  natural 
rights'' :  Cope  t.  Doherty,  4  Kay  &  J.  367.  To  the  same  eSect 
is  the  ZoUverein,  1  Swab.  96;  Jefferys  v.  **^  Boosey,  4  H.  L. 
Cas.  816.  'It  is  conceded,**  said  Marshall,  C.  J.,  "that  flie  leg- 
ielation  of  every  country  is  territorial;  that  beyond  its  own  ter- 
ritory it  can  only  affect  its  own  subjects  as  dtizena'' :  Boee  ▼. 
Himely,  4  Craned,  279.  Mr.  Story  states  the  same  rule  thus: 
''It  is  plain  that  the  laws  of  one  country  can  have  no  intrinsic 
force,  proprio  vigore,  except  within  the  territorial  limits  and 
jurisdiction  of  that  country.  They  can  bind  only  its  own  sub- 
jects, and  others  who  are  within  its  jurisdictional  limits,  and 
the  latter  only  while  tiiey  remain  therein'*:  Story  on  Conflict 
of  Laws,  sees.  7,  20,  98,  278. 

The  general  rule  is  that  statutes  are  "presumed  to  have  no 
extraterritorial  force**:  Endlich's  Interpretation  of  Statutes, 
sec.  169.  The  same  author  says  that:  "In  general,  statutes 
must  be  understood  as  applying  to  those  only  who  owe  obedience 
to  the  legislature  which  enacts  them,  and  whose  interests  it  is 
the  duty  of  that  legislature  to  protect;  that  is,  its  own  subjects, 
including  in  that  expression  not  only  natural-bom  and  natural- 
ized subjects,  but  also  all  persons  actually  within  its  territorial 
jurisdiction;  but  that,  as  regards  aliens  resident  abroad,  the 
legislature  has  no  concern  to  protect  their  interests,  any  more 
than  it  has  a  legitimate  power  to  control  their  rights.  In  this 
view  it  would  be  presumed,  in  interpreting  a  statute,  that  the 
legislature  did  not  intend  to  legislate  either  as  to  their  rights 
or  liabilities;  and  to  warrant  a  different  conclusion  the  words 
of  the  statute  ought  to  be  express,  or  the  context  of  it  very 
clear":  Endlich's  Interpretation  of  Statutes,  sec.  176. 

Upon  this  principle,  and  under  a  statute  similar  to  ours,  it 
was  held  in  Pennsylvania  that  "a  nonresident  alien  mother  has 
no  standing  to  maintain  an  action  against  a  citizen  of  Penn- 
sylvania to  recover  damages  for  the  death  of  her  son** :  Deni  r. 
Pennsylvania  R.  R.  Co.,  181  Pa.  St.  625,  59  Am.  St.  Rep.  676, 
37  Ail.  558.    In  that  case  the  court  used  this  language:  "Oar 
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statute  was  not  intended  to  confer  upon  nonresident  aliens 
z-ights  of  action  not  conceded  to  them  or  to  ns  by  their  own 
<*OMntTj,  or  to  put  burdens  on  our  own  citizens  to  be  discharged 
^^^^  for  their  benefit.  It  has  no  extraterritorial  force,  and  the 
plaintiff  is  not  within  the  purview  of  it.  While  it  is  possible 
tliat  the  language  of  the  statute  may  admit  of  a  construction 
Trhich  would  include  nonresident  alien  huebands,  widows,  chil- 
€[ren  and  parents  of  the  deceased,  it  is  a  construction  so  obvi- 
ously opposed  to  the  spirit  of  the  statute  that  we  cannot 
adopt  it'':  Deni  v.  Pennsylvania  B.  B.  Co.,  181  Pa.  St.  628, 
629,  69  Am.  St  Bep.  676,  37  Atl.  669. 

So  it  has  been  held  in  a  case  arising  in  Colorado  that  ''non- 
resident aliens  are  not  entitled  to  the  benefit  of  the  Colorado 
statute  giving  a  right  of  action  for  death  by  wrongful  act  to 
the  next  of  kin  of  the  deceased  and  cannot  maintain  an  action 
thereunder'':  Brannigan  v.  Union  G.  M.  Co.  (C.  C),  98  Fed. 
164. 

Counsel  for  the  plaintiff  cite  and  rely  upon  Mulhall  v.  Fal- 
lon, 176  Mass.  266,  79  Am.  St.  Bep.  309,  67  N.  E.  386 ;  Kelly- 
ville  Coal  Co.  v.  Petraytis,  196  111.  216,  63  N.  E.  94;  Dennick 
▼.  Bailroad  Co.,  103  U.  S.  11;  Vetaloro  v.  Perkins  (C.  C),  101 
Fed.  393.  In  the  first  of  these  cases  it  was  held  that  ''a  statute 
cannot  impose  duties  upon  a  nonresident  alien,  but  it  may  con- 
fer rights  upon  him."  It  is  conceded  by  all  that  the  legislature 
may  confer  such  right  of  action  upon  nonresident  aliens,  but 
the  question  is.  Has  it  done  so  by  the  general  language  em- 
ployed in  the  statutes  relied  upon?  In  that  case.  Holmes,  C.  J., 
uses  this  language:  "Under  the  statute  the  action  for  death 
without  conscious  suffering  takes  the  place  of  an  action  that 
would  have  been  brought  by  the  employ6  himself  if  the  harm 
had  been  less,  and  by  his  representative  if  it  had  been  equally 
great  but  the  death  had  been  attended'  with  pain.  In  the  latter 
case  there  would  be  no  exception  to  the  right  of  recovery  if  the 
next  of  kin  were  nonresident  aliens.  It  would  be  strange  to 
read  an  exception  into  general  words  when  the  wrong  is  so 
nearly  identical,  and  when  the  different  provisions  are  part  of 
one  scheme" :  Mulhall  v.  Fallon,  176  Mass.  269,  79  Am.  St 
Bep.  309,  57  N.  E.  387. 

In  other  words,  that  learned  court  puts  such  right  of  action 
in  favor  of  the  surviving  relative,  having  no  reference  to  the 
possession,  enjoyment,  or  descent  of  property,  upon  the  same 
®^  footing  with  a  right  of  action  for  damages  which  the  de- 
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ceased  might  have  maintained  bad  deatii  not  ensued^  and  vliidi 
would  have  aurvived  his  death  for  the  benefit  of  his  eetate,  and 
henoe  has  Teference  to  the  enjoyment  or  descent  of  piopertf. 
As  indicated,  this  is  in  direct  conflict  with  the  ruling  of  thia 
conrty  where  it  is  held  that  the  right  of  action  which  snrviTes 
the  death  for  the  benefit  of  the  estate  of  the  deceased  ia  aepa- 
rate  and  distinct  from  the  ri^t  of  action  for  the  loaa  to  snr- 
Tiving   relativea.    The  one  has  reference   to   property,  or  the 
rights  of  property,  of  the  deceased.    The  other  haa  reference 
only  to  the  loss  sustained  by  tbe  suiriving  relatives.     The  Illi- 
nois case  cited  follows  and  adopts  the  reasoning  of  the  Maasa* 
chusetts  case  cited.    In  Vetaloro  v.  Perkins,  101  Fed.  393,  the 
right  of  action  arose  under  the  statute  of  Massachusetts,  ooe 
section  of  which  is  quoted,  from  which  it  appears  that  the  two 
rights  of  action  are  put  upon  the  same  footing.    That  statute 
declares,  in  substance,  that  'Vhere  an   employ^   is   instantly 
killed,  or  dies  without  conscious  sufEering,  as  the  result  of  the 
negligence  of  an  employer,''  the  surviving  relative  ''may  main- 
tain an  action  for  damages  therefor,  and  may  recover  in  the 
same  manner  and  to  the  same  extent  as  if  the  death  of  the  de- 
ceased had  not  been  instantaneous,  or  as  if  the  deceased  had 
consciously  suffered'':  Vetaloro    v.  Perkins  (C.  C),  101  Fed. 
349.    This  broad  difference  between  our  statutes  and  the  stat- 
utes of  Massachusetts  makes  the  adjudication  in  cases  arising 
under  that  or  any  similar  statute  inapplicable  to  the  case  at  bar. 
The  cause  of  action  in  Dennick  v.  Bailroad  Co.,  103  IT.  S.  11, 
arose  under  a  statute  of  New  Jersey,  and  the  action  was  brought 
in  New  York,  and  removed  to  tbe  federal  court,  and  was  other- 
wise distinguishable.    The  precise  question  here  involved  was 
not  there  considered;  but  it  was  held  that  the  plaintiff  could 
recover.    There  are,  however,  numerous  cases  to  the  contrary. 
A  few  only  are  cited :  Woodard  v.  Michigan  etc.  R.  B.  Co.,  10 
Ohio  St.  121;  Texas  etc.  By.  Co.  v.  Richards,  68  Tex.  375,  4  S. 
W.  627;  St  Louis  etc.  ^^  By.  Co.  v.  McCormick,  71  Tex. 
660,  9  S.  W.  640;  De  Ham  v.  Mexican  Nat  B.  Co.,  86  Tex. 
68,  23  S.  W.  381;  Mexican  Nat.  By.  Co.  v.  Jackson,  89  Tex. 
107,  59  Am.  St.  Sep.  28,  33  S.  W.  867.    We  must  hold  that 
tbe  sections  of  the  statutes  relied  upon  do  not  give  to  non- 
resident alien  relatives  of  one  who  is  instantly  killed,  or  who 
dies  without  conscious  pain,  a  right  of  action  for  the  loss  sna- 
tained  by  reason  of  such  death. 

By  the  Court    The  judgment  of  the  superior  court  for  Doug* 
las  county  is  afifirmed. 


Nov.  1902.]  HoETON  V.  Wylib,  968 

A  Nonresident  Alien  mother  may  reooTer  in  the  courts  of  Massaebn* 
setts  or  Illinoifl  for  the  wrongful  death  of  her  son:  Kelljrville  Goal 
Co.  T.  Petraytis,  195  BL  215,  88  Am.  St.  Bep.  191,  M  N.  E.  94; 
IfnlhaU  ▼.  FaUon,  176  Mass.  266,  79  Am.  St.  Bep.  809,  57  K.  £L 
386.  But  see  Beni  v.  Pennsylvania  B.  B.  Co.,  181  Pa.  St  625,  69  Am. 
St.  Bep.  676,  37  AtL  558. 


HORTON  V.  WTLIB. 

[115  Wis.  505,  92  N.  W.  245.) 

BEOELESS  USB  OF  FIBEABM8  by  BoyflL— If,  after  two  boy* 
haT«  been  alternately  pointing  an  uncocked  revolver  at  each  other 
in  play,  one  points  it  at  the  other  at  full  cock,  and  the  latter  strikes 
it  np  with  his  hand,  when  it  is  discharged,  injuring  him,  the  former 
is  liable  in  damagee,  when  he  was  violating  the  law  forbidding 
minors  to  go  armed  with  a  revolver  and  forbidding  anyone  to  point 
a  gun  or  pistol  at  another,     (p.  954.) 

Action  by  the  plaintiff  for  injuries  from  the  discharge  of  a 
revolver  in  the  defendant's  hands,  the  ball  penetrating  his  skull. 
The  parties  were  boys,  each  about  thirteen  years  old.  On  the 
day  of  the  injury  they  drove  some  cows  to  pasture,  the  defend- 
ant having  a  revolver  in  his  possession,  and  on  reaching  the  pas- 
ture amused  themselves  by  alternately  pointing  it  at  each  other 
and  playing  "cowboy. *'  Finally  the  defendant  pointed  it  at 
the  plaintiff  at  close  range  and  at  full  cock.  Previously  it  ap- 
pears not  to  have  been  cocked.  The  plaintiff  struck  up  the  re- 
volver with  his  hand,  and  at  the  same  time  it  was  discharged. 
From  a  judgment  of  eighteen  hundred  dollars  the  defendant 
appealed. 

Byan,  Hurley  &  Jones,  for  the  appellant. 
Brown,  Pradt  &  Qenrich,  for  the  respondent 

•^  WINSLOW,  J.  The  trial  judge  charged  the  jury,  in 
substance,  that  under  the  facts  shown  the  plaintiff  was  entitled 
to  recover  his  actual  damages,  because  the  defendant  was  at  the 
time  of  the  diooting  violating  the  law  of  this  state  forbidding 
a  minor  from  being  armed  with  a  dangerous  weapon  (Sanborn  & 
Berryman's  Annotated  Statutes,  sec.  4397b),  by  reason  of  which 
violation  ^^  the  injury  complained  of  occurred.  This  instruc- 
tion was  duly  accepted  to,  and  the  defendant,  on  the  other  hand, 
requested  the  following  instruction,  which  was  refused,  and  ex- 
ception taken :  ^'If  the  jury  are  satisfied  from  the  evidence  that 
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the  boys^  Ralph  Wylie  and  Clark  Horton,  at  the  spot  where  the 
shot  occurred,  had  the  revolver  there  in  common^  both  taking 
part  freely  in  the  use  of  it  for  the  purpose  of  play  and  amuse- 
ment, and  for  no  other  purpose,  and  with  no  intent  on  the  part 
of  either,  and  that  the  shot  was  the  result  of  pure  accident, 
caused  by  the  boy,  Clark  Horton,  throwing  up  his  hand  and 
striking  the  revolver  and  causing  it  to  explode,  and  timn  caus- 
ing the  whole  of  the  injury  complained  of,  the  jury  should  find 
for  the  defendant/' 

The  rulings  of  the  trial  judge  were  plainly  right.  The  case 
is  ruled  by  the  case  of  Evans  v.  Waite,  83  Wis.  286,  53  N.  W. 
445,  where  it  was  held  that  the  accidental  discharge  of  a  re- 
volver in  the  hands  of  a  minor,  by  which  another  was  injured, 
was  an  actionable  wrong,  and  that  a  verdict  for  the  plaintiff 
for  compensatory  damages  was  properly  directed  on  such  a 
showing,  notwithstanding  the  fact  that  the  plaintiff  knew  that 
the  defendant  was  armed,  and  consented  thereto.  The  present 
case  is  even  stronger  than  Evans  v.  Waite,  83  Wis.  286,  53  N. 
W.  445,  because  in  this  case  the  defendant  was  not  only  violat- 
ing the  law  forbidding  minors  to  go  armed  with  a  levolveTy  but 
was  also  violating  section  4391  of  Sanborn  &  Berryman's  Anno- 
tated Statutes,  which  makes  it  unlawful  for  anyone  to  inten- 
tionally point  a  gun  or  pistol  at  another. 

There  are  some  assignments  of  error  based  upon  the  rulings 
upon  evidence,  but  they  are  plainly  not  well  founded^  and  we 
do  not  deem  them  of  sufficient  importance  to  justify  detailed 
discussion. 

By  the  Court    Judgment  affirmed. 

Bardeen,  J.,  took  no  part 

One  Who  PfAnU  Firearms  at  another  is  answerable  in  damages 
for  the  eonsequencee:  Bahel  v.  Manning,  112  Mich.  24,  67  Am.  St. 
Bep.  881,  70  N.  W.  827.  If  a  homicide  results,  he  may  be  prose- 
cuted for  manslaughter:  See  the  monographic  note  to  Johnson  v. 
State,  90  Am.  St.  Bepw  581,  582. 

That  an  Infant  is  liable  for  his  torts,  see  Nash  ▼.  Jewett,  61  Yt. 
510,  15  Am.  St.  Bep.  931,  18  AtL  47;  Lowery  v.  Gate,  108  Tenn. 
54,  91  Am.  St.  Bep.  744,  64  S.  W.  1068;  and  that  his  parenta  ordi- 
narily are  not,  see  the  monographic  note  to  Johnson  v.  Qlidden.  74 
Am.   St.  Bep.   801-808. 
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MOBBISON  V.  CITY  OF  EAU  CLAIBE. 

[115  Wia.  538,  92  N.  W.  280.] 
MUNIdPAIi     0OBPOSATION8— Presentatioii    of    OUims.— 

The  proeedure  prescribed  by  a  city  charter  for  presenting  claims 
against  the  city  to  the  council,  and  appealing  therefrom  to  the 
circait  court  in  case  of  disallowance,  is  essential  to  jurisdiction 
OTer  the  subject  matter  of  any  claim  of  the  character  required  to 
be  presented,     (p.  956.) 

MUNIOlPAIi  COBPOBATION8 -Obstrnctioii  on  Sidewalk.— 
A  city's  failure  to  remove  from  a  sidewalk  a  pile  of  rubbish,  not 
placed  there  by  its  act  or  consent,  is  but  an  omission  of  its  statu- 
tory duty  to  keep  the  highway  reasonably  safe  for  travel,  and 
cieates  no  common-law  right  of  action,  as  for  a  nuisance,  in  favor 
of  a  traveler  injured  thereby,     (p.  958.) 

MumolPAL  CORPORATIONS— Presentatioii  of  Olaiiiis.— In 
an  action  against  a  city  for  injuries  sustained  from  a  pile  of  rub- 
bish on  the  sidewalk,  a  complaint  which  does  not  allege  compliance 
by  the  plaintiff  with  the  city  charter  in  filing  his  claim  and  ap- 
pealing from  its  disallowance  to  the  circuit  court,  does  not  stato 
facts  sufficient  to  constitute  a  cause  of  action,     (p.  961.) 

MUNICIPAL  CORPORATIONS —Presontatioii  of  OUinifl.— A 

provision  in  a  city  charter  excluding  a  claimant  for  damages  caused 
by  a  defective  street  from  original  suit  by  ordinary  procedure  in 
the  courts,  and  requiring  him  to  reach  such  forum  through  the 
medium  of  presentation  to  the  city  council  and  appeal  from  its 
decision,  hampered  by  various  restrictions,  including  a  bond  for 
costs,  is  constitutional,     (p.  962.) 

llUNIdPAL  CHARTER— Conflicting  Provlsionfl.— A  provi- 
sion of  a  city  charter,  creating  the  municipal  corporation  with 
general  powers,  including  that  of  suing  and  being  sued,  is  controlled 
and  limited  by  a  subsequent  provision  that  upon  certain  classes 
of  claims  it  shall  be  sued  only  on  'specified  conditions  and  in  a 
specified  manner,     (p.  962.) 

MTTNICIPAL  CORPORATIONS— Presentation  of  Claims.— A 
provision  of  a  city  charter  requiring  claims  against  the  city  to  be 
presented  to  the  council,  and  an  appeal,  in  case  of  disallowance,  to 
be  taken  to  the  circuit  court,  is  not  invalid  as  not  providing  a 
scheme  of  practice  by  which  issue  can  be  joined  and  trial  of  merits 
had.     (p.  962.) 

STATUTES.— Repeal  by  Implication,  in  the  absence  of  a  clear 
intention,  can  be  indulged  only  so  far  as  unavoidable,     (p.  963.) 

Appeal  from  order  sustaining  demurrer  to  complaint.  It  al- 
leged notice  of  the  injury  to  the  city  on  the  eighteenth  day  of 
March;  that  on  June  22d  plaintiff  filed  a  paper  describing  his 
accident  and  injuries,  but  that  it  was  not  filed  as  a  formal  claim 
under  any  provision  of  the  charter,  but  merely  to  enable  a  set- 
tlement without  litigation;  that  on  July  17,  1901,  the  council 
passed  a  resolution  wholly  disallowing  plaintiflPs  claim;  that 
he  has  at  all  times  been  without  means  or  property  to  procure 
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a  bond  for  costs  to  enable  him  to  appeal  from  tiie  diaallonranee 
of  the  claim  the  mann^  proyided  by  the  charter  of  the  defend- 
ant. 

The  grounds  of  demurrer  weie>  that  the  complaint  did  not 
state  facts  snfGkuent  to  constitute  a  cause  of  action;  that  the 
court  had  no  jurisdiction  either  of  the  person  of  the  defendant 
cr  of  the  subject  of  the  action;  that  plaintiff  has  not  l^al  ca- 
pacity to  sue;  and  that  the  action  was  not  commenced  within 
Ihe  time  limited  by  law^  namely,  the  Eau  Claire  diarter^  speci- 
fying sections  22,  23,  24,  26  and  26  of  subchapter  7,  of  that  act 
(vi2.,  IjBWB  1889,  c  184). 

The  charter  of  the  dty  of  Eau  Claire,  by  sections  22-25^  sub- 
chapter 7,  substantially  requires  that  all  claims  and  demand^ 
either  ex  contractu  or  ex  delicto,  against  the  dty,  shall  be  first 
filed  with  the  dty  deik  for  action  by  the  common  council,  and 
in  case  of  disallowance  or  failure  to  act,  which  .is  made  tanta- 
mount to  disallowance,  for  appeal  to  the  drcuit  court  within 
twenty  days;  to  be  taken  by  giving  a  notice,  accompanied  by  a 
bond  with  suffident  surety,  conditioned  for  the  faithful  prose- 
cution of  the  appeal  and  payment  of  all  costs  adjudged  against 
the  appellant  These  sections  also  provide  that  no  suit  shall 
be  otherwise  brought,  and  that  the  determination  of  the  oom- 
mon  council  shall  be  final  and  conclusive,  and  a  perpetual  bar 
to  any  action  in  any  court  founded  on  such  claim,  except  by 
said  method  of  appeal.  Section  26  further  provides  that  tl»9 
city  shall  not  be  liable,  nor  shall  any  action  be  maintained 
against  it,  for  any  damages  or  claims  founded  upon  any  injury 
caused  by  reason  of  any  defects  or  any  insufficiency  or  want  o^ 
repair  of  any  bridge,  sltiiceway,  road,  sidewalk,  or  street  in 
said  dty,  unless  the  same  be  commenced  by  filing  the  daim  with 
the  dty  derk  within  ninety  days  from  the  time  of  the  acddeoL 

H.  H.  Hayden  and  H.  B.  Walmsley,  for  the  appellant 

James  Wickham,  for  the  respondent 

^*  DODGE,  J.  The  first  question  in  natural  sequence  is 
whether  the  circuit  court  had  an  jurisdiction  over  plainidfPs 
demand,  it  not  having  been  filed  with  the  dty  clerk  nor  brought 
into  court  by  appeal.  It  would  seem  that  this  question  has 
been  answered  beyond  further  debate  by  a  line  of  cases  in  this 
court  reaching  from  Koch  v.  Ashland,  83  Wis.  361,  53  N.  W. 
674,  up  to  one  of  its  very  latest  utterances.  Those  cases  ars 
Mason  v.  Ashland^  98  Wis.  640,  74  N.  W.  367;  Telford  v.  Ash- 
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land,  100  Wis.  238,  76  N.  W.  1006;  Se^ar  v.  Aahland,  101 
WiB.  515,  77  N.  W.  880;  Morgan  v.  Ehindandter,  106  Wis.  138, 
«1  N.  W.  132;  Oshkofih  W.  W.  Co.  v.  OshkoBh,  106  Wia.  88, 
fil  N.  W.  1040;  Miller  v.  Crawford  Co.,  106  Wis.  210,  82  N. 
W.  176;  Oshkosh  W.  W.  Co.  v.  Oshkoeh,  109  Wis.  208,  ante,  p. 
«70,  86   N.  W.  376 ;  O'DonneU   v.  City  of  New  London,  113 
Wis.  292,  89  N.  W.  611.    In  all  those  cases  it  is  held  that  char- 
ters similar  in  general  effect  to  that  before  ns,  including  the 
general  city  charter,  make   procedure  by  presentation  to  the 
coxmcil  and  appeal  therefrom  to  the  circuit  court,  by  steps  in 
finch  statutes  prescribed,  essentials  of  jurisdiction  over  the  sub- 
ject matter  of  any  claim  of  the  character  required  to  be  pre- 
sented.    The  remark  in  Davis  v.  Appleton,  109  Wis.  680,  85 
X.  W.  515,  that  a  charter  provision,  differing  in  some  respects 
at  least  from  that  now  before  us,  was  to  be  deemed  only  a  stat- 
ute of  limitation,  was  made,  not  with  reference  to  a  claim  re- 
i^nired  to  be  presented  before  the  council,  but  in  an  action  for 
an  injunction  against  the  erection  of  an  unlawful  structure  by 
the  city  upon  plaintiff's  lands.    If  the  language  of  that  case 
might  be  construed  as  applicable  to  attempted  suits  upon  claims 
against  the  city  based  on  liability  created  by  statute,  it  was 
purely  obiter,  and  cannot  overcome  the  direct  authorities  above 
cited.    Under  these  decisions  there  can  be  no  doubt  that  the 
demurrer,  being  founded,  as  one  of  its  grounds,  upon  the  want 
of  jurisdiction,  was  properly  sustained,  if  the  legislation  embod- 
ied in  chapter  184,  Laws  of  1889,  known  as  the  "Eau  Claire 
charter,"   be  *^*  valid — a  question   which   may  be  considered 
later.    This  view  is  in  no  wise  inconsistent  with  the  further 
holding  by  this  court  that  in  actions  against  cities  not  founded 
upon  any  common-law  right,  but  upon  rights  created  and  ex- 
isting only  by  statute,  such  steps  by  way  of  presentation  of 
claim  and  appeal  from  disallowance  are  essential  elements  and 
conditions  of  the  existence  of  the  cause  of  action  as  well,  so 
that  they,  or  many  of  them,  are  raised  by  a  demurrer  asserting 
merely  insuflSciency  of  facts.    They  may  be  both  conditions 
of  the  Courtis  jurisdiction  and  of  the  existence  of  any  right 
of  action  in  the  plaintiff. 

2.  The  next  question  in  logical  sequence  is  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
Were  we  to  take  the  appellant  at  his  word,  and  assume,  as  he 
asserts,  that  the  complaint  does  not  state  any  cause  of  action 
created  by  section  1339  of  the  Statutes  of  1898,  for  an  in- 
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sufficiency  or  want  of  repair  in  any  street^  a  negative  ansver 
to  this  inquiry  would  be  readily  reached.  Certainly  no  other 
cause  of  action  is  stated.  Appellant's  contention  is  that  he  has 
attempted  to  bring  suit  for  damages  resulting  from  the  main- 
tenance of  a  nuisance  by  the  city^  because  his  injury  results 
from  the  presence  of  an  unlawful  extraneous  substance  in  the 
street  not  any  part  of  it,  namely^  a  pile  of  mortar  and  bricks 
or  other  debris^  but  he  does  not  charge  the  city  with  any  r&- 
Bponsibility,  either  by  act  or  consent,  for  such  substance  being 
placed  there  originally.  He  contents  himself  with  asserting 
its  presence,  and  the  city's  failure  to  remove  it  from  the  street. 
This  is  no  more  than  an  omission  of  the  city's  statutory  duty 
to  keep  the  highway  within  its  limits  reasonably  safe  for  travel 
thereon,  obviously  a  governmental  fiuiction  performed  on  be> 
half  of  the  state  at  large,  from  which  the  municipality  de- 
rives no  pecuniary  benefit.  From  such  omission,  but  for  ex- 
press statute,  arises  no  right  of  action  in  favor  of  one  toward 
whom  this  mere  governmental  duty  is  owed,  such  as  a  traveler: 
Stilling  V.  Thorp,  54  Wis.  528,  632,  41  Am.  Eep.  60,  11  "» 
N.  W.  906;  McLimans  v.  Lancaster,  63  Wis.  596,  600,  23  N. 
W.  689;  Beed  v.  Madison,  83  Wis.  117,  177,  53  N.  W.  547; 
Daniels  v.  Bacine,  98  Wis.  649,  74  N.  W.  553;  Folk  v.  Mil- 
waukee,  108  Wis.  359,  84  N.  W.  420.  Counsel,  with  not  very 
wise  expenditure  of  industry,  has  collected  numerous  decisions 
by  other  courts,  notably  of  the  United  States,  tending  to  a 
different  view.  These  can  hardly  have  weight,  however,  against 
the  fully  established  rule  in  this  state  as  to  the  character  and 
liabilities  of  municipal  corporations  created  by  the  legislature 
of  Wisconsin  under  our  own  constitution.  Such  alien  decisic^s 
distinguishing  cities  and  villages  from  towns  and  counties  with 
reference  to  their  common-law  liability  to  suit  for  neglect  of 
duty  to  maintain  safe  highways  have  long  since  been  fully 
weighed  by  this  court,  and  have  been  repudiated  in  favor  of 
the  contrary  view  maintained  in  Massachusetts,  whence  we 
in  so  large  measure  took  our  highway  laws:  Daniels  v.  Bacine, 
98  Wis.  359,  84  N.  W.  420. 

Upon  the  text  that  a  pile  of  rubbish  in  a  street  is  an  ob- 
struction and  therefore  a  nuisance  for  which  liability  rests  on 
the  city  at  common  law,  appellant  cites,  with  much  verbosity 
of  quotation,  an  array  of  decisions  which,  on  examination, 
prove  to  be  without  relevancy.  Thus,  in  Hughes  v.  Fond  du 
lisc,  73  Wis.  380,  41  N.  W.  407,  a  roller  left  in  the  street 
by  the  city  was  held  a  nuisance  for  which  liability  existed. 


XoT.  1902.]     MoBBisoN  V.  City  of  Eaxt  Claibe.  959 

That  case,  with  Little  v.  Madison,  42  Wis.  643,  24  Am.  Rep. 
435,  where  was  express  license  to  place  wild-animal  exhibit  in 
street,  are  illustrations  of  city's  liability  to  the  traveler  for 
creating  nnisances  in  the  street,  not  as  a  part  thereof/ nor  in 
process  of  performing,  though  improperly,  iU  duty  of  making 
or  maintaining  the  street.     They  present  instances  of  the  doing 
of   nnlawfnl  acts,   and   are   distinguished   from   improper   or 
negligent  doing  of  the  lawful  act  of  constructing  the  high- 
way, by  such  cases  as  EoUock  y.  Madison,  84  Wis.  458,  164, 
54  N.  W.  725,  Hein  v.  Fairchild,  87  Wis.  258,  58  N.  W. 
413,  and  Ziegler  v.  West  Bend,  102  Wis.  17,  78,  N.  W.  164 
— ^in  ***  all  of  which  the  city's  liability  rested  wholly  on  the 
statute   (Stais.  1898,  sec.    1339),  although  the    defect  con- 
sisted in  one  case  of  a  rope  stretched'  across,  in  another  of  a 
dangerous  excayation,  and  in  the  third  of  an  improperly  or 
negligently  constructed  manhole  cover,  all  put  in  place  by  the 
city,  but  in  the  course  of  street  work.    The  principle  of  the 
roller  and  bear-show  cases  is  still  better  illustrated  by  Neuert 
V.  Boston,  120  Mass.  338,  where  the  city,  in  performing  its 
governmental  duty  of  operating  a  fire  department,  had  safely 
maintained  a  telegraph  wire  across  the  street,  supported  on 
on   side  by  a  building  belonging  to  the  city.     In  removing 
this  building,  the  city,  acting  as  owner,  loosened  the  wire  and 
lowered  it,  so  as  to  endanger  and  injure  a  traveler.     The  mu- 
nicipality  was  held  liable  because  in   creating  this  periloup 
condition  it  was  not    exercising  its    governmental    fimction, 
either  in  maintaining  streets  or  operating  fire  department.     AH 
such  cases  are  obviously  irrelevant,  however,  to  that  at  bar, 
in  that  there  the  city  affirmatively  created  the  nuisance,  wliile 
here  nothing  of  the  sort  is  charged. 

Another  class  of  cases  urged  is  illustrated  by  Winchell  v. 
Waukeska,  110  Wis.  101,  84  Am.  St.  Rep.  902,  85  N.  W.  668, 
and  O'Donnell  v.  City  of  New  London,  113  Wis.  292,  89  N. 
W.  511,  in  the  latter  of  which  liability  of  the  city  to  an  ad- 
joining property  owner  from  such  construction  of  a  highway  as 
to  obstruct  a  water  course  was  assumed  and  in  the  former  the 
city  was  declared  liable  to  the  same  remedies  as  an  individual 
for  polluting  a  stream  with  sewage,  to  damage  of  lower  riparian 
owner.  These  wcases  mark  a  distinction  noted  in  Folk  v.  Mil- 
waukee, 108  Wis.  359,  84  N.  W.  420,  namely,  that,  while  a 
municipality  is  not  to  be  held  liable  for  damages  resulting  from 
mere  performance  of  governmental  functions,  such  exemption 
applies  only  against  those  toward  whom  the  act  is  governmental^ 
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not  against  those  toward  whom  the  city's  attitade  and 
lation  ia  that  of  a  proprietor.  Obyionsly,  while  a  mimid!- 
pality  is  performing  a  fnnction  of  general  state  goTemment 
*^  in  making  highways^  erecting  and  maintaining  schoolhonaeBy 
and  constracting  sewer  systems  and  the  like^  it  also  becomes 
MH  owner  of  property  in  so  doing,  and  it  is  bonnd  to  govern 
ita  management  of  snch  property  by  substantially  the  same 
roles  as  other  proprietors  similarly  situated.  The  adjoining 
land  owner  has  the  same  rights  to  lateral  support  for  hia  soil, 
to  the  uninterrupted  flow  of  any  watercourse,  as  if  his  neigh- 
bor were  a  private  indiyidual,  and  in  respect  to  such  rights 
a  city's  attitude  is  that  of  a  proprietor,  and  not  merely  gOT- 
emmcntal.  Toward  such  persons  the  city  does  an  unlawful 
act  when  it  dams  a  watercourse  by  a  highway,  constructs  a 
sewer  so  as  to  empty  onto  them,  or  excavates  away  their 
lateral  support  It  does  not  merely  do  a  lawful  thing  in  an 
improper  or  n^ligent  manner,  as  distinguished  in  Ziegler  v. 
€ity  of  West  Bend,  102  Wis.  17,  78  N.  W.  164.  In  the  case 
at  bar,  of  course,  the  relation  of  the  defendant  to  plaintiff  was 
purely  goTemmental.  He  was  a  traveler  using  the  highway 
facilities  which  the  ciiy,  as  a  branch  of  the  state  gOTemment, 
was  required  to  provide. 

Another  copious  collection  of  cases  are  cited  to  sustain  the 
proposition  that  the  city  is  liable  for  an  injury  resulting 
from  the  presence  of  extraneous  matter  in  the  street^  consti- 
tuting what  appellant  is  pleased  to  declare  an  obstruction,  and 
not  a  mere  insufficiency  or  want  of  repair.  Such  cases  cited, 
and  similar  ones  which  might  have  been,  are  Barstow  v.  City 
of  Berlin,  34  Wis.  357;  Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Bep.  658;  Raymond  v.  Sheboygan,  70  Wis.  318, 
^5  N.  W.  640;  KoUock  v.  Madison,  84  Wis.  458,  464,  54  N. 
W.  725 ;  Caimcross  v.  Pewaukee,  86  Wis.  181,  66  N.  W.  648 ; 
Hein  v.  Village  of  Fairchild,  87  Wis.  258,  58  N.  W.  413; 
Ziegler  ▼.  City  of  West  Bend,  102  Wis.  17,  78  N.  W.  164. 
That  these  cases  declare  the  liability  of  a  mimicipality  for  in* 
juries  resulting  from  such  ''obstructions*'  is  unqu^ionable,  but 
not  that  such  liability  rests  on  it  by  common  law.  Examination 
of  all  of  them  will  "^  leave  no  room  for  doubt  that  what  they 
in  fact  decide,  albeit  not  always  expressly,  is^that  in  section 
1339  the  words,  "insufficiency  or  want  of  repair,*'  are  not  used 
in  so  restrictive  a  sense  as  to  include  only  inadequacy  of  origin 
nal  construction  and  subsequent  deterioration,  but  also  include 
«uch  obstacles  and  defects  as  render  the  use  of  the  highway 
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dangerous  to  one  exercising  ordinary  care,  provided,  of  course* 
the  municipality  has  notice  of  defect  and  opportunity  to  re- 
move the  same,  and,  as  a  result  of  such  construction,  that  liabil- 
ity is  imposed  by  that  statute. 

Thus  we  are  brought  to  consider  whether  a  oause  of  action 
i&  stated  under  the  statutes  of  this  state.  No  serious  question 
is  raised  but  that  the  complaint  alleges  conduct  of  tiie  city 
out  of  which  a  cause  of  action  might  develop.  The  allow- 
ance of  a  dangerous  condition  of  its  street,  after  notice,  and 
plaintiiBf^s  injury  by  reason  thereof,  sufficiently  appear  to  arouse 
defendants  liability  under  section  1339,  and  the  notice  of  such 
injury  required  by  that  section  was  duly  given.  The  com- 
plaint, however,  fails  to  allege  either  that  plaintiff  has  com- 
plied with  section  22,  subchapter  7  of  the  Eau  Claire  charter, 
by  filing  any  claim  with  the  city  clerk  and  taking  appeal  in 
fitatutory  manner  from  disallowance,  and  it  of  course  further 
fails  to  show  compliance  with  the  requirement  of  section  26, 
subchapter  7,  that  such  claim  be  filed  within  ninety  days  after 
the  injury.  That  such  steps  constitute  conditions  imposed 
by  the  legislature  upon  the  right  to  damages  which  it  grants, 
and  upon  the  municipal  liability  which  it  creates,  is  now  too 
well  settled  as  the  law  of  this  state  to  leave  room  for  further 
debate:  Watson  v.  City  of  Appleton,  62  Wis.  267,  22  N.  W. 
475;  Koch  v.  Ashland,  83  Wis.  361,  53  N.  W.  674;  Daniels  v. 
City  of  Bacine,  98  Wis.  649,  74  N.  W.  563 ;  Schaefer  v.  Fond 
du  Lac,  99  Wis.  333,  340,  74  N.  W.  810 ;  Ziegler  v.  West  Bend, 
102  Wis.  17,  78  N.  W.  164;  Harris  v.  Fond  du  Lac,  104  Wis. 
44,  80  N".  W.  66.  Under  such  weight  of  authority  it  cannot 
be  doubted'  that  there  is  failure  of  facts  sufficient  to  constitute 
**''  cause  of  action,  because  the  claim  has  not  been  filed  with 
the  city  clerk  at  all,  as  required  by  said  section  22,  and  it  is 
immaterial  whether  the  further  requirement  of  section  26,  that 
it  be  filed  within  ninety  days  after  the  injury,  is  valid  or  not — 
a  question  discussed  at  much  length  by  appellant. 

Appellant,  however,  attacks  en  masse  and  in  detail  the  con- 
stitutional validity  of  the  whole  charter  scheme  of  excluding 
a  claimant  against  Eau  Claire  from  original  suit  by  ordinary 
procedure  in  the  courts  of  the  state,  and  requiring  him  to 
reach  such  forum  through  the  medium  of  presentation  to  city 
council  and  appeal  from  their  decision,  hampered  by  various 
restrictions,  including  unlimited  bond  for  costs.  A  discussion 
of  such  questions  in  the  present  case  would,  however,  be  purely 
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academic  and  iiiconcliifiiy&  If  it  were  to  be  conceded  fhat  ilie 
constitution,  either  state  or  federal^  restricted  the  legislatiTe 
discretion  over  remedies  for  rights  which  exist  independentij 
of  statute^  no  such  limitation  rests  upon  the  discretion  to  im- 
pose terms  and  conditions  upon  rights  or  priyileges  existing 
only  by  virtue  of  legislatiye  grant.  As  the  legislatune  mij^t 
withhold  entirely  both  the  right  to  damages  and  the  right  of 
action  in  couit  therefor,  it  may  surely  withhold  it  in  part  by 
imposing  conditions. 

Counsel  for  appellant  seems  to  contend  that  section  1,  sab- 
chapter  1,  of  the  Eau  Claire  charter^  which  merely  creates 
that  community  into  a  municipal  corporation  with  the  general 
powers  thereof,  including  that  of  suing  and  being  sued  in  any 
court,  must  so  dominate  section  22,  subchapter  7,  declaring 
that  upon  certain  classes  of  claims  and  demands  it  shall  be 
sued  only  on  specified  conditions  and  in  a  speciffed  manner, 
that  the  latter  can  have  no  effect  at  all.  This  contention  snb- 
stantially  reverses  all  rules  of  construction.  It  convicts  the 
legislature  of  enacting  all  the  elaborate  detail  of  sections  22- 
26,  subchapter  7,  for  no  purpose  and  with  no  intent  that  they 
should  be  of  any  force;  it  gives  to  the  general  preponderance 
over  special  provisions,  and  it  subordinates  the  later  declara- 
tions *^*®  to  the  earlier.  We  cannot  adopt  this  view.  Sec- 
tions 22-26,  subchapter  7,  were  enacted  for  some  purpose,  and 
must  be  given  effect,  according  to  their  words,  within  the  special 
field  of  claims  to  which  they  apply,  to  control  and  limit  sectiim 
1,  subchapter  1. 

Further  objection  is  urged  against  these  charter  provisions 
that  they  provide  no  scheme  of  practice  by  which  issue  can  be 
joined  and  trial  of  merits  had.  This  may  be  unfortunate  for 
the  claimant  if  true,  but  its  result  is  not  to  render  invalid 
the  legislative  denial  of  right  to  sue  in  any  other  form.  Coun- 
sel's apprehensions  may  be  soothed,  however,  by  the  considera- 
tion that  large  numbers  of  such  cases,  under  generally  similar 
charter  provisions,  have  reached  issue,  trial,  judgment  and 
payment,  and,  if  a  legislative  purpose  is  apparent  to  give  claim- 
ants a  right  to  such  results,  our  courts  may  be  trusted  to  find 
means  thereto. 

Again,  it  is  oontended  that  chapter  471,  Laws  of  1889^  per- 
mitting joinder  of  cities  with  others  primarily  liable  for  high- 
way injuries,  is  in  some  features  repugnant  to  these  diarter 
proyisions,  and  therefore  repeals  them  entirely.  If  irrecon- 
ailable  repugnancy  exists,  it  may  become  the  duty  of  the  courta 
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to  decide  wlddi  of  these  statutes  controls^  wlien  a  case  arises  pr^ 
sentmg  them  in  conflict.  That  can  hardly  be^  however,  until  in 
some  case  of  attempted  joinder,  of  which  we  have  nothing  before 
118  at  present.  We  certainly  discover  no  necessary  purpose  in 
chapter  471  to  repeal  the  charter  provisions  in  toto^  and,  in 
absence  of  that  dear  intention,  repeal  by  implication  car  be 
indulged  only  so  far  as  unavoidable.  It  is  clear  that  chapter 
471,  providing  for  cases  of  joinder  where  other  are  liable,  does 
not  necessarily  destroy  the  charter  provisions  in  their  applica- 
tion to  a  case  like  this,  where  no  other  liability  is  asserted  and 
no  joinder  is  attempted. 

We  find  nothing  else  in  the  voluminous  brief  of  appellant 
requiring  discussion,  or  which  tends  to  defeat  the  conclusions 
already  reached,  that  the  failure  to  file  plaintifiPs  claim  for 
"^^^  consideration  by  the  city  council,  and  to  come  into  court 
by  the  process  of  appeal,  are  fatal  alike  to  the  jurisdiction  of 
the  court  over  the  subject  matter  of  his  demand  and  to  the 
existence  of  any  cause  of  action  in  his  favor  against  the  de- 
fendant Such  conclusions  being  finally  fatal  to  the  complaint 
upon  the  demurrer,  it  follows  that  the  order  sustaining  tha 
demurrer  was  correct. 

By  the  Court    Order  app^ed  from  is  affirmed. 

Whether  There  is  a  Ctrnftum-lavo  lAahility  on  the  part  of  cities  and 
eounties  for  negligence  is  question  npon  whicli  the  authorities  do  not 
agree:  Bee  Davis  v.  Ada  County,  5  Idaho,  126,  47  Pac.  93,  ante^ 
p.  166,  and  cases  cited  in  the  cross-reference  note  thereto. 

Charter  PraviHons  similar  to  those  under  consideration  in  the 
principal  case  are  upheld  in  Oshkosh  Water  Works  Go.  y.  Oshkosh, 
109  Wis.  208,  85  N.  W.  376,  ante,  p.  870,  and  note.  See,  also,  Cun- 
ningham V.  Denver,  23  Colo.  18,  58  Am.  St.  Bep.  212,  45  Pac.  856; 
note  to  Commissioners  v.  Heaston,  55  Am.  St.  "Rep,  203-210;  Barrett 
T.  Mobile.  129  Ala.  179,  87  Am.  St.  Bep.  54,  30  Sonth.  80. 
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ST.  CLAIB  V.  RUTLEDGK 

[115  Wia.  583,  98  N.  W.  234.] 

OOBPOBATIOK&— The  Presldeiit  of  a  Oorporatioii  doM  sot, 
'bj  Tirtao  of  his  offieo,  poasoM  authority  to  bind  the  eompftay  bj 
^eontract.     (p.  963.) 

0OBP0SATION8— Bstoppel.— An  ArtUlelal  Penon  is  estopped 

1from  denying  that  its  agents  possess  all  the  authority  which  it  gives 
then  the  appearance  of  having,  the  same  as  a  natural  person,     (p. 

OOBPOSATZON8— AQthoritj  of  Presideiit.--A  Penon  Wis 
Contracts  with  the  president  of  a  corporation  pretending  to  act  in 
its  behalf  is  bound  to  know  the  extent  of  his  powers;  but  this  rule 
must  be  considered  with  reference  to  countervailing  rules  rendexing 
it  dormant  when  otherwise  injustice  would  be  done.    (p.  960.) 

CX>BPOBATIOirS— Authority  of  Presfdettt— A  OotpeigiUen  ii 
Estopped  from  denying  in  any  particular  instance  that  its  president 
has  the  power  which  it  customarily  has  allowed  him  to  ezereiae  in 
the  face  of  the  publie.     (p.  969.) 

OOBPOSATIOKS— Authority  of  Oilloer.— Proof  of  Appatsnt 
authority  of  a  corporate  officer  to  contract  in  its  behalf  priain  ^eis 
establishes  actual  authority  so  to  do,  and  mere  want  of  authority 
in  fact  will  not  relieve  a  corporation  from  the  burden  of  a  contraet 
made  in  reasonable  reliance  upon  such  appearance  of  authority, 
(pp.  969,  970.) 

OOBPOBATIONB— Authority  of  PreBident.~What  Win  Svl- 
denoe  authority  of  the  president  of  a  corporation  to  bind  it  by  con- 
tract must  be  considered  with  reference  to  the  circumstance  that 
such  officer  almost  universally  exercises  the  power  of  a  general  agent 
for  his  company,     (p.  970.) 

CX>BPOSATIOK8— Authority  of  President.— If  the  directors 
of  a  corporation  for  a  long  time  fail  to  exercise  their  functions  in 
directing  corporate  affairs,  and  leave  them  wholly  to  be  looked  after 
by  the  president,  his  authority  to  do  the  things  he  is  apparently  au- 
thorized to  do  is  as  binding  upon  the  corporation  as  though  eon- 
ferred  in  the  most  formal  manner,    (p.  970.) 

COBPOBATIOKS— President  as  General  Agent.— The  custom 
being  general  for  presidents  of  corporations  to  act  as  general  agents, 
to  make  contracts,  to  buy  and  sell  property,  and  to  generally  do 
corporate  business,  evidence  less  strong  is  required  to  charge  one 
liolding  out  its  president  as  having  such  authority  than  is  required 
to  charge  a  natural  person  to  the  same  effect,     (p.  972.) 

OOBPOBATIOKS— Authority  of  President.— When  the  presi- 
dent of  a  corporation  is  found  from  day  to  day  in  general  charge 
of  the  company's  affairs,  it  is  conclusively  presumed,  as  to  inno- 
cent third  persons,  that  he  possesses  all  the  powers  of  a  general 
agent,  and  such  other  powers  as  he  in  fact  has  exercised  for  such 
a  time  as  to  charge  the  governing  board  of  the  company  with  notice 
thereof,  and  which  appearance  of  power  they  have  taken  no  means 
to  protect  the  public  from  being  imposed  upon  by.     (p.  972.) 

OOBPOBATIOKS.— The  Doctrine  of  Estoppel  stands  guard 
over   the   application   of   the    doctrine   limiting   the  powers   of  tiM 
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president  of  a   corporation,  preventing,  where   the  latter  doctrine 
•woToUd  otherwiae  lead  to,  injustice,    (p.  972.) 

€H>BPOSATIONS— President's  Signature.— When  the  presi- 
dent of  a  corporation  signs  a  writing  with  the  name  of  the  corporation 
by  himself,  the  inadvertent  omission  of  his  title  of  office  doee  not 
ttlfect  the  raliditj  of  the  instrument,    (p.  972.) 

OOBPOBATIONS.— The  Written.  Eridence  of  a  Corporate  Ckm- 
tract  need  not  be  sealed  with  the  corporate  seal  or  signed  by  the 
eecretary  of  the  corporation  to  give  it  validity,  unless  it  is  one 
required  by  statute  to  be  so  sealed  and  signed,    (p.  973.) 

CX>BPOBATION8— SeaL— The  Waiver  of  the  Right  to  forfeit 
to  a  corporation  the  title  to  real  property  ie  not  a  conveyance,  and 
is  not  required  to  be  executed  under  seal  or  signed  by  the  seeretarj 
of  the  company,    (p.  973.) 

Toinkins  &  Tomkiiig  and  John  G.  Williams,  for  the  appel- 
lant. 

H.  H.  Hayden  and  H.  B.  Walmsley,  for  the  respondent. 

»»  MAESHALL,  J.  Action  to  qniet  title.  The  complaint 
is  in  the  nsnal  form.  Defendant  pleaded  title  to  the  timber 
upon  land  and  an  interest  under  a  tax  deed.  The  court,  upon 
the  evidence,  found,  on  matters  material  to  this  appeal,  in 
substance  as  follows: 

1.  October  12,  1893,  and  prior  thereto  and  thereafter  till 
the  conveyance  to  plaintiff,  the  Peerless  Iron  and  Land  Com- 
pany, a  corporation,  owned  the  lands  in  dispute,  except  as 
affected  by  transactions  with  defendant  hereafter  mentioned. 

2.  The  corporation  was  organized  in  1886,  principally  for 
the  purpose  of  dealing  in  mineral  lands  and  mining  properties, 
prospecting  and  exploring  for  minerals,  iron  and  other  ***^  ores, 
mining,  smelting  and  manufacturing  minerals,  granting  and 
acquiring  mining  options  and  leases,  and  platting  lands. 

3.  By  the  articles  of  organization  the  president,  in  con* 
junction  with  the  secretary,  was  empowered  to  make  convey- 
ances, contracts  and  agreements  as  directed  by  the  board  of 
directors,  and  perform  such  other  duties  as  might  be  pre- 
scribed by  the  by-laws,  and  have  general  charge  and  super- 
visory control  of  the  business  and  affairs  of  the  company  un- 
der and  subject  to  the  authority  of  the  board  of  directors. 

4.  No  by-law  was  passed  or  direction  given  to  the  pred* 
dent  in  regard  to  the  transaction  with  the  defendant  hereafter 
mentioned,  prior  to  the  occurrence  thereof. 

5.  The  entire  capital  stock  of  the  corporation  was  paid  by  a 
conveyance  to  it  of  certain  lands. 
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6.  C.  T.  Bowen  was  president  of  the  corporation  from  Angui^ 
1886,  to  the  spring  of  1899. 

7.  From  October  12,  1893,  the  president  as  sodi  sold  to 
defendant  the  pine,  spruce,  and  tamarack  timber,  twelve  m* 
ches  or  more  in  diameter  at  the  stump,  on  the  lands  in  qoe^ 
tion,  with  the  privilege  to  cut  and  remoye  the  same  at  any  tune 
before  June  1,  1899,  the  timber  then  remaining  to  reyert  to 
the  corporation,  the  sale  being  made  by  a  writing  signed  by 
the  president  and  the  secretary. 

8.  November  1,  1893,  the  board  of  directors  first  acted  in 
reference  to  the  sale  to  defendant,  at  which  time  they  ratified 
the  same  by  a  motion  in  the  following  words :  ^On  motion  the 
president  and  secretary  were  authorized  and  empowered  to 
make  sale  of  the  pine  on  Peerless  land  in  town  43 — 3  east  in 
Ashland  county,  Wisconsin,  and  all  contracts  heretofore  made 
by  them  in  reference  to  such  sale  were  ratified  and  confirmed." 

9.  Defendant  did  not  know  of  such  action  till  after  the  com- 
mencement of  this  action.  From  the  time  he  purchased  the 
timber  he  performed  the  condition  imposed  upon  him  in  ■^'^  re- 
gard to  the  land  to  pay  one-half  of  the  taxes  on  the  land  dur- 
ing the  existence  of  his  interest  in  the  timber. 

10.  When  said  sale  was  made  the  corporation  had  no  money 
with  which  to  do  business  or  pay  the  taxes  upon  its  lands. 
The  money  received  upon  the  sale  was  used,  so  far  as  necessary, 
to  pay  back  taxes  on  the  lands,  and  the  balance  was  divided 
between  the  stockholders. 

11.  The  taxes  on  the  land,  except  one-half  paid  by  defend- 
ant,  were  allowed  to  go  delinquent  from  1894  to  1900,  during 
which  time  defendant  obtained  a  tax  deed  on  one-half  inter- 
est  in  some  of  the  land,  which  deed,  however,  is  admitted  to  be 

void. 

12.  From  about  the  year  1892  no  business  of  any  kind  was 
done  by  the  corporation.  It  in  fact  abandoned  the  purposes 
of  its  organization  except  as  the  same  was  attended  to  by  the 
president,  Mr.  Bowen,  all  of  whose  acts  were  tacitly  assented 
to  by  the  corporation  during  such  time.  Shortly  before  March 
28  1896,  defendant  applied  to  the  corporation,  by  letter  ad- 
dressed to  its  president,  for  an  extension  of  time  to  June  1, 
1902,  to  remove  the  timber  from  the  land,  upon  condition  of 
his  continuing  to  pay  one-half  of  the  taxes  until  the  timber 

should  be  removed. 

*  13.  Bowen,  acting  as  president,  with  the  acquiescence  of  one 
«r  more  of  the  other  directors,  assented  to  such  request,  and  by 
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m  'writmg  extending  the  priyilege  to  remove  the  timber  tOI 
Jxine  1, 1902.  The  extension  was  signed  in  the  following  form : 
^'Peerless  Iron  and  Land  Company^  by  C.  T.  Bowen/'  though 
Mr.  Bowen  in  fact  acted  as  president  of  the  corporation  in 
80  signing  the  extension,  the  neglect  to  add  the  title^  'Tresi- 
d.ent/'  being  a  mere  inadyertence. 

14.  Had  defendant  not  obtained  the  extension  he  wonld  have 
removed  the  timber  within  the  time  allowed  by  his  agreement 
^with  the  corporation  as  it  was  originally  made.  He  omitted 
to  do  so,  relying  on  the  extension  referred  to. 

^^^^  15.  November  20,  1899,  the  corporation  conveyed  the 
lands  in  question  by  quitclaim  deed  to  plaintiff  for  the  sum  of 
seven  hundred  and  fifty  dollars,  he  then  having  full  knowledge 
of  the  transactions  of  Mr.  Bowen,  as  president  of  the  corpora* 
tion^  with  defendant 

16.  The  corporation  never  in  any  way  repudiated  Bowen's 
transaction  with  defendant  except  by  the  act  making  the  quit- 
claim deed. 

17.  For  a  long  time  prior  to  the  making  of  the  extenmon^ 
Bowen  was  held  out  by  the  corporation  to  the  public  generally 
a«  having  authority  to  do  business  of  the  character  of  that 
transacted  with  defendant,  and  defendant  relied  upon  his  ap- 
pearance of  authority  in  taking  such  extension  and  relying 
thereon. 

Upon  the  facts  so  found  and  others  not  necessary  to  be 
considered  in  regard  to  any  point  made  upon  the  appeal,  the 
court  found)  as  a  matter  of  law  that  the  Peerless  Iron  and  Land 
Company  and  its  grantee,  the  plaintiff,  were  estopped  from 
denying  the  authority  of  Bowen  to  make  the  extension  of  time 
for  defendant  to  cut  and  remove  the  timber,  and  that  he  was 
the  owner  of  the  timber  upon  the  land,  of  the  character  de- 
scribed in  his  purchase  of  October  12,  1893,  with  the  right 
to  remove  the  same  at  any  time  before  June  1,  1902.  The 
complaint  was  accordingly  ordered  dismissed  with  costs,  and 
relief  was  granted  defendant  upon  a  counterclaim — ^pleaded 
in  the  answer,  as  regards  tax  claims  on  the  lands,  owned  by 
him— of  which  no  complaint  is  made  on  this  appeal.  Excep- 
tions were  duly  filed  to  the  findings  of  fact. 

*^®^  Was  the  act  of  the  president  of  the  Peerless  Iron  and 
Land  Company,  in  attempting  to  extend  respondent's  privilege 
to  cut  and  remove  the  timber,  ultra  vires?  That  is  the  sole 
question  for  decision.  It  is  useless  to  spend  time  endeavor- 
ing to  test  the  matter  by  the  law  respecting  what  a  president  a 
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coiporation  cannot  do  by  Tirtne  of  his  office;  that  it  giTet 
him  no  right  to  make  contracts  binding  on  his  company;  that 
authority  to  that  end  in  fact  can  only  be  conferred  upon  him 
by  the  articles  of  organization  or  some  by-law  or  resolntion 
passed  by  the  board  of  directcMrs^  and  that  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice  of  the  limitation 
upon  its  authority  and  notice  of  its  articles  of  orgsnizaticm 
and  by-laws.  If  the  evidence  warrants  the  finding  ihai 
Bowen,  for  years  prior  to  the  making  of  the  extension,  was 
held  out  by  the  corporation  as  its  general  agent,  and  as  hav- 
ing authority  to  do  sudi  acts  as  the  one  in  question,  it  ia 
bound  thereby  to  the  same  extent  as  if  authority  were  con- 
ferred in  the  most  formal  manner.  That  an  artificial  person 
is  estopped  from  denying  that  its  agents  possess  all  the  au- 
thority which  it  gives  them  the  appearance  of,  the  same  as 
a  natural  person,  is  just  as  well  established  as  the  principle 
that  the  president  of  a  corporation  is  not,  ex-officio,  its  gen- 
eral agent  or  possessed  of  authority  to  make  contracts  bind* 
ing  upon  it :  Ford  v.  Hill,  92  Wis.  194,  53  Am.  St  Hep.  902, 
66  N.  W.  116 ;  McElroy  v.  MinnesoU  P.  H.  Co.,  96  Wis.  317, 
71  N.  W.  662;  Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  469,  472, 
71  K  W.  883;  Northwestern  Fuel  Co.  ▼.  Lee,  102  Wis.  426, 
78  N.  W.  584;  Interior  W.  W.  Co.  ▼.  Prasser,  108  Wis.  667, 
84  N.  W.  833 ;  BuUen  v.  Milwaukee  Trading  Co.,  109  Wis.  41, 
86  N.  W.  116.  If  such  were  not  the  case  the  way  would  be 
open  to  easily  invoke  the  salutary  rule  of  law  regarding  ex* 
officio  powers  of  corporate  officers  to  perpetrate  fraud.  A  gen- 
oral  agent  in  fact  of  a  corporation  may  be  and  commonly  is  its 
president,  and  when  such  is  the  case  his  official  position  is  bj 
no  means  a  limitation  upon  his  powers  as  such  agent:  Ceeder 
▼.  Loud  &  ^^  Sons  L.  Co.,  86  Mich.  641,  24  Am.  St.  Rep. 
134,  49  N.  W.  676.  As  has  often  been  said,  intolerable  mia* 
chief  would  result  from  requiring  ev^y  person,  at  his  peril, 
in  dealing  with  the  president  of  a  corporation  in  a  matter  out- 
side the  scope  of  his  duties  as  such,  to  first  examine  its  records. 
The  business  world  is  not  subject  to  any  such  dangers.  The 
application  of  the  doctrine  of  estoppel  by  courts  has  kept  pace 
with  the  rapid  development  of  corporate  enterprise,  so  that, 
while  ancient  rules  regarding  limits  upon  powers  of  (fficers  of 
corporations  have  not  been  abrogated,  they  are  conclusively 
presumed  to  have  been  complied  with  or  compliance  to  have 
been  waived  by  the  corporation,  where  justice  so  requires. 
Professor  Thompson,  in  his  work  on  Corporations  (volume  4, 
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sections  4623^  4624)^  after  reviewing  a  multitude  of  instances 
where  the  power  of  the  president  of  a  corporation  was  held 
to  have  been  exceeded,  used  this  language:  ''After  such  a  list 
of  negations  upon  the  powers  of  the  president  of  a  business 
corporation,  the  inquiry  will  arise  whether  there  are  any  legal 
grounds  upon  which  persons  dealing  with  such  bodies  through 
their  chief  officers  are  protected." 

To  that  he  suggests  that  a  careful  scrutiny  of  the  various 
applications  of  the  rule  limiting  the  power  of  the  president  of 
a  corporation  will  show  that  they  are,  as  a  whole,  consistent 
with  natural  justice;  that  whenever  such  rule  is  invoked  to 
perpetrate  a  wrong,  there  are  many  countervailing  rules  upon 
some  of  which  the  person  threatened  with  injustice  may  gen* 
erally  securely  plant  himself.  He  mentions  the  following  as 
well  established: 

1.  '^A  corporation  is  estopped  from  denying,  in  the  par* 
ticnlar  instance,  that  its  president  had  the  powers  which  it 
has  customarily  allowed  him  to  exercise  in  the  face  of  the- 
public,*'  'under  which  a  person,  dealing  with  a  corporation 
though  its  president,  proves  the  latter^s  authority  by  proving 
that  the  corporation  held  him  out  to  the  public  as  possessing^ 
••^  the  powers  which  he  exercised  in  the  given  case,  whereby 
it  has  become  estopped  as  against  an  innocent  person,  from 
denying  that  he  rightfully  exercised  those  rights.'  2.  A  cor- 
poration cannot  enjoy  the  benefits  of  a  transaction  and  repu- 
diate its  responsibilities.  Such  enjoyment  is  deemed  a  ratifica^ 
tion.  3.  The  presence  of  the  corporate  seal  upon  a  paper 
purporting  to  be  a  corporate  act,  prima  facie  shows  that 
the  active  agent  of  the  corporation,  in  executing  the  paper>. 
was  duly  authorized  in  the  matter.  4.  Proof  of  the  authority 
of  the  president  to  act  for  his  company  in  the  particular  trans- 
action may  be  shown  by  an  oral  vote  of  the  board  of  directors 
not  made  a  matter  of  record,  or  otherwise  by  parol,  and  often- 
equally  weU  by  circumstantial  evidence. 

Certainly,  as  this  court  has  held  on  many  occa^ons,  the 
idea  that  every  time  a  person  deals  with  the  officer  of  a  cor- 
poration or  person  assuming  to  act  in  its  behalf,  he  must  un- 
der all  circumstances  take  his  chances  on  whether  such  officer 
or  person  has  been  specially  authorized  in  regard  to  the 
matter,  has  no  place  in  the  law  in  our  day.  Proof  of  apparent 
authority  of  a  corporate  officer  to  contract  in  its  behalf  prima 
facie  establishes  actual  authority  so  to  do,  and  mere  want  of 
authority  in  fact  will  not  relieve  a  corporation  from  the  bur- 
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den  of  a  eontmct  made  in  reaaonaUe  reliance  upon  such  a^ 
pearance  of  anthoritj.    What  will  enflSclently  evidence  appar- 
ent anthority  of  the  pregident  of  a  corporation  to  make  a  cast- 
tract  in  its  name  must  be  considered  with  referenee  to  the 
character  of  the  bosiness  inTolved,  common  knowledge  of  tiie 
manner  in  which  corporate  business  is  nsoally  carried  an,  and 
many  other  circumstances — significant  among  them  the  fact 
that  it  has  come  to  pass  that  the  president  of  a  business  cor- 
poration almost  universally  exercises  the  powers  of  a  general 
agent  for  his  company.    One  takes  the  obligation  of  a  corpora- 
tion, executed  by  its  president  in  the  regular  course  of  budnesSy 
not  knowing  any  person  in  the  transaction  except  such  pred- 
denty  without  a  thought  *^^  of  any  necessity  of  making  an  in- 
quiry as  to  whether  he  has  been  specially  authorized  in  the 
matter  or  possesses  power  in  the  premises  under  any  general 
law  of  the  company.    Presidents  of  corporations  wdl-nigfa  uni- 
Tcrsally  exercise  the  power  of  a  general  agent,  either  by  special 
or  general  authority  regularly  conferred,  or  by  the  tacit  con- 
sent of  the  corporation,  given  by  its  governing  board  of  di- 
rectors, the  public  not  knowing  or  stopping  in  business  trans- 
actions to  inquire  how  it  was  conferred.    We  are  safe  in  say- 
ing that  the  circumstances  where  such  is  not  the  case  are  rare 
exceptions  to  the  general  course  of  corporate  business.     Such 
being  the  case,  as  a  matter  of  common  knowledge,  if  a  cor- 
poration permits  its  president,  for  any  considerable  length  of 
time,  to  so  act,  and  its  board  of  directors  customarily  omita 
to  hold  meetings  for  the  purpose  of  directing  the  affairs  of  the 
corporation,  apparently  leaving  its  business  affairs  whcdly  to 
be  looked  after  by  its  president,  and  specially,  or  by  not  act- 
ing affirmatively  one  way  or  the  other,  ratifies  his  acts,  his 
authority  to  do  the  things  which,  by  such  conduct,  he  is  ap- 
parently authorized  to  do  is  just  as  binding  upon  the  corpora- 
tion as  if  the  power  were  conferred  in  the  most  formal  manner. 
Applying  what  has  been  said  to  the  evidence  in  this  case, 
it  is  far  too  strong  in  support  of  the  findings  of  fact,  that 
Bowen,  as  president  of  the  Peerless  Iron  and  Land  Company, 
had  apparent  authority  to  extend  respondent's  time  to  cut  and 
remove  timber,  to  warrant  us  in  saying  that  such  findings  are 
against  the  clear  preponderance  of  the  evidence.    The  evidence 
is  substantially  without  dispute  that  the  board  of  directors  did 
not  hold  regular  meetings  for  the  purpose  of  directing  the 
affairs  of  the  corporation;  that  only  two  meetings  were  held 
from  the  time  of  the  sale  to  respondent  in  1893  till  the  exten- 
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sion  was  giYen  in  1896.  That  strongly  indicates  that  the 
"whole  business  of  the  company  was,  by  common  consent,  left 
"with  the  president,  as  is  often  the  case,  particularly  with  small 
corporations.  No  special  authority  *^  was  given  to  Bowen 
to  make  the  sale  in  1893,  yet  the  sale  was  treated  as  valid,  and 
without  any  knowledge  coming  to  respondent  of  any  action 
of  the  board  of  directors  in  the  matter  till  long  after  the  ex- 
tension was  granted.  After  such  sale  the  business  of  the  cor- 
poration was  generally  neglected  by  the  board  of  directors.  No 
provision  was  made  even  to  pay  its  taxes.  The  lands  were 
allowed  to  go  to  tax  sale  and  tax  deed,  except  in  so  far  as  re* 
spondent  obligated  himself,  as  part  of  the  consideration  for 
the  timber,  to  pay  the  same.  Bowen  testified,  in  effect,  that 
for  years  prior  to  the  extension  he  was  the  only  person  that 
paid  any  particular  attention  to  the  corporate  business;  that 
lie  conducted  it  during  such  period  substantially  the  same 
as  if  it  were  his  own,  reporting  what  he  did  to  the  members 
of  the  company  whenever  he  could  get  them  together,  and 
otherwise  to  them  in  an  individual  way  as  he  had  opportunity 
to  do  so;  and  that  his  administration,  at  all  times,  appeared 
to  meet  with  approval;  that  after  the  sale  to  respondent  in 
1893  and  the  appropriation  of  the  money  received  thereon, 
partly  to  pay  taxes  upon  the  company^s  land  and  partly  for 
division  among  its  stockholders,  he  was  unable  to  secure  from 
the  stockholders  or  directors  any  attention  in  particular  to 
the  company^s  business;  that  it  did  not  thereafter  receive  any 
money,  or  pay  out  any  money,  or  do  any  considerable  amount 
of  business,  and  none  of  consequence  except  what  was  done 
by  himself.    That  is  the  effect  of  his  evidence. 

We  will  not  further  refer  to  the  evidence  in  detail  in  an  ef « 
fort  to  carefully  weigh  it  and  demonstrate  that  it  supports 
the  findings  complained  of.  It  is  sufficient  to  say  that  we 
are  unable  to  discover  that  they  are  wrong  under  the  rules 
governing  the  subject.  There  are  many  cases  in  the  books 
where  a  corporation  had  been  held  estopped  to  deny  that  its 
president  possessed  the  authority  of  a  general  agent,  where 
the  evidence  on  the  subject  was  not  nearly  so  strong  as  in 
•®*  this  case,  as  will  be  found  by  an  examination  of  the  cases 
to  which  we  have  referred.  The  custom  being  general,  as  we 
have  said,  for  presidents  of  corporations,  especially  corpora- 
tions having  but  little  business  to  transact,  to  act  in  the 
capacity  of  general  agents,  to  make  contracts  to  buy  and  sell 
property  and  to  generally  do  the  corporate  business,  evidence 
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leBS  sbong  is  required  to  charge  one  with  holding  ont  its 
president  as  having  such  anthority  than  is  required  to  charge 
a  natural  person  to  the  same  effect 

It  seems  that  the  case  is  ruled  by  numerous  decisions  of 
this  court  we  have  cited,  both  as  to  the  law  and  the  facts.  The 
gist  of  those  decieions  is  that  wheneyer  the  president  of  a 
corporation  is  found  from  day  to  day  in  general  charge  of  the 
company's  affairs  it  is  conclusiyely  presumed,  as  to  innocent 
third  persons,  that  he  possesses  all  the  powers  ordinarily 
incident  to  the  position  of  a  general  agent,  and  such  other 
powers  as  he  in  fact  has  customarily  exercised  for  snch  a 
period  of  time  as  to  charge  the  governing  board  of  the  com- 
pany with  knowledge  thereof,  and  which  appearance  of  power 
they  have  taken  no  reasonable  means  to  protect  the  public  from 
being  imposed  upon  by.  The  doctrine  of  estoppel  stands  guard, 
so  to  speak,  over  the  application  of  the  doctrine  liTnifnug  the 
powers  of  the  president  of  a  corporation,  preventing,  where  the 
latter  doctrine  would  otherwise  lead  to,  injustice.  Both  doc- 
trines are  given  effect  in  the  administration  of  the  law  for 
justice,  but  not  to  enable  a  corporation,  or  those  operating  in 
its  shadow,  to  perpetrate  a  fraud. 

In  disposing  of  this  case  we  ^ve  no  significance  to  the 
circumstance  tiiat  Bowen  did  not  add  the  title  of  his  office 
to  the  corporate  signature  he  afiBzed  to  the  extension.  That 
was  a  mere  oversight.  That  he  executed  the  instrum^it  as 
president  of  the  corporation  there  is  no  question.  Nor  do  we 
give  any  significance  to  the  fact  that  the  paper  was  not  ex- 
ecuted under  the  seal  of  the  corporation  or  signed  by  its  secre- 
.tary.  It  was  a  mere  waiver  of  the  right  to  fwfeit  the  owner- 
ship *^^  of  property,  the  title  to  which  passed  to  respondent 
under  the  instrument  of  October  12,  1893.  It  was  not  a  con- 
veyance of  real  property.  It  was  not  a  writing  required  by  law 
to  be  executed  under  seal  or  to  be  signed  by  the  secretary  of  the 
company.  Therefore  the  absence  of  the  corporate  seal  and  the 
signature  of  the  secretary  from  it  is  of  no  importance:  Ford  t. 
Hill,  92  Wis.  194,  53  Am.  St  Eep.  902,  66  N.  W.  116. 

Neither  do  we  give  any  significance  to  the  fact,  if  it  be  a 
fact,  that  the  sale  of  pine  timber  or  the  extension  of  time  to 
cut  timber  from  the  lands  was  not  by  itself,  strictly  speaking, 
within  the  ordinary  scope  of  the  business  of  a  general  agent 
of  the  corporation.  The  payment  of  the  taxes  on  the  cor- 
porate property  and  obtaining  the  necessary  money  to  that 
end  was  within  such  scope,  and  it  abundantly  appears  that  in 
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1893  the  company  had  no  other  way  of  secnring  money  for 
that  purpose  than  by  selling  its  pine  timber;  and  in  1896, 
when  the  extension  was  given^  it  had  no  more  appropriate 
way  of  providing  for  the  payment  of  taxes  npon  its  lands  than 
foy  granting  the  extension  as  a  condition  thereof,  as  was  done 
to  the  extent  of  one-half  of  such  taxes.  Moreover,  if  we  were 
to  hold  that  the  giving  of  the  extension  in  consideration  of  the 
payment  of  taxes  was  not  within  the  scope  of  Bowen's  author- 
ity as  a  general  agent  of  the  corporation,  under  the  circum- 
stances it  would  seem  that  the  recognition  of  his  authority 
to  sell  the  timber  by  the  formal  act  of  the  board  of  directors 
ratifying  the  sale,  and  the  broad  general  grant  of  power  given 
to  him  in  addition  to  such  ratification,  to  sell  the  timber  on 
the  land,  included  power  to  grant  an  extension  of  the  right 
to  remove  timber  sold  and  paid  for,  in  consideration  of  the 
payment  of  taxes  on  the  land,  which  payment  was  necessary 
to  preserve  to  the  company  the  timber  not  sold,  and  the  land 
also,  though  in  our  general  discussion  of  the  case  we  have 
given  controlling  effect  to  the  facts  found  by  the  court,  that 
the  corporation,  by.  the  manner  in  which  it  permitted  ite  pres- 
ident to  represent  it,  held  him  out  as  possessing  authority  to 
*"*•  sell  its  timber  and  to  make  such  contracts  in  regard  there- 
to as  the  one  in  question. 

By  the  Court    The  judgment  is  affirmed. 


The  President  of  a  Corporation,  by  virtue  of  his  office  merely,  has 
very  little  authority  to  act  for  the  company:  National  State  Bank 
V.  Vigo  County  Nat.  Bank,  141  Ind.  352,  50  Am.  St.  Bep.  330,  40  N. 
£.  799.  He  has  no  authority,  as  president,  to  act  as  its  agent: 
Wait  ▼.  Nashua  Armory  Assn.,  66  N.  H.  581,  49  Am.  St.  Bep.  630, 
23  AtL  77.  But  one  dealing  with  him,  in  the  usual  course  of  busi- 
ness, and  within  the  powers  which  he  has  been  accustomed  to  ex- 
ercise without  objection  from  the  directors,  has  the  right  to  as- 
sume that  he  has  been  invested  with  such  powers:  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind.  352,  50  Am.  St.  Bep. 
330,  40  N.  E.  799.  His  authority  to  act  need  not  appear  by  the 
record  or  by  any  formal  vote  or  resolution,  but  may  be  implied  from 
acquiescence  and  from  the  nature  and  course  of  business  transacted 
by  the  corporation:  Ford  v.  Hill,  92  Wis.  188,  53  Am.  St.  Bep. 
902,  66  N.  W.  115;  Swasey  t.  Emerson,  168  Mass.  118,  60  Am.  St. 
Bep.  368,  46  N.  E.  426;  Jones  t.  Williams,  139  Mo.  1,  61  Am.  St» 
Bep.  436,  39  S.  W.  486,  40  S.  W.  353.  The  president  of  a  manui 
factoring  corporation,  who  is  in  the  active  conduct  and  manage- 
ment of  the  business,  must  be  presumed  to  have  all  the  powers  of 
any  agent  exercising  like  control  and  management,  and  to  have 
authority  to  do  what  is  usually  and  ordinarily  done  by  such  agents 
or  managers:  Ceeder  v.  Loud  etc.  Lumber  Co.,  86  Mich.  541,  24 
Am.  St.  Bep.  134,  49  N.  W.  575. 
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X  Corporo^iOfi  <t  Boiiful  5y  fh/t  AeU  of  an  offieer,  if  H  ftllows  hui 
to  fo  oottdnet  Umielf  as  to  induce  those  dealing  witli  him  ia  900^ 
faith  to  believe  he  poaeessee  certain  powen,  the  same  as  thonglf 
the  anUioritj  were  ezpresslj  granted:  Koeher  t«  Bnpreme  Ooimcily 
65  N.  J.  L.  649,  86  Am.  8t  Bep.  687,  48  Atl  544;  Jones  ▼.  WiDiaBifl, 
189  Mo.  1,  61  Ajn.  St.  Bep.  436,  39  8.  W.  486,  40  a  W.  858;  Ww4 
▼.  Hill,  98  Wit.  188,  53  Am.  St.  Bep.  902,  66  N.  W.  115. 


EELLEB  V.  BXTPPOLD. 

[115  Wis.  636,  92  N.  W.  864.] 

KOTB— Ttand  in  Obtaining  8ign«tnxe.^A  note  to  whi€k  ibB 
maker's  signatnre  has  been  procured  bj  false  representations  aa 
to  the  character  of  the  paper,  he  being  ignorant  of  its  tme  character, 
and  having  no  intention  to  sign  such  a  paper,  and  being  goiltj  of 
no  negligence  in  doing  so,  is  void,  even  in  the  hands  of  a  bona 
iide  holder,    (p.  976.) 

Action  npon  a  promiBsory  note.  The  jury  returned  a  speciBl 
verdict  to  tiie  effect:  (1)  That  the  note  mentioDed  in  the  oom- 
plaint  was  signed  by  the  defendant,  and  delivered  to  Flemming, 
the  payee;  (2)  that  the  note  was  indoiBed  by  Flemming,  and 
the  plaintiff  Ib  tiie  owner  thereof,  and)  (3)  the  same  ia  dne 
and  nnpaid;  (4)  that  the  plaintiff  became  the  lawful  owner 
of  >the  note  before  maturity,  in  due  course  of  business,  in 
good  faith,  and  for  a  valuable  consideration*;  (5)  that  the 
defendant  was  induced  to  sign  the  note  in  question  by  leascHi 
of  false  and  fraudulent  representaitions  of  the  payee  or  his 
agents  as  to  the  character  of  the  paper  by  him  signed; 
(6)  that  at  the  time  of  the  signing  of  the  note  the  defend- 
ant did  use  ordinary  care  and  caution  to  ascertain  the  ex* 
act  nature  of  the  paper  by  him  signed  at  that  time;  (7) 
that  they  assessed  the  plaintiff's  damages  at  one  hundred  and 
fifty-six  dollars  and  eighteen  cents.  Prom  the  judgment 
entered  upon  such  verdict  in  favor  of  the  defendant,  dismissing 
the  action  and  for  costs,  the  plaintiff  appeals. 

Joseph  J,  Lyon  and  Simon  Qillen,  for  the  appellant 

C.  B.  Sumner  and  Sanborn,  Luse  &  Powell,  for  the  respond- 
ent. 


CASSODAY,  C.  J.  The  important  question  presented 
is  whether  such  answers  of  the  jury  to  the  fifth  and  sixth  ques- 
tions  of  the  special  verdict  are  supported  by  the  evidence^ 
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Fhe  only  wiiaiess  as  to  the  drcumstances  under  which  the 
note  was  signed  and  delivered  is  the  defendant  himself. 
According  to  the  effect  of  his  testimony,  he  and  his  wife  were 
KJth  illiterate — could  read  and  write  but  very  little  English, 
idA  oonld  not  understand  the  meaning  of  reading  and  writ- 
ng  when  shown  to  them;  that  September  12,  1898,  a  German 
^^^  stranger  came  to  his  house,  claiming  that  he  had  a  new 
dud  of  lightning  rod,  and  wanted  to  put  the  same  on  his 
lonse  as  a  sample  to  advertise;  that  his  father  had  left  him 
dxty  thousand  dollars,  and  owned  the  company  at  Burlington, 
ind  could  afford  to  put  np  such  sample  on  small  houses  at  a  cost 
>f  oaly  two  dollars;  that  the  defendant  could  earn  the  same  a 
Few  days  later  by  riding  around  with  him,  and  speak  a  good 
word  for  the  rods;  that  the  defendant  would  have  to  sign  a 
paper,  so  he  would  know  upon  what  houses  the  rods  had  been 
put;  that  the  stranger  talked  German  nice,  and  he  believed 
what  he  said ;  that  he  signed  two  papers  or  contracts — one  for 
the  stranger  and  the  other  for  himself;  that  the  stranger  waved 
bis  hat,  and  the  other  fellows  came  from  the  road  and  put  up 
the  rod;  that  before  signing  the  contract  the  stranger  told 
him  that  he  was  to  sign  a  policy,  so  that,  if  the  house  burned 
down,  he  would  get  one  thousand  dollars  from  the  Burlington 
(x>mpany ;  that  the  stranger  showed  him  the  paper  and  the  policy ; 
that,  after  putting  up  the  rod,  they  called  him  up  to  the  wagon, 
and  said  he  was  to  sign  the  policy,  and  so  he  signed  it;  that 
he  was  going  to  call  his  neighbor,  but  they  said  it  was  not 
necessary;  that  they  were  in  a  hurry;  that  he  did  not  know 
what  was  in  the  paper  he  signed ;  that  they  called  it  a  policy 
and  he  believed  what  they  told  him — ^that  the  paper  was  a 
policy  of  insurance — and,  relying  upon  that  statement,  he 
signed  the  paper ;  that  they  left  a  copy  of  the  paper  he  signed 
as  an  insurance  policy  with  him;  that  it  turned  out  to  be  a 
copy  of  the  note  in  question;  that,  after  the  stranger  had 
left,  the  defendant  showed  what  he  up  to  that  time  had  supposed 
to  be  an  insurance  policy  to  his  neighbor,  who  told  him  that  it 
was  a  note;  that  during  the  time  the  strangers  were  at  the 
defendants  place  there  was  not  a  word  said  by  anyone  about 
giving  a  promissory  note,  and  no  such  word  waa  mentioned. 

The  fraud  practiced  upon  the  defendant  as  to  the  character 
of  the  paper  by  him  signed  is  undisputed.  Plemming,  the 
•^  payee  of  the  note,  and  all  of  the  three  persons  who  co-oper- 
ated in  perpetrating  the  fraud,  were  conspicuously  absent 
upon  the  triaL    The  plaintiff  testified  to  the  effect  that  he 
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liYei  at  SheboygaOy  and  was  a  pawnluroker,  engaged  in  mik- 
ing loans  and  buying  notes,  etc.,  and  had  been  in  such  busi- 
ness for  ten  or  twebre  years;  that  he  did  not  get  the  nois 
of  Flemming,  the  payee,  bat  of  H.  Simpson^  who  lived  it 
Burlington,  and  was  in  the  wholesale  and  retail  lightning-rod 
business,  and  that  he  paid  him  therefor  one  hundred  and 
twenty-four  dollars,  December  7,  1898 ;  that  the  note  bore  ths 
indorsement  of  J.  D.  Flemming  at  the  time  he  purchaaed  Ae 
same,  and  that  he  did  not  know  Memming'a  business.  The 
eyidence  is  sufficient  to  sustain  the  answer  of  the  jury  to  Uis 
•iith  question  submitted,  and  the  undisputed  evidence  is  suf&- 
cient  to  sustain  the  answer  of  the  jury  to  the  fifth  questioii 
submitted.  It  follows  that  there  was  no  error  in  refusing  to 
set  aside  the  answers  to  those  questions;  much  less  in  refusing 
to  order  judgment  in  favor  of  the  plaintifE. 

The  question  recurs  whether,  under  the  findings  of  the  jury 
and  the  undisputed  evidence,  the  plaintiff  is  entitled  to  ths 
protection  of  a  bona  fide  holder  of  commercial  paper  for  value 
and  before  maturity.  Of  course,  there  are  numerous  cases 
where  such  bona  fide  holder  is  entitled  to  such  protection:  1 
Daniel  on  Negotiable  Instruments,  sec.  848.  '^ut,''  that 
learned  author  observes,  '^in  all  these  cases  the  party  intended 
to  sign  and  put  in  circulation  the  instrument  as  a  negotiable 
security.  Where  this  is  the  case,  he  is  bound  to  know  that  he  ii 
furnishing  the  means  whereby  third  parties  may  be  deceived, 
and  innocently  led  to  part  with  their  property  on  the  faith  of 
bis  signature,  and  in  ignorance  of  the  true  state  of  facts." 
.Thus,  in  an  English  case,  there  cited,  ''the  defendant  vfsi 
induced  to  put  his  name  upon  the  back  of  a  bill  of  exchange 
by  the  fraudulent  representation  of  the  acceptor  that  he  wai 
signing  a  guaranty.  In  an  action  against  him  as  indorser  at 
the  suit  of  a  bona  fide  holder  for  value,  the  jury  were  directed 
^^  that:  If  the  defendant's  signature  to  the  document  was 
obtained  upon  a  fraudulent  representation  that  it  was  a 
guaranty,  and  the  defendant  signed  it  without  knowing  that 
it  was  a  bill,  and  under  the  belief  that  it  was  a  guaranty, 
and  if  he  is  not  guilty  of  any  negligence  in  so  signing  the 
paper,  he  was  entitled  to  the  verdict.'  Held,  a  proper  direc- 
tion'' :  Foster  v.  Mackinnon,  L.  B.  4  C.  P.  704.  This  court  has 
held  that:  ''A  note  to  which  the  maker's  signature  has  been 
procured  by  false  representations  as  to  the  character  of  the 
paper  itself,  he  being  ignorant  of  its  true  character  and  having 
nc  intention  to  sign  such  a  paper,  and  being  guilty   of  no 
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negligence  in  doing  so,  is  Toid^  even  in  the  hands  of  a  holder 
for  yalue,  before  maturity,  and  without  notice":  Walker  ▼• 
Ebert^  29  Wis.  194,  9  Am.  Bep.  548.  To  the  same  eflEect^  Kel- 
logg V.  Steiner,  29  Wis.  626;  Butler  v.  Cams,  37  Wi«.  61; 
Dowagiac  Mfg.  Co.  v.  Shroeder,  108  Wis.  110,  84  N.  W.  14; 
Whitney  ▼.  Snyder,  2  Lans.  477;  First  Nat.  Bank  v.  Idennan, 
5  Neb.  247;  Puflfer  v.  Smith,  67  111.  627;  Vanbrunt  v.  Singley, 
85  III  281;  Mitchell  v.  Tomlinson,  91  Ind.  167.  The  ruling  of 
this  court  in  Walker  v.  Ebert,  29  Wis.  194,  9  Am.  Bep.  648,  is 
sanctioned  by  the  textwriter  mentioned :  1  Daniel  on  Negotiable 
Instruments,  sec.  849.  That  ruling  is  applicable  to  the  case  at 
bar.  This  case  is  clearly  distinguishable  from  the  late  case  of 
Kdler  v.  Schmidt,  104  Wis.  596,  80  N.  W.  935.  We  must  hold 
that  the  plaintiff  in  the  case  at  bar  is  not  entitled  to  such  pro- 
tection of  a  bona  fide  purchaser. 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirmed. 


The  Holding  of  the  Principal  Caee  is  supported  by  WiUard  t.  Nel- 
son, 35  Neb.  651,  53  N.  W.  572,  37  Am.  St.  Bep.  455;  but  see  the 
note  thereto,  and  also  the  note  to  BedeU  v.  Herring,  11  Am.  St.  Bep. 
t09-826.  Consult,  also,  the  later  eases  of  Lallj  ▼.  Terrell,  95  Me. 
558,  85  Am.  St.  Bep.  433,  50  Atl.  896;  Manhattan  Sav.  Inst.  v.  New 
Tork  Nat.  Ex.  Bank,  170  N.  Y.  58,  88  Am.  St.  Bep.  640,  68  N.  E.  1079. 

Am.  St.  Bep.,  YcL  95—62 
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Adflmptlon  of  Legacies,  adyancemcnts  made  prior  to  the  exeeution  of 

the  will  are  not  within  the  rale  of,  352. 
adyaneea  are  supposed  to  be  in  lien  of  legacies,  844. 
assent  of  legatee  is  not  essential  to,  355. 
books  of  aeeount  of  the  testator,  when  evidence  of,  355* 
bnrden  of  proving  that  a  gift  was  not  intended  as,  854. 
by  a  change  in  the  property  bequeathed  for  other  propert/i  809, 

360. 
by  a  change  in  the  property  by  act  of  law,  360. 
by  a  change  of  deposits  in  bank,  366. 
by  advancements  made  directly  by  the  testator,  946. 
by  advancements  not  made  directly  to  the  legatee,  346. 
by  an  essential  change  in  the  thing  bequeathed,  365. 
by  deposit  in  bank  of  the  subject  of  bequest,  366. 
by  gifts  on  the  marriage  of  the  legatee,  345. 
by  gifts  or  advances  subsequently  made,  343. 
by  gifts  to  the  husband  of  legatee,  346. 
by  the  collection   of  insurance  policies   bequeathed,   S6S. 
by  the  payment  of  a  mortgage  bequeathed,  863. 
by  the  release  of  a  debt  due  to  the  testator  from  the  legatee^  85QL 
by  the  removal  of  goods  from  one  location  to  another,  367* 
by  the  renewal  of  a  lease,  368. 
by  the  sale  of  the  property  bequeathed  under  orders  of  Inna^i 

361. 
by  the  sale  or  transfer  of  the  property  bequeathed,  368,  864. 
by  the  sale  of  stock  or  bonds  bequeathed,  359,  360. 
by  the  unauthorized  investment  of  the  property  bequeathed^  861. 
codicils  confirming  wills  do  not  prevent  the  application  «f  tilt 

rule  of,  370. 
debts  bequeathed,  ademption  by  payment,  357* 
defined,  343. 

demonstrative  legacies  are  not  subject  to  rale  of,  8091* 
devises  of  real  property  are  not  subject  to,  352,  858. 
difference  between  and  advancements,  343. 
education,  money  advanced  for  is  not  deemed  to  he,  Mft» 
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AiMVtliai  of  IiifftelM»  evidence,  wbmt  snlBeieat  to  orereoBO  JK^ 

■amptioB  ofp  855. 
grandchild  of  the  teeUtor,  when  not  subject  to  the 

of,  S50. 
Imperfect  gifts  do  not  amount  to,  343. 
«M>dee  of  when  the  legacies  are  specific,  883. 
matoral  child  of  the  testator,  when  not  snbjeet  to  the 

of,  850. 
parents,  who  deemed  to  stand  In  the  relation  of  within  tho 

ing  of,  849. 
parol  evidence  to  repel  presomption  of,  854. 
partial  or  pro  tanto,  853. 
ipresomption  of,  854. 

-presnmption  of,  what  evidence  will  overcome,  SS4,  SSIL 
:proceeds  of  a  debt  bequeathed  are  not  adeemed  bj  ili 

868. 

relationships  to  which  the  rule  of  is  appUcabls^  S50l 

Toqnisites  of,  848. 

Tssidne,  bequests  of,  whether  subject  to  the  rule  of,  859. 

rub  of  applies  only  when  the  relation  of  parent  and  gfcfliP  §» 

ists,  849. 
role  of  does  not  applj  to  a  bequest  b j  a  mother  to  her  eliild,  85QL 
specific  legacies,  what  are  and  when  subject  to  the  rule  of,  SSOL 
strangers  when  made  legatees  are  not  subject  to  rules  of,  346L 
trifling  gifts  not  deemed  to  be,  345. 
where  the  legacy  is  given  for  a  specific  purpose,  which  is  not  sf^ 

fected  in  the  testator's  lifetime,  347. 

Xoacds  of  Supervisors^  highways,  duties  of  respecting,  81. 

liability  of  for  errors  of  judgment,  81,  82. 

liabiUty  of  for  judicial  acts,  83,  84. 

liability  of  for  negligence  in  maintaining  public  highways,  8L 

liability  of  for  nonperformance  of  official  duties,  80. 

liability  of  in  the  discharge  of  their  legislative  functions,  M. 
SoUdlng  Bc(gnlations,  conditions  respecting  in  conveyances^  219,  280l 

Ctaks  of  Ooorti  approving  bonds,  liabiUty  for  negligence  and  other 

misconduct  in,  93,  94. 
oontzibutory  negligence  as  a  defense  in  actions  sgainst,  90L 
•defenses  of  in  actions  for  negligence  or  other  miscondueti  M^  9fiL 
Illegal  fees,  liability  for  taking,  91,  92. 
liability  of  for  failure  to  docket  cases^  89. 
liability  of  for  f iiilure  to  enter  judgments,  90. 
Jiability  of  for  failure  to  issue^  or  for  mistake  la  issoiag^ 

^ns,  90,  91. 
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of  Ctonrt,  Habilitj  of  for  negligenee  eansing  the  Ion  of  th*? 
right  to  ai^pealy  91. 
UablHtj  of  for  negligenee  in  approring  bonds,  03,  04 
liability  of  for  negligenee  in  indexing  doenmente,  M. 
liability  of  for  refusal  to  pay  out  moneys,  98. 
liability  of  for  taking  illegal  fees,  91,  98. 
liability  of,  how  far  alfeeted  by  orders  of  courts,  9Bw 
pleadings  in  actions  for  negligenee,  94. 

CMOateral  Socnrittss^  statutes  of  limitation  against  the  debt  seeurod. 
do  not  release,  668. 

Omlllfft  of  Laws  eoneeming  tho  limitation  of  action^  the  law  of  tha^ 
forum  prevails,  660. 

OoBSteblM.    See  Sherilb. 

Ctonstttvtioiial  Law,  obligation  of  eontraets,  laws  altering  romodies^ 

when  do  not  impair,  887. 
obligation  of  eontraets,  requirement  that  elaim  be  presented  to 

a  munieipality  before  suing  does  not  impair,  891. 
statute  of  limitations,  municipal  coirporations  have  not  a  Tested 

right  in  the  defense  of,  660. 
statute  of  limitations,  power  to  destroy  defenses  created  by,  680^ 

660. 

Ctanroyanoee,  condition  in  against  milk  and  warehouses,  888. 

eoadition  in  sgainst  the  establishing  of  railway  stations,  888; 
•ondition     in  against  tho  manufacture  or  sale  of  intoxicatia|^ 

liquors,  222. 
eondition  in  against  the  manufacture  or  sale  of  intoxieatiag: 

liquors,  eifect  upon  of  changes  in  the  character  of  the  neighy^ 

borhood,  222. 
•ondition  in  against  the  use  of  the  property  for  a  hotel  or  publlo 

house^  223. 
eondition  in  imposing  building  regulaticms,  change  in  the  neig]i?> 

borhood  may  render  inoperative,  221. 
eondition  in  imposing  building  reetrictions,  219. 
eonditions  in  inserted  for  obtaining  a  monopoly  of  a  buslnesi^ 

822. 
eonditions  in  reserying  the  right  to  the  flow  of  light  and  air  oyer 

the  premises  conveyed,  219. 
eondition  in  restricting  the  right  to  erect  buildings,  880. 
eondition  in  restricting  the  right  to  partition,  818. 
eondition  in  restricting  the  sale  of  sand  from  the  premises,  818l 
eondition  in  restricting  the  use  of  the  property,  when  Tslid,  8S1^ 

888. 
eondition  in  that  the  grantee  may  roToko  the  cenTOyaaee^  819. 
eondition  in  that  the  grantee  shall  not  sell  for  a  specifled  time 

or  to  a  particular  person,  817* 
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C0liT6janc6f.   eondition  in  that  the  grantee  will  permit  aand  ni 

gravel  to  be  taken  from  the  premises,  218. 
eondition  in  that  the  grantee  will  sell  to  a  specified  person,  218. 
condition  in  that  the  property  shall  be  used  for  a  eonrthonse  or 

other  publie  purpose,  224. 
condition  in  that  the  property  shall  be  used  for  a  specified  piib> 

lie  purpose,  224. 
eondition  in  that  the  property  shall  revest  in  the  grantor  at  the 

grantee's  death,  218. 
conditions  and   restrictions  in,  general  right   to   insert,  214. 
eonditions  and  restrictions  in,  grantees  are  bonnd  by,  215. 
eonditions  and  restrictions  in,  grantees  of  an  adjoining  lot,  when 

may  not  enforce,  215. 
•onditions  and  restrictions  in,  in  restraint  of  alienation,  genefsl 

or  partial,  217. 
eonditions  and  restrictions  in,  in  restraint  of  marriage,  215. 
eonditions  and  restrictions  in,  must  not  be  impossible  or  illegal, 

215. 
eonditions  and  restrictions  in,  must  not  be  repugnant  to  the  es- 
tate granted,  214,  215. 
eonditiona  and  restrictions  in,  on  the  use  of  property,  all  doubts 

are  resolyed  against,  214. 
eonditions  and  restrictions  on  the  use  of  property  are  not  fsr 

Tored  by  the  courts,  214. 
feservation  of  the  right  to  repurchase  in  the  event  of  a  sale,  SIT. 

\*  Tntiwut,  accused,  statements  made  by  at  after  a  ehaige 

has  been  preferred  against  him,  768. 
aeeused,  statements  made  by  at,  when  called  as  a  witness,  707. 
are  pubUe  records,  764. 

as  evidence  in  civil  actions  are  not  conclusive,  764. 
as  evidence  in  civil  actions,  cases  admitting,  764. 
as  evidence  in  civil  actions,  cases  denying  admissibility  o^  761^ 

765. 
depositions  taken  at  are  not  admissible  in  other  cases,  765. 
difference  between  in  England  and  the  United  States,  764,  765. 
evidence  given  by  accused  at,  whether  may  be  used  against  him 

at  a  subsequent  trial,  767,  768. 
evidence  of  witness    before,  when    admissible  at  a  sabaequeut 

trial,  771,  772. 
homicide  cases  are  not  admissible  as  evidence  in,  766. 
impeaching  witnesses  by  their  statements  made  at,  772,  773, 
incriminating  statements  made  by  an  accused  at,  when  deemad 

voluntary,  769. 
minutes  of  evidence  at,  whether  admissible  in  other  eaaes^  766L 
negligence  cannot  be  proved,  765. 
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\*  InqiMstfl^  oath  mdminlBtered  to  aa  aeeaaod  at,  efPeet  of 

upon  the  admissibility  of  his  statementa  as  evidence  against 

liim,  769,  770. 
parol  evidenee  of  the  testimony  of  witness  at,  773,  774. 
personal  injury  eases,  admissibility  of  as  evidenee  in,  765. 
presumption  that  statements  of  aeenaed  at  were  Tolnntacy,  770. 
proces  verbal  in  Loniaiana,  admissibility  of  as  evidence  in  other 

cases,  767. 
reports  of  coroners  based  npon  are  not  admissible  in  evidence^ 

765. 
stenographers'  notes  taken  at  are  not  admissible  in  other  cases^ 

766,  767. 
▼olnntary  statements  made  by  accused  at,  admissibility  of  against 

him,  769. 

Ctoiporstions,  resignation  of  oflBleers  of,  acceptance  of  is  not  required, 

579. 
resignation  of  oflBleers  of,  appointment  of  a  saccessor  is  not  es- 
sential to  the  effect  of,  579. 
resignation  of  oflicers  of,  by  the  acceptance  of  am  ineompatibls 

ofliee,  580. 
resignation  of  oflicers  of,  cannot  destroy  the  existewes  of  the 

corporation,  581. 
resignation  of  oflicers  oi,  contracts  to  make,  581. 
resignation  of  oflicers  of,  for  the  purpose  of  authoriidng  ths  a^ 

pointment  of  a  receiver,  579. 
resignation  of  oflicers  of,  form  of,  580. 
resignation  of  oflicers  of,  is  complete  when  made,  579. 
resignation  of  oflicers  of  may  be  oral,  580. 
resignation  of  oflicers  of  may  generally  be  made  at  win,  678. 
resignation  of  oflicers  of,  motive  in  making  may  be  importaal^ 

579. 
resignation  of  oflicers  of,  notice  of  need  not  be  given,  579* 
resignation  of  oflicers  of,  process,  service  of  upon  after,  579,  580, 

581. 
resignation  of  oflicers  of  terminates  liability  of,  580,  581« 
resignation  of  oflicers  of  terminates  right  to  salary,  580. 
resignation  of  oflicers  of  to  prevent  the  bringing  of  suit  or  the 

service  of  process,  579. 

Cknmty  Clerks.    See  Clerks  of  Court. 

Bamages,  measure  of  in  actions  against  public  oflBleers  for  negligenet 
or  misconduct  in  ofliee,  77,  88,  89. 
measure  of  in  actions  against  sheriffs  for  escapes,  116,  117. 
measure  of  in  actions  against  sheriflEs  for  failure  to  execute  pro> 
cess,  99,  100. 

Beflnltion  of  ademption  of  legacies,  843. 
of  demonstrative  legacies,  368. 
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IMaMm  of  mtMhwgfctery  800i» 
of  spMial  UgMiMy  348. 
«f  tko  (oodwiD  of  a  InitlaeH^  Ml. 


elMrifleatioa  of  ,  US. 
4Aaag«%  ■lOMiiio  of  Im  aotioiit  ogolaol  ofioon  for 

dof  eoMO  to  Mtloii  igaiasi  oAoon  for,  115,  llC 
ptoounptioA  00  to  looo  of  dobt  hj,  118. 
dilatory  oad  nogligent,  difforoaooo  botwooB,  lUL 

BilOiP^   Boo  Statnto  of  UmitotioBo. 

BfldflBe%  poxol  to  iatorprot  porto  of  a  writiiig,  86IL 

BioottUoBi^  ozomption  of  proportj  from,  aetiono  agolaot  oflteora  tm 

rofooingy  119,  120. 
ozoinption  of  proporty  from,  elaim  for,  wlioa  mint  bo  Hiado^  lift. 
ozomption  of  property  from,  dvtj  of  ofieor  to  appraJoo  dobtor  of 

bia  right  to,  U9. 
OKomption  of  proportj  from,  iiiYOiitoiy,  whoa  aiioethl  to,  IIS. 
ozomption  of  jHraportj  from,  is  oonditionol  or  aboofaito^  118. 
ozomption  of  property  from,  liability  of  offieoro  for  rofooing^  118^ 

119. 
ozomption  of  property  from^  waiyor  of,  wbotbor  may  ba  pi^ 

fomed,  119. 

Staadoloiik  OoiiToyaiiooib  jnatilleatioB  of  lory  of  writ  agaiasi  tha 
grantor  of,  128,  124. 
right  to  loTy  upon  property  which  haa  been  the  anbjoet  of,  12S- 
124. 


abandonment  of,  when  yalidateo  conyeyaneo  made  bgr 

the  hnaband  alone,  920. 
aeknowledgmont  of  conTeyanco  of  before  an  incompetent  oAoor^ 

942. 
acknowledgment  of  conyoyanco  of  by  both  hnaband  and  wife  la 

indiapensablo,  939. 
acknowledgmcjpt  of  conyeyaneo  of,  eotoppel  ariaing  from,  944. 
acknowledgment  of  conyeyaneo  of,  impeaching  certificate  of,  943» 
acknowledgment  of  eonyeyanco  of  made  by  a  wife  after  her  hna> 

band^a  death,  943. 
acknowledgment  of  conyeyanee  of  may  cure  defect  in  the  pro- 

yiooa  acknowledgment,  942. 
acknowledgment  of  conyeyaneo  of,  otrict  compliance  with  atata* 

tory  roqnirementa  ia  neeeeaary,  940. 
aaaignmontB  for  the  beneilta  of  creditor*  do  not  inclndo,  919. 
oontraeto  respecting,  surrender  or  cancellation  of  without  tha 

concurrenee  of  the  wife,  913. 
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eontractt  to  eony^  ia  whieh  tlie  wife  does  not  joi% 
928^  929. 
ecmtraets  to  eonvej,  wlietlMr  may  bo  oaforeod  after  death  of 

ffpovee  not  joining  tbereiB,  929. 
•onatitntionaHtj  ol  otatntee  reetiictiag  the  fight  of  alioaatiem 
of  ^  039. 

reamate  in  void  eoBT^jaaeee  of,  elfeet  of,  9tt. 
i-wmynikt^  of  hj  a  hoebaad  to  liie  wife  and  ehQdrea,  926. 
kireyaiiee  of  bj  hoebaad  alone,  easee  holding  it  not  to  be  Toid^ 


conveyance  of  by  hneband  alone,  wheo  good  ae  to  the 

OkboTO  the  homestead,  922,  923. 
eoiiveyanee  of  by  husband  alone,  when  yaUdated  by  siibeeqneai 

aeta,  920.  .  . 

ooaveyanee  of  by  hneband  eannot  entitle  pnrehaeer  to  an  aa- 

si^piment  or  divieion  of  the  homestead,  912L 
ooaveyanee  of  by  one  sponae  akne  is  abeolntely  Toid,  919. 
ooBveyanee  of  by  one  spouse  to  the  other,  whether  operates  as 

an  abandonment  of  the  homestead,  924. 
eoBveyaaee  of  by  one  spouse  to  the  other,  whether  Talld,  928^ 

926. 
eonTeyanco  of  by  one  spouse  without  the  eonsent  of  the  other 

Is  Toid,  911. 
aoaveyanee  of  contained  in  instruments  separately  ezeeated  by 

Imsband  ancl  wife,  935. 
Ooaveyance  of,  consideration  for,  when  required,  989. 
conveyanee  of,  defective  cannot  be  enforced  as  a  contract  to  coB-> 

▼ey,  929,  930.  

aoBTeyance  of,  fraud  on  the  part  of  the  grantee  may  invalidate^ 

934. 
eoaiTeyance  of,  joint  execution  by  both  spouses  Is  essential,  98Bw 
toaToyance  of,  living  separate  and  apart  of  the  spouses  does  not 

dispense  with  the  necessity  of  their  joining  in,  936,  937. 
oonyeyance  of,  mistake  or  ignorance  of  the  wife  inducing  her 
i        joining  in,  934. 
oenToyance  of,    parol  evidence  to  show  that  husband  did  not 

eonsent  thereto,  933* 
aonveyance  of  part  of,  when  valid,  913,  914. 
aonveyance  of,  privy  examination  of  the  wife,  when  necessary, 

Ml. 
eeavesrance  of  procured  by  the  fraud  of  the  husband  is  valid  in 

favor  of  an  innocent  purchaser,  938. 
eoBveyance  of   reversionary  interest  in,  whether  may  be  made 

by  the  husband  alone,  930. 
eonveyance  of,  rules  applicable  to  in  Alabama,  918. 

eonveyance  of  under  power  of  attorney  executed  by  one  spouse 
to  a  third  person,  938. 
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BfllDMlMdi,  eoBvejaaees  of  under  power  of  attorney  given  1^  oi 
■poose  to  the  other,  938. 
eoaTejaace  of  void  when  made,  effect  of  sabeeqneBt  abwdflt* 

ment  of  the  homeetead  upon,  920. 
eonyejranee  of,  want  of  eoneurrence  of  the  wife  must  be  i^pe^ 

ent  on  the  f  aee  of  the  instniment,  933. 
eonTOjanee  of,  when  yalid  in  North  Carolina,  913. 
eonyejanee  of  where  one  of  the  spoueea  ia  insane,  937. 
conveyance  of,  whether  wife  mnet  be  named  in  the  body  of  Hi 

inetrument,  933. 
eonveyance  of,  wife's  aesent  in  writing  is  generally  indispeaM' 

ble,  932. 
conveyance  of,  wife's  relinqnlshment  of  dower  does  not  amooat 
}       to,  934,  941. 

cnrative  statutes  passed  to  validate  void  conveyance  of,  939. 
dedication  of  any  part  of  for  public  purpose,  wife  must  join  n, 

919.  > 

«minent  domain,  proceedings  to  take  in,  whether  wife  mnat  be  a 
defendant  in,  919. 

equitable  mortgage  of  cannot  be  created  by  the  husband  aloa^ 
915.  t 

estoppel  against  asserting  cannot  arise  from  »  lease  in  which 

wife  does  not  join,  927. 
estoppel  cannot  validate  void  conveyance  of,  921« 
estoppel  to  urge  that  conveyance  of  was  not  properly  mckaowlp 

edged,  944. 
husband 's  grantee,  right  of  when  some  of  the  land  claimed  as  a 

homestead  cannot  be  held  as,  914. 
extension  of  mortgage  and  other  liens  upon  by  the  husband  aIoa% 

916-918. 
insanity  of  one  of  the  spouses  does  not  dispense  with  nnranilTj 

of  both  joining  in  conveyance  of,  937. 
leases  of,  effect  of  covenants  in,  in  which  the  wife  does  not  joisi 

927. 
leases  of  in  which  the  wife  does  not  join,  918,  926. 
liens  existing  before  the  homestead  was  created  remain  enforce 

able,  931,  932.     ' 
Bftortgage  of  one  by  one  spouse  to  the  other,  924. 
mortgage  of,  husband's  right  to  keep  alive  or  renew,  670. 
mortgage  of  made  by  the  husband  alone  is  void,  914. 
mortgage  to  secure  purchase  money  may  be  executed  by  tti 

husband  alone,  931. 
mortgages  of,  renewals  of,  wife  must  join  in,  916,  917. 
purchased  in  fraud  of  creditors,  912. 
purposes  of  statute  exempting,  911. 
ratification  by  wife  of  husband's  conveyance  of,  938,  939. 
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rigbts  of  way,  whether  the  husband  majr  create  without 

the  joinder  of  his  wife,  928. 
•ale  of  is  void  if  the  wife  does  not  join,  912. 
•tatnte  of  limitations  against  liens  upon,  whether  husband  maj; 

waive  without  the  consent  of  his  wife,  917,  918. 
trust  deeds  given  bj  the  husband  alone  are  void,  914. 
'Wife's  failure  to  join  in  transfer  of  may  be  taken  advantage  of 

by  third  persons,  916. 

duties  of  are  generally  ministerial,  132. 
liabiHties  of,  133. 
negligence  of,  liability  for,  133,  134. 

life  and  accident,  construction  of  policy  must  be  In  ft^ 

vor  of  the  assured,  380. 
life  and  accident,    voluntary    exposure  to  unnecessary    danger, 

what  is,  379-381. 

XAgaeiM.    See  Ademption  of  Legacies. 

lA&DMf  statutes  of  limitations  against  the  principal  debt  do  not  ra> 

lease,  663. 
Umltatioiiis,  Statutes  of,  affect  the  remedy  only,  658. 

agreement  to  pay  debt,  whether  creates  estoppel  against  plead- 
ing; 418. 
barring  one  remedy  do  not  necessarily  bar  another,  661« 
elassification  of,  660. 
oollateral  securities  are  not  released  by  the  operation  of  against 

the  debt,  662. 
conflict  between,  statutes  of  the  forum,  when  prevail,  660. 
construction  of  statutes,  657. 
eumulative  remedies,  operation  of  against  one  may  not  defeat 

the  other,   661. 
deeds,  absolute,  given  to  secure  debts  are  not  released  by,  667, 

668. 
deeds  of  trust  are  not  released  by  the  operation  of  against  the 

debt  secured,  667. 
defense  of  in  actions  relating  to  real  property,  675-679. 
defense  of  is  not  dishonorable  or  unconscionable,  657* 
do  not  ordinarily  extinguish  the  right,  658. 
ejectment  may  be  supported  or  defeated  by,  675. 
estoppel  to  plead  arising  from  an  agreement  to  pay  the  debt,  418, 
estoppel  to  plead  arising  from  an  oral  casement  not  to  plead, 

417. 
estoppel  to  plead  arising  from  a  promise  or  agreement,  411. 
estoppel  to  plead  arising  front  false  representations,  420, 

421. 
estoppel  to  plead  arising  from  forbearance  of  suit,  412-416. 
estoppel  to  plead  arising  from  fraudulent  practices^  419,  420. 
estoppel  to  plead  as  against  a  mortgage,  422, 
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Zaaittatloiii^  SUtotM  of»  estoppel  to  plead,  csmb  denyiiig  fli* 
tenee  of,  415,  416. 
estoppel  of  a  Tendee  to  plead  aa  agalaat  aa  aetioa  far  tka  pur* 

eliaae  money,  428. 
estoppel  of  adniiiistrators  to  plead,  421. 
estoppel  of  railwa J  to  plead  arisiBg  from  negotiatioBa  for  tka 

settlemeat  of  elaims^  412. 
estoppel  of  sureties  to  plead  arising  from  their  request  fsr  da- 
laj,  412. 
.   artraterritorisl  operation  of,  661. 
false  representations  create  an  estoppel  to  plead,  420,  4S1« 
frand,  whether  creates  an  estoi^  to  plead,  419,  42tL 
histoiy  of,  656,  657. 
In  actions  to  qniet  title,  676. 
In  actions  to  recoyer  real  property,  675,  676. 
In  proceedings  in  the  exercise  of  the  right  of  eminent  ^if^»^ 

679. 
Bens  are  not  released  hy  the  operation  of  against  the  debt,  MIL 
mortgages  are  not  released  by  the  operation  of  against  the  deht 

secured,  664-666. 
mortgages  are  not  subject  to  while  actions  maj  be  *»^<«tfft*fHI 

on  the  debt  secured;  669. 
mortgages,  husband's  power  to  keq>  aUye  without  tiia  aoneu^ 

rence  of  his  wife,  670. 
mortgages  of  chattels  are  not  released  by  the  operation  of  fft*il 

the  debt  secured,  669,  670. 
mortgages,  powers  of  sale  in  may  be  exercised  notwithstandlai^ 

668. 
mortgagee,  renewal  of  the  debt  notwithstanding  the  operation  of 

against,  670. 
mortgages,  reyivor  of  after  the  debt  is  discharged  by,  670L 
mortgages,  suits  to  redeem  from  are  barred  by  a  statute  bailing 

an  action  for  the  debt  secured,  669. 
mortgages  when  may  be  enforced  against  a  purchaser,  aotlritt- 

standing,  664^  665. 
object  of,  657. 

oral  agreements  not  to  plead,  estoppel  arising  from,  417. 
personal  property,  prescriptiye  title  to  may  be  created  by,  ffL 
pledgees  may  enforce  their  pledges  notwithstanding,  662. 
real  property,  color  of  title  when  necessary  to  the  ereatien  ef 

Utle  by,  678. 
real  property,  prescriptiYe  title  may  be  created  by,  672. 
remedies  of  one  who  has  acquired  title  by,  676,  677,  67IL 
repeal  of  cannot  impair  Tested  rights,  659,  060. 
special  or  short  and  their  effect,  660. 
▼endors'  fiens  are  not  released  by,  668. 
.Tested  rights  acquired  by  the  operation  oi^  6S8l 
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Umitattoas,  Statates  of,  vested  rights^  when  extinguiahed  hj,  658. 
wlieii  eztiiigtdsli  the  right,  658, 


eonditiona  in  restraint  of,  when  void,  215. 

Jfaxxied  Woman,  action  bj  against  hoabaada  for  treapaaa  oa  thilr 
landa,  61K),  891. 
estoppel  againat  ariaing  from  defective  eonyeyaaeea,  886,  687. 
ri^l&t  of  to  exclude  husband  from  aceeaa,  691. 

»parate  property  of,  right  of  hosbania  to  occupy,  691. 

See  Homeateada. 

statutea  of  limitation  againat,  renewala  of  the  debt  pra» 

▼ent  the  operation  of,  670. 
statutea  of  limitation  againat  the  debt  aecured  do  not  rolaaaa^ 

664. 
statutea  of  limitation  againat  the  aecured  debt  bar  anita  to  ra» 

deem  from,  669. 
statutea  of  limitation  do  not  operate  againat  while  actiona  maj 

be  maintained  on  the  debt  aecured,  669. 
statutea  of  limitation,  powera  of  aale  may  be  exereiaed  notwith- 

atanding,  668. 
statutea  of  limitation,  revivor  of  after  the  debt  aecured  bj  falls 

within,  670. 

acanlcival  Oosporatioiia,    liability  of  boarda  of  aldermen  of  for  nef> 

ligence  and  for  nonperformance  of  official  dutiea,  80,  8S. 
Ttttttloii,  reatrictiona  in  conveyancea  upon  the  right  of,  218, 

MadCM,  atatutea  of  limitation  against  the  principal  debt  do  not  !•• 
leaae,  662. 

Preseriiitioii,  accretiona,  title  to,  how  created  by,  676. 
actiona  to  quiet  title,  whether  may  be  defeated  by,  676. 
color  of  title  neceaaary  to,  673. 
ojoctment  by  a  person  who  haa  acquired  title  by,  676. 
Toal  property,  title  to  perfected  by,  what  may  deatory,  674. 
romediea  to  which  holder  of  title  created  by  ia  entitled,  676^  677, 

679. 
stolen  property,  title  to  may  be  created  by,  67L 
title  acquired  by  may  bo  conveyed,  673,  674. 
title  by  in  proceedinga  to  acquire  property  by  the  oxereiao  of 

the  right  of  eminent  domidn,  679. 
titlo  by  may  support  a  suit  for  specific  performance,  677,  678. 
title  by  must  bo  respected  wherever  the  property  Is  taken,  66I9 

672. 
title  by,  whether  deemed  marketable,  677. 
titlo  of  grantee  may  be  devested  by  grantor's  subseqoont  ad^ 

▼erso  possession,  674. 
title  to  personal  property  may  be  created  by,  67t» 
titlo  to  real  property  may  be  created  by,  672. 
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ProtkoBotaiiMi    See  Clerks  of  Couri. 

TttUle  Oflleen»  arrest,  failure  of  to  make,  liability  for,  117,  118L 
elerke  of  eonrte,  liabilitj  of,  89-9^. 
eonatables,  liability  of,  96-132. 
eoiuty  clerks,  liability  of,  89-96. 

damages,  measure  of  in  actions  for  neglect  or  misconduct,  77. 
defense  of  in  actions  for  the  nonperformance  of  oiBeial  duties 

78,  79. 
defense  of  most  show  that  they  are  oi&cexs  de  jure,  78. 
•scapes,  liability  of  for,  116-117. 

exempt  property,  liability  of  for  seising  and  sellings  118-120. 
inspectors,  liability  and  duties  of,  182,  133. 
judicial  duties,  liability  for  nonperformance  or  miBperformaaes 

of,  83. 
liability  of  for  breach  of  a  duty  owing  to  the  public  alone,  7fi» 
liability  of  for  damages,  general  common-law  rule,  74. 
liability  of  for  failure  to  leyy  taxes,  75. 
liability  of  for  fraudulent  acts  of  their  subordinates,  79. 
liability  of  for  misconduct  of  their  deputies  and  other  employ<% 

79. 
liability  of,  malice  or  willful  misconduct  is  not  onsential  to^  74 
liability  of  to  suit  by  a  private  person,  74,  75. 
malice,  absence  of,  when  relieyes  from  liability,  76. 
malice  of,  effect  of  upon  their  liability,  76. 
marshals,  liabiUty  of,  96-132. 
■Bstake  of,  when  does  not  expose  to  liability,  77. 
pleading  and  proof  in  actions  to  enforce  liability  of,  77,  82. 
private  and  public  duties  of,  distinction  between,  75. 
private  persons,  when  may  not  recover  for  the  breach  of  a  pidh 

lie  duty  by,  75. 
prothonotaries,  liability  of,  89-96. 

public  necessity,  defense  that  officers  acted  under,  78,   79. 
recorders    and    registrars  of  deeds,    liability  of  for  failure  to 

keep  indexes,  86. 
recorders    and    registrars  of  deeds,    liability  of  for  failure  to 

record  writings,  85. 
recorders  and  registrars  of  deeds,  liability  of  for  negligence  in 

searching  titles,  86. 
recorders  and  registrars  of  deeds,  liability  of,  general  rule,  88* 
sheriffs,  UabiUty  of,  96-132. 

subordinates^  liability  for  acts  and  neglects  of,  79,  80. 
superintendents  of  streets  and  highways,  liability  of,  84^  SSL 
supervisors,  boards  of,  liability  of  members  ef,  80-84. 
time  for  performance  of  official  duties  of,  76. 
willful  negligence,  liability  for  where  there  was  no  ™^^lfft^  7^  ff» 
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l«eordsn  and  Begistran  of  Deeds,  damages,  meaanre  of  In  aetions 
against  for  negligence,  SS,  89. 
Habilitj  of  for  failure  to  keep  indexes,  86. 
liabiHtj  of  for  failure  to  reeord  and  for  ineorreetlj  recording 

writings,  85,  86. 
liability  of  for  negligence  in  searching  titles,  87* 
liability  of,  general  rule,  85. 

liability  of,  who  may  sustain  an  action  upon,  S-T. 
nsgligenee  of,  who  may  recover  for,  87,  88. 
statute  of  limitations  in  actions  against,  89. 

bopeal   of  statutes  of  limitation,  whether  may  impair  Tested  rightly 
659,  660. 

designation  of  officers  of  corporations,  578-681. 

IbBtiSs,  actions  against  at  the  common  law  for  leyying  on  the  good» 
of  third  persons,  125. 
actions  against  authorized  by  statute  for  levying  on  the  good» 

of  third  persona,  126. 
actions  against  for  failure  to  pay  over  moneys,  111,  112. 
.    attachments,  writs  of,  duties  of  in  respect  to  the  service  of,  105^ 

106. 
bonds,  liability  of  in  approving,  113-115. 
damages,  measure  of  in  actions  for  failure  to  execute  process,  99^ 

100. 
defense  of  in  actions  for  levying  on  the  property  of  a  stranger 

to  the  writ,  121,  122. 
defense  of  in  actions  for  the  failure  to  levy  writs  of  attachment, 

106. 
defense  of  in  actions  for  the  nonperformance  of  official  dntisi^ 

97-99. 
demand,  when  essential  to  sustain  actions  against,  125. 
deputies,  liability  for  acts  of,  129. 
diligence  required  of  in  executing  process,  98,  99. 
diligence  required  of  in  the  safekeeping  of  property,  107. 
escapes,  damages,  measure  of  in  actions  against  for,  116,  117. 
escapes,  defenses  in   actions  against  for,  115,  116. 
escapes,  liability  of  for,  115. 
exempt  property,  actions  against  for  seizing  and  selling,  119^ 

120. 
exempt  property,  duties  of  respecting,  118-120. 
false  returns,  liability  of  for,  104,  105. 
force  which  may  use  in  executing  civil  process,  128. 
fraudulent   transfers,  right  of  to  levy  on  property  which  ha» 

been  the  subject  of,  122-124. 
importance  of  office  of,  96. 
indemnity  of  as  an  estoppel  to  plead  title  in  a  stranger,  129. 
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fademBitj,  right  of  to  demand,  126,  127. 
JiMtifteatioB  of  under  proeees,  96. 
Ikvj  of  npon  goods  f nndolently  intenninglod  with  tko0»  «f  tti 

defendant  in  ezeention,  124. 
loTj  of  npon  penonal  property,  125. 
ltT7  of  npon  the  propertjr  of  tenants  in  eommon,  12BL 
ItTj  of  writs,  antonnt  of  property  which  should  be  ssisod^  2IM( 

103. 
Uffj  of  writs,  dnties  of  in  respeet  to,  102,  102; 
liability  of  for  acta  of  deputies,  129. 
liabilitj  of  for  acts  of  mob  in  lynehing  a  prisoner,  UL 
fiabilitj  of  for  deUy  in  loTjing  writs,  101,  102. 
liabiUty  of  for  disobeying  phuntUE's  isstmetioaa,  112,  lU. 
lUbiUty  of  for  eseapes,  115-117. 
liability  of  for  ezeessive  levies,  102. 

liability  of  for  failure  to  exeeute  writs  of  arrest,  U7,  lUL 
liabiUty  of  for  failure  to  issue  writs,  96,  97, 101. 
liability  of  for  failure  to  pay  over  moneys,  UOL 
liability  of  for  failure  to  sell  property,  101. 
liabiUty  of  for  f aUure  to  take  suffieient  bail,  118. 
liability  of  for  false  returns  and  for  failure  to  retinm  pvsOM^ 

104^  105. 
liability  of  for  goods  in  the  hands  of  receiptors,  108. 
liability  of  for  goods  taken  from  them  by  f oree,  1Q8L 
lUbiUty  of  for  insnllleient  lefvies,  103,  104. 
liability  of  for  loss  of  property  in  their  eustody,  108,  lOH 
liability  of  for  negligence  in  the  keeping  of  goods,  107. 
liability  of  for  not  recognising  the. rights  of  sureties^  128^ 
liability  of  for  receiving  other  than  money  in  payment,  lOOj  lli 
liability  of  for  seising  exempt  property,  118-120. 
JiabUity  of  for  seising  the  property  of  a  stranger  to  tbs  wii^ 

120,  121. 
liabiUty  of  in  taking  bonds,  113,  114. 
iiabiUty  of  in  the  service  of  void  process,  96. 
jpartnership  property,  levy  of  upon,  125. 
payment,  what  may  be  received  by  in,  109,  110. 
penalties  against  for  f aUure  to  pay  over  moneys,  111. 
pleadings  in  actions  against,  100. 
process,  excusable  failure  to  obey  or  enforce,  97,  98. 
process,  irregular  acts  of  under,  when  sustainabU^  97. 
process,  justification  of  by,  96. 

prcperty  of  third  persons,  liabiUty  of  for  seizing,  120. 
feoeiptors,  liability  of  for  the  negligence  or  other  miseonduet  d, 

108. 
replevin  bonds,  liabiUty  of  for  taking  insuiHeie&t,  113-11& 
nlss  to  fix  UabiUty  against,  180-188. 
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BbmriSa,  STtmnmiy  remedies  against,  129,  132. 

tenants  in  common,  levy  by  upon  property  of  one  of  several,  125* 

^peeiflc  Performanoa,  prescription,  title  acquired  by  may  support 
suit  for,  678. 

Statute  of  Umitatioiu.    See  Limitations,  Statutes  of. 
Siqpwlnteiident  of  Street  and  HigliwayB,  UabiUty  of  for  their  trea- 
paaa^  84,  85. 
aegli^nce,  liability  of  for,  84. 
Supoa  viaors.    See  Boards  of  Supervisors. 

▼endor'a  Lien,  renewal  of,  purchase-money  note  preserves,  664. 
statutes  of  limitation  against  the  evidenee  of  ladebtodaen  da 
not  release,  068. 

Wajs,  private,  actions  for  obstruction  of,  319. 

private  along  a  river,  effect  upon  the  washing  away  of  land, 
325. 

private,  appurtenant  to  one  tract  of  land  cannot  be  used  to 

reach  another,  327. 
pirivato,  by  prescription,  rights  of  persons  entitled  to,  821. 
private,  change  in  the  location  of,  323,  324. 
private^  change  of  location  of,  assent  to,  when  implied  and  ir» 

revocable,   324. 
private,  change  of  location,  right  to  does  not  result  from  tha 

old  way  becoming  impassable,   354. 
private,  fences  and  gates  aeroas^  land  owner  is  not  required  ta 

maintain,  320. 

private,  fences  and  gates  across,  right  of  land  owner  to  main- 
tain, 320. 

private,  fences,  right  of  the  owner  of  the  way  to  construct  and 

maintain,  329. 
private^  gates  at  termini,  right  of  land  owner  to  m^Jtitufa^  88L 
private,  incidents  included  in,  318. 

private,  land  owner's  right  in  property  subject  to,  318,  819|  3201 
private,  land  owner's  right  to  locate,  322. 
private,  limitations  upon  the  right  to  use,  326,  327. 
private,  location  of  cannot  be  changed  without  the  coBeoat  of 

all  the  parties  interested,  322. 
private,  location  of,  land  owner,  when  has  a  right  to  ehoose,  328. 
private,  obligation  to  repair,  328. 

private,  obligations  of  persons  whose  lands  are  subject  to,  882, 
private,  obstruction  of  by  the  land  owner,  when  creates  right 

to  use  adjoining  land,  324. 
private,' obstruction  of,  land  owner  has  no  right  to  eraate^  8181 
private,  obstructions  of,  right  to  remove,  327. 
private,  of  necessity,  limitations  upon  the  right  to  ossl  92l^ 
private,  pasturage  of  stock  upon,  326. 
Am.  St.  Bep.,  VoL  95—63 
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Waji^  priTftte  porpMes  to  wbieh  nse  of  is  linrited,  328. 
priTfttCy  repfldn  of,  gnotor  it  not  required  to  make;, 
priTftte,  T^p^SiBf  right  to  enter  to  make^  328. 
priTftte,  right  of  land  owner  to  bnild  oyer,  319. 
priTatOy  right  of  land  owner  to  enltiTaie  lands  rabjeet  to»  tlft. 
priTate,  right  of  land  owner  to  locate,  322. 
priyate,  right  of  land  owner  to  maintain  f eneea  and  gatei  aaroi% 

320. 
private,  right  of  land  owner  to  nee,  318. 
private,  right  to  eonetraet  roadways  upon,  828. 
private,  right  to  deviate  from,  324. 
private^  subterranean,  rigfht  of  the  parties  to,  819. 
private,  tenants,  when  have  the  right  to  nse,  826w 
private  to  pass  over  land  is  restricted  to  lands  owned  hj  the 

grantor  at  the  time  of  the  grant,  328. 
private  to  pass  to  one  tract  of  land  does  not  inelnde  the  rij^ 

to  nse  to  reach  imother  tract,  327. 
private,  width  of,  322. 
WWb,  devises,  mortgage  to  the  devisee  does  not  revoke,  869. 

devises,  revocation  of  hj  the  convejanee  hj  the  testator  of  the 

property  devised,  353,  364. 
•vidence  bj  parol  to  repel  the  presumption  of  the  adamptlai  cf 

a  legacy  bequeathed  bj,  354. 
ligacisi^  in  the  construction  of  the  courts  favor  general  l^gasisi^ 

809. 

See  Ademption  of  Lsgaeies. 
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A0KNOWI2DOMEMT. 

%  OONVETANOES— Acknowledgment— Bvldence  of  Identity.— 
TFlie  law  does  not  pennit  an  officer  to  take  the  acknowledgment  of  n 
tftxtakger  without  eatisfactory  proof  of  his  identity,  and  it  is  pre- 
Bomed  that  the  officer  performed  hUa  duty.  (Utah)  Deseret  Nat. 
Snnk  ▼.  Kidman,  856. 

2.  OONVEYANOES— Acknowledgment— Oonstmetlon  of.— Only  n 
Substantial,  and  not  a  fittrict,  Compliance  with  the  forms  set  out  in  the 
B-tatute  for  certifying  acknowledgments  is  required,  and  every  such 
certificate  must  be  liberally  construed.  (Utah)  Deseret  Nat.  BanJL 
w.  Kidman,  856. 

8.  OOKVEYANGE —Acknowledgment— Omission  of  the  Words 
"Personally  Known  to  Mei."— A  certificate  as  follows:  ''Personally 
Appeared  before  me  E.  A.  P.,  the  signer  of  the  aboye  instrument, 
-who  duly  acknowledged  to  me,  that  he  executed  the  same,"  suffi- 
eiently  skRimB  the  identity  of  the  person  making  the  acknowledgment^ 
And  is  not  Toid  for  omitting  the  words  "personally  known  to  me.'* 
(Utah)     ]>e0eret  Nat.  Bank  y.^Kidman,  850. 

006  Chattel  Mortgagee,  2;  Homesteads;  Mortgages,  1« 

AOnONS. 

AN  ACnOK  to  Compel  an  Adversary  to  Wage  His  Olalm,  tm 
provided  by  the  Idaho  statutes,  is  an  action  at  law,  triable  in  the  or- 
dinary course  of  law,  and  by  a  jury,  unless  waived.  (IdsJio)  Coun^ 
«f  Ada  V.  Bullen  Brid^  Co.,  180. 

See  Appearance. 

ADDITIONAL  8EBVITUDB. 
Gee  Municipal  Corporations,  13,  14^ 

ADEMPTION. 

See  Wills,  2. 
Note. 

Ademption  of  XiSgacies,  advancements  made  prior  to  the  ezeentloiB  of 

the  will  are  not  within  the  rule  of,  852. 
advances  are  supposed  to  be  in  lieu  of  legacies,  844 
assent  of  legatee  is  not  essential  to,  855. 
books  of  account  of  the  testator,  when  evidence  of,  85ff. 
burden  of  proving  that  a  gift  was  not  intended  as,  854. 
by  a  ehange  in  the  property  bequeathed  for  other  proper^,  860« 

860. 
by  a  ehange  in  the  property  by  act  of  law,  860. 
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Adtnqptton  of  Lsgadai  by  a  change  of  deposits  in  bank,  366w 
hy  adTaneemenU  made  direetlj  by  the  testator,  346. 
by  advancements  not  made  directly  to  the  legatee,  346w 
by  an  essential  change  in  the  thing  bequeathed,  365. 
by  deposit  in  bank  of  the  subject  of  bequest,  366. 
by  gifts  on  the  marriage  of  the  legatee,  345. 
hy  gifts  or  advances  eubeequently  made,  343. 
by  gifts  to  the  husband  of  legatee,  346. 
by  the  collection   of  insurance   policies   bequeathed,    363. 
by  the  payment  of  a  mortgage  bequeathed,  363. 
by  the  release  of  a  debt  due  to  the  testator  from  the  legatee,  35i8L 
by  the  removal  of  goods  from  one  location  to  another,  367. 
by  the  renewal  of  a  lease,  368. 
by  the  sale  of  the  property  bequeathed  under  ordeza  of  lanaief, 

361. 
by  the  sale  or  transfer  of  the  property  bequeathed,  863,  36i. 
by  the  sale  of  stock  or  bonds  bequeathed,  359,  360. 
by  the  unauthorized  investment  of  the  property  bequeathed,  361. 
eodicils  confirming  wills  do  not  prevent  the  application  of  tho 

rule  of,  370. 
debts  bequeathed,  ademption  by  payment,  357. 
defined,  348. 

demonstrative  legacies  are  not  subject  to  rule  of,  860» 
devises  of  real  property  are  not  subject  to,  352,  353. 
difference  between  and  advancements,  343. 
education,  money  advanced  for  is  not  deemed  to  be,  845. 
evidence,  what  sufficient  to  overcome  presumption  of,  355. 
grandchild  of  the  testator,  when  not  subject  to  the  presumpflm 

of,  350. 
imperfect  gifts  do  not  amount  to,  843. 
modes  of  when  the  legacies  are  specific,  363. 
natural  child  of  the  testator,  when  not  subject  to  the  presumption 

of,  350. 
parentei  who  deemed  to  stand  in  the  relation  of  within  the  moas- 

ing  of,  349. 
parol  evidence  to  repel  presumption  of,  354. 
partial  or  pro  tanto,  353. 
presumption   of,   354. 

presumption  of,  what  evidence  will  overcome,  854,  355. 
proceeds  of  a  debt  bequeathed  are  not  adeemed  by  its  payment^ 

368. 
relationships  to  which  the  rule  of  is  applicable,  350. 
requisites  of,  348. 

residue,  bequests  of,  whether  subject  to  the  rule  of,  350. 
rule  of  applies  only  when  the  relation  of  parent  and  child  ex« 

ists,  349. 
rule  of  does  not  apply  to  a  bequest  by  a  mother  to  her  child,  350l 
specific  legacies,  what  are  and  when  subject  to  the  rule  of,  356. 
strangers  when  made  legatees  are  not  subject  to  rules  of,  346. 
trifling  gifts  not  deemed  to  be,  345. 

where  the  legacy  is  given  for  a  specific  purpose,  which  ia  not  ef- 
fected in  the  testator's  lifetime,  347. 

ADOPTION. 

ADOPTION— Parol  Evidence  to  Vary  Contract  of.— A  eon- 
tract  of  adoption  which  appears  on  its  face  to  fully  specify  the  duties 
of  the  child  and  of  the  persons  adopting  it,  cannot  be  varied  or 
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Added  to  \>j  parol  evidence  to  the  eifect  that  sueh  persons,  before 
^la.e  contract  was  entered  into,  orally  agreed  to  leave  their  property 
"to  ^lie  child  on  their  death.  Such  parol  agreement,  assuming  it  to 
la.&v-e  been  made^  merged  in  the  written  contract.  (N.  Y.)  Brant- 
in^liam  t.  Huff,  545. 

ADVEB8E  POSSESSION. 

See  Prescription. 

AFFIDAVITS. 
6ae  Attachments^  1;  Chattel  Mortgages,  2,  I. 

AGBNCT. 

See  Principal  and  Agenl^ 

AUEKS. 

See  Death. 

ANIMALS. 
6ae  Commerce;  Constitutional  Law,  8. 

ANNULMENT. 

See  Marriage,  12. 

APPEAL  AND  EBBOB. 

1.  APPELLATE  PBACTIOE.— ExceptioDB  not  Saved  in  the  court 
below  cannot  be  considered  on  appeal.  (Idaho)  Coffin  v.  Bradbory. 
37. 

2.  APPELLATE  PBACTIOE.— Exceptions  which  fail  to  point  out 
any  specified  error  are  too  general  for  consideration  on  appeaL  (S. 
C)     Norman  v.  Southern  Ky.,  809. 

8.  APPELLATE  PBACTIOE— Beview  of  Exrors.— The  appeal  of 
either  party  brings  up  only  the  errors  alleged  to  have  been  commit* 
ted  against  himself.     (Idaho)     Coffin  v.  Bradbury,  37. 

4.  APPELLATE  PBACTIOE —Trial  Verdict.— If  aU  material 
issues  are  submitted  to  the  jury  and  instructions  not  excepted  to 
by  the  appellants,  neither  the  verdict  nor  the  order  overrulin|0 
a  motion  for  a  new  trial  will  be  disturbed  on  appeal,  on  the 
ground  of  the  insufficiency  of  the  evidence,  if  there  is  substantial 
conflict  therein.     (Idaho)     Coffin  v.  Bradbury,  87. 

6.  APPELLATE  PBACTICE.— When  the  Findings  of  Fact  do  not 
Support  the  Judgment,  it'  must  be  reversed.  (Utah)  Earren  y. 
Karrea,  81<$. 

Gee  Judgments,  1. 

APPEABANOE. 

AOTIONS— Appearance. — A  party  who  appears  generally  hf 
demurrer  is  estopped  to  subsequently  question  want  of  the  servieo 
of  proceos  upon  nun.     (Idaho)     Willman  v.  Friedman,  59. 
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APPOBnONMEMT  STATUTBa 
See  Constitatioiial  Law,  10-12. 

A88AUI.T  AND  BATTEBT. 

OAICAOBS— AMMlt  and  Battny.— Evidenee  of  a  proggeotlnM 
aad  aeqnittal  for  an  assault  and  battery  cannot  be  given  to  autigate 
tlie  dimagy  in  a  civil  action  for  the  same  offensa  (&  C)  £d- 
ward!  Y«  weaainger,  789. 


•i :  I .'  I H , 


1.  ATTAOHMEMT— SnlRciency  of  Affidayft— If  the  statute  has 
not  in  terms  made  the  signing  of  an  affidavit  in  attachmait  a  neeee- 
•ary  incident  to  its  Talidity,  the  absence  of  the  signature  of  the 
affiant  does  not  invalidate  it,  especially  when  it  appears  therefrom 
that  he  was  duly  sworn  before  a  proper  officer  at  the  time  of  maMr 
ing  the  affidavit.  (Idaho)  Simmons  Hardware  Co.  v.  Altuiaa  Con:. 
Co.,  66^ 

2.  ATTAGKBSENT— Sufficiency  of  Undertaking.— If  the  words 
in  an  undertaking  in  attachment  are  not  sufficiently  explicit,  or,  if 
literally  construed,  would  be  nonsense,  the  bond  must  be  construed 
with  reference  to  the  intention  of  the  parties,  and  in  doing  this  it 
is  allowable  to  depart  fro/a  the  letter  of  the  condition,  to  reject  in* 
sensible  words,  and  to  supply  obvious  omissions  in  order  to  uphold 
the  bond.     (Icnho)     Simmons  Hardware  Co.  v.  Alturas  Com«  Co.,  66L 

5.  ATTAOHMBNT— Constmction  of  Undertaking.— If  an  under- 
taking in  attachment  shows  a  conclusive  purpose  and  intention  to 
indemnify  the  defendant,  the  omission  or  insertion  of  unimportant 
words^  or  mere  clerical  errors,  will  not  vitiate  it.  (Idaho)  Sim- 
mons Hardware  Co.  v.  Alturas  Com.  Co.,  66. 

A    ATTAOHMBNT— Offlcer—Oapacity,  When  Keed  not  be  ProrsA 

Where,  for  the  purpose  of  excusing  a  failure  to  deliver  property, 
defendant  pleads  that  the  other  party  to  the  action  prevented  the 
delivery  by  causing  the  property  to  be  attached  by  one  T.,  a  eon- 
stable,  it  is  not  necessary  to  prove  either  that  he  was  such  con- 
stable or  that  he  had  authority  to  levy  the  writ.  (Or.)  La  Follett 
T.  Mitchell,  780. 

6.  PLEADINa— Party  Cannot  Take  Position  Ineontflstent  Wttb. 

Where  a  defendant  in  his  answer  alleges  that  a  writ  was  plaeed  in 
the  hands  of  one  T.  as  constable,  and  that  he,  as  such,  under  do* 
fondant's  direction,  levied  on  certain  property,  such  defendant  can- 
not claim  that  it  has  not  been  shown  that  T.  was  an  officer  authorized 
to  levy  such  writ.     (Or.)     La  Follett  v.  Mitchell,  780. 

6.  GFFICBB'S  BETXTBN,  When  not  Condnsiye.— Where  the  al- 
legation of  the  plaintiff  that  certain  property  was  attached  ia  made 
only  for  the  purpose  of  excusing  his  failure  to  deliver  it,  he  is  not 
bound  by  the  officer's  return  on  the  writ  as  to  the  amount  of  prop- 
erty levied  upon,  but  may  show  by  other  evidence  that  the  entire 
property  was  seized  by  the  officer  and  placed  in  the  possession  of 
a  keeper,  though  such  evidence  was  inconsistent  with  the  return  oa 
the  writ.     (Or.)     La  Follett  v.  MitcheU,  780. 

7.  ATTACHBABMT— Cross-complaint.— Damages  Claimed  by  Bea- 
ton of  Wtongfiil  Attachment  are  proper  matter  for  cross-complaiat 
in  the  original  action.     (Idaho)     Willman  v.  Friedman,  59. 

Bee  Exemptiooe;  ibsceiven. 
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ATTOBNET  AJSn>  OZJBNT. 

1.  ATTOBHEY  AKD  OXJEKT.— An  attorney  is  more  thatt  a  mero 
aMQt  of  hia  client.  He  ia  also  an  officer  of  the  court,  and  within 
hu  apl&ere  and  in  the  line  of  hia  special  powers,  he  ia  as  independent 
as  the  judge  of  the  court,  and  has  not  only  his  duties  and  obligations 
to  the  court  and  to  hia  client,  but  he  has  rights  and  powers,  entirely 
different  from,  and  superior  to,  an  ordinary  agent.  (Idaho)  Cur- 
tia  ▼.  Bichards^  134. 

2.  ATTOBNET  AKD  OLIENT— Change  of  Attorney— Bight  to 
Oompenaation. — A  person  has  no  right  arbitrarily  to  change  his  at- 
torney without  paying  or  securing  fees  earned,  and  the  original  at- 
torney is  not  bound  to  consent  to  a  subetitution,  or  deliver  papers 
npon  which  he  has  a  lien,  until  the  amount  of  his  juat  demands  \a 
ascertadned  by  a  court  or  referee,  and  paid  or  secured.  (Idaho) 
Curtis  ▼.  Bdchards,  134. 

3.  ATTOBNET  AND  OUENT— Forbidden  Contracts.— A  con- 
tract between  attorney  and  client  under  which  the  attorney  agrees 
to  prosecute  a  suit  for  a  certain  percentage  of  the  amount  recovered, 
and  the  client  agrees  not  to  enter  into  any  compromise  of  the  claim 
unless  such  attorney  is  present  and  directs  the  settlement,  is  void  as 
against  public  policy.     (Ind.)     Davis  v.  Chase,  294. 

See  Judgments,  1. 


See  Becognizance. 

BANKEtJFTOT. 

See  Property. 

BANKS  AND  BANKINa. 

1.  A  BANK  IS  ANSWEBABLE  for  the  Acts  of  Its  Caiihler  done 
within  the  apparent,  though  not  within  the  real,  scope  of  his  ageney. 
(N.  C.)     Havens  v.  Bank  of  Tarboro,  627, 

2.  BANKING.— A  Bank  Cashier  is  not  Acting  Within  the  Scope 
of  His  Employment  in  making  a  representation  respecting  the 
solvency  of  a  customer  in  response  to  an  inquiry  addressed  to  him 
by  one  considering  the  desirability  of  making  a  loan  to  such  cus* 
tomer.     (N.  Y.)     Taylor  v.  Commercial  Bank,  .564. 

8.  BANKING- Cashier,  Authority  of,  When  a  Question  of  Law. 
Whether  a  particular  act  falls  within  the  general  power  of  a  cashier 
is  a  question  of  law  for  the  court  and  not  for  the  jury,  although  a 
question  of  fact  may  arise  when  it  is  claimed  that  the  acts  or  con- 
duct of  the  board  of  trustees  has  amountcl  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acto  for 
the  bank.     (N.  Y.)     Taylor  v.  Commercial  Bank,  564. 

4.  BANKS  AND  BANKENQ— Checks— Collection.— If  a  cheek  is 
placed  in  a  bank  other  than  the  bank  upon  which  it  is  drawn  for 
collection,  it  is  the  duty  of  the  collecting  bank,  in  order  to  charge 
the  maker,  to  forward  it  in  proper  time  to  a  subagent,  selected  with 
due  care,  and  failing  in  such  duty,  the  collecting  bank  is  liable  for 
any  loss  resulting  therefrom.  (Mich.)  Canon,  Fixde,  Scott  A  Cou 
V.  Fincher,  449. 
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8.  BAim  AND  BANSIKO— Cheeks— Ck>IleetioiL—TlM  luoik 
«pon  which  a  cheek  it  diawn  is  not  a  anitable  subagent  for  its 
eoUection,  to  be  selected  by  the  bank  with  whom  the  check  has  bees 
deposited  for  collection.  (Mich.)  Carson,  Pirie,  Scott  ft  Go.  ▼. 
Hneber,  449. 

6.  BANKS  AND  BANKING— Checks— Collection— Idability  of 
Maker  of  Check.— Even  though  a  bank  with  which  a  check  is  left 
for  collection  selects  an  improper  agent  to  collect  it,  the  drawer  la 
liable  if  he  had  no  funds  in  bank  to  pay  the  check  had  it  been  pre- 
sented in  proper  time,  or  if  the  bank  had  no  funds  to  pay  it,  sad 
the  drawer  is  given  timely  notice  of  nonpayment.  (Mich.)  Car- 
son, Pixie,  Scott  k  Co.  v.  Fincher,  449. 

7.  BANKS  AND  BANKING— CoUection-Idability  of  Dxawer  of 
Ohetik.— If  a  bank  with  which  a  check  is  left  for  collection  forwards 
it  by  mail  to  the  bank  upon  which  it  is  drawn,  this  is  not  snch  a 
presentation  of  the  check  as  will  charge  the  drawer,  provided  the 
check  would  have  been  paid  if  presented  in  proper  time  and  in  a 
proper  manner.     (Mich.)     Carson,  Pirie,  Scott  &  Co.  v.  Fincher,  449. 

8.  BANKS  AND  BANKING— CoUection  of  Checks— Fraud  of 
Drawer.— Knowledge  by  the  drawer  of  a  check  that  the  bank  upon 
which  it  is  drawn  is  not  strong  financially,  but  without  knowing 
that  it  would  not  be  paid  if  properly  presented  is  not  sufficient  to 
charge  him  with  fraud  in  drawing  the  check,  nor  estop  him  from 
Mttdng  up  the  defense  of  want  of  timely  notice  of  nonpaymeaL 
(Mich.)     Carson,  Pirie,  Scott  ft  Co.  v.  Fincher,  449. 


See  Constitutional  Law,  19-21* 

BENEFIT  SOCIET7. 

See  Insurance,  10. 


See  Municipal  Corporations,  lO-lS, 

BILLS  AND  NOTE& 

L  NEGOTIABIA  INSTBUMENTa— Cashier's  Chedks  are  net 
■abject  to  countermand  like  ordinary  checks,  the  relations  of  tlie 
psrties  to  a  cashier's  check  are  similar  to  those  of  the  parties  to 
a  negotiable  note  payable  on  demand.  (N.  Bak.)  Drinkail  v. 
Movius  State  Bank,  693. 

2.  NOTE- Ftand  in  Obtaiiiiiig  Signature.— A  note  to  which  the 
maker's  signature  has  been  procured  by  false  representations  as 
to  the  character  of  the  paper,  he  being  ignorant  of  its  true  character, 
and  having  no  intention  to  sign  such  a  paper,  and  being  guilty  of 
no  negligence  in  doing  so,  is  void,  even  in  the  hands  of  a  bona 
fide  holder.     (Wis.)    Keller  v.  BuppoUl,  974. 

8.  NEGOTIABLE  INSTRUMENTS  —  Indorsement  —  Vnlawfid 
Ososlderation. — ^The  title  of  an  indorsee  of  a  negotiable  note  is  de- 
fective when  the  consideration  for  the  indorsement  is  unlawful,  or 
where  such  indorsement  is  procured  by  illegal  means.  (N.  Dak.) 
Drinkail  v.  Movius  State  Bank,  693. 

4.  NEGK>TIABLE  IN8TBUMENTS  —  Indorsement  —  Gambling 
Consideration. — ^Jndorsement  and  delivery  of  a  negotiable  instrument 
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hy  the  payee  to  a  gambler  in  pajment  of  a  gambling  debt  doea 
not  make  the  latter  a  bolder  for  value  in  due  course  of  businev^ 
and  his  title  so  acquired  is  defective  where  gambling  is  prohibited 
by  statute.     (N.  Dak.)     Drinkall  v.  Movius  State  Bank,  693, 

5.  KECK>TIABLE  IN8TBT7HENT8— Payment  as  IMsbharge.^ 
Payment  of  a  negotiable  instrument  to  effect  a  discharge  must  be 
made  to  the  rightful  holder  or  his  authorized  agent,  and  generally 
payment  to  one  who  holds  under  a  blank  indorsement  is  valid  aa 
against  other  parties,  if  made  in  good  faith  and  in  ignorance  of  all 
facts  impairing  the  holder's  title.  (N.  Dak.)  Drinkall  v.  Moviua 
State  Bank,  693. 

6.  NEGOTIABLE  IN8TBX7MENT8— Illegal  Consideration  for  In* 
dOTBement — Notice. — ^If  an  indorsement  of  a  negotiable  instrument 
is  for  an  illegal  consideration,  such  as  a  gambSng  debt,  payment 
made  to  the  indorsee  after  notice  of  that  fact  is  no  defense  against 
the  indorser.     (N.  Dak.)     Drinkall  v.  Movius  State  Bank,  693. 

7.  NECK>TIABLE  IN8TBT7MENTS— Payment  After  Notice  of 
BefactlTO  Title. — ^Payment  of  a  negotiable  instrument  by  the  maker 
to  one  who  claims  to  be  a  bona  fide  holder,  is  not  sufficient  to 
protect  the  former  aginst  the  claim  of  the  real  owner,  when  made 
after  notice  of  defective  title  in  the  holder.  (N.  Dak.)  Drinkali 
T.  Movius  State  Bank,  693. 

&  UMITATION  OF  AOnONS— Joint  Debtors— Benewal  Note^ 
The  giving  of  a  renewal  note  by  a  joint  maker  does  not  keep  the 
debt  alive  as  to  comaker.     (Mich.)     Koons  v.  Yauconsant,  438. 

9.  UMITATION  OF  ACTION8— Joint  Debtors— Benewal  Note— 
Fraud. — The  giving  of  a  renewal  note  by  a  joint  maker  and  his  sign- 
ing  of  the  comaker's  name  thereto  without  authority,  thereby  mis- 
leading the  payor  does  not  work  an  estoppel  against  such  comaker 
not  signing,  nor  keep  the  debt  alive  as  to  him«  (Mich.)  Koons  v- 
Vauconsant,  438. 

Note. 

Boards  of  8iipervi8or8,  highways,  duties  of  respecting,  81. 
liability  of  for  errors  of  judgment,  81,  82. 
liability  of  for  judicial  acts,  83,  84. 

liability  of  for  negligence  in  maintaining  public  highways,  81» 
liability  of  for  nonperformance  of  official  duties,  80. 
liability  of  in  the  discharge  of  their  legislative  functions,  84. 

BONDa 

8ee  Principal  and  Surety 

BBIDOE8. 
Gee  Counties. 

BT7ILDINO  AND  LOAN  A8800IATI0N& 

1.  BUILDINO  AND  LOAN  A88O0IATION&— Usmry  Laws  hav^ 
no  application  to  a  domestic  building  and  loan  associaHon  dealing 
only  with  its  own  members.  (Miss.)  People's  Building  etc.  Assn.. 
V.  MePhilamy,  454. 

2.  BUtLDINa  AND  LOAN  A8800IATION8— Liquidation- 
Accounting— 8olTency.— If  a  building  and  loan  association  goea 
into  voluntary  liquidation  prematurely,  the  method  of  accounting 
is  the  same  whether  it  is  solvent  or  insolvent.  (Miss.)  People 'a 
Building  etc.  Assn.  v.  MePhilamy,  454. 
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5.  BUXLDIHO  AND  LOAN  ASSOCIATIONS— Bommtiis 
tart— Credit  for  Dims.— In  settling  the  affairs  of  a  building  aad 
loan  association  the  borrowing  members  are  not  entitled  to  credit 
for  soma  paid  by  them  as  dues  on  their  stock.  (Miss.)  Peopls's 
Building  ite.  Assn.  t.  MePhilamy,  454. 

4.  BUTLDINa  AND  IX>AN  ASSOCIATIONS— Borrowing  Jfen- 
iMn — Dual  Capacity. — A  borrowing  member  of  a  building  and  loan 
association  occupies  a  dual  relation  thereto.  In  his  capacity  as 
borrower  he  is  its  debtor.  In  his  capacity  as  shareholder  he  is 
A  member  of  the  association.  (Miss.)  People's  Building  etc 
T.  McPhUamy,  454. 

ft.    BCIIiDINa  AND   LOAN  ASSOCIATIONS— Boxxowing 

Imtb— Payment  by.— What  a  borrowing  member  of  a  building  and 
loan  association  pays  as  stock  dues,  he  pays  in  his  capacity  as  a 
ehareholder,  and  what  he  pays  as  interest  he  pays  in  his  character 
of  debtor  on  his  loan.  (Miss,)  People's  Building  etc  Assn.  t.  Mc- 
PhUamy,  454. 

6.  BUnDINa  AND  IX>AN  ASSOCIATIONS— Bozrowing  Mam- 
ben. — Insolvency  of  a  building  and  loan  association  does  not  re- 
lease a  borrowing  member.  He  remains  liable  to  his  just  propor> 
iion  of  all  losses  and  expenses.  (Miss.)  People's  Building  etc  Aesn. 
T.  McPhilamy,  454. 

7.  BUIIJ)INa  AND  LOAN  ASSOCIATIONS— InaolTOiicy— Lia- 
bility of  Borrowing  Members.- Upon  the  insolvency  of  a  building 
and  loan  association,  a  borrowing  member  must  pay  up  hia  loan, 
less  credits  to  which  he  may  be  entitled,  at  once  in  a  lump  sum 
with  legal  interest.  (Miss.)  People's  Building  etc  Assn.  y.  Mc- 
Philamy,  454. 

8.  BCILDINO  AND  LOAN  ASSOCIATIONS  —  InsolTaacy — 
Abrogation  of  Contracts.- If  a  building  and  loan  association  goes 
into  insolvency  or  premature  liquidation  its  contracts  are  thereby 
abrogated  only  so  far  as  they  are  executory.  (Miss.)  People's 
Building  etc.  Assn.  v.  McPhilamy,  454. 

9.  BTTILDINO  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Member  as  Stockholder.— A  borrowing  member 
of  a  building  and  loan  association  after  its  insolvency,  in  hia  ca- 
pacity of  shareholder,  is  liable  for  the  payment  of  his  just  pro 
rata  of  the  expenses  and  losses  of  the  association,  including  reeeiv- 
<ers'  commissions,  court  costs,  etc.  (Mis&)  People's  Building,  etc 
Assn.  v.  McPhilamy,  454. 

10.  BUILDINa  AND  LOAN  ASSOdATIOlfB—Insolyency— Bor- 
rowing Members— Credits  for  Stock.— Upon  the  settlement  of  the 
affairs  of  an  insolvent  building  and  loan  association  a  borrowing 
member  is  entitled  to  have  whatever  his  shares  of  stock  prove  to 
be  intrinsically  worth  credited  on  his  loan,  and  if  a  reasons  bly  cer- 
tain estimate  of  what  his  stock  is  worth,  not  exceeding  its  true 
value,  can  be  made  prior  to  the  final  settlement,  the  court  may 
then  credit  such  estimated  value  as  payment  on  his  debt.  Whether 
this  shall  be  done  prior  to  final  settlement  rests  in  the  sound  dis- 
cretion of  the  court.  (Miss.)  People's  Building  etc.  Assn.  v.  Mc- 
Philamy, 454. 

11.  BTTILDINO  AND  LOAN  ASSOCIATIONS— Insolyency—Usp 
bility  of  Borrowing  Members.- Upon  the  insolvency  of  a  building 
and  loan  association  a  borrowing  member  cannot  claim  credit  for 
dues  paid,  but  must  pay  his  whole  debt  to  the  association  and  their 
«hare  in  the  asee^  pro  rata  with  the  other  members.  (Miss.) 
People's  Building  etc.  Assn.  v.  McPhilamy,  454. 
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12.    BUILDIKO  AKD  LOAN   ASSOCIATIONS— Insolyeacy  Pro- 

tnrtt — Borrowing  members  of  an  insolvent  building  and  loan  as- 
iation  cannot  increase  their  rights  against,  or  diminish  their  lia- 
Isilities  to  it,  hj  bringing  suits  against  it  which  are  not  administratiT^ 
their   character.     (Miss.)     People's  Building   etc.   Assn.    v.   Me- 
ilamy,  454. 


M'ote. 

Building  Begiilatioii8»  conditions  respecting  in  conveyances,  219,  220. 

CANCELLATION  OF  INSTRUMENTS. 

1.  CANCELLATION  OF  INSTBUMENTS.— A  Court  of  Equity 
"^^131  not  Interfere  to  decree  the  oancellatiox)  of  a  written  instrument, 
unless  some  special  circumstance  is  shown  to  exist,  establishing  the 
necessitj  of  a  resort  to  equity  to  prevent  irreparable  injury.  (Idaho) 
Oounty  of  Ada  v.  Bullen  Bridge  Co.,  180. 

2.  CANCELLATION  OF  COUNTY  WA2BANTS.— If  an  Adeqoato 
X^gal  Eemedy  exists,  either  affirmative  or  defensive,  a  suit  cannot  be 
nrtaintained  to  cancel  county  warrants  alleged  to  have  been  illegally 
issued.     (Idaho)     Ck)uuty  of  Ada  v.  Bulleu  Bridge  Co.,  180. 

CAEBIEBS. 

1.  &AILBOADS— Bound-trip  Return  Tickets— Bights  Und«r.— 
TThe  purchaser  of  a  round-trip  return  railroad  ticket,  good  only  on 
llie  day  of  its  issuance,  is  entitled  to  return  on  the  only  train 
running  that  day,  although  it  is  not  scheduled  to  stop  at  the  station 
-where  the  ticket  is  sold.  His  expulsion  from  such  train  is  wrong- 
ful and  he  is  entitled  to  recover  punitory  damages  therefor.  (Miss.) 
niinois  Central  R.  B.  Co.  v.  Harris,  466. 

2.  BAHiBOADS— Bights  of  Ticket  Holder— Statements  of  Bail- 
road  Employes.— Conversations  between  a  railroad  ticket  agent^ 
and  the  purchaser  of  a  railroad  ticket,  or  between  a  railroad 
flagman  and  such  purchaser,  cannot  deprive  the  latter  of  his  rights 
under  the  terms  of  the  ticket.  (Miss.)  Illinois  Central  B.  B.  Co.  y. 
Harris,  466. 

3.  BAILWAY  COMPANIES.— Where  There  is  no  Lawful  Con- 
tract of  Passage,  the  only  right  which  a  person  on  a  train  can  claim 
against  a  railway  corporation  is  that  it  shall  not  willfully  or  wantonly 
injure  him.     (N.  C.)     McNeill  v.  Durham  etc.  B.  R.  Co.,  641. 

4.  BAILWAY  COBPOBATION— LiabiUty  to  One  Biding  on  a 
Pass  Prohibited  by  Statute. — An  editor  of  a  newspaper  riding  on  a 
free  pass,  the  issuing  of  which  is  forbidden  by  statute,  cannot  re- 
cover of  the  railway  corporation  for  injuries  to  him  due  to  the  neg- 
ligence of  its  employes.  He  and  the  corporation  are  in  pari  delicto, 
and  the  courts  will  leave  them  to  settle  their  own  controversy  over 
damages  for  the  breach  of  a  contract  forbidden  by  law.  (N.  C.) 
McNeill  T.  Durham  etc.  B.  B.  Co.,  641. 

6.  BAHAOADS— Limitations  on  Tickets.- A  railroad  passenger 
paying  full  fare  for  his  ticket  is  not  bound  by  limitations  printed 
thereon,  unless  he  has  notice  thereof  and  has  assented  thereto.  (S. 
C)    Norman  v.   Southern  By.,  809. 

e.  BAUAOADS- Expulsion  of  Passenger— Damages— Question 
for  Jnxy. — Whether  the  act  of  a  conductor  in  ejecting  a  passen- 
ger from  his  train  is  such  as  to  entitle  him  to  punitive  damages 
is  a;  question  for  the  jury  under  a  complaint  whose  allegations  axe 
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appropriate  to  an  action  for  such  damages.  (6w  C.)  Noxmaii  t. 
Soatkam  Ry^  809. 

7.    A  KAn.KOAD  OOICPAKT  is  Liable  for  tbe  Dea«i  of  a 
yasNT  OB  Its  train  due  to  the  reckless  or  wanton  eondnet  of  its 
ployte,  or  gross  negligence  amounting  to  willf  nlness.     (lU.) 
Central  B.  R  Co.  v.  Leincr,  266. 

6.    BAILBOAB8.— An  Attempt  to  Step  upon  a  BCorlns  Ttain  in 

compliance  with  the  advice  or  direction  of  the  conductor  cannot 
be  declared,  as  a  matter  of  law,  to  be  negligence  that  will  bar  a 
recoTcry  for  injuries  sustained,  unless  the  danger  is  so  open  and 
obvious  that  only  a  reckless  man  would  encounter  it.  (lU.)  Chicago 
etc.  K  R.  Co.  T.  Gore,  224. 

9.  KAIUtOABS.— Erery  Attempt  to  Board  a  Train  in  Motion  is 
not,  per  se,  contributory  negligence.  Whether  or  not  it  is,  is  a 
question  of  fact  to  be  determined  in  view  of  all  the  attendant  and 
surrounding  circumstances.  (111.)  Chicago  etc.  Bw  B.  Co.  v.  Gore, 
224. 

10.  BAIXiBOADS.— It  Is  Within  the  Scope  of  a  Oondnetor's  Doty 

to  advise  and  direct  passengers  in  the  matter  of  boarding  trains  and 
in  getting  off  at  stations  to  secure  their  baggage  to  be  reeheeked. 
(HI.)     Chicago  etc*  B.  B.  Co.  v.  Gore,  224. 

11.  BAITiROADS—Boarding  Train  in  Motion— Eridence.— A  con- 
versation between  the  conductor  and  a  passenger  with  referentm 
to  the  course  to  be  pursued  by  the  latter  in  getting  off  the  train 
at  a  station  to  have  his  baggage  reeheeked  is  admissible  as  evidence 
in  an  action  for  injuries  sustained  by  him  while  trying  to  reboard 
the  moving  train.     (lU.)     Chicago  etc.  B.  B.  Co.  v.  (}ore,  224. 

12.  BAITiROADS—Boardlng  Train  In  Motion.— Testtauny  by  one 
injured  in  attempting  to  board  a  moving  train  that  he  heard  the 
words,  "Hurry  up!  Get  on  there!"  is  admissible,  although  he  is 
unable  to  say  they  were  spoken  by  the  conductor,  if  such  fact  Is 
shown  by  other  testimony.  (lU.)  Chicago  etc.  B.  B.  Co.  ▼  Oors, 
2d4. 

IS.  BAIIiBOAI>S— Bearding  Train  In  Motion  on  Oondnctor's  Ad> 
Tice. — The  fact  that  a  person  injured  in  boarding  a  moving  train 
acted  upon  the  suggestion,  advice,  or  direction  of  the  conductor 
is  competent  as  ten^ng  to  prove  that  he  exercised  reasonable  care. 
(lU.)     Chicago  ete.  B.  B.  Co.  v.  Gore,  224. 

14.  BAILBOABS— Boarding  Train  in  Motion.— A  Special  Intenog- 
atory,  Did  the  plaintiff  attempt  to  board  the  train  of  the  defendant 
after  it  was  in  motion,  and  if  so,  was  such  attempt  the  cause  of 
the  injury  to  the  plaintiff? '^  should  be  modified  by  inserting  the 
word  "proximate"  before  the  word  ''cause."  (Hi)  Chicago  etc. 
B.  B.  Co.  ▼.  Gore,  224. 


See  Banks  and  Banking,  1-3;  Bills  and  Notes,  1. 

CERTIFICATES  OF  STOCK. 

See  Corporations. 

CHATTEL  MORTGAGES. 

1.    A  CHATTBIi  MORTGAGE  is  Good   Against   the  MdrtcafSTt 

though  not  in  the  form,  nor  accompanied  by  the  aiBdavit,  required 
by  the  statute  and  not  filed  for  record.  (Utah)  Deseret  NaU  M^i»llr 
V.  Kidiman,  866. 
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2.  CHAT^L  MOBTGAOES.— The  Acknowledgment  and  AAda- 
Annezed  to  a  Chattel  Mortgage  May  be  Bead  Together  for  the 

purpoee  of  showing  that  the  party  eigning  the  mortgage  is  the  eanie 
-jp^arson  who  acknowledged  its  execution,  (Utah)  Deseret  Nat.  Bank 
^v.   Kidman,  856. 

3.  CHATTEL  MOBTQAaE— Allldayit  Omitting  the  Word  "De- 

^±srad." — Though  the  statute  requires  a  mortgage  to  be  accompanied 
'y>y  an  affidavit  that  it  is  made  in  good  faith  and  without  any  design 
^o  hinder,  delay,  or  defraud  creditors,  an  affidavit  declaring  that  the 
■nortgage  is  made  in  good  faith  to  secure  the  amount  and  debt 
-fcberein  specified,  and  without  any  design  to  hinder  or  delay  the  ored- 
Itors  of  the  mortgagor  is  sufficient.  (Utah)  Deseret  Nat.  Bank  v. 
:Kidman,  856. 

4.  CHATTEL  MOBTOAQES— Priority.— Tf  a  purchase  of  chat- 
"tels  and  the  giving  of  a  mortgage  thereon  for  the  purchase  price 
sure  eoncurrent  and  constitute  a  single  transaction,  such  mortgage 
"ftakes  precedence  over  a  prior  chattel  mortgage  covering  the  pur- 
chaser's after-acquired  property.  (Mich.)  Hammol  v.  First  Nat. 
Sank  of  Hancock,  431. 

5.  CHATTEL  MOBTGAOES  —  Foreclosure  —  Process.— The  affi- 
davit and  notice  for  the  foreclosure  of  a  chattel  mortgage  required 
lyj  statute  is  process,  and  protects  the  sheriff  in  the  execution 
thereof,  the  eame  as  he  is  protected  under  the  service  of  execution 
npon  a  judgment.  (Idaho)  Blumaur-Frank  Dru^  Co.  v.  Branstetter, 
151. 

6.  CHATTEL  MOBTaAaES— Foreclosnre—Duties  and  Liabilities 
of  Officer.— Upon  receipt  of  an  affidavit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage,  the  sheriff  must  proceed  to  execute  such  pro- 
cess by  levying  upon  the  property  described  therein,  and  after  such 
levy  and  taking  the  property  into  his  possession,  ho  must  give  notice 
and  sell  it  as  directed  by  statute,  although  an  attachment  or  execu- 
tion of  a  judgment  creditor  is  placed  in  his  hands  after  such  levy. 
He  is  not  called  upon  to  determine  the  validity  of  such  chattel  mort- 
l^age  and  such  affidavit  and  notice,  fair  upon  their  face,  is  process 
fluffieient  to  protect  him  under  his  levy.  (Idaho)  BluD'aur-Frank 
Drug  Co.  V.  Branstetter,  151. 

dee  Execution. 

CHECKS. 

See  Bonikfl  and  Banking,  4-8;  Bills  and  Notes,  1. 

Koie. 

Clerks  of  Conrt,  approving  bonds,  liability  for  negligence  and  other 
misconduct  in,  93,  94. 

eontributory  negligence  as  a  defense  in  actions  against,  95. 

defenses  of  in  actions  for  negligence  or  other  misconduct,  94,  95. 

illegal  fees,  liability  for  taking,  91,  92. 

liability  of  for  failure  to  docket  cases,  89. 

liability  of  for  f a;ilure  to  enter  judgments,  90. 

liability  of  for  failure  to  issue,  or  for  mistake  in  issuing,  execu- 
tions, 90,  91. 

liability  of  for  negligence  causing  the  loss  of  the  right  to  ap- 
peal, 91. 

liability  of  for  negligence  in  approving  bonds,  93,  94. 

liability  of  for  negligence  in  indexing  documents,  96. 

liability  of  for  refusal  to  pay  out  moneys,  92. 
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Otafci  of  Ctout,  lUbiHtj  of  for  taking  iUogal  fees,  91,  ML 
liabilitj  of,  how  far  affeeted  by  orders  of  eonrts,  95. 
pleadings  in  aetions  for  negligenee,  94. 

OoDatsnt  B^tmiitlm,  statutes  of  Umitation  against  ths  ds]»t 
do  not  releasoi  M2. 

CN>IXBOnON& 
Bee  Banks  and  Banking  4-8. 
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OOMMEBOB— Inqpeetloii  of 

making  it  nnlawfal  to  bring  sheep  into  the  state  ifithont  liaving 
tiiem  Tnapeeted  and  dipped  ui  repugnant  to  the  eonuneree  elanse  sr 
the  federal  eonststntion.     (Idaho)     State  t.  Boekworth,  199. 

OOMPOXTMD  INTEBEST. 
See  Usury. 

ooxponvDiNa  felovy. 

Bee  Mortgages,  8^ 

OONDiriONS. 

See  Conv^janees;  Deed& 

OONFUOT  OF  UL-WB. 
See  Gonrenants,  8;  Death;  Deeds,  5;  Dsoxy,  % 

Note. 

Oooflid  ef  Xawb  eoneeming  the  limitation  of  aetionS|  the  law  of  tts 

f  omm  prerailB,  600. 

OonitaMea.    See  ShecilbL 

00K8TITUTI0NAL  ULW. 

1u  OOHBTITUTION— Amendment  of.— The  **MftJoiitj  of  ti» 
Blecton"  referred  to  in  a  constitution  as  requisite  to  the  ratifica- 
tion of  an  amendment  thereto,  means  the  majority  of  the  eleetoxs 
▼oting  upon  the  question  of  amendment,  and  not  a  majority  of  all 
the  electors  of  the  state  or  of  those  yoting  at  the  election.  (Idaho) 
Qreem  v.  State  Board  of  Canyassersy  169. 

2.  OONBTITUYIOKAL  LAW— Police  Power.—An  aet  whieli  the 
constitution  clearly  prohibits  is  beyond  the  power  of  the  legislature^ 
however  proper  it  might  be  as  a  police  regulation^  but  for  sneh  pro- 
hibition.    (Wis.)     State  t.  Froehlich,  894. 

3.  00N8T1TUT10NAL  LAW.— Courts  will  not  decide  eomtito- 
tional  questions  when  they  can  perceive  another  ground  upon  whieh 
to  properly  rest  their  decision.     (Ind.)     Hart  v.  Smith,  280. 

4.  COKBTIT  U  TIONAL  LAW.— The  PresmnptiGiis  are  In  Favor  of 
the  constitutionality  of  a  statute,  and,  unless  the  eourts  eaa  tieariy 

that  the  legislature  has  erred,  the  act  must  stand.     (Utah)    '*^^' 
Bopher,  846w 
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5w  CONSTITUTIONAL  LAW— SUtlite  Void  in  Part-If  an  nu- 
eonstitutional  section  in  a  statute  is  of  such  import  that  its  eliminft* 
tion  would  eause  a  result  not  contemplated  or  desired  hj  the  legisla- 
ture, the  entire  statute  is  unconstitutional.  (111.}  Kathews  y» 
People,  241. 

6a.  CONSTITUTIONAL  LAW— Statntes  Invalid  in  Part-If  the 
purpose  of  a  statute  is  to  accomplish  a  single  object  only,  and  some 
of  ita  provisions  are  void,  the  whole  must  fail,  unless  sufficient  valid 
]>ortion8  remain  to  effect  the  object  without  such  invalid  portions^ 
and  if  the  valid  and  invalid  portions  are  so  mutually  connected  with 
and  dependent  on  one  another,  as  conditions,  considerations,  or  eom- 
pensatioDfl,  as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  carried  into  effect,  the  legis- 
lature would  not  have  passed  the  residue  independently;  the  whole 
act  must  be  declared  void.     (Idaho)     Ballontine  v.  WiUey,  17. 

Ik  CONSTITUTIONAL  LAW— Severance  of  Statntes.— Whenever 
the  court  finds  on  the  face  of  a  statute  a  number  of  different  pro- 
visions, some  constitutional  and  some  not,  it  may  sever  them  if 
they  are  not  interdependent,  striking  out  the  unconstitutional  pro- 
visions and  allowing  the  valid  ones  to  stand.  This  is  what  is  meant 
by  the  severance  of  a  statute;  but  whenever  a  court,  in  order  to 
uphold  the  constitutionality  of  a  statute,  has  to  interpolate  therein 
provisions  not  put  there  by  the  legislature,  this  is  no  case  of  sev- 
erance nor  a  proper  limitation  of  the  provisions  which  are  in  the 
statute  by  judicial  construction.  Such  action  is  nothing  less  than 
pure  judfcial  legislation,  an<t  this  cannot  be  def  ensiblei  (Miss.)  Bal- 
lard   V.    Mississippi   Cotton   Oil   Co.,  476. 

7.  OONSTITQTIONAL  LAW— Special  Legislation.— If  a  statute 
does  not  relate  to  persons  or  things  as  a  class,  but  to  particular  per- 
sons or  things  of  a  class,  it  is  a  special  as  distinguished  from  a 
general  law.     (HI.)     Mathews  v.  People,  241. 

8.  OONSTITUTIONAL  LAW— Inspection  of  Sheep.— A  statute 
which  requires  that  all  sheep  brought  into  the  state  shall  be  dipped,, 
and  if  unsound,  dipped  twice,  while  sound  sheep  within  the  state, 
need  not  be  dipped,  and  diseased  sheep  need  only  be  quarantined  and 
*'spot  or  hand  dressed, "  unjustly  discriminates  against  outside  sheep^ 
and  contravenes  the  provision  of  the  federal  constitution  that  the 
citizens  of  each  shall  be  entitled  to  all  the  privileges  of  citizens  of 
the  several  states.     (Idaho)     8tate  v.  Duckworth,  199. 

9.  OONSTITUTIONAL  LAW— Appropriation  for  Salaries.— The 
section  of  the  Blinois  statate  creating  a  free  employment  agency^ 
which  provides  for  the  salaries  of  the  officers  and  clerks  of  the 
institution,  violates  the  constitutional  provision  that  bills  making 
appropriations  for  salaries  shall  contain  no  provision  on  any  other 
tubjeet.     (IlL)     Mathews  v.  People,  241. 

10.  OONSTITUTIONAL  LAW— Apportionment  Statntes.— The 
legislature  is  prohibited  fronr  enacting  an  apportionment  law  which 
does  not  ^ve  to  the  people  of  one  county  substantially  equal  repr^ 
sentation  to  that  given  each  other  county  in  the  state,  based  either 
upon  the  entire  or  voting  population  or  upon  some  other  just  and  fair 
hBoa.     (Idaho)     BsJlentine  v.  WiUey,  17. 

11.  OONSTITUTIONAL  LAW-^Apporttonment  Statute.- A  legis- 
lative apportionment  act  which  fails  to  provide  representation  for 
two  existing  counties  and  provides  representation  for  two  counties 
having  no  existence  is  unconstitutional  and  void.  (Idaho)  Ballon- 
tine  V.  Waiey,  17. 
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IS.    OOMHTITUTIONAL  LAW— Apportiftnmimt  SUtstes.— An  tf- 

portionm^nt  law  which  seeks  to  give  proper  representation  to  evvf 
|>art  of  the  state  most  necessarily  be  an  entirety,  the  one  part  eos- 
pensating  the  other,  and  the  yarious  parts  thereof  mutually  depod- 
•nt  upon  one  another.  Hence,  if  some  of  its  proyisiona  are  void,  the 
whole  must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob- 
ject of  the  statute  without  the  aid  of  the  void  parta  (Idaho)  Bilr 
lentine  ▼.  Willey,  17. 

13.  OOKSTITUTIONAL  LAW— Employer's  UaUUty  Act— 8pe- 
«lAl  TrfigtslatioiL— A  statute  providing  that  every  employ^  of  aiy 
corporation  shall  have  the  same  righte  and  remedies  for  an  injary 
•uifered  by  him  from  an  act  or  omission  of  the  corporation  or  its 
employ^  as  are  allowed  by  law  to  other  persons  not  employfii, 
where  the  injury  results  from  the  negligence  of  a  superior  agest 
or  officer,  or  of  a  person  having  the  right  to  direct  or  control  the 
services  of  the  person  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow-servant,  and  that  knowledge  of 
defective  appliances  by  the  person  injured  shall  constitute  no  de- 
fense and  that  the  provisions  of  the  statute  shall  not  be  waived 
by  contract,  is  unconstitutional,  because  it  imposes  restrictions  ea 
aU  corporations  without  reference  to  any  difference  arising  out  of  ths 
nature  of  their  business,  which  are  not  imposed  upon  natural  per- 
sons, and  thus  denies  to  corporations  the  equal  protection  of  the 
laws.     (Miss.)     Ballard  v.  Mississippi  Cotton  OU  Oo.,  476. 

14.  00N8T1TUT10NAL  LAW.— An  Employer  Whose  WorkuMB 
have  left  him  and  gone  on  a  strike  ip  entitled  to  contract  with  othsr 
workmen  to  fill  the  places  of  those  who  have  left.  (lU.)  Mathewi 
T.  People,  241. 

16.  OOKSTirunOKAL  LAW— Labor.— The  Privflege  of  ex- 
tracting is  both  a  liberty,  and  a  property  right.  Liberty  includes 
the  right  to  make  and  enforce  contracts,  because  such  right  is  in- 
cluded in  the  right  to  acquire  property.  Labor  is  property.  (lU.) 
Mathews  v.  People,  241. 

16.  OONSTlTUTiONAL  LAW.— A  Statute  Creating  a  Free  Em- 
ployment Agency,  which  prohibits  the  furnishing  of  workmen  or  lists 
of  workmen  to  employers  whose  men  are  out  on  a  strike  or  are  locked 
out,  is  unconstitutional.     (HI.)     Mathews  v.  People,  241. 

17.  OONSTITUTIOKAL  LAW— Class  Legislation.— A  statute  pro- 
hibiting the  issuing  by  merchants  of  tokens  otherwise  than  in  lawful 
money,  in  payment  for  the  assignment  or  transfer  of  wages  earned 
or  unearned  by  any  employ^  or  laborer  in  any  coal  mine,  and  making 
tokens  issued  in  violation  of  such  statute,  in  the  hands  of  any  owner, 
immediately  due  and  payable  in  lawful  money  to  the  extent  of  the 
wages  assigned,  is  unconstitutional  as  conferring  on  a  class  of  citi- 
zens special  privileges  and  immunities,  and  as  being  class  legisla- 
tion against  another  class  of  citizens.     (Ind.)     Dixon  v.  Poe,  309. 

18.  SUNDAY  LAWS.— A  law  generally  prohibiting  the  transaction 
of  business  on  Gunday  is  constitutional.     (Utah)     State  v.  Sopher, 

19.  SXTNDAT  LAWS  Exempting  Certain  Businesses.— A  statute 
prohibiting  the  keeping  open  on  Sunday  of  any  place  of  businees  for 
the  purpose  of  transacting  business  therein  but  exempting  from  its 
operation  hotels,  boarding-houses,  baths,  restaurants,  livery-stablei, 
and  retail  drugstores,  for  the  legitimate  business  of  each,  and  such 
manufacturing  establishments  as  are  usually  kept  in  constant  opera- 
tion, is  constitutional,  and  under  it  a  barber  may  be  convicted  of 
keeping  his  shop  open  for  business  on  Sunday.  (Utah)  State  v. 
Sopher,  845. 
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20.  BUIIDAT  LA.W8— Acts  of  Neoeiiitjr*— Tliit  Kaoping  Open  of  a 
tezlMr-8li^  on  Bnnday  and  the  shaving  of  a  enstomer  thorein  aro 
LOt  aetfl  of  necessity  and  hence  may  be  prohibited  by  statute.  (Utah) 
Itate  T.  Sopher,  845. 

21.  SUNDAY  LAW8— Arbitrary  OUuufilcation.— The  fact  that  a 
Sunday  law'  exempts  from  its  provisions  hotels,  boarding-hoiiM% 
>ath8y  restaurants,  livery-stables,  retail  drugstores,  and  such  rnanv- 
Caeturing  establishments  as  are  usually  kept  in  constant  operation, 
loes  act  show  that  an  arbitrary  classification  has  been  adopted* 
CXJtah)     atate  v.  Sopher,  845. 

22.  €X>N8TITUnONAL  LAW  —Log  Liens— Purchaser's  UabOity. 

A  statute  declaring  that  any  person  who  buys  an  interest  in  property 
apon  which  a  log  lien  is.  claimed,  and  uses  or  so  disposes  of  the 
property  that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant,  is  unconirtitutionaL  (Wis.) 
Bogera-Buger  Co.  ▼.  Murray,  901. 

28.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.— An 
act  which  in  any  degree,  no  matter  how  slightly,  modifies  the  obliga- 
tion of  a  contract,  by  attempting  to  relieve  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  constitutional  prohibi-. 
tion  against  the  impairment  of  the  obligation  of  contracts.  (Wis.) 
Oshkosh  Waterworks. Co.  v.  City  of  Oshkosh,  870. 

24.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.— If 
neither  party  is  relieved  from  performing  anything  of  that  which 
he  obliged  himself  to  do,  the  obligations  of  the  contract  are  not  im* 
paired;  but,  if  he  is  absolved  from  performing  any  of  those  things^ 
Buch  obligations  are  impaired,  whether  the  absolution  is  accomplished 
directly  and  expressly,  or  indirectly  and  only  as  a  result  of  some 
modifications  of  the  legal  proceedings  for  enforcement.  ^Wis.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

25.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.— A 
"variance  of  policy  as  to  liberality  of  amendment  in  judicial  proceed- 
ing cannot  be  said  to  impair  the  obligation  of  contracts.  (Wis^) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

27.  CONSTITUTIONAL  LAW— Impairment  of  Obligations.— 
The  requirement  of  certain  new  steps  for  the  enforcement  of  a  de- 
mand, incidentally  resulting  in  a  reasonable  delay,  does  not  work  an 
impairment  of  the  obligation  of  contraots.  (Wis.)  Oshkosh  Water- 
works Co.  V.  City  of  Oshkosh,  870. 

28.  CONSTITUTIONAL  LAW.— It  is  not  an  Impairment  of  the 
Obligation  of  a  contract  to  make  the  remedy  dependent  for  certain 
steps  upon  the  performance  by  public  ofiicers  of  their  duties.  (Wid.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

29.  CONSTITUTIONAL  LAW— Impairment  of  Obligation— Pro- 
cedure for  Presenting  Claims  Against  City.- The  obligation  of  con- 
tracts with  a  city  is  not  impaired  by  an  amendment  to  its  charter 
providing  that  no  action  upon  a  claim  against  it  shall  be  maintained 
until  it  has  been  presented  to  the  city  council  for  allowance  and  dis- 
allowed in  whole  or  in  part,  either  by  affirmative  action  or  by  fail- 
ure to  pass  upon  it  for  sixty  days;  and  that  a  disallowance  shall  be 
final  and  conclusive  and  a  bar  to  any  action,  unless  within  twenty 
days  an  appeal  to  the  circuit  court  is  taken,  with  a  bond  for  costs 
to  be  approved  by  the  city  attorney  and  city  comptroller.  (Wis.) 
Oshkosh  Waterworks  Cow  v.  City  of  Oshkosh,  870. 

SO.    CONSTITUTIONAL  LAW.— Internal   Improrements   as   the 
words  are   used    in    a    constitutional   provision   against    the    stat* 
Am.  St.  Bep.,  Vol.  95—64 
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being  a  partj  thereto,  inelvde  those  things  which  might  be  ezpeeM 
to  be  undertaken  for  profit  or  benefit  to  the  property  interests  of 
the  priymte  promoters,  as  distingnished  from  those  other  things  which 

Srimarily  and  preponderantly  merely  facilitate  the  essential  fvne- 
ions  of  government.  (Wis.)  State  y.  Froehlieh,  8d4. 
91.  00JI8TITUT10KAL  LAW—Intemal  Is^nroremetits.— Levees 
er  mkes  to  restrain  the  waters  of  a  nayigable  river  are,  prima 
facie,  works  of  internal  improvement,  within  the  meaning  of  a 
eonstitntional  prohibition  against  the  state  being  a  party  to  sneh 
improvemente,  whether  the  main  purpose  be  promotion  of  navi- 
gability, creation  of  water  power,  or  reclamation  of  lands.  (Wis.) 
State  V.  Froehlich,  89i. 

32.  OOMBTITUTIONAIi  XAW  — Internal  ImproTesie&t&.^The 
Tact  that  Iieveee  to  restrain  the  waters  of  a  river  might  ineidentaOy 
avert  possible  peril  to  life  cannot  make  them  other  than  works  of 
internal  improvement  to  which  the  state  by  a  constitutional  pro- 
vision is  prohibited  from  being  a  party.  (Wis.)  State  v.  FroehUeS, 
8M. 

S3.  OOHSTITUTIOKAL  XAW— Vested  Bight  to  Bemedy.— Over 
mere  remedial  procedure  the  power  of  the  legislature  is  absolute,  and 
laws  regulating  it  involve  so  much  of  the  consideration  of  public  eon- 
venience  and  welfare  that  individuals  cannot  be  conceded  vested 
rights  thwein.  (Wis.)  Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh, 
870. 

84.  VESTED  BIOHT8.— Failure  to  Bzerdse  vested  rights  befote 
the  enactment  of  a  subsequent  statute  which  seeks  to  devest  them,  in 
no  way  affects  or  lessens  such  rights.  (Mo.)  Gladney  v.  Sydnor, 
617. 

36.  VESTED  BIGHTS— Betrospective  Laws.— A  law  which,  ev« 
if  intended  simply  to  change  the  remedy  or  procedure,  is  void  if  in 
fact  it  impairs  vested  rights.     (Mo.)     Gladney  v.  Sydnor,  517. 

36.  VESTED  BIGHTS  may  be  Created  either  by  the  common  law, 
by  statute,  or  by  contract.  No  matter  how  created,  they  are  entitled 
to  the  same  protection.     (Mo.)     Gladney  v.  Sydnor,  517. 

37.  BETBOSFECmVB  AND  EX  POST  FACTO  I.AW&— Betro- 

spective  laws  relate  to  civil  rights  and  civil  proceedings,  while 
ez  post  facto  laws  have  special  application  to  criminal  cases.  (Mo.) 
Glsdney  v.  Sydnor,  517. 

38.  BETBOSPBCTIVB  LAWS— Vested  Bights.— Laws  are  not  to 
be  deemed  retrospective,  unless  they  impair  civil  rights  which  are 
vested.     (Mo.)     Gladney  v.  Sydnor,  517. 

See  Criminal  Law;  Municipal  Corporations,  15-20.- 

Note. 

Oonstitutional  Law,  obligation  of  contracts,  laws  altering  remedies, 

when  do  not  impair,  887. 
obligation  of  contracts,  requirement  that  claim  be  presented  to 

a  municipality  before  suing  does  not  impair,  891. 
statute  of  limitations,  municipal  corporations  have  not  a  vested 

right  in  the  defense  of,  660. 
statute  of  limitations,  power  to  destroy  defenses  created  by,  659. 

660. 

CONTBACTS. 

1.    COKTBACT,  When  Valid,  Though  Prohibited  by  Statute.- An 

act  prohibited  under  a  penalty  imposed  by  statute,  the  prohibition 
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1>«iig  for  the  protection  of  the  publie  reveniiey  and  the  act  bein^ 
x&  either  malum  an  se  nor  malum  prohibitum,  is  not  void.  (Idaho) 
"Vermost  Loan  ete.  Co.  t.  Hoffman,  186. 

2.  OOKTRACT  Betwem  City  and  Water  Company— Damages  to 
Xyidlvidnal — Prlylty  of  Contract. — Under  a  contract  between  a  city 
sknd  a  water  company  by  which  the  latter  agrees  to  furnish  the  for- 
naer  water  sufficient  for  fire  purposes,  a  private  citizen  cannot  main- 
"tain  an  action  against  such  water  company  for  injury  to,  or  destruc- 
-tion  of,  his  property  caused  by  the  failure  of  such  company  to  fulfill 
i"ta  contract  with  the  city.  There  is  no  privity  of  contract  between 
such  citizen  and  such  water  company.  (Idaho)  Biish  v.  Artesian 
Uot  etc.  Water  Co.,  161. 

See  Judgments,  4. 

CONVEYANCES. 

See  Deeds. 

CksiiTeyaiices,  condition  in  against  mills  and  warehouses,  223. 

condition  in  against  the  establishing  of  railway  stations,  228. 
condition     in  against   the  manufacture  or  sale   of  intoxicating^ 

liquors,  222. 
condition   in   against   the   manufacture   or  sale   of   intoxicating 

liquors,  effect  upon  of  changes  in  the  character  of  the  neigh- 
borhood, 222. 
condition  in  .against  the  use  of  the  property  for  a  hotel  or  publie 

house,  223. 
condition  in  imposing  building  regulations,  change  in  the  neigh- 
borhood may  render  inoperative,  221. 
condition  in  imposing  building  restrictions,  219. 
conditions  in  inserted  for  obtaining  a  monopoly  of  a  business, 

222. 
conditions  in  reserving  the  right  to  the  flow  of  light  and  air  over 

the  premises  conveyed,  219. 
condition  in  restricting  the  right  to  erect  buildings,  220. 
condition  in  restricting  the  right  to  partition,  218. 
condition  in  restricting  the  sale  of  sand  from  the  premises,  218. 
condition  in  restricting  the  use  of  the  property,  when  valid.  221. 

222. 
condition  in  that  the  grantee  may  revoke  the  conveyance,  219. 
condition  in  that  the  grantee  shall  not  sell  for  a  specifled  time 

or  to  a  particular  person,  217. 
condition  in  that  the  grantee  will  permit  sand  and  gravel  to  be 

taken   from   the   premises,   218. 
condition  in  that  the  grantee  will  sell  to  a  specified  person,  218. 
condition  in  that  the  property  shall  be  used  for  a  courthouse  or 

other  public  purpose,  224. 
condition  in  that  the  property  shall  be  used  for  a  specified  pub- 
lic purpose,  224. 
condition  in  that  the  property  shall  revest  in  the  grantor  at  the 

grantee's  death,  218. 
conditions   and   restrictions   in,   general   right   to   insert,^  214. 
conditions  and  restrictions  in,  grantees  are  bound  by,  215. 
conditions  and  restrictions  in,  grantees  of  an  adjoining  lot,  when 

may  not  enforce,  215. 
conditions  and  restrictions  in,  in  restraint  of  alienation,  general 

or  partial,  217. 
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215. 
•onditiona  and  restrictions  in,  must  not  bo  impossible  or  illflgs], 

ns. 

sonditlons  and  restrictions  in,  most  not  bo  repug;nant  to  tlio  e^ 
tato  granted,  214,  215. 

sonditiona  and  restrictions  in,  on  the  nse  of  property,  all  doubts 
are  resolTod  against,  214. 

•onditions  and  restrictions  on  the  use  of  property  are  not  fa- 
vored hj  the  courts,  214. 

leserration  of  the  right  to  repurchase  in  the  event  of  a  sale^  217. 

OOSOHSB'8  nrQXIBST. 

1*  OOSONBB'8  INQUEST— AdmissiUUty  of  as  Svldsnee.— In 
Xagland  coroners'  postmortems  are  admissible  as  evidence  of  the 
status,  but  are  not  c<mcluBive,  and  the  like  rule  prevails  in  sons 
•I  the  United  States.     (Or.)     Cox  v.  Boyal  Tribe,  752. 

%    OOBONEB'8  INQUEST  as  Evidence  of  Suicide.— The  verdict 
•f  a  coroner's  jury  is  not  admissible  in  Oregon  to  prove  thM  tbm 
decedent  came  to  his  death  by  suicide.    (Or.)     Coz  v.  Soyai  Trii<& 
T52. 
'  See  Insurance,  8,  9. 

Note. 

Ctaroner's  Inonest,  accused,  statements  made  by  at  after  a  ehaifs 

has  been  preferred  against  him,  768. 
accused,  statements  made  by  at,  when  called  as  a  witness,  767. 
are  public  records,  764. 

as  evidence  in  civil  actions  are  not  conclusive,  764. 
as  evidence  in  civil  actions,  cases  admitting,  764. 
as  evidence  in  civil  actions,  cases  denying  admissibility  of,  764» 

765. 
depositions  taken  at  are  not  admissible  in  other  cases,  765. 
difference  between  in  England  and  the  United  States,  764,  765. 
evidence  given  by  accused  at,  whether  may  be  used  againat  hia 

at  a  subsequent  trial,  767,  768. 
evidence  of  witness    before,  when    admissible  at  a  subsequent 

trial,  771,  772. 
homicide  eases  are  not  admissible  as  evidence  in,  766. 
impeaching  witnesses  by  their  statements  made  at,  772,  773, 
incriminating  statements  made  by  an  accused  at,  when  deemed 

voluntary,  769. 
minutes  of  evidence  at,  whether  admissible  in  other  cases,  766. 
negligence  cannot  be  proved,  765. 

•ath  administered  to  an  accused  at,  effect  of  upon  the  admissi- 
bility of  his  statements  as  evidence  against  him,  769,  770. 
parol  evidence  of  the  testimony  of  witness  at,  773,  774. 
personal  injury  cases,  admissibility  of  as  evidence  in,  765. 
presumption  that  statements  of  accused  at  were  voluntary,  770. 
proces  verbal  in  Louisiana,  admissibility  of  as  evidence  in  other 

cases,  767. 
teperts  of  coroners  based  upon  are  not  admissible  in  evidence, 

765. 
stenographers'  notes  taken  at  are  not  admissible  in  other  eases, 

766,   767. 
voluntary  statements  made  by  accused  at,  admissibility  of  •ga^i»rt 
him,   769. 
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COBFOSATIONa 

1.  OOBPOBATZQNS— Bst^qn^^An  AxtiileiJU  PanKm  is  estoppel 
from  denying  that  its  agents  possess  all  the  authority  which  it  gives 
thean  the  appearance  of  having  the  same  as  a  natural  person.  ^Wis.| 
8t.  Clair  v.  Butledge^  964. 

2.  CM>BPOBATIONS.— The  Doctrine  of  Estoppel  stands  guart 
over  the  application  of  the  doctrine  limiting  the  powers  of  the 
president  of  a  corporation,  preventing,  where  the  latter  doctrine 
would  otherwise  lead  to,  injustice.  (Wis.)  6t.  Glair  v.  Butiedge^ 
664. 

8.  CK>BPOSATIOK8— Presideiit's  Slgnatnre.— When  the  presi- 
dent of  a  corporation  signs  a  writing  with  the  name  of  the  corporation 
l>7  himself,  the  inadvertent  omission  of  his  title  of  office  does  not 
affect  the  validity  of  the  instrument.  (Wis.)  8t.  Gair  v.  Sutledg^ 
964. 

4.  OOBPOBATIOK8.— The  Written  Svldenee  of  a  Corporate  Ooi^ 
tract  need  not  be  sealed  with  the  corporate  seal  or  signed  by  the 
secretary  of  the  corporation  to  give  it  validity,  unless  it  is  one 
required  by  statute  to  be  so  sealed  and  signed.  (Wis.)  &L  Olair  v. 
Butledge,  964. 

&  OOBPOKATIOK8— Seal— The  Waiver  of  the  Bight  to  forfeit 
to  a  corporation  the  title  to  real  property  is  not  a  conveyance,  and 
is  not  required  to  be  executed  under  seal  or  signed  by  the  secretary 
of  the  company.     (Wis.)     St.  Clair  v.  Butledge,  964. 

6.  OOBPOBATION— Beslgnation  of  Officers  of,  for  the  Pnrpose 
of  Causing  the  Appointment  of  a  Beceiver.— Though  the  code  pro- 
vides that  a  receiver  of  the  property  of  a  corporation  may  be  ap- 
pointed in  an  action  "brought  by  the  attorney  general,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  having  ne 
officer  empowered  to  hold  the  same,"  resignations  made  for  the 
purpose  of  enabling  such  an  action  to  be  brought,  and  a  receivei  te 
be  appointed,  are  ineffective.  (N.  Y.)  Zeltner  v.  Zeltner  Brewing 
Co.,  574. 

7.  COBPOBATIOKS.— The  President  of  a  Corporation  does  not^ 
by  virtue  of  his  office,  possess  authority  to  bind  the  company  by 
contract.     (Wis.)     8t.  Clair  v.  Butledge,  964. 

8.  COBPOBATIOKS— Authority  of  President.— A  Person  Whe 
Contracts  with  the  president  of  a  Corporation  pretending  to  act  in 
its  behalf  is  bound  to  know  the  extent  of  his  powers;  but  this  rule 
must  be  considered  with  reference  to  countervailing  rules  rendering 
it  dormant  when  otherwise  injustice  would  be  done.  (Wis.)  St. 
Clair  V.  Butledge,  964. 

9.  COBPOBATIOKS— Authority  of  President.—A  Corporation  is 
Estopped  from  denying  in  any  particular  instance  that  its  president 
has  the  i>ower  which  it  customarily  has  allowed  him  to  exercise  in 
the  face  of  the  public.     (Wis.)     6t.  Qair  v.  Butledge,  964. 

10.  COBPOBATIOKS— Authority  of  Officer.— Proof  of  Apparent 
authority  of  a  corporate  officer  to  contract  in  its  behalf  prima  facie 
establishes  actual  authority  so  to  do,  and  mere  want  of  authority 
in  fact  will  not  relieve  a  corporation  from  the  burden  of  a  contract 
made  in  reasonable  reliance  upon  such  appearance  of  authority. 
(Wis.)     St.  Clair  v.  Butledge,  964. 

11.  C0BP0BATI0N8— Authority  of  President.— What  Will  Evi- 
dence authority  of  the  president  of  a  corporation  to  bind  it  by  con« 
tract  must  be  considered  with  reference  to  the  circumstance  that 
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much  om»0t  fthnost  imiTenally  exereiaes  the  power  of  a  general  agest 
for  his  eomp&ny.     (Wia.)     St.  Clair  v.  Butledgpe,  964. 

12.  0OBFOSATION8— Authority  of  President.— If  the  dlrectufs 
of  a  eorporation  for  a  long  time  fail  to  exercise  their  fonetions  in 
■directing  corporate  affairs,  and  leave  them  wholly  to  be  looked  after 
by  the  president,  his  authority  to  do  the  things  he  is  apparently  au- 
thorised to  do  is  as  binding  npon  the  corporation  as  though  con- 
ferred in  the  most  formal  manner.  (Wis.)  St.  Glair  ▼.  Batledge^ 
964. 

15.  OOBPOBATION8— President  as  General  Agent.— The  custom 
being  general  for  presidents  of  corporations  to  act  as  general  agents^ 
to  make  contracts,  to  bny  and  sell  property,  and  to  generaUy  do 
corporate  business,  evidence  less  strong  is  required  to  charge  one 
holding  out  its  president  as  having  such  authority  than  is  recinired 
to  charge  a  natural  person  to  the  same  effect.  (Wis.)  St.  Clair  ▼. 
Butledge,  964. 

14.  CK>BPOBATION8— Authority  of  President.-- Whem  the  presi- 
dent of  a  corporation  is  found  from  day  to  day  in  general  charge 
of  the  company's  affairs,  it  is  conclusively  presumed,  as  to  inno- 
cent third  persons,  that  he  possesses  all  the  powers  of  a  general 
agent,  and  such  other  powers  as  he  in  fact  has  exercised  for  such 
a  time  as  to  charge  the  governing  board  of  the  company  with  notice 
thereof,  and  which  appearance  of  power  they  have  taken  no  means 
to  protect  the  pikblic  from  being  imposed  upon  by.  (Wis.)  St,  daif 
V.  BQtledge,  964. 

16.  A  OOBPOBATIOK  18  ANSWEBABLE  for  the  Acts  and  Neg- 
lects of  Its  Agents  while  engaged  in  the  business  of  the  agency  to 
the  same  extent  and  under  the  same  circumstances  that  a  natural 
person  is  charged  with  the  acts  and  neglects  of  his  agents.  (N.  O.) 
Havens  v.  Bank  of  Taiboro,  627. 

16.  CX>BPOBATIOKS— LiabiUty  of  for  Stock  Certificate  Issued 
Without  Authority. — It  the  president  of  a  banking  corporation  signs 
blank  certificates  of  stock  and  leaves  them  with  the  cashier  to  be 
filled  out  in  the  name  of  the  purchasers  when  called  for,  and  the 
cashier  issues  a  certificate  to  himself,  using  a  blank  so  signed,  and 
borrows  money  thereon  of  a  person  innocent  of  his  fraud,  the  cor- 
poration is  liable  to  the  lender  for  the  value  of  such  stock  not 
exceeding  the  amount  of  the  debt  secured  thereby.  (N.  C.)  Havens 
V.  Bank  of  Tarboro,  627. 

17.  OOBPOBATIOK— Stock— Notice,  When  not  Imported  by  Cer- 
tificate.— The  fact  that  a  certificate  of  stock  recites  that  it  is  trans- 
ferable only  on  the  stock-book  of  the  corporation  does  not  chaige 
one  who  loans  money  on  it  as  collateral  security  with  notice  of  any 
defect  in  the  title  of  the  borrower,  who  is  named  in  such  certificate 
as  the  holder  of  the  stock  therein  specified.  (N.  C.)  Havens  v. 
Bank  of  Tarboro,  627. 

18.  COBPOBATE  STOCK— Bona  Fide  Purchaser  of.  Who  is.— 
One  is  not  deprived  of  his  character  of  bona  fide  purchaser  of  stock 
in  a  corporation  by  the  fact  that  the  certificate  is  not  surrendered 
and  the  transfer  noted  on  the  books  of  the  corporation,  though  Ruch 
certificate  declares  that  it  is  transferable  only  on  the  books  of  the 
corporation.     (N.  C.)     Havens  v.  Bank  of  Tarboro,  627. 

19.  COBPOBATIONS— Liability  of  Stockholders.— The  stockhold- 
ers in  a  corporation  are  liable  to  its  creditors  to  an  amount  equal 
to  the  unpaid  balance  due  on  the  nominally  paid  up  certificates  of 
stock  issued  to  them.     (Mo.)     Shields  v.  liobart,  529. 
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20.  OOBPOBATIONS— LUbiUty  of  Stockholders— Fraud.- it  is 
not  necessary  to  charge  fraud  to  subject  a  stockholder's  unpaid 
XiAbdlJty  to  a  creditor's  judgment  agodnst  the  corporation.  (Mo.) 
4BlLielda  y.  Hobart,  520. 

21.  COBPOBATION8— Bight  to  Prefer  Oreditors.— A  corporation 
-wl&ilo  a  going  concern  may  prefer  one  creditor  to  Another.  (Mo.) 
iSiiields  Y.  Hobart,  529. 

22.  OOBPOBATIONS— Preferences— Private  Debts  of  Ofllcers.— 
Xf  &  corporation  has  reached  a  point  where  its  assets  are  insuffi* 
eient  to  satisfy  its  corporate  debts,  its  managing  officers  cannot 
pa.y  their  private  debts  from  the  assets  of  the  corporation  as  against 
the  claims  of  its  existing  creditors  who  complain.  Such  transaction 
±B   prima  facie  fraudulent.     (Mo.)     Shields  v.  Ilobart,  529. 

23.  OOSPOBATIOMB.— Dividends  can  be  Paid  Only  out  of  profits 
or  the  net  increase  of  the  capital  of  a  corporation  and  cannot  be 
drawn  upon  the  capital  contributed  by  the  shareholders  for  the  pur- 
pose of  carrying  on  the  company's  business.  (Mo.)  Shields  v.  Ho- 
l>art,  529. 

24.  0OBPOBATION8— Dividends.— Neither  the  directors  of  a 
eoxporation,  nor  even  a  majority  of  its  stockholders,  have  any  au- 
thority to  diminish  its  prescribed  capital  by  distributing  a  portion 
sunong  the  shareholders  in  the  shape  of  dividends.  This  would  be 
WL  fraud  upon  creditors  contracting  with  it  on  the  faith  of  its  capi- 
tal stock.     (Mo.)     Shiel<i8  v.  fiobart,  529. 

26.  COBPOBATIONS— XTnlawfnl  Dividends.— Shareholders  in  » 
corporation  are  not  permitted  to  distribute  its  capital  among  them- 
selves under  the  guise  of  dividends  when  they  are  indebted  to  the 
corporation  on  their  unpaid  liability  on  the  stock  subscription. 
<Mo.)    Shields  v.  Hobart,  529. 

26.  COBPOBATIOKB— Unlawful  Dividends- Setoff.— If  the  notes 
of  a  corporation  which  its  officers  as  indorserg  have  paid  were  the 
result  of  a  fraudulent  reduction  and  distribution  of  the  capital 
stock  of  the  corporation  under  the  guise  of  dividends,  the  court 
-will  not  in  an  equitable  suit  by  a  judgment  creditor  of  the  cor- 
poration ag^nst  its  stockholders  to  subject  to  his  debt  the  unpaid 
balance  of  paid-up  stock  issued  to  them^  set  off  the  amount  thus 
paid  on  sucn  notes  against  the  balance  remaining  unpaid  on  the 
stock  of  the  officers  paying  them.  Such  preference  given  to  the 
officers  themselves  is  prima  facie  fraudulent,  and  the  burden  rests 
on  them  to  show  that  such  notes  were  honest  obligations  of  the 
eorporation.  The  mere  production  of  the  notes  executed,  indorsed 
and  paid  by  themselves,  falls  far  short  of  that  proof  which  a  court 
of  equity  requires  to  overcome  the  presumption  of  fraud.  (Mo.) 
Shields  V.  Hobart,  529. 

27.  COBPOBATIONS— Conversion  of  Stock— Presumption.— If  a 
large  part  of  the  capital  stock  of  a  corporation  is  shown  to  have 
been  illegally  converted  by  its  managing  officers,  it  must  be  pre- 
sumed, in  the  absence  of  a  full  explanation  by  them,  that  the  whole 
ef  stock  has  been,  by  them^  fraudulently  converted.  (Mo.)  Snields 
V.  Hobart,  529. 

28.  COBPOBATIONS— Stock— VaUdity  of  Transfer.— A  stock- 
holder in  a  corporation  may  obtain  control  of  a  majority  of  the  stock 
therein  by  purchase,  and  the  validity  of  the  transfer  does  not  depend 
on  the  motive  of  the  purchaser  or  his  purpose  in  acquiring  it. 
XMich.)     Jones  v.  Green,  433. 

29.  COBPOBATIONS— Stock— Voting  Power.— Corporate  stock 
standing  in  the  name  of  an  administrator  may  be  voted  by  him,  in 
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•laeting  directors,  m  against  those  holding  a  benefieiaTj   Int^resl 
therein.     (Mich.)    Jones  y.  Green,  433. 

90.  OOBFORATION8— Ctantracts  with  SlodcholderB — FE»adL--A 
eontraet  between  a  corporation  and  a  stoehholder  thereiiiy  entared 
into  through  directors  to  whom  he  has  assigned  stock  in  order  to 
make  them  eligible  as  directors,  is  in  effect  a  contract  hy  the  stock- 
holder with  himself,  and  if  made  for  the  purpose  of  prodncin^  a 
JroAt  for  him,  is  a  fraa4  upon  the  corporation  and  VMd.  (Mieh.) 
ones  ▼.  Green,  43du 

SI.  OOBPORATIOK8  —  Contracts  wltii  Sto^holderB  —  SettlBC 
AildA— Betnm  of  Beneflta.— If  the  directors  of  a  corporation,  with 
the  concurrence  of  a  majority  of  its  stockholders,  agree  thMt  one 
stockholder  shall  expend  a  certain  som  of  money  in  the  developineBt 
of  the  corporate  property,  and  in  return  therefor  shall  receive  a 
certain  amount  of  stock,  and  such  contract  is  declared  void  and  tlia 
transfer  of  stock  is  set  aside,  equity  requires  that  such  stockholder 
shall  be  reimbursed  for  all  money  expended  by  him  bona  fide  nnder 
the  contract,  but  his  lien  for  money  thus  expended  by  him  ahonld 
be  limited  to  the  atock  delivered  to  him,  and  he  is  not  entitled  to 
a  lien  on  the  corporate  property  itself  for  such  expenditures.  (Mich.) 
Jones  y«  Green,  438. 

8ee  Buiidinfp  and  Loan  Associations. 

Note. 

Cknporations,  resignation  of  ofBeers  of,  acceptance  of  is  not  required, 

579. 
resignation  of  officers  of,  appointment  of  a  successor  is  not  sa- 

sential  to  the  effect  of,  579. 
resignation  of  officers  of,  by  the  acceptance  of  an  incompatible 

office,  580. 
resignation  of  officers  of,  cannot  destroy  the  existence  of  the 

corporation,  581. 
resignation  of  officers  of,  contracts  to  make,  581. 
resignation  of  officers  of,  for  the  purpose  of  authorizing  the  ap- 
pointment of  a  receiver,  579. 
resignation  of  officers  of,  form  of,  580. 
resignation  of  officers  of,  is  complete  when  made,  579. 
resignation  of  officers  of  may  be  oral,  580. 
resignation  of  officers  of  may  generally  be  made  at  will,  578. 
resignation  of  officers  of,  motive  in  making  may  be  important, 

579. 
resignation  of  officers  of,  notice  of  need  not  be  given,  579. 
resignation  of  officers  of,  process,  service  of  ui>on  after,  579,  580^ 

581. 
resignation  of  officers  of  terminates  liability  of,  580,  581. 
resignation  of  officers  of  terminates  right  to  salary,  580. 
resignation  of  officers  of  to  prevent  the  bringing  of  suit  or  the 

service  of  process,  579. 

OOTENANOT. 

See  Tenancy  in  Common. 

COUNTIES. 

>"  ^^^^'OTTNTY  is  not  Liable  for  a  Tort,  unless  expresdy  made 
^*^te.     (Idaho)     Davis  v.  Ada  Co.,  IW. 
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2.  OOmTTT— KegUgent  Oonstnictloii  of  Bridge.— A  couat^  is  not 
liable  for  negligence  in  the  construction  and  maintenance  of  bridges, 
imless  made  so  by  statnte.     (Idaho)     Davis  t.  Ada  Co.,  166. 

3.  PUBUO  O7FI0BB8— Indivldiial  Lialiillty  for  Kegligeuce.— 
County  commissioners  are  not  individually  liable  in  damages  for  in* 
jury  eatuied  by  defective  public  highways  or  bridgCA,  (Idaho) 
Worden  v.  Wit^  70. 

4.  OOBflPELLINO  CLAIMB  to  be  Waged.— A  Ckmnty  may  com* 
I>el  the  holders  of  alleged  illegal  warrants  to  wage  their  claims  there- 
oBy  or  forever  aimndon  them.  (Idaho)  County  of  Ada  v.  BuUea 
Brid£^   Co.,  180* 

See  Constitutional  Law.  10-13. 
Note. 

Ooim^  Glezks.    See  Clerks  of  Court 

OOUNTT  WABBANT8. 
See  Cancellation  of  Instruments. 

COVENANTS. 

1.  ▲  COVENANT  OF  WABSANTT  Does  not  Pass  to  the  Grantee 
of  tbe  Grantee  without  an  express  assignment^  where  the  convey* 
anee  in  which  it  is  contained  is  as  such  void.  (N.  C.)  Smith  v. 
Ingram,  680. 

2.  CONFIJCT  OF  LAWS— Covenant  of  Warranty,  Difference 
Between  Asserting  as  an  Estoppel  and  a  Cause  of  Action. — ^Where 
it  ifl  elaimed  that  a  covenant  of  warranty  operates  as  an  estoppel 
affecting  the  title  to  land,  it  must  be  governed  by  the  law  of  the 
state  wherein  the  land  is  situated,  and  if  not  valid  by  the  law  of 
that  state  cannot  be  enforced  as  an  estoppel.  (N.  C.)  Smith  v.  In- 
graniy  68(X 

See  Husband  and  Wife,  3. 

CRIMINAL  LAW. 

1.  OBIMINAL  TBIALS— Bight  of  Accused  to  be  Present.— If, 
on  a  murder  trial,  a  witness  for  the  prosecution  is  partially  ex- 
amined in  the  absence  of  the  accused,  when  all  proceedings  are 
stopped,  the  presence  of  the  accused  procured,  the  evidence  taken  in 
his  absence  excluded  and  the  jury  instructed  to  wholly  disregard 
it,  whereupon,  against  the  objections  and  exception  of  the  accused, 
the  witness  is  re-examined,  testifying  substantially  as  he  had  done 
in  the  absence  of  the  accused,  the  action  of  the  court  is  fatally 
erroneous,  and  the  accused,  upon  conviction,  is  entitled  to  a  new 
trial.     (Miss.)     Booker  v.  State,  474. 

2.  JUBISBICTION-- Excessive  Sentence.— If  a  court  having?  ju* 
risdiction  of  the  person  of  a  prisoner,  and^  jurisdiction  to  try  and  sen- 
tence him  for  the  crime  charged,  on  conviction  sentences  him  to  a 
longer  term  of  imprisonment  than  the  statute  authorizes,  such  judg- 
ment or  sentence  is  abeolutely  void.     (Idaho)     Ex  parte  Cox,  29, 

3.  JXJBISDICTION  to  Impose  the  Sentence  Frononnced  in  a  par- 
ticular case  is  as  essential  to  the  validity  of  the  judgment  as  is  the 
jurisdiction  of  the  person  or  the  subject  matter.  (Idaho)  Ex  parte 
Cox,  29. 

4.  CBIMINAL  LAW— Discretion  of  Court.— The  Bendering  of 
Judgment  and  final  sentence  cannot  be  made  a  mere  matter  of  dis* 
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«retion  with  the  judge  or  the  public  prosecutor,  nor  to  depend  npcm 
the  subsequent  conduct  of  the  convicted  person.  (HL)  People  v. 
Barrett,  230. 

fi.  CRIMINAL  LAW—SeleMe  on  Paxole. —Trial  eonrts  eannofc 
suspend  indefinitely  the  sentence  of  one  convicted  of  crime,  and 
permit  bim  to  go  at  large  upon  hia  own  recognizance  or  upon  parolew 
(111.}    People  V.  Barrett,  230. 

6.  CfBIMINAI*  LAW— Snspeiidiiig  Sentence.— A  court  maj  delay 
pronouncing  judgment  in  a  criminal  case  for  a  reasonable  time  to 
hear  and  determine  motions  for  a  new  trial  or  in  arrest  of  judgment, 
or  to  give  the  defendant  time  to  perfect  an  appeal  or  writ  of  error, 
or  for  other  proper  causes;  but  it  cannot  suspend  indefinitely  the  pro* 
nouncing  of  sentence  or  the  execution  of  judgiaent.  (IlL)  People 
V.  Barrett,  230. 

7.  OBIMINAL  LAW— Delay  in  Sentence.— An  unexplained  delay 
intervening  between  the  release  of  a  person  convicted  of  crime  on 
his  own  recognizance  while  his  motion  for  a  new  trial  is  pending^ 
and  the  final  disposition  of  that  motion  and  his  remandment  to  ens- 
tody,  deprives  the  court  of  jurisdiction  to  pronounce  sentence.  That 
the  delay  was  with  his  consent  is  imnuvteriaL  (UL)  People  v.  Bar- 
rett, d30. 

8.  OBIMINAL  LAW— Indefinite  Suspension  of  Sentence.— If  a 
eourt,  when  a  defendant  appears  before  it  for  sentence,  enters  an 
order  declaring  that  the  sentence  be,  and  the  same  is,  hereby,  sae> 
pended,  and  the  defendant  permitted  to  go  upon  his  own  reeognlmnee, 
it  loses  jurisdiction  over  him,  and  all  subsequent  proceedings  by  it 
are  unauthorized  and  void.     (Utah)     In  re  Flint,  853. 

dee  Intoxicating  Liquors, 

DAMAOE8. 

See  Contracts,  2;  Death;  Judgments,  4. 
Note. 

Damages,  measure  of  in  actions  against  public  officers  for  aegligenae 
or  misconduct  in  office,  77,  88,  89. 
measure  of  in  actions  against  sheriffs  for  escapes,  116,  117. 
measure  of  in  actions  against  sherifiEs  for  failure  to  execnte  pro- 
cess,  99,  100. 

DAKGEBOUS  PREMISES. 

Bee  Ne^^gence,  2« 

DEATH. 

DEATH.— Konresident  Alien  Relatives  of  a  deceased  are  not 
entitled  to  the  benefits  of  the  Wisconsin  statute  giving  a  right  of 
action  for  wrongful  death.  (Wis.)  McMillan  v.  Spider  Lahe  etc 
Co.,  947. 


1.  DEEDS.— Conditions  and^  Bestrictlons  inserted  in  a  deed  wUl 
be  upheld,  so  long  as  the  beneficial  enjoyment  of  the  estate  is  not 
materially  impaired  and  the  public  gpod  not  violated.  (BL)  Wake* 
field  V.  Van  Tassell,  207. 

2.  DEEDS— Conditions  Against  Public  Policy.— If  conditions  In 
a  deed  are  made  in  good  faith,  and  nothing  malum  in  se  or  oialvia 
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prohibitmn  la  stipulated  for,  thej  will  not  be  held  to  contravene  pub- 
lic policy,  unless  the  advantage  to  the  public  from  so  holding  is  cer- 
tain and  substantial.     (Ilk)     Wakefield  v.  Van  Tassell,  207. 

3.  I>EEI>8.— A  CHmdition  in  a  Deed  that  no  arain  Elerator  shall 
«^er  be  built  on  the  four  village  lots  conveyed,  or  grain  ever  han- 
dled thereon,  is  valid  and  enforceable,  notwithstanding  the  building 
erected  is  a  public  warehouse,  there  being  no  such  warehouse  on  the 
premises  when  conveyed  and  the  condition  not  affecting  all  available 
lands  in  the  community.     (lU.)     Wakefield  v.  Van  TasseU,  207. 

4.  I>EED8— Pexpetnitiefl.— A  Condition  in  a  deed  that  no  grain 
elevator  shall  ever  be  built  on  the  premises,  or  grain  ever  handled 
thereon,  does  not  violate  the  rule  against  perpetuities.  (lU.)  Wake- 
field ▼.  Van  Tasseli,  207. 

5.  COKFLICT  OF  I1AW8.— The  Transfer  of  Realty  is  governed 
by  the  laiivs  of  the  state  where  it  is  situated.  (N.  G.)  Smith  v.  In- 
gram, 080. 

8ee  Acknowledgment;  Covenants;  Ilusband  and  Wife;  Vendor  and 

•  Vendee. 

Note. 

Beflnitlon  of  ademption  of  legacies,  343* 

of  demonstrative  legacies,  368« 

of  manslaughter,  800. 

of  special  legacies,  343. 

of  the  goodwill  of  a  business,  293. 

DEVISE. 

See  Wills. 

DIVIDENDS. 

See  Corporations,  23-26. 

DIVORCE. 

1.  DIVOBCE,  CoUuslYe  and  Fraudulent,  When  Will  not  be  Be- 
lieved Against.-— When  a  divorce  is  obtained  by  collusion  of  the  par- 
ties, or  by  the  suppression  of  facts  or  false  testimony,  it  will  not 
be  disturbed  at  the  instance  of  one  of  the  parties  who  are  in  pari 
delicto,  especially  when  one  of  them  has  subsequently  married.  This 
rule  applied  where  the  consent  of  a  wife  to  a  divorce  was  secured 
by  her  husband's  representing  to  her  that  its  purpose  was  to  obtain 
a  conveyance  from  his  father  of  land  occupied  by  them  as  their 
houMstead,  ami  that  he  would  afterward  remarry  her.  (Utah)  Kar- 
ren  ▼.  Karren,  815. 

2.  DIVOBCE— Subsequent  Changes  in  Bespectiug  Children  or  the 
Disposition  of  Property.— Under  the  statute  of  Utah,  providing  that 
subsequent  changes  may  be  made  in  a  decree  of  divorce  by  a  court 
in  respect  to  the  disposal  of  the  children  or  the  disposition  of  prop- 
erty, no  such  change  can  be  made  by  an  independent  suit  seeking 
relief,  but  must  be  applied  for  in  the  original  section.  (Utah)  Kar- 
ren V.  Karren,  815. 

3.  A  MOBMON  DIVOBCE,  by  which  the  parties  to  the  marriage, 
with  the  consent  of  the  church,  agree  to  dissolve  their  marital  rela- 
tions is  invalid,  and  so  remains,  though  the  parties  to  the  marriage 
believe  the  divorce  to  be  valid,  and  one  of  them  subsequently  1^- 
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■ 

eomas  »  pvty  to  another  manmage  eereinony.    (Utah)    HiltOA  v* 


I  H  '  I  H  ■ 


1.  BAHlflliKNTS—Private  Ways— BIglit  to  Widen.— If  a  penoa 
liaa  aeleetedy  accepted  and  naed  for  a  long  nnmber  of  yean  a  pxiTaie 
way  of  a  certain  width  over  a  particular  part  of  the  lands  of  the 
poison  holding  the  eeryient  estate,  the  former  has  no  right  to  ehango 
It  by  widening  it,  on  the  ground  that  it  has  become  wet  and  ineon- 
v«nienty  but  he  must  be  confined  to  the  way  thus  selected.  (Ind.) 
Dudgeon  v.  Broneon^  316. 

2.  W  ABRMKNTfl— Private  Ways— Bight  to  Ohaiigo.— If  a  private 
way  has  been  once  selected,  it  cannot  be  changed  in  any  manner  hj 
either  party  without  the  consent  of  the  other.  (Ind.)  Dudgeon  t. 
BroDSon^  915. 

See  Ways. 


BJBOTHJSNT^— An  Estoppel  in  Pais  cannot  be  iuTotod  In 
ejectment  to  defeat  the  legal  title.  (111.)  Wakefield  v.  Yaa  Taesril, 
£07. 

BLEOnOKS. 

See  Constitutional  Law,  2* 

BLEOTBIO  OOMPAKT. 

See  Negligence,  2. 

SMPIOTEB'S  LIABIIJTT  AOX. 
Bee  CouBtltutional  Law,  13-17. 

EMPLOYMENT  AaENOT. 
See  Constitutional  Law,  16;  Licenses,  1» 

EQUITY. 

1.  EQUITV— Resort  to  Where  There  is  a  Bemedy  at  Iaw.— A 

suit  in  equity  cannot  be  maintained  where  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law,  though  the  same  judge  presides  OTte 
the  courts  of  law  and  of  equity.     (Or.)     Abernethy  y.  Orton,  774. 

2.  EQUITY  JUBISDIOTION— OonsoUdation    of    Suits.— If    ser* 

oral  plaintiffs  have  separately  sued  the  same  defendant  in  ai>^^iBf 
at  law  for  a  continuing  trespass,  and  his  liability  in  each  action, 
depends  upon  the  same  facts,  equity  has  jurisdiction  to  enjoin  the 
multiplicity  of  sudts  and  have  them  consolidated  in  the  same  ac- 
tion.    (Miss.)     Illinois  Central  B.  B.  Co.  v.  Garrison,  469. 

See  Cancellation  of  Instruments. 
Note. 

Escapes,  classification  of,  115. 

damages,  measure  of  in  actions  against  officers  for  permittia|% 

116,  117. 
defenses  to  action  against  officers  for,  115,  116. 
presumption  as  to  loss  of  debt  by,  116. 
voluntary  and  negligent,  differences  between,  115. 
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B8TATE  OF  DEOBDENT. 

Bee  Eaeeutore  and  Adminiatratom 


Oorporatione,  1,  2;  Husband  and  Wife,  4^  5;  Limitatioo  of  Aie» 

tions,  3. 
Note. 

Bsfeevpd.   See  Statute  of  Limitations. 

SVIDEKOB. 

1.  EVIDEKOE— Judicial  Notice  of  Oreed8.~The  courts  win  take 
judicial  notice  of  the  creeds  and  general  doctrine  of  the  Moimoa 
Oharch  and  of  the  principles  of  celestial  marriage  peculiar  to  that 
«hiurch.     (Utah)     Hilton  v.  Roylance,  821. 

2.  EVIDENOE— mstory  and  Becords.— When  the  evidence  of  the 
meaning  of  the  term  "sealed/'  or  "sealing  ordinance/'  is  unsatis- 
faetory,  the  works  of  history  and  church  records  and  journals  of 
the  Mormon  Church  are  admissible  as  evidence.  (Utah)  Hilton  t. 
Boylanoe^  aai. 

8.  EVIDEKOB.— The  Admiseioiis  of  aa  Agent  are  not  Competent 
as  Evidence  against  his  principal^  unless  they  are  expressly  author- 
iaed,  or  relate  to,  and  are  connected  with,  some  act  done  in  the 
course  of  his  agency.     (N.  Y.)     Taylor  v.  Commercial  Bank,  564. 

4.  EVIDENOE—Bes  Clestae— Declarations.— Time  is  not  neces- 
sarily a  controlling  element  or  principle  in  the  matter  of  res  gestae, 
smd  declarations  made  under  circumstances  to  warrant  the  court  in 
presuming  that  they  grew  out  of  the  litigated  issue  and  illustrate 
the  true  character  of  the  transaction,  and  were  dependent  upon  it, 
^^ere  not  deeignedly  made  or  devised,  for  a  self-serving  purpose,  are 
evidentiary  facts,  and  not  within  the  rule  applicable  to  hearsay  evi- 
dence. Such  declarations  are  admissible,  although  not  made  at  the 
exact  time  of  the  occurrence  of  the  principal  fact  in  issue.  (Idaho) 
Coffin  T.  Bradbury,  87. 

6.  EVIDBNOB.— Statements  and  Admissions  Made  by  a  Pazty 
to  the  Suit,  may  be  proved  without  first  calling  his  attention  to 
them,  or  laying  any  foundation  for  impeachment.  (Idaho)  Coffin 
V.  Bradtoury,  37. 

6.  EVIDENOE,  Parol,  When  Admissible.— To  Anthorlze  the  Ad- 
mission of  Parol  Byldenoe  to  Oomplete  an  Agreement,  it  is  essential 
that  the  writing  appear  upon  inspection,  to  be  an  incomplete  con-) 
tract,  and  that  such  evidence  be  consistent  with,  and  not  con- 
tradictory to  it.     (N.  T.)     Brantingham  v.  Huff,  545. 

7.  EVIDENOE— To  Explain  Writing.— If  a  writing  is  introduced 
in  evidence  as  an  admission,  and  not  as  part  of  the  contract  between 
the  parties,  it  is  always  admissible  for  the  person  who  wrote  it,  and^ 
against  whom  it  is  introduced,  to  explain  the  meaning  he  intended 
to  convey.     (Idaho)     Coffin  v.  Bradbury,  37. 

See  Adoption;  Coroner's  Inquest;  Mortgages,  5. 

Note. 

Byldencey  parol  to  interpret  parts  of  a  writing,  552. 
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6»  Appeal  and  Error. 


Bee  Property;  Tazatioiii  1« 

EXECUTIONS. 

BZBOUnON— Mortgaged  Ohattela,  When  not  Sabjeet  to.— > 
Mortgaged  personal  property  is  not  subject  to  levy  under  execution 
against  the  mortgagor,  if  it  has  been  surrendered  by  him  to  tbo 
mortgagee  to  be  sold  in  satisfaction  of  the  debt.  (Ky.)  Newman 
T.  Mantle,  372. 

See  Exemptions;  Vendor  and  VendeOy  !• 
Note. 

BsecvtlonSi  exemption  of  property  from,  actions  against  officers  tor 
refusing,  119,  120. 
exemption  of  property  from,  claim  for,  when  must  be  made,  119* 
exemption  of  property  from,  duty  of  officer  to  appraise  debtor  of 

his  right  to,  119. 
exemption  of  property  from,  inventory,  when  essential  to,  118. 
exemption  of  property  from,  is  conditional  or  absolute,  118. 
exemption  of  property  from,  liability  of  officers  for  refusing,  118, 

119. 
exemption  of  property  fronr,  waiver  of,  whether  may  be  pre- 
sumed, 119. 

EZECUTOBS  AND  ADIONISTEATOSS. 

1.  EZECUTOBS— Debts  Dae  fjrom.— At  the  common  law  the  ap- 
pointment by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  of  the  defct,  except  as  to  creditors.     (Or.)     Maaon's  Estate, 

2.  EZECUTOBS  and  Their  Snreties,  "When  Answerable  for  Debts 
Doe  to  Decedent. — ^An  executor,  though  insolvent,  must  aceonnt 
for  a  debt  due  from  him  to  his  teetator  under  a  statute  declaring 
that  the  naming  of  anyone  as  executor  in  a  will  shall  not  operate 
to  discharge  him  from  any  claim  which  the  testator  had  against 
him,  but  the  claim  shall  be  included  in  the  inventory,  and  if  the 
person  so  named  afterward  takes  upon  himself  the  administration 
of  the  estate,  he  shall  be  liable  for  such  claim  as  for  so  much 
money  in  his  hands  at  the  time  the  claim  became  due  and 
payable,  and  he  must,  in  the  final  settlement  of  his  accounts,  be 
discharged  therewith  as  for  money  in  his  hands.  (Or.)  Mason's 
Estate,  734. 

3.  EZECUTOBS,  laiability  of— Statate,  When  Does  not  Ldbnit.— 
The  provisions  of  a  statute  declaring  that  an  executor  is  chargeable 
with  all  property  of  the  eetate  that  may  eome  into  his  possession 
at  the  value  of  the  appraisement  contained  in  the  inventory,  and 
shall  not  be  accountable  for  the  debts  of  the  estate  if  it  appear  that 
they  remain  uncollected  without  his  fault,  does  not  relieve  him  from 
liability  for  debts  due  from  him  to.  the  decode t,  though  he  is 
insolvent.     (Or.)     Mason's  Estate,  734. 

4.  ESTATE  OF  DECEDENT— Bes  Judicata.- An  Order  Direct- 
ing the  Sale  of  Beal  Property  of  a  decedent  to  pay  specified  debts 
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Ifl  Aot  eonelnsive  of  the  ezistence  and  validity  of  those  debts  in 
faTor  of  the  administrator  in  a  subsequent  proceeding  between  him 
and  the  distributeeB  of  the  estate  for  the  settlement  of  his  accounts* 
(N.  C.)     Austin  y.  Austin^  637. 

Bee  Vendor  and  Vendee,  1« 

EXEMPTIONS. 

BXEMPnoK  OF  TEAM— DrayUAtl  not  yet  In  Bmdness.— If 
a  person  purohaaes  a  team  with  the  bona  flde  intention  of  engaging 
In  the  bn^ess  of  a  teamster  or  drayman,  the  horses  are  exempt  &om 
i»vj,  although  he  has  not  yet  actually  entered  upon  such  business. 
(fdano)     Cleveland  v.  AnorewSy  165. 

See  Public  Lands. 

EX  POST  FAOTO  LAWS. 

See  Gonatitutional  Law,  37* 

FELLOW-SEBVANTS. 
See  Constitutional  Law,  13;  Bailroadl. 


See  Contracts,  2. 

FIBEABMS. 

See  Negligence^  1« 

F0BE0L0SX7BE. 

Bee  Chattel  Mortgages;  Mortgagea^ 

FBATJD. 

BEFBESENTATIONS  as  to  a  Fact  to  Ocenr  in  the  Future.^ 

▲  statement  that  a  party  will  get  his  pay  if  he  makes  a  loan  to  a 
tbird  person,  is  not  a  statement  of  an  existing  fact,  but,  at  most^ 
of  something  in  the  future,  and  hence  not  actionable,  though  it 
tnms  ont  to  be  untrue,  unless  the  statement  was  made  with  knowledgo 
of  its  falseness,  and  was  not  a  mere  expression  of  opinion.  (N.  i.) 
Taylor  v.  Commercial  Bank,  564. 

See  Bills  and  Notes;  Marriage,  12. 

FBAX7DS»  STATUTE  OF. 
See  Evidence^  6,  7;  Sales;  Trusts,  1-8. 

FBAUDOLENT  OONVEYANOES. 

L  FBATJDUIfKT  OONVBYANOE— Homestead.— If  land  is  ex* 
empt  as  a  homestead,  its  conveyance  cannot  be  in  fraud  of  creditors* 
(Ky.)    Morrow  v.  Bailey,  382. 

2.  FBAUDULENT  OONVEYANOES— Pleading.— A  complaint  to 
set  aside  a  fraudulent  conveyance,  containing  no  averment  as  to  tha 
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teaaeial  eoaditioA  of  the  defendant  at  the  time  of  the  eommimceaaeat 
«f  the  aetioBy  exeept  that  he  had  no  propertj  rabjeet  to  ezeeiiti«n 
«£  which  plaiktiiE  haa  anj  knowledge^  ia  whoUj  inanftleieati  (^a^) 
DaTia  t.  Chaaey  2M. 

Hota. 

TnntaHimaX  CPoiiTeyaiiooe»  justification  of  Iotj  of  writ  against  the 
grantor  of,  123,  124. 
ftght  to  loTj  upon  proDfrt/  which  has  been  the  aobjeet  o^  12S- 
124.  ^^ 

OAMBLlNe. 
See  Bills  and  Notes,  4-e. 

GAS. 

8ee  Landlord  and  Tenants 


Bee  Mortgages,  2;  Tenanej  in  Conunoo* 

OOODWXLLb 

*'aoODWIlia"  of  Bnsiiiess  is  not  of  Itself  Property.— It  ia 

4UI  incident  that  may  attach  to,  or  in  some  cases  be  eonnected  witli, 
propertj.     (Ind.)    Hart  v.  Smith,  280. 

See  Taxation,  2-4. 

HABEAS  CORPUS. 

1.  HABEAS  OOBPUS—Ezcessiye  Sentence.— If  a  conrt  does  not 
have  authority  to  render  a  particular  sentence,  if  such  sentence  is 
different  from  that  preecribed  by  statute,  or  is  below  the  miniwinm 
«r  above  the  maximum,  it  is  void  and  good  ground  for  the  release  of 
the  prisoner  on  habeas  corpus.     (Idaho)     Ex  parte  Cox,  29. 

SL  HABEAS  OOBPUS— Excessive  Sentence.— If  a  prisoner  ia  held 
under  a  void  and  excessive  sentence,  and  the  matter  is  properly 
l>ron^ht  to  the  attention  of  the  apellate  court,  it  has  authority  to 
inquire  into  the  matter,  and  to  (Uscharge  him  on  habeas  corpus. 
<Idaho)    £x  parte  Cox,  20. 

HIOHWAYS. 

8ee  Counties. 

HOBIESTEADS. 

li  HOBIESTEAD,  When  not  Liable  for  Pre-existing  Debts.— A 
homestead  cannot  be  made  liable  for  the  debts  of  the  owner  on  the 
ground  that  it  was  not  paid  for  until  after  such  debts  were  con- 
tracted, if  the  payment  for  it  was  made  by  selling  off  parts,  and  it 
is  the  residue  only  which  it  is  sought  to  be  subjected  to  execution. 
<Ky.)     Morrow  v.  Bailey,  382. 

2.  H010:STEAD  Acquired  with  Check  for  Pension  Moneys.— A 
homestead  acquired  in  exchange  for  a  check  issued  for  pension  mon* 
-eys  exempt  from  execution  is,  nevertheless,  subject  to  execution  on 
A  debt  created  previously  to  the  purchase  of  such  homestead,     (lly.) 

^^•****s  V.  xieitoUy  voOa 
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8.  HOlffBSTEADB— Vested  Blglits— Betrogpectlye  Laws.— A  hu»- 
band  who  aequiree  a  homestead  under  a  statute  allowing  him  to  sell 
or  encumber  it,  subject  to  the  wife's  inchoate  right  of  dower,  with- 
out her  joining  him,  except  when  she  has  filed  her  homestead  claim, 
has  a  vested  right  to  sell  or  encumber  such  homestead,  subject  to 
sueh  limitations,  and  this  right  cannot  be  taken  from  him  hy  a 
statute  subsequently  enacted  which  debars  him  from  selling  or  in 
auy  manner  encumbering  the  homestead.  Such  statute  can  operate 
only  prospectively  and  cannot  be  applied  to  husbands  who  have  ao- 
qnired  a  homestead  prior  to  its  enactment.  As  to  them  it  is  retro- 
spective in  the  operation  and  impairs  a  vested  right.  (Mo.)  Glad- 
ney  v.  Sydnor,  617. 

4.  HOMESTEADS.— Vested  Bights  in  a  Husband  to  Oonyey  His 
Homestead  without  his  wife  joining  him  is  not  in  any  way  inter- 
fered with  by  the  fact  that  she  may  at  any  time  file  her  homestead 
«laim,  and  thereby  nullify  his  vested  right  to  convey.  The  dura- 
tion of  such  right  in  the  husband  is  optional  with  his  wife,  but 
not  with  the  legislature,  and  it  cannot  subsequently  take  it  away. 
(Mo.)     Oladney  v.  Sydnor,  517. 

6.  HOMESTEAD— Alienation  by  Husband.— A  statute  declarinp^ 
that  no  alienation  of  his  homestead  by  a  married  man  shall  be  of 
any  effect  without  the  signature  of  his  wife,  does  not  preclude  him 
from  eonveying  an  equitable  right  to  the  legal  title  to  lands  used  as 
a  homestead  for  himself  and  wife  at  the  time  of  the  conveyance, 
upon  the  extinguishment  of  the  homestead  right  by  her  death  or 
otherwise.     (Wis.)    Jerdee  v.  Furbush,  904. 

See  Fraudulent  Conveyances. 
Note. 

Homesteads,  abandonment  of,  when  validates  conveyance  made  by 
the  husband  alone,  920. 

acknowledgment  of  eonveyance  of  before  an  incompetent  officer, 
942. 

acknowledgment  of  conveyance  of  by  both  husband  and  wife  is 
indispensable,   939. 

acknowledgment  of  conveyance  of,  estoppel  arising  from,  944. 

acknowledgment  of  eonveyance  of,  impeaching,  certificate  of,  943. 

acknowledgment  of  conveyance  of  made  by  a  wife  after  her  hus- 
band^s  death,  943. 

acknowledgment  of  conveyance  of  may  cure  defect  in  the  pre- 
vious acknowledgment,  942. 

aeknowledgment  of  conveyance  of,  strict  compliance  with  statu- 
tory requirements  is  necessary,  940. 

assignments  for  the  benefits  of  creditors  do  not  include,  919. 

eontracts  respecting,  surrender  or  cancellation  of  without  the 
concurrence  of  the  wife,  918. 

eontracts  to  convey  in  which  the  wife  does  not  join,  928,  929. 

eontracts  to  convey,  whether  may  be  enforced  after  death  of 
epouse  not  joining  therein,  929. 

eonstitutionality  of  statutes  restricting  the  right  of  alienation 
of,  939. 

eovenants  in  void  conveyances  of,  effect  of,  922. 

eonveyance  of  by  a  husband  to  his  wife  and  children,  926. 

eenveyance  of  by  husband  alone,  cases  holding  it  not  to  be  void, 
912. 

eonveyance  of  by  husband  alone,  when  good  as  to  the  excess 
above  the  homestead,  922,  923. 
Am.  8t  Bep.,  Vol.  95—65 
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HomMteads,  eonveyanee  of  by  husband  alon«,  when  validated  by  nb- 

sequent  acts,  920. 
conveyance  of  by  husband  cannot  entitle  purchaser  to  an  ••- 

signmont  or  division  of  the  homestead,  912. 
eonveyanee  of  by  one  spouse  alone  is  absolutely  void,  919. 
eonveyanee  of  by  one  spouse  to  the  other,  whether  operates  a# 

an  abandonment  of  the  homestead,  924. 
eonveyanee  of  by  one  sponse  to  the  other,  whether  valid,  923, 

926. 
eonveyanee  of  by  one  sponse  without  the  consent  of  the  otker 

is  void,  911. 
eonveyanee  of  contained  in  instnunents  separately  ezeented  by 

husband  and  nif e,  935. 
eonveyanee  of,  eonsideration  for,  when  required,  939. 
conveyance  of,  defective  cannot  be  enforced  as  a  contract  to  con- 
vey, 929,  980. 
eonveyanee  of,  defective,  cannot  be  enforced  as  a  contract  to  eon- 

934. 
conveyance  of,  joint  execution  by  both  spouses  is  essential,  985. 
eonveyanee  of,  living  separate  and  apart  of  the  gooses  does  not 

dispense  with  the  necessity  of  their  joining  in,  936,  937. 
eonveyanee  of,  mistake  or  ignorance  of  the  wife  bidueing  lier 

joining  in,  934. 
eonveyanee  of,    parol  evidence  to  show  that  husband  did  not 

consent  thereto,  988. 
eonveyanee  of  part  of,  when  valid,  918,  914. 
eonveyanee  of,  privy  examination  of  tiie  wife,  when  neeeseary, 

941. 
conveyance  of  procured  by  the  fraud  of  the  husband  is  valid  In 

favor  of  an  innocent  purchaser,  988. 
conveyance  of   reversionary  interest  in,  whether  may  be  mnde 

by  the  husband  alone,  930. 
conveyance  of,  rules  applicable  to  in  Alabama,  913. 
eonveyanee  of  under  power  of  attorney  executed  by  one  spouse 

to  a  third  person,  988. 
conveyance  of  under  power  of  attorney  given  by  one  spouse  to 

the  other,  938. 
eonveyanee  of  void  when  made,  effect  of  subsequent  abandon* 

ment  of  the  homestead  upon,  920. 
conveyance  of,  want  of  concurrence  of  the  wife  must  be  appar- 
ent on  the  face  of  the  instrument,  938. 
conveyance  of,  when  valid  in  North  Carolina,  918. 
eonveyanee  of  where  one  of  the  spouses  is  insane,  987. 
eonveyanee  of,  whether  wife  must  be  named  in  tie  body  of  the 

instrument,  983. 
conveyance  of,  wife's  assent  in  writing  is  generally  indispensa- 
ble, 932. 
eonveyanee  of,  wife's  relinquishment  of  dower  does  not  amount 

to,  984,  941. 
curative  statutes  passed  to  validate  void  conveyance  of,  989. 
dedication  of  any  part  of  for  public  purpose,  ifdfe  must  join  in, 

919. 
eminent  domain,  proceedings  to  take  in,  whether  wife  must  be  a 

defendant  in,  919. 
equitable  mortgage  of  cannot  be  created  by  the  husband  alonc^ 

915. 
estoppel  against  asserting  cannot  arise  from  a  lease  In  "wkkik 
does  not  join,  927. 
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estoppel  eannot  validate  yoid  eonveyanee  of,  921« 
estoppel  to  rage  that  eonveyanee  of  was  not  properly  acknowl- 

edgedy  944. 
Imsband'e  grantee,  right  of  when  some  of  the  land  claimed  at  a 

homestead  oannot  be  held  ae,  914. 
extension  of  mortgage  and  other  liens  upon  by  the  hnsband  alone^ 

916-918. 
insanity  of  one  of  the  spouses  does  not  dispense  with  neeessitj; 

of  both  joining  in  eonveyanee  of,  937. 
leases  of,  efleet  of  covenants  in,  in  which  the  wife  does  not  join, 

927. 
leases  of  in  which  the  wife  does  not  join,  918,  926. 
Hens  existing  before  the  homestead  was  created  remain  enforee- 

able,  931,  932. 
mortgage  of  one  by  one  spotise  to  the  other,  924. 
mortgage  of,  hniA>and'8  right  to  keep  alive  or  renew,  070. 
mortgage  of  made  by  the  husband  alone  is  void,  914. 
mortgage  to  secnre  purchase  money  may  be  executed  by  the 

husband  alone,  931. 
ittortgages  of,  renewals  of,  wife  must  join  in,  916,  917. 
purchaMd  in  fraud  of  creditors,  912. 
purposes  of  statute  exempting,  911. 

ratification  by  wife  of  husband's  conveyance  of,  938,  939. 
rights  of  way,  whether  the  husband  may  create  without  the  jefa* 

der  of  his  wife,  928. 
sale  of  is  void  if  the  wife  does  not  join,  912. 
statute  of  limitations  against  liens  upon,  whether  husband  may 

waive  without  the  consent  of  his  wife,  917,  918. 
trust  deeds  given  by  the  husband  alone  are  void,  914. 
wife's  failure  to  join  in  transfer  of  may  be  taken  advantage  oi 

by  third  persons^  916. 

HOMIOIDB. 

1.  ICAKBLAUOHTES—DeflnitioiL— Manslaughter  is  properly  de- 
fined as  a  blow  struck  ''out  of  a  hot  heart,  heart  full  of  passion, 
fnll  of  anger,  and  yet  not  full  of  sin,"  especially  when  the  jury 
have  been  informed  that  a  blow  struck  "out  of  a  malicious  heart, 
mnful  heart''  is  murder.     (6.  C.)     State  v.  Bowers,  795. 

2.  ICUBDEB— Blow  with  Fist.— Murder  may  be  committed  by 
IdUing  another  by  striking  him  a  blow  with  his  flat.  (Mo.)  State 
V.  John,  513. 

8.  MUBDEB— Blow  with  Fist—Intent.— A  man  cannot  approach 
flm  unoffending  citizen,  deal  him  a  deadly  blow  with  his  fist  in  a 
vital  part,  and  when  his  death  ensues  therefrom  defend  his  aet 
on  the  ground  that  he  merely  intended  to  punish  and  not  to  kill 
him.     (Mo.)     State  v.  John,  513. 

i.  MUBDEB.— Self-defense  exists  when  one  kills  another  of  ne- 
cessity. It  exists  when  one  finds  himself  in  a  position  of  imminent 
peril,  either  to  himself  or  to  another  in  peril  of  his  life,  or  of  serious 
bodily  harm,  and  then  strikes  to  save  his  Ufe,  or  to  save  his  body 
2rom  serious  harm,  or  to  save>  the  life  of  another,  or  to  save  the 
person  of  the  latter  from  serious  bodily  harm.  (B.  G.)  State  v. 
Sowers^  795. 

5.  MUBDEB— Bringing  on  Dlfflcnlty.— If  one  person  prepares 
with  deliberatioiL  and  brings  on  a  difficulty  with  another,  with  the 
intention  of  killing  the.  latter  if  he  resents  the  insult,  and  he  does 
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resent  uid  is  Mled  bj  the  former,  tlie  killing  is  murdsr.  (&  GL) 
eute  T.  Ooli>,  801, 

HUSBAND  AUD  WIFE. 

1.  HUSBAUD  AND  WIFE— Tresi^ass  by  Him  on  Her  lAiids.— A 

wife,  though  she  hss  separated  from  her  husband  under  the  jnvti- 
flable  belief  that  he  is  Uving  in  adultery,  cannot  maintain  a  prose- 
cution against  him  for  trespass  in  entering  upon  and  refusing  to 
leave  her  lands,  eonstituting  her  separate  real  property,  though  she 
has  ordered  him  to  leaye  and  not  to  again  enter.  (N.  G.)  State  ▼. 
Jones^  68a. 

2.  HUBBAMD  AND  WIFE— Married  Woman's  Torts.— If  a  wife 
commits  a  tort  in  the  presence  of  her  husband,  it  is  presumed  that 
she  is  coerced  by  him,  and  he  alone  is  liable  therefor,  but  if  she  acts 
deliberately,  freely,  and  independently,  it  is  their  joint  tort,  and  they 
are  jointly  liaUa     (8.  a)     Edwards  ▼.  Wieesinger,  786. 

9.  A  MAURTRD  WOMAN'S  DEED  Oontainlng  a  Covenant  of 
Warranty,  if  not  executed  in  conformity  with  the  laws  of  the 
state  wherein  the  land  attempted  to  be  conveyed  is  situated,  ean- 
not  there  ooerate  by  way  of  estoppel,  so  as  to  prevent  hst  from 
clsdming  such  land,  thoueh  the  conveyance  was  executed  in  the  state 
wherein  she  residea  and  in  accordance  with  its  laws,  and  would  have 
been  valid  had  it  related  to  her  real  property  in  that  state.  (N.  C.) 
8mititi  V.  Ingram,  660. 

i.  THE  OONVETANOE  of  a  Married  Woman  Cannot  Operate 
Against  Her  by  Way  of  Estoppel  where,  because  not  executed  in 
ecmformity  with  the  statute,  it  cannot  operate  directly  as  a  convey- 
ance.    (N.  G.)    Smith  v.  Ingram,  680. 

6b  A  MABBIED  WOMAN  is  not  Estopped  ttam  ABBUtSng  tb» 
Invilldity  of  a  Conveyance  of  her  real  properly  not  exeeuted  in  the 
mode  required  by  statute,  though  she  has  received  a  valuable  eon- 
sideration  and  her  vendee  has  been  let  into  possession  and  has 
made  Ymlnable  improvements.    (N.  G.)    Smith  v.  Iqgram,  660u 

See  Homesteads^  8-5. 

XMPAIBMEBrT  OF  OBUOATION. 

Oonstitotional  Law,  28-29. 

INFANTS. 
See.  Intoxicating  Liquors. 


See  Taxation,  L 

INjrUNCTION. 
See  Equity,  2;  Taxaution,  7,  S. 

DTOPECTION  OF  SHEEP. 

See  Gommeree:  Gonstitutional  Law.  S. 
Nets. 

Znifpectos%  duties  of  are  generally  ministerial,  182» 
liabiliUes  of,  188. 
n^ligence  of,  liability  for,  133,  184. 
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ZNSTBUOnOKS. 

SeeTriaL 

mSUBAKOB. 

!•  ZN8DBAN0E— Paid-up  Policy,  Witbin  What  Time  May  lie 
IMimiiidftd.— If  a  life  insurance  policy  provides  that  if  a  cause  of  for- 
feiture accrues  after  the  policy  has  been  in  force  for  three  years, 
the  insurer  will,  on  the  surrender  of  the  policy  within  six  months 
after  the  lapse  issue  a  nonparticipatin^  paid-up  policy  for  such  sum 
aa  the  legal  net  reserve  at  the  time  of  the  lapse  will  purchase  as  a 
sing^le  premium,  the  time  specified  within  which  the  surrender  may 
be  made  is  not  of  the  essence  of  the  contract,  and  the  insured  is  en^ 
titled  to  a  paid-up  policy,  though  he  does  not  demand  it  for  nearly 
fiv-e  years.     (Ky.)     Manhattan  Life  Ins.  Oo.  v.  Patterson,  393. 

2.  INBUBANOE— Ohildren,  Who  Participate  in  a8.~If  a  policy 
issues  insuring  the  life  of  A.  for  the  benefit  of  her  children,  all 
her  children  surviving  her  are  entitled  to  participate  in  the  bene- 
fit, -whether  bom  before  or  after  the  issuing  of  the  policy.  (N.  Y.) 
Bcnll  V.  Aetna  Life  Ins.  Co.,  615. 

8.  IN8UBAN0E.— The  Burden  of  Proof  to  Establish  that  the 
ISLSiixed  Died  by  Suicide  is  upon  the  insurer.  (Or.)  Ck)x  v.  Boyal 
Tribe,  752. 

4.  IKBX7BAK0E.~Tlie  Presumption  is  that  the  Death  of  the 
Insured  resulted  from  a  natural  cause.     (Or.)     Cox  v.  Boyal  Tribe, 

75a. 

6.  INSUBANGB—Oanse  of  Death,  When  a  Question  for  the  Jury. 
Unless,  upon  the  evidence,  there  could  not  reaeonably  be  two  opin- 
ions as  to  the  cause  of  death,  the  question  must  be  submitted  to 
the  jury.     (Or.)     Cox.  v.  Boyal  Tribe,  752. 

6.  IN8UBANCE -Snlddo,  Death  by,  When  not  Proved  so  as  to 
Take  the  Qnestlon  from  the  Jury.— Evidence  that  the  body  of  the 
deceased  was  found  floating  in  an  eddy  of  the  river  about  a  mile 
from  the  place  of  her  residence;  that  she  had  been  in  ill-health, 
financially  embarrassed  and  despondent,  and  had  threatened  to  take 
her  life,  does  not  estabHsh  her  suicide,  so  as  to  take  the  question 
from  the  jury,  where  there  is  doubt,  from  the  evidence,  whether 
her  threat  was  seriously  made,  and  there  is  testimony  tending  to 
show  that  she  died  from  asphyxiation.  (Or.)  Cox  v.  Boyal  Tribe^ 
76B. 

7.  INSUBANOE— Snldde— Instmction.— In  an  action  to  recover 
on  a  policy  of  life  insurance,  an  instruction  that  suicide  is  an  af- 
firmative defense;  that  the  burden  is  upon  the  defendant  to  es- 
tablish it  by  a  preponderance  of  the  testimony;  that  when  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption  is 
that  his  death  was  natural  or  accidental,  if  nothing  appears  to  the 
contrary;  tha^  self-destruction  ia  contrary  to  the  general  conduct 
of  mankind;  that  the  plaintifF  is  entitled  to  recover,  unless  the 
evidence  tends  to  overcome  this  presumption   ana   saasty  tne  jury 

that  the  death  was  voluntary;  that  the  presumption  of  law  is,  in 
the  absence  of  any  evidence  as  to  the  cause  of  death,  that  it  hap- 
pened from  natural  causes  and  did  not  arise  from  self-destruction; 
and  that  if  in  the  case  there  is  no  proof  as  to  the  cause  or  man- 
ner of  death  of  the  insured,  or  the  evidence  as  to  whether  her  death 
was  caused  by  accident  or  natural  causes,  and  not  by  her  own 
hands,  ia  equally  balanced,  the  jury  should  find  in  favor  of  the 
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presnmptioB;  thai  Um  prMumptioii  is  disputable;  mad  if  from  all 
ilia  arideBM^  the  jary  flads  the  prependeraaee  to  be  that  she  eame 
to  death  by  her  own  haads,  they  most  find  for  the  defendant^  Is 
Bot  enoaeoaSy  aad  the  use  thereia  of  the  words  ''naexplaiaable" 
aad  ''satisfied"  is  to  define  the  presumption  alluded  to,  and  leaTOS 
the  jary  to  say  whether  there  was  any  proof  as  to  tJie  eaoae  or 
aaaaor  of  death.     (Or.)     Cox  ▼.  Boyal  Tribe,  752. 

8.  OOBONSE'S  INQUEST  Attached  to  Proofs  of  Death.— Tha 
record  of  a  coroner's  inquest  attached  to  proofs  of  death  made  by 
the  beaefieiary  or  his  agent  in  conformity  to  blanks  famished  by 
the  insnrery  is  admissible  in  evidence  along  with  such  proofs,  upon 
the  gronnd  that  it  is  an  admission  of  the  beneficiaiy  against  his 
Interest  as  to  the  canse  of  death.     (Or.)     Cox  t.  Boyal  Tribe,  75X 

9.  OOBONEB'8  INQUEST.— When  Proofs  of  Death  are  Fur- 
aishad  bj  an  Agent  of  the  Insnxer  the  record  of  a  coroner's  inqmeat 
is  not  admissJDle  in  evidence  becanse  it  has  been  made  a  part  of 
snch  proofs.  Where,  on  the  death  of  the  insnred,  the  lodge  to 
which  he  belonged  is  required  to  notify  the  supreme  execntiTe 
council  aad  to  furnish  proofs  of  death,  proofs  so  furnished  most 
be  deemed  to  have  been  furnished  by  the  agent  of  the  insurer. 
(Op.)     Cox  T.  Boyal  Tribe,  752. 

10.  INSUBANGE  In  Beneficial  Association— Change  in  Beneficiary 
Wbaro  the  Oertificata  is  Withheld  by  Rim.— Though  the  by-laws  of 
a  mutual  benefit  association  provide  that  a  member  may  change  the 
beneficiary  named  in  a  certificate  by  surrendering  it  and  filling  up 
a  blank  on  the  back  of  the  certificate  provided  for  the  designation 
of  a  beneficiary,  and  that  the  secretary  shall  forward  the  certifi- 
cate and  application  to  the  grand  lodge,  and  that  the  supreme 
recorder  shidl  issue  a  new  certificate  in  accordance  with  the  change 
designated,  yet  if  the  assured  does  all  which  it  is  possible  for  him 
to  do.  and  the  surrender  of  the  certificate  is  prevented  by  its  deten- 
tion oy  the  original  beneficiary,  a  change  of  beneficiaries  is  thereby 
effected  to  the  extent  that  if  the  money  is  paid  into  court,  it  should 
be  awarded  to  the  new  beneficiary,  as  against  the  old  one,  who,  by 
his  refusal  to  surrender  the  certificate  after  being  requested  so  to 
do,  prevented  the  issuing  of  a  new  certificate  as  desired  by  the  mem- 
ber.    (N.  Y.)     Lahey  v.  Lahey,  554. 

11.  INSUBANGE — Oonstmction  of  Policy. — A  clause  in  an  insur- 
ance policy  indemnifying  the  insured  against  loss  resulting  from 
the  accidental  discharge  of  an  automatic  fire  extinguisher,  which 
requires  the  insured  to  immediately  notify  the  company  of  any 
known  defect  which  shall  render  such  extinguisher  more  than 
usually  haxardous  and  cause  such  defect  to  be  immediately  repaired, 
has  reference  only  to  a  defect  in  the  extinguisher  itself  and  not  to 
any  other  contrivance  in  the  establishment  of  the  insured.  (Mo.) 
Wertheimer  etc.  Co.  ▼.  United  States  Casualty  Co.,  500. 

12.  INSUBANOE.— Negligence  of  the  insured,  his  agent,  servant, 
or  others,  not  amounting  to  fraud,  though  the  direct  cause  of  an 
accident  and  loss,  is  covered  by,  and  does  not  defeat,  a  policy  of 
insurance.  (Mo.)  Wertheimer  etc  Co.  ▼.  United  States  Casualty 
Co.,  500. 

13.  INSUBANGE— Willful  Act  of  Negligence.— A  urgent  act 
of  a  servant  in  causing  a  loss,  under  an  accident  policy,  of  which 
the  insured  master  knew  nothing,  cannot  be  imputed  to  the  latter 
as  his  willful  act  of  negligence.  (Mo.)  Wertheuner  etc  Co.  v. 
United  Btotes  Casualty  Co.,  500. 
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14.  INBUBAKCE—Preservation  of  Property.— A  proviBion  in  an 
«Lceident  inBurance  policy  that  it  does  not  cover  loss  or  damage 
^^nsed  by  the  neglect  of  the  insured  to  use  all  reasonable  means 
"fro  save  and  preserve  the  property  insured  refers  to  the  means,  to 
lt>e  used  after  the  accident  causing  the  loss,  to  prevent  greater 
lo98  than  is  necessary,  but  it  does  not  refer  to  any  act  of  negll- 
tfenee  causing  the  accident  and  loss.  (Mo.)  Wertheimer  etc.  Co.  v. 
United  States  Casualty  Co.,  500. 

15.  NEGUGENOE— Bi£^t  of  Assignee  to  Becoyer  for.— If  a  ten- 
ant, nnder  .the  terms  of  a  policy  of  insurance,  on  payment  of  his 
loss  thereunder  caused  by  the  negligence  of  his  landlord,  assdpui 
bis  claim  to  the  insurer,  the  negligenee  of  the  latter  in  assuming 
the  risk  under  the  policy  is  no  defense  in  an  action  by  him  against 
the  landlord  to  recovier  for  the  latter 's  negligence.  (Mich.) 
XTnited  States  Casualty  Co.  ▼.  Bagley,  424. 

16.  INSX7BAKGE— Ck)n8tniction  of  Policy.— If  any  doubt  exists 
as  to  the  meaning  of  a  clause  in  an  accident  insurance  policy,  it 
sinst  be  construed  moet  favorably  to  the  insured.  (Mo.)  Wert- 
heimer etc  Co.  ▼.  United  States  Casualty  Co.,  500. 

17.  INSUBANOE  AGAINST  ACCIDENT— Voluntary  Bzposnre  to 
mmecessary  Danger— Knowledge  of  the  Insured.— To  entitle  an  in- 
surer to  exemption  from  liability  for  the  death  of  the  insured,  on 
the  ground  that  he  voluntarily  exposed  himself  to  unnecessary  dan- 
ger,  it  must  appear  that  he  knew  of  and  realized  the  danger  and  with 
ffach  knowledge^  voluntarily  exposed  himself  to  it.  (Ky.)  Trav- 
eler's Ins.  Co.  V.  Clark,  &74. 

18.  INBTTBANOE  AGAINST  ACCIDENT.— The  Words  ''Volnn- 
tary  Exposure  to  Unnecessary  Danger,''  when  employed  in  a  contract 
of  life  and  accident  insurance,  relate  to  dangers  of  a  substantial 
character  which  the  insured  recognizes  and  to  which  he,  nevertheless, 
consciously  and  purposely  exposes  himself,  intending  at  the  time  to 
assume  the  risk  of  the  danger.  (Ky.)  Traveler's  Ins.  Co.  v.  Clark, 
£74. 

19.  INSUBANCE  AGAINST  ACCIDENT.— Voluntary  Exposure  to 

Unnecessary  Danger.— One  who  lies  down  to  sleep  on  the  top  of  the 
boilers  of  a  steamboat,  and  is  there  injured  by  steam  escaping  from 
a  safety  valve,  is  not  guilty  of  voluntary  exposure  to  unnecessary 
danger,  though  warned  not  to  sleep  there,  unless  he  was  conscious 
of  the  danger  from  the  escaping  steam  from  the  safety  valve^  (^y*^ 
Traveler's  Ins.  Co.  v.  Clark,  374. 

20.  INSUBANCE  AGAINST  ACCIDENT— Death  by  Sunstroke.* 
A  death  by  sunstroke  must  be  regarded  as  due  to  external,  violent, 
and  accidental  means  within  the  meaning  of  a  policy  of  insurance,  if 
it,  while  exempting  the  insurer  from  liability  when  death  is  caused 
by  such  means,  specially  provides  that  if  an  injury  resulting  in  dis- 
ability or  death  is  caused  by  sunstroke,  then  the  liability  shall  be 
one-fourth  of  the  sum  otherwise  payable,  unless  the  insured  was  act- 
ing in  the  line  of  his  duty  as  a  railway  employ^.  (Ky.)  Bailway 
Officials  etc  Assn.  v.  Johnson,  370. 

Note. 

Xnsuranefl^  life  and  accident,  construction  of  policy  must  be  in  fa- 
vor of  the  assured,  380. 
life  and  accident,    voluntary    exposure  to  unnecessary    danger, 
what  is,  379-381. 
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Bee  Vmuj. 


Om  Gonatitational  Law.  30-30. 
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See  Commerce. 

nrrozicATiNo  xjquob& 

nrrozIOATIKO  IJQUOBS— Sale  to  Minor— Xntflot.— If  m 
otatnte  prohibitiiig  the  sale  of  liqnor  to  a  mmor  without  a  writt^ 
order  doee  not  make  knowledge  of  the  minority  an  ingredient  of  ihm 
offenie,  belief  bj  the  seller  that  the  minor  is  of  age  doee  not  eoiB- 
•titate  a  defense,    (llleh.)    People  ▼.  Curtis,  iOi. 

JUDOliENTSb 

1.  JUBOMEHTS—Flnal— Change  of  Attomey8.~A  judgment  om 
a  motion  to  change  attorneys  in  a  pending  action  is  final,  and  an  ap- 
peal may  be  taken  therefrom.     (Idaho)     Oortis  ▼.  Bichards^  134. 

S.  JUPQMBNTa.— Jurisdiction  TSaristlng,  any  order  or  judgment 
if  conclusive  in  respect  of  its  own  validity  in  a  dispute  concerning 
any  right  or  title  to  be  derived  through,  or  anything  done  by  virtue 
of,  its  authority.     (Ind.)     Bart  v.  Smith,  280. 

S.  BBS  JUDICATA.— Where  the  Second  Action  Between  the  Same 
Parties  is  npon  a  Different  Demand  or  Clalm«  the  judgment  in  tha 
prior  action  operates  as  a  bar  or  estoppel  only  as  to  those  matters 
directly  in  issue,  and  not  aa  to  those  collaterally  litigated.  (Or.) 
La  FoUett  v.  MitcheU,  780. 

4.  BBS  JUDICATA— Damages  not  Asserted.— One  who  is  sued 
for  the  breach  of  a  contract  is  not  compelled  to  assert  a  breaeh 
of  such  contract  by  hia  adversary,  and  to  claim  damages  therefor, 
but  may,  on  defeating  the  action,  subsequently  bring  suit  against 
the  plaintiff  in  the  former  action  to  recover  for  a  breach  of  the  con- 
tract by  the  latter,  occurring  before  the  commencement  of  the  first 
action.     (Or.)     La  Follett  v.  MitcheU,  780. 

5.  BBS  JUDICATA.— Because  In  a  Prior  Action  a  Different 
Question  ftom  that  Actually  Determined  Might  have  Arisen  and  Been 
Iiitlgated,  it  cannot  be  claimed  that  such  possible  question  is  excluded 
from  consideration  in  a  second  action  between  the  same  parties  on  a 
different  demand.     (Or.)     La  Follett  v.  Mitchell,  780. 

6.  BBS  JUDICATA—Inconsistency  Between  the  Positions  of  a 
Party  in  Different  Suits. — ^That  the  position  assumed  by  the  plaintiff 
in  a  prior  suit  between  him  and  the  defendant  is  inconsistent  with 
his  position  in  the  present  action  is  not  fatal  to  him,  if  the  matter 
litigated  in  the  first  suit  was  different  from  that  presented  in  the 
second,  and  the  defendant  in  the  second  suit  had  not  been  misled 
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or  injured  bj  an  ineonsisteut  position  of  hia  adversary.    (Or.)    La 
Follotft  ▼.  Mitchell,  780. 

See  Criminal  Law. 

JUDICIAL  KOTIOB. 
See  Evidence^  1,  &• 

JURISDICTION.     . 

See  Cziminal  Law. 

LANDLOBD  AND  TENANT. 

1.  ZiANDLOBD  AND  TENANT— Use  of  Premisea  hf  Landlord.^ 

If  a  landlord  occupies  a  portion  of  the  leased  premises  himself  he 
is  not  permitted  to  use  snch  part  in  such  manner  as  to  injure  his 
tenant.     (Ind.)     Indianapolis  Abattoir  Co.  v.  Tomperly,  330. 

2.  IiANDLOBD  AND  TENANT— Liability  of  Landlord  for  Oaa 
Explosion. — If  a  landlord  rents  a  room  in  which  he  has  gas  pipes 
plaeed  for  his  sole  benefit  and  use  in  another  part  of  the  building 
occupied  by  himself,  and  has  notice  that  gas  is  escaping  from  such 
pipes,  his  duty  to  prevent  the  escape  of  gas  does  not  depend  upon 
bis  superior  knowledge,  or  means  of  knowledge,  as  to  the  condition 
of  things  in  the  tenant's  room.  Under  such  circumstances  it  is  the 
duty  of  the  landlord  to  take  such  measures  to  prevent  injury  to  hia 
tenant  aa  a  person  of  ordinary  prudence,  dealing  with  an  agent  aa 
dangerous  as  gas,  would  adopt.  (Ind.)  Indianapolis  Abattoir  Co. 
▼.  Temperly,  330. 

3.  LANDLOBD  AND  TENANT—LiabiUty  of  Landlord  for  Nat- 
Ural  Gas  Explosion. — A  landlord  who  occupies  a  portion  of  a  build- 
ing and  pipes  it  for  natural  gas  for  his  sole  benefit,  and  not  for  the 
use  of  his  tenant  occupying  other  portions  of  the  same  building,  is 
bound  to  use  ordinary  care  to  prevent  the  escape  of  gas,  and  know- 
ing of  the  escape  of  gas  through  defective  pipes,  he  is  liible  to  the 
tenant  who  is  without  fault  for  any  injury  resulting  to  him  there- 
from.    (Ind.)     Indianapolis  Abattoir  Co.  v.  Temperly,  d30. 

4.  LANDLOBD  AND  TENANT— LiabiUty  of  Landlord  for  Qaa 
Bxplooion—PIeading.— If  a  tenant  occupying  part  ot  a  building  ia 
injured  by  an  explosion  of  natural  gas  escaping  from  defective 
pipes  placed  in  the  building  by  the  landlord  for  his  sole  use  and 
benefit,  and  not  for  the  use  of  the  tenant,  the  doctrine  of  assumed 
riakSy  does  not  apply,  and  it  is  sufficient  for  the  tenant  to  allege 
that  the  injury  occurred  to  him  without  his  contributory  fault  or 
negligenceti     (Ind.)     Indianapolis  Abattoir  Co.  v.  Temperly,   '630, 

LEGACY. 

See  WiUs. 
Note. 
Legacies.    See  Ademption  of  Legacies. 

LEOISLATXTBE. 

See  Constitutional  Law,  10-13. 


lOM  Indsz. 


1*    UOJHEUTUViOKAIi  XAW— UoeoM  for  Brnptoymant  A#flBG7. 

The  wctioB  of  the  lUinois  statnte  ereatin^  a  free  emploTiiieat 
agency,  whieh  imposea  a  lij^ense  fee  upon  private  employment 
agencies  conducted  for  hire,  is  nnconstitntional  when  conaidered  as 
a  part  of  the  wh<de  statute.    (Ill)    Mathews  v.  People^  241. 

2.    LOAMINa  MOMET  Without  Taking  Out  a  Idoeiifle.— If  a  stat- 
ute requires^,  under  a  penalty,  that  persons  engaged  in  loaning  money 


shall  pav  a  license  tax,  a  failure  to  comply  with  the  statute  does 
not  preeludts  the  right  to  recover  money  loaned.  (Idaho)  Yesmoat 
Loan  etc  CSo.  r.  Hoffman,  186. 

See  Municipal  GozporationB,  15-20. 

LIEK& 
8ee  Oonstitutional  Law,  22;  Mechanics'  Liena. 

Note. 

UenSi  statutes  of  limitations  against  the  principal  debt  do  not  is- 
lease,  663. 


L  A  UFB  TENANT  Must  Ee^  the  Caxrent  Taxes  Paid  if  the 
estate  is  sufficient  for  that  purpose,     (Or.)     Abemethy  y.  Orton,  774. 

2.  IJFE  TENANT,  Bemedy  Against.— Whore  a  life  tenant  fails 
to  pay  the  taxes,  and  another  party  is  compelled  to  pay  them  to  pro- 
tect his  interest,  he  has  a  remedy  over  against  such  tenant  for 
the  recovery  of  the  amount  paid.     (Or.)     Abemethy  v.  Orton,  774. 

8.    IJFE  TENANT  Failing  to  Pay  Taxes— Equity  Jurisdiction.— 

If  a  life  tenant  refuses  to  pay  the  current  taxes,  although  the  rent 
received  by  him  is  sufficienrt  for  that  purpose,  such  refusal  constitutes 
waste  jeopardizing  and  tending  to  the  destruction  of  the  estate, 
and  equity  has  jurisdiction  for  that  reason  over  the  subject  matter, 
and  may  entertain  a  suit  to  compel  such  tenant  to  reimburae  the 
remainderman  for  expenditures  nuaA^  in  paying  such  taxes.  (Or.) 
Abernethy  y.  Orton,  774. 

LIMITATION  OF  ACTIONS. 

1.  STATUTES   OF  LIMITATION  Operate  upon  the  Bemedy  In 

the  courts,  but  do  not  destroy  the  debt.  (N.  G.)  Menzel  y.  Hintoa, 
647. 

2.  UBOTATION  OF  ACTIONS— New  Promise.- Moral  Obliga- 
tion to  pay  a  debt  barred  by  limitation  is  a  sufficient  consideratioa 
for  a  new  promiee  to  pay  it.     (Mielu)     Koons  v.  Yauconsant,  438. 

S.  STATUTE  OF  UMITATIONS- Estoppel  to  Plead.- A  defend- 
ant is  not  estopped  to  plead  the  statute  of  limitatiena^  unless  it  caa 
be  fairly  said  that  he  is  responsible  for  deceiving  the  plaintiff,  and 
inducing  him  to  postpone  action  upon  some  reasonably  well-founded 
belief  that  his  claim  will  be  adjusted  if  he  does  not  sue.  (Mich.) 
KlasB  y.  City  of  Detroit,  407. 

See  Bills  and  Notes,  8,  9;  Mortgages,  8;  Municipal  CorporationSi  21, 

22;  Prescription. 
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XaMJBBhMaUt  8tatiit«f  of»  affect  the  remedj  onlj,  658. 

agreement  to  paj  debt,  whether  creates  estoppel  against  plead- 
ing, 418. 

barring  one  remedj  do  not  necessarilj  bar  another,  661* 

elassilLcation  of,  600. 

collateral  securities  are  not  released  by  the  operation  of  against 

the  debt,  662. 
coniiiet  between,  statutes  of  the  forum,  when  prevail,  660. 
construction  of  statutes,  657. 
cumulative  remedies,  operation  of  against  one  may  not  defeat 

the   other,   661. 
deeds,  absolute,  given  to  secure  debts  are  not  released  by,  667, 

668. 
deeds  of  trust  are  not  released  by  the  operation  of  against  the 

debt  secured,  667. 
defense  of  in  actions  relating  to  real  property,  675-679. 
defense  of  is  not  dishonorable  or  unconscionable,  657. 
do  not  ordinarily  extinguish  the  right,  658. 
ejectment  may  be  supported  or  defeated  by,  675. 
estoppel  to  plead  arising  from  an  agreement  to  pay  the  debt,  418. 
estoppel  to  plead  arising  from  an  oral  agreement  not  to  j^ead^ 

417. 
estoppel  to  plead  arising  from  a  promise  or  agreement,  411. 
estoppel  to  plead  arising  from  false  representations,  420.  \ 

421. 

estoppel  to  plead  arising  from  forbearance  of  suit,  412-416. 

estoppel  to  plead  arising  from  fraudulent  practices,  419,  420. 

estoppel  to  plead  as  against  a  mortgage,  422. 

estoppel  to  plead,  oeees  denying  the  existence  of,  415,  416. 

estoppel  of  a  vendee  to  plead  as  .against  an  action  for  the  pur- 
chase money,  422. 

estoppel  of  administrators  to  plead,  421. 

estoppel  of  railway  to  plead  arising  from  negotiations  for  the 
settlement  of  claims,  412. 

estoppel  of  sureties  to  plead  arising  from  their  request  for  de- 
lay, 412. 

extraterritorial  operation  of,  661. 

false  representations  create  an  estoppel  to  plead,  420,  421. 

fraud,  whether  creates  an  estoppel  to  plead,  419,  420. 

history  of,  656,  657. 

in  actions  to  quiet  title,  676. 

in  actions  to  recover  real  property,  675,  676. 

in  proceedings  in  the  exercise  of  the  right  of  eminent  domain, 
679. 

liens  are  not  released  by  the  operation  of  against  the  debt,  668. 

mortgages  are  not  released  by  the  operation  of  against  the  debt 
secured,   664-666. 

mortgages  are  not  subject  to  while  actions  may  be  maintained 
on  the  debt  secured,  669. 

mortgages,  husband's  power  to  keep  alive  without  the  concur- 
rence of  his  wife,  670. 

mortgages  of  chattels  are  not  released  by  the  operation  of  against 
the  debt  secured,  669,  670. 

mortgages,  powers  of  sale  in  may  be  exercised  notwithstanding. 
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Umitatfoii,  SUtotas  of,  mortgagesy  renewal  of  the  debt,  aotvitt- 
fltanding  the  operation  of  against,  670. 

fluntgagea,  roTivor  of  after  the  debt  ia  discharged  by,  670. 

■uirtgagesy  snita  to  redeem  from  are  barred  b/  a  statute  bamsg 
aa  action  for  the  debt  secnred,  669. 

mortgages  when  may  be  enforced  against  a  purchaser,  notwith- 
standing, 664»  665. 

object  of,  657. 

eral  agreementa  not  to  pleads  estoppel  arising  from,  417. 

personal  property,  prescriptive  title  to  may  be  created  by,  6fL 

pledgees  may  enforce  their  pledges  notwithstanding,  662. 

renl  property,  color  of  title  when  necessary  to  the  creation  of 
title  by,  678. 

real  property,  prescrtptive  title  may  be  created  by,  672. 

remedies  of  one  who  ha&  acquired  title  by,  676,  677,  679. 

repeal  of  cannot  impair  Tested  rights,  659,  660. 

special  or  short  and  their  effect,  660. 

▼endors'  Gens  are  not  released  by,  663. 

Tested  rights  acquired  by  the  ox>eration  of,  66tt. 

Tested  rights,  when  eztingnished  by,  658. 

when  extinguish  the  right,  658. 

Bee  Constitutional  Law,  22. 

XAJOBITT  OF  EISCITOB& 

See  Constitutiooal  Law,  !• 

MAKDAMUa 
Bee  Officers,  3,  ^ 


See  Homicide. 


MABBIAOE. 


1.  MABSXAGS  is  »  OiTil  Ck>ntract»  to  the  validity  of  which  the 
free  and  full  consent  of  the  parties  is  essentlaL  (N.  Y.)  Di 
Lorenso  t.  Di  Lorenzo,  609. 

2.  ICABBIAOE  is  but  a  status  created  by  a  contract.  (Utah) 
Hilton  V.  Boylance^  821. 

8.  MABBIAOB  cannot  be  DissolTed  by  the  Simple  Ckmsent  or 
Agreement  of  the  Parties.— It  is  regulated  and  controlled  and  can  be 
dissolved  only  through  the  sovereign  power  of  the  state.  (Utah) 
Hilton  V.  Boylanoe^  821. 

4.  MABBIAGE.— Ckmse&t  to  lAazxiage  may  be  given  orally  or  in 
writing,  or  may  be  inferred  from  the  acts  of  the  parties  or  tiie  ear- 
emony  performed.  No  particular  form  of  words  is  necessary.  If  in 
language  mutually  understood,  or  by  acts  declaratory  of  intention,  the 
parties  accept  each  other  as  husband  and  wife,  their  marriage  i» 
consummated.     (Utai)     Hilton  v.  Boylance,  821. 

5.  MABBIAGE.— A  Oeremony  is  not  Essential  to  a  marriage  in 
the  nbHPDce  of  a  statute  requiring  it.  (Ut^h)  Hilton  v.  Bot- 
lauce,  821. 
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6.  A.  MABBIAGE  may  be  Implied  by  tbe  Common  Law  where 
lie  parties  cohabit  for  a  considerable  time  and  hold  each  other  oat 
a  hosband  and  wife.     (Utah)'   Hilton  t.  Boylance,  821. 

7.  lAASBIAOE.— Ck)habitatlon  is  not  Essential  to  a  valid  mar- 
lagew      (Utah)     Hilton  v.  fioylance,  82>1. 

8.  TWARWAQE.— A  Secret  Beservation  of  One  of  the  Parties 
Lot  Known  to  the  Other  cannot  avoid  or  render  invalid  a  marriage 
lelebrated  hy  a  properly  authorized  ceremony  apparently  with  the 
lonsent   of  both  parties.     (Utah)     Hilton  v.  Boylance,  82L 

9.  MAURTAQE.— The  Sealing  Oeremony  of  the  Mormon  Ohnrch, 
entered  into  before  a  proper  official  between  members  of  that  church 
M>inpetent  to  contract  marriage,  constituted  a  valid  marriage,  though 
;he  woman  waa  then  supposed  to  be  on  her  deathbed,  and  they  never 
lubsequeoftly  cohabited  as  husband  and  wife.  (Utah)  Hilton  v. 
Boy  lance,  9Z1, 

10.  M A RRT A QB.— The  Sealing  Ceremony  of  the  Mormon  Chnrch 
Effects  a  Marriage  for  time  and  eternity,  and  not  for  eternity  only. 
The  relation  established  by  it  is  not  one  which  may  begin  after  death. 
(Utah)     Hilton  v.  Boylance,  821. 

11.  MARRTAOE— Estoppel  to  Insist  upon.— A  woman  who,  mis- 
takenly believing  a  Mormon  Church  divorce  to  be  valid,  contracts  a 
second  marriage,  is  not  thereby  estopped,  on  learning  that  her  di- 
vorce la  invalid,  from  asserting  the  first  marriage  and  claiming  her 
li^ts  80  the  widow  of  her  husband.  (Utah)  Hilton  v.  Boylance. 
«21. 

12.  MABBIAGE— Frand  Which  Jnstifles  Annulment  of.— Under  a 
statute  authorizing  a  court  to  annul  a  marriage  when  the  consent 
of  one  of  the  parties  was  obtained  by  force,  duress,  or  fraud,  a 
liuaband  ie  entitled  to  a  decree  annulling  a  marriage  to  which  he 
was  induced  to  consent  by  the  fraudulent  mispresentation  of  the 
woman  that  she  had  previously  given  birth  to  a  child  of  which  he 
waa  the  father  and  which  she  exhibited  to  him,  when  in  truth  such 
jhild   wa.  not  W  oifapring,     (N.  Y.)    Di  Lorenzo  v.  Di  Lo.^. 

See  Divorce. 
Kote. 

Maxriage^  conditions  in  restraint  of,  when  void,  215. 

MABBIED  WOMEN. 

See  Husband  and  Wifeu 
Note. 

Married  Women,  action  by  against  husbands  for  trespass  on  their 
lands,  690,  691. 
estoppel  against  arising  from  defective  conveyances,  686,  687« 
right  of  to  exclude  husband  from  access,  691. 
separate  property  of,  right  of  husbands  to  occupy,  691. 

See  Homesteads. 

MASTEB  AND  SERVANT. 

1.  MASTER  AND  SERVANT  are  Jointly  Liable  as  Joint  Tort- 
feasors, for  the  tort  of  the  servant  committed  within  the  scope  of 
his  employment  and  while  in  the  master 's  service,  whether  the  mas- 
ter is  present  or  not.     (S.  C.)  Schumpert  v.  Southern  Ry.,  802. 
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8.  MA81EB  Ain>  SEBVAKT.—An  Employe  AmmiM  tlia 
if  y  while  unloading  logs,  he  steps  backward,  to  get  ont  o^  thair 
waj  as  thej  roll  from  the  ear  down  a  bank  to  the  mill  pond,  faDs 
in  a  hole  whieh  anyone  eould  see,  and  is  killed  by  the  logs  roXBmg, 
ovar  him.     (Wis.)    McMillan  v.  €^der  Lake  etc.  Co.,  947. 

9.  ICABIEB  Ain>  8BBVANT— AjHrnmiitlon  of  BUk  of  Daii«iecova 
AvpliuiMS.— If  a  master  famishes  an  employ^  with  a  mii>.hine  mrhiA 
is  not  reasonably  safe,  and  the  latter  accepts  the  employment  iritk 
a  foil  knowledge  of  the  defect  and  danger,  he  volnntaiily  asBiiaiea 
the  risk  incident  thereto,  and,  if  injured,  cannot  reeoyer  from  Ids 
employer.     (N.  Y.)    Bice  ▼.  Enreka  Paper  Co.,  585. 

4.  ICABTBB  Ain>  8BBVAirr->AflBiimption  of  BiOa  by  BemslB- 
lug  In  flarrioo  Affear  a  Promise  to  Repair  or  Bamedy  Veteeta, — 
If  a  master  furnishes  a  dangerous  appliance  with  which  his  employ^ 
is  to  work,  and  the  latter  complains  of  a  defect  in  the  appliance,  aad 
a  consequent  duiger  to  himself,  and  the  master  thereupon  promiflaa 
to  repaur,  the  former  does  not,  by  remaining  in  the  serriee  far 
reasonable  time,  assume  the  risks.  On  the  contnuy,  the  master  talces 
upon  himself  the  responsibility  of  any  accident  which  may  ocenr. 
(N.  Y.)    Bice  ▼.  Eureka  Paper  Co.,  586. 

5.  ICABTBB  AND  8BBVANT— PxomJao  to  Bflpalr  Within  a  Baft- 
fffflifiW^  Timo^  What  Ouuilguad  to  be  Si— If  an  empU^  eompfadas 
that  the  condition  of  an  appliance  in  use  by  him  is  dangerous,  and 
declares  that  he  will  quit  work  unless  the  danger  is  removed,  and  is 
thereupon  assured  that  the  mill  win  be  shut  down  for  other  repairs 
in  the  fore  part  of  the  following  week,  and  that  while  it  is  thos 
shut  down  the  danger  will  be  removed,  this  assurance  is  not  equiya- 
lent  to  a  promise  to  repair  at  once,  but  is  capable  ei  a  constmetioB 
that  it  te  to  be  fulfilled  within  a  reasonable  time,  and  the  employ^ 
by  remaining  in  the  employ  until  the  foUowing  Wednesday,  does 
not  assume  the  risks  of  the  danger,  and  is  not  precluded  from  ts- 
covering  in  case  of  his  injury  by  the  peril  complained  of.  (N.  Y.> 
Bice  V.  Eureka  Paper  Co.,  685. 

See  ConsUtntipnal  Law,  18-17. 


1.  liBOHAinoS*  XJEN8— Ckmtract  to  Pnrebaae— FaUnrs  off  Oqd- 
traet» — ^A.  mechanic's  lien  in  favor  of  a  person  furnishing  materials 
or  performing  labor  for  one  in  possession  under  an  option  or  contract 
to  purchase,  to  whom  alone  credit  is  given,  cannot  be  enforced  against 
the  owner  of  the  property  after  such  person  in  possession  has  failed 
to  fulfill  his  contract  or  to  purchase  the  property.  (Idaho)  Steel  t. 
Argentine  Min.  Co.,  144. 

S.  KEOHAinOS*  UBNS— Snfflclency  of  Kotlee*— A  statement  in 
the  notice  of  a  mechanic's  lien  that  the  property  upon  which  the 
labor  was  performed  or  materials  furnished,  ''was  the  property  of 
the  defendant,''  is  wholly  insufficient  as  an  allegation  of  ownerahip, 
(Idaho)  Sbeel  v.  Argentine  Min.  Co.,  14i. 

3.  ME0HAMI08*  LIENB  on  Distinct  Brandi   of   Ptopecty.— A 

detached  portion  of  a  structure  may  be  sold  under  execution  to'  en- 
force a  mechanic's  Hen.  (Idaho)  Creer  v.  Cache  Valley  fii^n^i  Cou 
63. 

4.  IfBOSAllIOS'  UEKS  on  Distinct  BianOi  of  OanaL— A  per- 
son conatmcting  or  performing  labor  in  the  construction  of  a  d]»> 
tinet  branch  of  a  main  canal  under  a  contract  with  the  owner  is  en- 
titled to  a  lien  on  such  branch  for  the  amount  due  him  for  soeh 
laibor.    (Idaho)     Creer  v.  Cache  Yall^  Canal  Co.,  03. 
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MIMB8  AND  MZNINGk— Location  of  COaim  bj  Agent.--The  lo* 
B&tion  of  a  mining  elaim  for  hia  principal  may  be  nade'by  an  agent 
or  attorney  in  fact,  and  every  act  necessary  thereto,  including  the 
affidavit  ox  location,  may  be  made  and  performed  by  such  asent  or 
attorney,  if  the  facta  required  are  within  hia  knowledge.  (idiJio) 
DunJap  T.  Pattiaon,  140. 

See  Constitutional  Law,  17. 

MIBBEPBE8ENTATION8. 

See  Fraud. 

MOSTQAaEB. 

1.  OONVBYANGEB— AcknowledgiiMntt  Form  of.— The  certificate 
of  the  acknowledgment  of  a  mortgage  ia  sufficient  if  it  ahowa  the 
identity  of  the  mortgagor  and  the  fact  of  hia  acknowledgment. 
(Utah)     Deeeret  Nat.  Bank  y.  Kidman,  856. 

8.  HOSTOAGXUi— aift  of  Interest.— The  acceptance  by  the  mort- 
gagee each  year  of  a  leaa  amount  than  the  intereat  due  on  the  mort- 
gage, and  giving  a  receipt  therefor  stating  that  it  waa  for  intereat 
in  full  for  that  year,  ahowa  an  intention  to  give  the  remainder  of 
the  intereat  then  due  to  the  mortgagor,  and  constitutea  a  valid  gift 
thereof.     (Mich.)    Holmea  v.  Holmes,  444. 

8.  MOSTGAQES.— Oonaideratiou.—  Compounding  F^ny.  —  A 
mortgage  executed  to  prevent  a  prosecution  for  a  felony  ia  void  for 
illegtdi^  of  conaideration,  although  there  ia  in  fact  no  felony  to  be 
compounded.    (Mich.)    Koons  v.  Yauconsant,  43& 

4.  1COBTOAQE8— Beformation.— If  the  conaideration  for  a  mort* 
gage  ia  much  more  than  adequate,  and  the  mortgagee  ia  not  shown 
to  have  understood  that  anything  else  was  intended,  except  by  silent 
aeqnieacence  in  the  things  done,  the  mortgage  will  not  be  reformed 
00  aa  to  make  it  more  m^avorable  to  the  mortgagee  than  it  ia  by  ita 
terma.    (Mich.)    Holmea  v.  Holmea,  444. 

0.  MOBTOAOE8— Paxol  Srldence  to  Vary.— The  plain  terma  of 
a  mortgage,  valid  on  its  face,  cannot  be  varied  by  proof  of  a  parol 
agreement  of  a  different  tenor  entered  into  by  the  parties  at  the 
time  of  the  execution  of  the  mortgage.  (Mich.)  Holmes  v.  iIolmeii» 
444. 

6.  HOBTGAaS— Benewal  of  Note.— If  a  mortsage  is  given  to 
aeeure  a  debt,  a  change  in  the  debt  by  the  giving  of  a  new  note  doea 
not  deprive  the  mortgagee  of  the  benefit  of  hda  security.  (Ky.) 
Jarboe  v.  Shiveley,  884. 

7.  MOBTOAGE  IVITH  FOWBB  OF  SALE— Oonatmction  of  Oode 
Speeifying  Time  for  Foreclosure  of. — ^A  provision  of  the  code  specify- 
ing  the  time  within  which  an  action  may  be  commenced  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust  for  creditors,  with  a 
power  of  sale,  doea  not  fix  or  limit  the  time  within  which  a  mort- 
gagee may  exercise  his  power  of  sale.  (N.  C)  Menael  y.  Hinton^ 
647. 

&  1COBTOA0E  WITH  FOWEB  OF  SALE— Statute  of  Limlta- 
ttoiia^— The  power  of  sale  given  in  a  mortgage  may  be  exercised  after 
the  debt  secured  thereby  has  been  barred  by  tiie  statute  of  limi* 
tationa.    (N.  C.)    Menzel  v.  Hinton,  647. 
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8.  MA8TBB  AND  BEBVANT.— An  BmplOTo  AflmmiM  tlie 
ify  while  anloading  logs,  he  steps  backward,  to  get  out  of  their 
way  as  they  roll  from  the  ear  down  a  bank  to  the  mill  pond,  falla 
in  a  hole  which  anyone  could  see,  and  is  killed  by  the  logs  rolBB^ 
over  him.    (Wis.)    McMillan  v.  6^der  Lake  etc.  Co.,  947. 

8.  MA8TBB  AND  8BB.VANT— Asmnnption  of  Bisk  of  DaageKOBB 
AppUanees. — If  a  master  furnishes  an  employ^  with  a  machine  wliieh 
is  not  reasonably  safe,  and  the  latter  accepts  the  employment  wztb 
a  full  knowledge  of  the  defect  and  danger,  he  volnntarily 
the  risk  incident  thereto,  and,  if  injured,  cannot  reeover  from 
employer.    (N.  Y.)    Bice  ▼•  Eureka  Paper  Co.,  585. 

4.  liASTBB  AND  aBBVANT— Assomptioii  of  Biflks  bj 
iBg  in  Serrioe  After  a  Promise  to  Bepair  or  Bemedy  DefeetsL — 
If  a  master  famishes  a  dangerous  appliance  with  which  his  emploxfi 
is  to  work,  and  the  latter  complains  of  a  defect  in  the  appliance,  and 
a  consequent  danger  to  himself,  and  the  master  thereupon  promises 
to  repair,  the  former  does  not,  by  remaining  in  the  serriea  for 
reasonable  time,  assume  the  risks.  On  the  contrary,  the  master  takes 
upon  himself  the  responsibility  of  any  accident  which  may  oeenr. 
(N.  Y.)    Bice  y.  Eureka  Paper  Co.,  585. 

0.  MABTBB  AND  8BBVANT— Promise  to  Bepair  Within  a  Bea- 
■onaUo  Tlni%  Wliat  Ctanstmad  to  be  a.— If  an  empUiy4  eomplate 
that  the  condition  of  an  appliance  in  use  by  him  is  duigeroua,  and 
declares  that  he  will  quit  work  unless  the  danger  is  removed,  and  In 
thereupon  assured  that  the  mill  will  be  shut  down  for  other  repairs 
in  the  fore  part  of  the  following  week,  and  that  while  it  is  thxm 
shut  down  the  danger  will  be  remoyed,  this  assurance  Is  not  eqaiyn«> 
lent  to  a  promise  to  repair  at  once,  but  is  capable  of  a  constmetioB 
that  it  is  to  be  fulfilled  within  a  reasonable  time,  and  the  employ^ 
by  remaining  in  the  employ  until  the  following  Wednesday,  does 
not  assume  tiie  risks  of  the  danger,  and  is  not  precluded  from  i^ 
covering  in  case  of  his  injury  by  the  peril  complained  of.  (N.  X.> 
Bice  y.  Eureka  Paper  Co.,  685. 

See  Constitutipnal  Law,  18-17. 

ICBCHANXOB'  ZJENS. 

1.  MBOHANIOS*  LIBN8— Ckmtract  to  Pnrehase— FaiUiro  of  Oon- 
traet< — ^A  mechanic's  lien  in  favor  of  a  person  furnishing  ma.terials 
or  performing  labor  for  one  in  yoqsosaion  under  an  option  or  contract 
to  purchase,  to  whom  alone  credit  is  given,  cannot  be  enf  cvced  against 
the  owner  of  the  property  after  such  person  in  possession  has  failed 
to  fuMU  his  contract  or  to  purchase  the  property.  (Idaho)  Steel  y. 
ArgiButine  Miu.  Co.,  144. 

2.  ME0HANI08*  LIENS— BoiBcieney  of  Notice.— A  statement  in 
the  notice  of  a  mechanic's  lien  that  the  property  upon  which  the 
labor  was  performed  or  materials  furnished,  ''was  the  property  of 
the  defendant,''  is  wholly  insufficient  as  an  allegation  of  ownership. 
(Idaho)  Sbetl  v.  Argentine  Min.  Co.,  144. 

3.  ME0HANI08'  IJENB  on  Distinct  Brandi   of  Propectj.— A 

detached  portion  of  a  structure  may  be  sold  under  execution  to  en- 
force a  mechanic's  lien.  (Idaho)  Creer  y.  Cache  Valley  fianal  Co. 
63. 

4.  MBOHANI08'  ZJEN8  on  Dlstinet  Brandi  of  OanaL— A  per> 
eon  constructing  or  performing  labor  in  the  construction  of  a  die* 
tinct  branch  of  a  mau  canal  under  a  contract  with  the  owner  is  en- 
titled to  a  lien  on  such  branch  for  the  amount  due  him  for  mieh 
laibor.     (Idaho)     Creer  v.  Cache  Valley  Canal  Co.,  63. 
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ICXNES  AND  MZNINGk— Location  of  COaim  bj  Agent. — The  Io» 
i&tion  of  a  ™^wiiig  elaim  for  hiB  prineipal  may  be  made  by  an  agent 
»r  attorney  ui  fact,  and  every  act  necessary  thereto,  including  the 
dfidavit  of  location,  may  be  made  and  performed  by  such  affent  or 
ittomey,  if  the  facta  required  are  within  his  knowledge.  (Idaho) 
DnnJap  t.  Pattiaony  140. 

See  Ck)nstitntional  Law,  17. 

MISBEFBESENTATION8. 

See  Fraud. 

MOBTaAasa 

1.  OONVEYANGEB— Acknowledgment,  Form  of.— The  certificate 
of  the  aeknowledgment  of  a  mortgage  is  suifieient  if  it  shows  the 
identity  of  the  mortgagor  and  the  fact  of  his  acknowledgment. 
(Utah)     Deseret  Nat.  Bank  v.  Kidman,  856. 

2.  KOBTOAQ2SS— Gift  of  Interest.— The  acceptance  by  the  mort- 
gagee each  year  of  a  less  amount  than  the  interest  due  on  the  mort* 
gage,  and  caving  a  receipt  therefor  stating  that  it  was  for  interest 
in  fuU  for  that  year,  shows  an  intention  to  give  the  remainder  of 
the  interest  then  due  to  the  mortgagor,  and  constitutes  a  valid  gift 
thereof.     (Mich.)    Hohnes  v.  Holmes,  444. 

8.  MOBTG AGES.— Consideration.—  Compounding  F^ny.  —  A 
mortgage  executed  to  prevent  a  prosecution  for  a  felony  is  void  for 
illegality  of  consideration,  although  there  is  in  fact  no  felony  to  b* 
compounded.    (Mich.)    Koons  v.  Yauoonsant,  43& 

4.  MOBTOAQE8— Befonnatlon.— If  the  consideration  for  a  mort* 
gage  is  much  more  than  adequate,  and  the  mortgagee  is  not  shown 
to  have  understood  that  anything  else  was  intended,  except  by  silent 
acquiescence  in  the  things  done,  the  mortgage  will  not  be  reformed 
so  as  to  make  it  more  m^avorable  to  the  mortgagee  than  it  is  by  ita 
terms.    (Mich.)    Holmes  v.  Holmes,  444. 

6.  MOBTGAaES— Farol  Evidence  to  Vaiy.— The  plain  terms  of 
a  mortgage,  valid  on  its  face,  cannot  be  varied  by  proof  of  a  parol 
agreement  of  a  different  tenor  entered  into  by  the  parties  at  the 
time  of  the  execution  of  the  mortgage.  (Mich.)  Holmes  v.  Holmes^ 
444. 

6.  MOBTOAOE— Benewal  of  Note.— If  a  mortgage  is  given  to 
secure  a  debt,  a  change  in  the  debt  by  the  giving  of  a  new  note  doea 
not  deprive  the  mortgagee  of  the  benefit  of  hds  security.  (Ky.) 
Jarboe  v.  Shiveley,  884. 

7.  HOBTQAGE  WITH  FOWEB  OF  SALE— Oonstmction  of  Ck)de 
Bpedi^g  Time  for  Foredosnre  of. — ^A  provision  of  the  code  specify- 
ing  the  time  within  which  an  action  may  be  commenced  for  tha 
foreclosure  of  a  mortgage  or  deed  of  trust  for  creditors,  with  a 
power  of  sale,  does  not  £x.  or  limit  the  time  within  which  a  mort- 
gagee may  exercise  his  power  of  sale.  (N.  G.)  Menzel  v.  Hinton^ 
647. 

8.  MOBTOAOE  WITH  FOWEB  OF  SALE— SUtiite  of  Idniita- 
tiODS^-^nie  power  of  sale  given  in  a  mortgage  may  be  exercised  after 
the  debt  secured  thereby  has  been  barred  by  the  statute  of  limi* 
tationa    (N.  C.)     Menzel  v.  Hinton,  647. 
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0.  THE  PUBPOSE  of  a  Decree  Foreclosliig  a  Mortgage  is  to  eon- 
elQde  all  parties  to  the  record  and  bind  them  hy  the  deerea.  It 
determinee  and  declares  priorities  and  preferences  and  Tnarshals 
asseiSy  and  necessarily  merges  all  liens  involved  in  the  decree,  and 
thenceforth,  if  it  is  sought  to  subject  the  property  to  the  payment 
of  any  of  these  distinct  liens,  it  must  be  done  under  the  decree  in 
accordance  with  its  directions,  and  by  virtue  of  process  provided 
for  its  enforcement.     (Or.)     Williams  v.  Wilson,  7&. 

10.  FOBEOLOSUBE.— A  Judgment  Creditor  Who  Is  liadfi  a  Party 
to  a  Decree  of  Foreclosure  cannot  afterward  take  out  execution  am. 
his  judgment  and  thereunder  sell  the  property  which  was  the  sub- 
ject of  such  decree,  though  after  the  sale  under  the  decree  the 
property  was  redeemed  by  a  grantee  of  the  mortgagor.  (Or.)  Will- 
iams V.  Wilson,  745. 

11.  AN  IKJUNOnON  May  Issue  to  Prevent  a  Judgment  Gred- 
itor  Who  is  a  Party  to  the  Decree  of  Foredosure  which  provided 
for  the  sale  of  the  mortgaged  premises  and  the  application  of  the 
proceeds  to  t*he  payment  of  the  mortgage,  and  the  satisfaction  of 
such  judgment,  from  taking  out  execution  and  selling  the  same 
property  under  his  original  judgment.  His  only  remedy  is  under 
the  decree.     (Or.)     Williams  v.  Wilson,  745. 

Bee  Chattel  Mortgages;  Tenaney  in  Common,  8. 

Note. 

Mortgages,  statutes  of  limitation  against,  renewals  of  the  debt  pre- 
vent the  operation  of,  670. 

statutes  of  limitation  against  the  debt  secured  do  not  release, 
664. 

statutes  of  limitation  against  the  secured  debt  bar  suits  to  re- 
deem from,  669. 

statutes  of  limitation  do  not  operate  against  while  actions  may 
be  maintained  on  the  debt  secured,  669. 

statutes  of  limitation,  powers  of  sale  may  be  exercised  notwith- 
standinff.  668. 

Statutes  of  limitation,  revivor  of  after  the  debt  secured  by  falls 
within,  670. 

MXJLTIPIiIGlT  y  OF  SUITS. 

See  Equity,  2. 

MUNICIPAL  OOBPOBATIONS. 

1.  MUNICIPAL  CHAETEB— ConjUcting  Provistons.— A  provi- 
sion of  a  city  charter,  creating  the  municipal  corporation  with 
general  powers,  including  that  of  suing  and  being  sued,  is  controlled 
and  limited  by  a  subsequent  provision  that  upon  certain  classes 
of  claims  it  e^all  be  sued  only  on  specified  conditions  and  in  a 
specified  manner.     (Wis.)     Morrison  v.  City  of  Eau  Claire^  955. 

2.  MUNICIPAL  OOBPOBATIONS  —  Streets— LiabiUty  for  De- 
fects in.— While  a  city  governing  body  may  exercise  its  discretion 
in  the  selection  of  a  plan  of  street  improvements,  if  the  plan 
adopted  is  unsafe  for  tratvelers,  the  municipality  is  Hable,  but  when 
the  plain  is  one  that  many  prudent  men  might  approve,  or  where  it 
is  so  doubtful  whether  the  one  as  planned  by  the  city  governing 
board  is  safe  or  dangerous  that  diffefrent  minds  may  entertain  dif- 
ferent opinions  with   respect  to  it,  the   benefit   of  the^doubt   must 
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lye  aveiR  to  the  city,  and  it  exonerated  from  liability.  (Ky.)  Teager 
T.  City  of  Flemingsburg,  400. 

5.  MUNICIPAL  00RP0BATI0N8  —Streets  with  Uzieven  Grades. 
A    city  is  not  bound  to  maintain  an  even  or  perfect  grade  in  its 

streets  and  pavements.     (Ky.)     Teager  v.  City  of  Flemingsburg,  400. 

4.  MXnnciPAL  CORPORATIONS— streets,  Permit  of  Stepping- 
stones  in. — The  construction  of  a  sidewalk  with  a  step  which,  from 
the  nature  of  the  grade,  the  municipal  authority  thinks  proper,  is 
not  such  negligence  as  will  support  a  recovery  against  the  city  by 
one  injured  by  stumbling  on  such  step  and  falling.  (Ky.)  Teager 
▼.  City  of  Flemingsburg,  400. 

6.  MUNICIPAIi  CORPORATIONS— Obstruction  on  Sidewalk.— 
A  city's  failure  to  remove  from  a  sidewalk  a  pile  of  rubbish,  not 
placed  there  by  its  act  or  consent,  is  but  an  omission  of  its  statu- 
tory duty  to  keep  the  highway  reasonably  safe  for  travel,  and 
eieates  no  common-law  right  of  action,  as  for  a  nuisance,  in  favor 
of  a  traveler  injured  thereiby.  (Wis.)  Morrison  v.  City  of  Eau 
CXairei^  965. 

6.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— 
The  procedure  prescribed  by  a  city  charter  for  presenting  claims 
against  the  city  to  the  council,  and  appealing  therefrom  to  the 
circuit  court  in  case  of  disallowance,  is  essential  to  jurisdiction 
oTer  the  subject  matter  of  any  claim  of  the  character  required  to 
be  preeented.'    (Wis.)     Morrison  v.  City  of  Eau  Claire,  956, 

7.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— 
In  an  action  against  a  city  for  injuries  sustained  from  a  pile  of  rub- 
bish on  the  sidewalk,  a  complaint  which  does  not  allege  compliance 
by  the  plaintiff  with  the  city  charter  in  filing  his  claim  and  ap- 
pealing from  its  disallowance  to  the  circuit  court,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  (Wis.)  Morrison  v. 
City  of  Eau  Claire,  965. 

8.  MUNICIPAL    CORPORATIONS— Presentation  of   Claims.— A 

provision  in  a  city  charter  excluding  a  claimant  for  damages  caused 
by  a  defective  street  from  original  suit  by  ordinary  procedure  in 
the  courts,  and  requiring  him  to  reach  such  forum  through  the 
medium  of  presentation  to  the  city  council  and  appeal  from  its 
decision,  hampered  by  various  restrictions,  including  a  bond  for 
eosts,  is  eonstitution|il.     (WiA.)     Morrison  v.  City  of  Eau  Claii^,  955. 

9.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— A. 
provision  of  a  city  charter  requiring  claims  against  the  city  to  be 
presented  to  the  council,  and  an  appeal,  in  case  of  disallowance,  to 
be  taken  to  the  circuit  court,  is  not  invalid  as  not  providing  a 
scheme  of  practice  by  which  issue  can  be  joined  and  trial  of  merits 
had.     (Wis.)     Morrison  v.  City  of  Ban  Claire,  955. 

10.  MUNICIPAL  CORPORATIONS— Use  of  Sidewalks  by  Bi- 
cycles.— City  councils  are  empowered  to  regulate  the  conditions  un- 
der which  city  sidewalks  may  be  used  by  bicycles  or  to  prohibit 
the  use  of  the  sidewalks  by  them  entirely.  (N.  Dak.)  Ghignier  v. 
City  of  Fargo,  705. 

11.  MUNICIPAL  CORPORATIONS— Use  of  SldewaUcs  by  Bi- 
cycles— Duty  of  City. — A  city  fulfills  its  duty  toward  persons  using 
the  sidewalks  therein  for  bicycle  riding,  when  it  keeper  such  side- 
walks in  a  reasonably  safe  condition  for  travel  thereon  by  pedes- 
trians.    (N.  Dak.)     Gagnier  v.  City  of  Fargo,  705. 

12.  MUNICIPAL  CORPORATIONS— Use  of  Streets  by  Bicycles— 
Duty  of  City. — One   injured   while   rightfully  riding  a  bicycle   on 

Am.  St.  Rep.,  Vol.  95—66 
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the  sidewalk  of  a  etty  ftreet  cannot  reeoTor  against  tbe  eitj,  if 
■aeh  ridowalk  was  in  a  reasonably  safe  eondition  for  pedestnaas^ 
though  it  was  not  in  a  reasonably  safe  condition  for  bicycle  riding. 
(N.  Dak.)     Oagnier  t.  City  of  Fargo,  705. 

IS.  MUHiUiPAL  OOSPOBATIOKS— Use  of  Streets— Teleplioiie 
Poles  New  Senrftiide  — Oompensatlon. — ^If  the  adjoining  lot  owner 
is  the  owner  of  the  fee  in  the  street  to  the  center  thereof,  except 
as  conveyed  to  the  public  for  street  pnrposes,  the  use  of  the  street 
for  telephone  poles,  even  when  anthorized  by  the  city  authorities, 
is  not  a  street  use  ^oper,  but  imposes  a  new  burden  or  senritode 
thereon  for  which  such  lot  owner  is  entitled  to  compensation.  (N. 
Dak.)    Donovan  v.  Allert^  720. 

14.  MUNIOIPAL  OOSPOllATIONB— Use  of  Streets— New  Serrl- 
tBd0--Ctompensatioii— InjHncttoa. — ^If  the  abutting  lot  owner  is  en- 
titled to  compensation  for  the  use  of  the  street  for  telephone  poles, 
be  is  entitled  to  an  injunction  to  restrain  the  erection  of  such  poles 
therein  until  compensation  is  made  to  hinu  (N.  Dak.)  DonoT«n  v. 
Allerty  720. 

ijB.  MUHXCJPAXi  OaSPOBAXIOHS— Taxation  of  Vehicles— U- 
osnssa. — A  municipal  ordinance  imposing  a  tax  for  the  use  of  the 
streets  by  vehicles  is  not  a  tax  on  such  vehicles  as  property,  but  is 
in  eifeet  a  tax  for  the  privilege  of  using  vehicles  on  the  streets. 
(Ind.)     Gi^  of  Terre  Haote  v.  Kersey,  298. 

le.  MUKIOJPAL  OOSPOBATIOKS— Uoense  of  Vehicles— Poliee 
Bower.— A  municipal  ordinance  licensing  the  use  of  vehicles  upon  the 
streets,  idiich  neither  professes,  nor  is  intended  in  any  manner,  to 
regulate  or  restrict  the  use  of  vehicles,  its  primary  purpose  being* 
to  impose  a  license  tax  as  a  revenue  for  the  maintenance  and  repair 
of  the  streets,  is  not  exercise  of  the  police  power.  (Ind.)  City  of 
Tdrre  Haute  v.  Kosey,  298. 

17.  ICUNIOIFAL  OOSPOllATIOHS— Power  to  Xdoeose  Use  of  Ve- 
hides  for  Berenue. — The  power  of  a  city  to  impoee  and  enforce  a 
license  tax  on  vehicles  using  the  streets,  for  the  purpose  of  revenue 
for  the  maintenance  and  repair  of  the  streets,  must  be  conferred  by 
statute^  and  must  be  strictly  construed  (Ind.;  City  of  Terre  Haute 
V.  Kersey,  298. 

18.  UOQBKSB  OH  VBHIOISS— Oonstitiitlonal  Law.— Conetitu- 
tlonal  provisions  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation do  not  apply  to,  nor  prohibit,  a  tax  for  a  license  to  use  vehicles 
on  the  street  of  a  city.     (Ind.)     City  of  Terre  Haute  v.  Kersey,  29^ 

19.  MUNICIPAL  OOBPOllATIONS— Power  to  License  Vehicles.— 
Municipal  corporations  may  be  empowered  by  statute  to  impose  a  tax 
or  license  on  vehicles  used  on  the  streets  of  a  city,  and  when  so  em- 
powered such  license  or  tax  may  be  imposed  for  the  purpose  of  rev- 
enue for  the  maintenance  and  repair  of  such  streets.  (Ind.)  City 
of  Terre  Haute  ▼.  Kersey,  298. 

20.  MUNICIPAL  OORPOBATIONS —Vehicle  Idoeoses.  —  Ctadi- 
naaoes  impoeing  a  tax  for  a  license  to  use  vehicles  upon  the  streets 
may  properly  be  based  upon  the  use  to  which  such  vehicles  are  put» 
rather  than  upon  their  valuer  (Ind.)  City  of  Terre  Haute  v.  Ker> 
toy,  298. 

21.  MUNICIPAL  OOBPOBATION8 —Limitation  of  Actions.- 
Municipal  corporations,  in  all  matters  involving  mere  private  rights, 
as  contradistinguished  from  public  rights,  strictly  so  called,  are 
subject  to  limitation  laws  to  the  same  extent  as  private  individ- 
uals, but  on  the  other  hand,  in  all  matters  involving  strictly  public 
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-^f^is,  they  are  not  rabject  to  the  limitation  laws  aa  aoch.  (Idaho) 
In  re  Countiea  Efanore  ete.  ▼.  County  of  Altnraa,  53. 

S8.    ICUinaiPAXi    OOBPOBATIOHS— PaUlc    Dvtr— statute    of 

Ximitatioiia. — Upon  the  diviaion  of  a  county  by  atatnte  eontainins: 
m  proyiaion  that  boards  of  commissionera  for  the  newly  created 
conntieB  shall  apportion  an  existing  debt  and  ascertain  what  portion 
thereof  each  county  riiall  pay,  the  duty  thus  imposed  is  a  perpetual 
continuing  public  duty  incumbent  upon  the  commissioners  then  in 
office  and  their  successors  against  which  the  statute  of  limitations 
does  not  run,  and  the  right  to  compel  the  performance  of  such  duty 
by  action  does  not  abate  by  reason  of  the  commissioners  then  hold- 
ing office  refusing  or  neglecting  to  perform  such  duty  during  their 
term*    (Idaho)    £i  re  Counties  Elmore  etc.  y.  County  of  Alturaa,  63. 

See  Coutracta,  2. 
Note. 

Xmildpal  Oorperationa,    liability  of  boards  of  aldermen,  of  for  neg- 
ligenee  and  for  nonperformance  of  official  dutieSj  80,  83. 


See  Homicide. 

HAVZOABLE  WATERS. 

1.  PUBUO  WATEBa— The  Title  to  the  SoU  of  Havlgalito 
'Waters^  below  high-water  mark  is  in  the  sovereigny  except  so  far  as 
m  citizen  haa  acquired  rights  in  it  by  grant,  prescription,  or  usage; 
Bud  this  title,  whether  in  the  sovereign  or  the  subject,  is  held  sub- 
ject to  the  public  right  of  navigation  and  Ashing.  (BL)  Cobb  v. 
Commrs.  of  liincoln  Park,  258. 

2.  PUBLIO  WATEBS— Submerged  Land.— The  Legislatiire  of  Il- 
linois is  competent  to  grant  the  submerged  lands  of  Lake  Michigan 
to  park  commiseioners  for  certain  specific  purposes.  (HL)  Cobb  ▼• 
Commrs.  of  Lincoln  Park,  258. 

5.  PUBUO  WATEB8— Wharves.— The  Owner  of  Submergod 
Xaands  haa  a  right  to  say  whether  he  will  allow  the  owner  of  ad- 
joining dry  land  to  build  out  a  wharf  into  the  water  on  the  soil 
of  the  former.     (QL)     Cobb  y.  Commrs.  of  Lincoln  Park,  258. 

4.  PUBUO  WATEB8— Stmctores  on  Snbmerged  Lands.— A  ri- 
parian owner  has  no  right  to  build  any  structures  on  the  sdbmerged 
lands  in  front  of  his  own  land  unless  he  owns  such  submerged  lands 
or  haa  a  license  to  do  so.  (IlL)  Cobb  y.  Commrs.  of  Lincoln  Park, 
258. 

a  PUBUO  WATEB8— Wharves.— The  Title  of  the  Owner  of 
Snlvmerged  Lands  is  not  burdened  with  aa  easement  in  favor  of  the 
owner  of  adjoining  upland  to  build  wharves  out  to  navigable  water. 
(HI.)     Cobb  V.  Commrs.  of  Lincoln  Park,  258. 

6.  PUBUO  WATEBS— Wharves,  License  from  Secretary  of  War 
to  Build. — ^The  right  of  the. owner  of  upland  to  construct  a  wharf 
over  the  submerged  land  of  his  neighbor,  without  the  latter 's  con- 
aent,  cannot  be  acquired  by  obtaining  a  license  from  the  secretary 
of  war.    (m.)     Cobb  v.  Commrs.  of  Lincoln  Park,  258, 

NEaUOENCB. 

L  BE0KLE8S  USE  OF  FIBBABMS  by  Boys.— If ,  after  two  boya 
liave  been  alternately  pointing  an  uncocked  revolver  at  each  other 
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in  play,  one  points  it  at  the  other  at  full  cock,  and  the  latter  strikes 
it  op  with  his  hand,  when  it  is  discharged,  injnring  him,  the  former 
is  liable  in  damages,  when  he  was  violating  the  law  forbidding 
minors  to  go  armed  with  a  revolver  and  forbidding  anyone  to  point 
a  gun  or  pistol  at  another.     (Wis.)     Horton  v.  Wylie,  953. 

2.  NEOIJOEKCE— Daagenms  Premises —Trespaasezs.— An  elee- 
trie  light  eompany  maintaining  its  overhead  and  gnj  wires  over 
the  private  premises  of  a  railway  company  need  not  protect  tres- 
passers thereon,  nor  is  it  liable  for  injury  to  them  caused  by  their 
coming  in  contact  with  a  live  gay  wire.  (Mich.)  McCangfana  ▼• 
Owosso  etc.  Co.,  441. 

3.  NBOIIGBNOB— Willful  or  Wanton  Oondnet.— Whether  a  pw- 
Bonal  injury  has  been  inflicted  by  willful  or  wanton  conduct  or  groas 
negligence  is  a  quflstion  of  fact  for  the  jury.  (IlL)  Illinois  Central 
R.  B.  Co.  V.  Leinier,  266. 

4.  NEOUOENOE— Willfnl  or  Wanton  Act.~Gros8  Kegligence,  to 
be  equivalent  to  a  willful  or  wanton  act,  is  such  negligence  as  to 
imply  a  disregard  of  consequences  or  a  willingness  to  inliet  injnzy. 
(lU.)     niinoie  Central  R.  B.  Co.  v.  Leiner,  266. 

6.  NBOUGEKOE— WiUfnl  and  Wanton  Act.— m-wlU  is  not  a 
necessary  element  of  willful  and  wanton  negligence.  (HL)  IlliJiois 
Central  B.  B.  Co.  v.  Leiner,  266. 

9.  NSGUOENOE— Question  for  Jury.— The  queetion  whether 
the  negligence  alleged  in  the  complaint  caused  the  injury  is  properly 
left  to  the  jury  to  determine  under  proper  instructions.  (8»  O.) 
Sehumpert  ▼.  Southern  By.,  802. 

Carriers;  Contracts,  2;  Counties;  Death;    Insuraneep  15;    Ijand- 

lord  and  Tenant. 

NBGOnABLE  INSTBUMENT& 
eee  Bills  and  Notes. 

0FFIGEB8. 

1.  07FI0EBS— PUBLIC  DTTTT— Action  to  Enforce— Demand.— 
If  a  municipal  duty  is  of  a  strictly  public  nature  required  by  lav 
to  be  performed  by  a  public  officer,  no  demand  for  its  performance 
is  necessary  before  action  brought  to  compel  performance.  The 
law  itself  is  a  continual  demand,  and  neglect  of  performance  a  con- 
tinual refusaL  (Idaho)  In  re  Counties  Elmore  etc.  v.  County  of 
Alturas,  53. 

&  PUBLIO  OFFIOB— Waiyer  of  Bight  to  Oontest  Bemoval  from. 
If  an  officer  is  removed  from  his  office  and  retired  on  a  pension, 
he,  by  failing  for  more  than  three  months  to  protest  and  by  receiv- 
ing his  pension  money,  surrendering  the  paraphernalia  of  his  office, 
seeking  and  receiving  other  employment,  and  by  his  silence  when 
steps  are  taken  to  fl&  his  place,  ^waives  his  right  to  object  to  his 
removal  and  to  prosecute  proceedings  for  his  reappointment.  (K. 
T.)     People  V.  Police  Commrs.,  596. 

5.  PUBLIO  OFFIOE— Kandamns  to  Try  Title.— Mjandamua  is 
not  a  proper  remedy  to  try  title  to  a  public  office  of  which  another 
is  in  possession  under  color  of  right.  To  this  rule  an  exception 
cannot  be  admitted  on  the  ground  that  there  is  no  serious  question 
as  to  title  to  the  office.     (N.  Y.)     People  v.  Police  Commrs.,  596. 

4.  MANDAMUS  to  Try  Title  to  Office— ObjectionB  to,  When  not 
Waived.— Where  an  application  for  a  writ  of  nuindate  to  compel 
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the  applicant's  reinstatement  in  an  office  from  which  he  claims 
to  have  been  illegally  removed  is  made,  and  the  incumbent  of  the 
office  and  others  intervene,  the  intervention  does  not  destroy  their 
Tight  to  insist  that  the  title  to  the  office  cannot  be  tried  on  manda- 
mus.    (N.  Y.)     People  v.  Police  Commrs.,  596. 

5.  OFFICIAL  BONDS— Failure  of  Officer  to  BigXL— The  omission 
ot  an  officer  to  sign  his  official  bond  does  not  release  him  or  his  sure- 
ties from  any  liability  arising  under  the  terms  or  conditions  of  his 
"bond*  Such  bond  is  joint  and  several.  (Idaho)  State  v.  McDonald, 
137. 

6.  OFFIdAIi  BONDS.— Failure  of  a  Surety  on  an  Offlelal  Bond 
'to  Justify  does  not  release  him  from  liability,  if  the  bond  is  accepted 
"withont  requiring  him  to  justify.     (Idaho)     State  v.  McDonald,  137. 

7.  OFFIVIAIf  BONDS— Estoppel  Against  Surety.— A  surety  on  an 
official  bond  is  estopped  from  denying  any  fact  recited  therein,  when, 
by  such  denial,  he  seeks  to  avoid  liability  in  an  action  between  the 
parties  to  the  bond.     (Idaho)     State  y.  McDonald,  137. 

8.  OFFICIAL  BONDS— Ferformance  of  Duties  Secured.— An  offi- 
cial bond  conditioned  on  the  faithful  discharge  of  all  duties  re- 
quired of  the  sheriff  by  law,  covers  the  discharge  of  his  duties  as 
license  or  tax  collector,  when^  by  law,  it  is  his  duty  to  collect  and 
pay  over  county  and  state  licenses.  (Idaho)  State  ▼.  McDonald, 
157. 

9.  OFFICIAL  BONDS- Liability  of  Surety.— If  an  official  bond 
iff  joint  and  several,  action  may  be  maintained  against  all  of  the 
sureties  jointly  or  against  each  eeverally.  (Idaho)  State  v.  McDo>n«« 
aid,  137. 

10.  OFFICIAL  BONDS— Action  on  Fleading.— In  an  action  to  re- 
cover on  an  official  bond,  it  is  not  necessary  to  state  in  the  complaint 
the  several  items  of  defalcation  separately.  (Idaho)  State  y.  Mc- 
Donald, 137. 

6ee  Attachment,  5,  6;  Counties,  3;  Public  Officers, 

OSTEOPATHY. 

See  Physicians  and  Surgeons, 

PABOLE. 
See  Criminal  Law,  S. 

PABOL  EVIDENCE. 

See  Evidence^  6,  7. 
Note. 
Partitloii»  restrictions  in  eonveyances  upon  the  right  of,  21S. 

PABTNEBSHIP. 

1.  A  PABTNEBSHIP  as  Snch  Cannot  Take  and  Hold  the  Tltto 
to  Beal  Estate.     (Or.)    Adams  v.  Church,  740. 

2.  A  OONVEYANCE  to  a  Partnership  passes  the  title  to  the 
individual  members  as  tenants  in  common.  (Or.)  Adams  t.  Church. 
740.  ^ 

3.  PABTNEBSHIP  BEALTT  Is,  In  America,  Partnership  Prop- 
srtj  Only  so  far  as  it  may  be  necessary  for  the  payment  of  the 
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4.  PLSADOre.— Acte  of  VccfiecBDa  aad  Ada  of  WiUfal  Toct 
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See  Attaehateaty  & 
Xote- 

statntes  of  Umitatioa  aniast  the  priaeipal  debt  do  aot  le- 
lease,  663:  "^ 
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POUCE  POWES. 

See  Gonstitntioiial  Law. 

PBE8EN0E  OF  AOOUSED. 

See  Criminal  Law,  1. 

Koto. 

PreBcriptloii,  aeeretiomi,  title  to,  how  created  hj,  675. 

actiona  to  quiet  title,  whether  may  be  defeated  by,  670. 

eolor  of  title  necessary  to,  673. 

ejectment  by  a  person  who  has  acquired  title  by,  675. 

real  property,  title  to  perfected  by,  what  may  destory,  674. 

remedies  to  which  holder  of  title  created  by  is  entitled,  676,  677, 
679. 

stolen  property,  title  to  may  be  created  by,  671. 

title  acquired  by  may  be  conveyed,  673,  674. 

title  by  in  proceedings  to  acquire  property  by  the  exercise  of 
the  right  of  eminent  domain,  679. 

title  by  may  support  a  suit  for  specific  performance,  677,  678. 

title  ^y  must  be  respected  wherever  the  property  is  taken,  661, 
672, 

title  by,  whether  deemed  marketable,  677. 

title  of  grantee  may  be  devested  by  grantor's  subsequent  ad- 
verse possession,  674. 

title  to  personal  property  may  be  created  by,  672. 

title  to  real  property  may  be  created  by,  672. 

PBESENTATION  OF  CLAIMS. 
See  Constitutional  Law,  %9;  Municipal  Corporations,  6-9. 

PRINOIPAL  AND  AOENT. 

1.  PRINOIFAL  Ain>  AGENT.— A  Principal  is  not  Answerable 
for  the  XTnanthorized  Fraud  or  Misrepresentation  of  his  agent,  on 
the  ground  that  the  principal  might  have  profits  1  by  the  wrongful 
and  unauthorized  act,  where  there  is  no  evidence  that  he  either 
adopted  or  profited  by  it.     (N.  Y.)     Taylor  v.  Commercial  Bank,  664. 

2.  EVIDENCE.— The  Admissions  or  Declarations  of  an  Agent 
are  not  evidence  against  his  principal  to  establish  the  fact  of  his 
agency  or  the  extent  of  his  authority.  (N.  Y.)  Taylor  v.  Commer- 
eial  Bank,  564. 

See  Corporations,  13-15;  Ervidence,  3;  Mines  and  Mining. 

PRINCIPAL  AND  SUBETY. 

1.  SUBETY  Signing  a  Bond  on  Condition  that  It  Shall  also  be 
Signed  by  Another  Specified  Person. — If  one  signs  a  replevin  bond 
and  delivers  it  to  a  deputy  sheriff  on  condition  that  he  shall  not 
return  it  until  it  is  signed  by  one  P.,  but  the  officer  returns  it  to  the 
court  without  P.'s  signing,  the  surety  is  entitled,  on  a  petition  in 
equity,  to  have  a  cancellation  of  the  bond  decreed.  (Ky.)  Smith 
V.  Spragins,  391. 

2.  SUBETY— Mortgage  to  Secure  is  not  Beleased  by  the  Ezecu- 
tioii  of  a  New  Note.— If  a  mortgage  is  given  to  secure  sureties,  and 


1048  Indbx. 

they  and  the  principal  are  Babsequently  obliged  to  give  a  new  note 
in  renewal  of  the  old  one,  the  mortgage  eontinnee  in  force  for  the 
porpoee  of  indemnifying  them  for  payments  which  they  may  he 
compelled  to  make  on  the  note  of  renewaL  (Ky.)  Jarboe  ▼.  8hive- 
ley,  864. 

See  Attachment^  2,  8;  Executors  and  AdminiMrator%  2;  Oi&eeia^  5-10; 

EecognisanecL 

PBTVATB  WAYS. 

See  Easements. 

FBOBATB  PBOOEEDINaa 
Bee  Eaecutozs  and  Administratoia. 


PB00B88— Servloe  of  on  Attendant  in  Ooui.— A  nonrealdeat 
is  not  exempt  from  service  of  frummons  upon  him  in  a  civU  snit 
against  him  while  in  attendance  npon  a  court  within  the  state  at 
pTaintiif  in  a  suit  therein.    (Idaho)    Gnynn  v.  McDandd,  158. 

See  Appearance. 


PBOFSSTT*  Wliat  is.— A  Seat  in  a  Stock  Bxduunge  is  prop- 
erty,  and  passes  to  a  receiver  or  assignee  in  bankruptcy.  (N.  Y.) 
Matter  of  Mellman,  582. 

See  Goodwill. 

Kote. 

ProtluMiotailea.    See  Clerks  of  Court. 

PX7BLI0  IAKD& 

1.  BZEMPnOKS— Timber  Culture  01aims.—The  provisions  of 
the  act  of  Congress  declaring  that  no  land  acquired  under  the  tim- 
ber culture  act  shall  become  liable  for  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  final  certificate  therefor  is 
valid,  and  absolutely  prohibits  the  seizure  of  land  for  the  satisfac- 
tion of  a  debt  contracted  by  the  donee  prior  to  such  issuing.  (Or.) 
Adams  v.  Church,  740. 

2.  EZBBfPTIONS— Timber  Onltiire  Act— PartnenOilp  LlabUitles. 

A  decree  declarinp^  that  lands  acquired  under  the  timber  culture 
act  are  partnership  property  does  not  remove  the  conditions  an- 
nexed to  the  legal  title,  and  if  the  property  consists  of  lands  ac- 
quired by  one  of  the  partners  under  the  timber  culture  act,  they 
remain,  as  before,  exempt  from  execution  for  any  debt  created  prior 
to  the  issuing  of  the  final  certificate,  though  it  is  the  debt  of  such 
partnership.     (Or.)     Adams  v.  Church,  740. 

8.  BES  JUDICATA.— A  Decree  Declaring  that  Certain  Real 
Property  is  Held  by  One  of  the  Partners  for  the  Partnership  and  is 
Partnership  Property  does  not  establish  that  it  is  liable  for  partner- 
ship debts  created  prior  to  the  issuing  of  the  final  certificate,  where 
it  18  acquired  under  the  timber  culture  act.  (Or.)  Adams  v. 
Church,  740. 
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fubuc  offioebs. 

Bee  Officers. 
Note. 

TubUc  Oflleen,  arrest,  failure  of  to  make,  liability  for,  117,  118. 
clerks  of  courts,  liability  of,  89-96. 
eonstables,  liability  of,  96-132. 
eonnty  clerks,  liability  of,  89-96. 

damages,  measure  of  in  actions  for  neglect  or  misconduct,  77. 
defense  of  in  actions  for  the  nonpezformance  of  official  duties, 

78,  79. 
defense  of  must  show  that  they  are  officen  de  jnre,  78. 
escapes,  liability  of  for,  115-117. 

exempt  property,  liability  of  for  seizing  and  selling,  118-120. 
inspectors,  liability  and  duties  of,  132,  133. 
judicial  duties,  liability  for  nonperformance  or  misperformane^ 

of,  88. 
liability  of  for  breach  of  a  duty  owing  to  the  public  alone,  75. 
liability  of  for  damages,  general  common-law  rule,  74. 
liability  of  for  failure  to  levy  taxes,  75. 
liability  of  for  fraudulent  acts  of  their  subordinates,  79. 
liability  of  for  misconduct  of  their  deputi<)s  and  other  employes, 

79. 
liability  of,  malice  or  willful  misconduct  is  not  essential  to,  74. 
liability  of  to  suit  by  a  private  person,  74,  75. 
malice,  absence  of,  when  relieves  from  liability,  76. 
malice  of,  effect  of  upon  their  liability,  76. 
marshals,  liability  of,  96-132. 

mistake  of,  when  does  not  expose  to  liability,  77. 
pleading  and  proof  in  actions  to  enforce  liability  of,  77,  82. 
private  and  public  duties  of,  distinction  between,  75. 
private  persons,  when  may  not  recover  for  the  breach  of  a  pub- 
lic duty  by,  75.  • 
prothonotaries,  liability  of,  89-96. 

public  necessity,  defense   that   officers  acted  under,   78,   79. 
recorders    and    registrars  of  deeds,    liability  of  for  failure  to 

keep  indexes,  86. 
recorders    and    registrars  of  deeds,    liability  of  for  failure  to 

record  writings,  85. 
recorders  and  registrars  of  deeds,  liability  of  for  negligence  in 

searching  titles,  86. 
recorders  and  registrars  of  deeds,  liability  of,  general  rule,  85. 
jheriffs,  liability  of,  96-132. 

subordinates,  liability  for  acts  and  neglects  of,  79,  80. 
mperintendents  of  streets  and  highways,  liability  of,  84,  85. 
supervisors,  boards  of,  liability  of  members  of,  80-84. 
time  for  performance  of  official  duties  of,  76. 
willful  negligence,  liability  for  where  there  was  no  malice,  76,  77. 

PUBUO  FOIIOY. 

PUBUO  POLICT  is  That  Principle  of  Law  which  holds  that 
mo  subject  or  citizen  can  lawfullpr  do  that  which  has  a  tendency  to 
be  Injurious  to  the  public  or  against  the  public  good.  (111.)  Wake- 
field Y.  Van  TaaseU,  207. 
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BAZIAOAD& 

&AILBOAD8— FeUow-aeiTaiits.— A  Ckmdaetor  Biding  Homt 
on  free  timasportmiioiL  to  visit  his  family  over  Sunday  is  not  a  f eUow- 
servant  with  the  employes  operating  the  train.  (lU.)  lUinois  Cen- 
tral B.  B.  Go.  T.  Leiner,  266. 

See  Carriers. 


1.  FOBSIOV  BBOEIVEBS— Attachment  of  Propory  in  Hands 
of. — ^If  a  reeeiver  hae  obtained  rightful  possession  of  personal  prop- 
el ty  within  the  jnrisdiction  of  his  appointment,  he  cannot  be  de- 
prived of  its  possession  by  attachment  when  he  takes  it  in  the 
performance  of  his  duty  into  a  foreign  jnrisdiction.  While  in  snch 
foreign  Joriadiction  it  cannot  be  taken  from  his  possessioiL  by  resi- 
dent or  nonresident  creditors  of  the  insolvent  debtor.  (N.  Dak.) 
Woodhnll  V.  Fambers'  TVnst  Co.,  712. 

2.  FOBEIGK  BECEIVEBS— Attachment.— The  property  of  a 
nonresident  defendant  cannot,  while  in  the  hands  of  a  receiver  i^ 
pointed  in  another  state,  be  seized  under  attachment,  when  brought 
within  the  state  for  a  lawful  purpose.  (N.  Dak.)  Woodhnll  v. 
Farmers'  Trust  Co.,  7ia. 

3.  FOBEIGK  BECSrVEBS— Attachment.— Property  of  a  non- 
resident defendant  is  liable  to  seizure  under  attachment  within  tiie 
state  prior  to  the  appointment  of  a  receiver  therefor  in  another  state 
or  before  such  receiver  takes  actual  possession  of  the  property  within 
his  own  sUte.     (N.  Dak.)     WoodhuU  v.  Farmers'  Trust  Co.,  712. 

See  Corporations^  6;  Property. 

BB0KIJB8S  USE  OF  FTRWABM8. 

See  Negligence,  !• 

BEOOaNIZANCB. 

1.  A  BSODONIZANOE  is  an  Obligation  entered  into  l)ef ore  a  eonrt 
ot  record  or  magistrate,  with  a  condition  to  do  some  particular 
act,  as  to  keep  the  peace  or  appear  and  answer  to  a  criminal  ac- 
cusation.    (111.)     People  V.  Barrett,  230. 

2.  A  BEOOONIZANOE  Differs  from  a  Bail  Bond  mwely  in  the 
nature  of  the  obligation  created.  The  former  is  an  acknowledgment 
of  record  of  an  existing  debt;  the  latter,  which  is  attested  by  the 
signature  anid  seal  of  the  obligor,  creates  a  new  obligation.  (lU.) 
People  Y.  Barrett^  230. 

See  Criminal  Law,  5. 
Note, 

Becorden  and  Beglstran  of  Deeds,  damages,  measure  of  in  aetions 

against  for  negligence,  88,  89. 
liability  of  for  failure  to  keep  indexes,  86. 
liability  of  for  failure  to  record  and  for  incorrectly  xeeording 

writings,   85,   86. 
liability  of  for  negligence  in  searching  titles,  87. 
liability  of,  general  rule,  85. 

liability  of,  who  may  sustain  an  action  upon,  S7» 
negligence  ot,  who  may  recover  for,  87,  88. 
statute  of  limitations  in  actions  against^  ^. 
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BEFOBMATIOH. 

See  Mortgag<e0y  4. 

BEMAINDEBMEN. 

See  Life  Estates. 

«f  0tatates  of  limitation,  whether  may  impair  veeted  rights, 
659,  660. 


BEFIiEVIN— Answer— Bona  Fide  Pnrchaser.— Where  the  de> 
Pendant  claims  the  right  to  hold  the  property  as  against  a  mortgage, 
•OB  the  gronnd  that  he  is  a  purchaser  in  good  faith,  for  value,  and 
^Hithout  notice^  his  answer  miiet  affirmatively  allege  these  facts. 
<Utah)    I>e8eret  Nat  Bank  v.  Kidman,  856. 

BEPBESENTATIVES  IK  USOISLATUBB. 
See  Constitutional  Law,  10-13. 

BBS  OBSTAE. 

See  Evidence,  4. 
ITote. 
Hesignatton  of  officers  of  corporations,  578-581. 

BBS  JUDICATA 
See  BzeeutOTS  and  Administrators,  4;  Judgnrants,  3-6;  Public  Lands,  8. 

BETBOSPBOTIVB  8TATX7TB8. 
See  Constitutional  Law,  33-38;  Homesteads,  8. 

8ALBS. 

1.  STATUTE  OF  FBAUDS.— Beceipt  and  Acceptance  of  property 
•old  under  an  executory  contract  of  sale,  at  any  time  after  making 
the  contract,  taloes  it  out  of  the  statute  of  frauds.  (Idaho)  Coffin 
V.  Bradlmiy,  37. 

2.  STATUTE  OF  FBAUDS.— If  Qnestions  of  Delivery  and  Ac- 
ceptance of  goods  sold  to  take  the  sale  out  of  the  operation  of  the 
statute  of  frauds  are  submitted  to  the  jury  under  proper  instructions, 
the  verdict  will  not  be  disturbed  when  there  is  a  conlflict  of  evidence. 
<Idaho)     Coffin  v.  Bradbury,  37. 

3.  STATUTE  OF  FBAUDS— Delivery  and  Acceptance  of  Goods 
field.— If,  from  the  entire  evdenee,  different  minds  might  differ  hon- 
estly as  to  the  deliverv  and  acceptance  of  goods  sold  to  tako  the  sale 
out  of  the  statute  of  frauds,  the  question  of  such  acceptance  is  one 
of  fact  for  the  jury,  and  their  verdict  thereon  will  not  be  disturbed. 
<Idaiho)     Coffin  v.  Bradbury,  37. 

SEALING  OEBEMONY. 

See  Marriage,  9-11. 
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See  Homieidey  4,  5. 


Crinuiial  Law;  Habeas  Corpm. 


MtioBS  afaiaat  at  the  eominoa  law  for  leTyiiig  on  tbe  goeM 

of  ikird  pefooxuy  125. 

agaiaat  anUiorised  by  etatote  for  leyying  on  the  gooda 

ef  tkird  pereoney  126. 
aetMms  agaiaat  for  failure  to  pay  oyot  moneys.  111,  112. 
attafhineats»  writs  of,  dnties  of  in  req[>eet  to  the  serriee  of,  105,. 

10«. 

liability  of  in  approTing,  113-115. 

measore  of  in  actions  for  failure  to  ezeente  proeeos,  99, 

100. 
defense  of  in  actions  for  levying  on  the  property  of  a  stranger 

to  the  writ,  121,  122. 
defense  of  in  actions  for  the  failure  to  levy  writs  of  attachment, 

106. 
defense  of  in  actions  for  the  nonperformance  of  official  daties, 

97-99. 
demand,  when  essential  to  sostain  actions  against,  125. 
depot  iee,  liability  for  acts  of,  129. 
diligence  required  of  in  executing  process,  98,  99. 
diligence  required  of  in  the  safekeeping  of  property,  107. 

pes,  damages,  measure  of  in  actions  against  for,  116,  117. 

pes,  defenses  in   actions  against  for,   115,  116. 

pee,  liability  of  for,  115. 
exempt  property,  actions  against  for  seizing  and  selling,   119^ 

120. 
exempt  property,  duties  of  respecting,  118-120. 
false  returns,  liability  of  for,  104,  105. 
force  which  may  use  in  ezecutin|^  civil  process,  128. 
fraudulent   transfers,  right  of  to  levy  on  property  which  has 

been  the  subject  of,  122-124. 
Importance  of  office  of,  96. 

indemnity  of  as  an  estoppel  to  plead  title  in  a  stranger,  129. 
indemnity,  right  of  to  demand,  126,  127. 
justilication  of  under  process,  96. 
levy  of  upon  goods  fraudulently  intermingled  with  those  of  tkm 

defendant  in  execution,  124. 
levy  of  upon  personal  property,  125. 
levy  of  upon  the  property  of  tenants  in  common,  125. 
lovy  of  writs,  amount  of  propertv  which  should  be  seixed,  102^ 

103. 
levy  of  writs,  duties  of  in  respect  to,  102,  103. 
liability  of  for  acts  of  deputies,  129. 
liability  of  for  acts  of  mob  in  lynching  a  prisoner,  128. 
liability  of  for  delay  in  levying  writs.  101,  102. 
liability  of  for  disobeying  plaintiff's  instructions,  112,  113. 
liability  of  for  escapes,  115-117. 
liability  of  for  excessive  levies.  102. 
liability  of  for  failure  to  execute  writs  of  arrest,  117,  118. 
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,  lialbility  of  for  failure  to  issue  writs,  96,  97,  101. 
liability  of  for  failure  to  pay  over  moneySy  110. 
liability  of  for  failure  to  sell  property,  101. 
liability  of  for  failure  to  take  sufficient  bail,  118. 
liability  of  for  false  returns  and  for  failure  to  return  process. 

104,    105. 
liability  of  for  goods  in  the  bands  of  receiptors,  108. 
liability  of  for  goods  taken  from  them  by  force,  108. 
liability  of  for  insufficient  levies,  103,  104. 
liability  of  for  loss  of  property  in  their  custody,  108,  109. 
liability  of  for  negligence  in  the  keeping  of  goods,  107. 
liability  of  for  not  recognizing  the  rights  of  sureties,  128. 
liability  of  for  receiving  other  than  money  in  pa3rment,  109,  110. 
liability  of  for  seizing  exempt  property,  118-120. 
liability  of  for  seizing  the  property  of  a  stranger  to  the  writ, 

120,  121. 
liabiUty  of  in  taking  bondir,  113,  114. 
liability  of  in  the  service  of  void  process,  96. 
partnership  property,  levy  of  upon,  125. 
payment,  what  may  be  received  by  in,  109,  110. 
penalties  against  for  failure  to  pay  over  moneys,  111. 
pleadings  hi  actions  against,  100. 
process,  excusable  failure  to  obey  or  enforce,  97,  98. 
process,  irregular  acts  of  under,  when  sustainable,  97. 
process,  justification  of  by,  96. 

properly  of  third  persons,  liability  of  for  seizing,  120. 
receiptors,  liability  of  for  the  negligence  or  other  misconduct  of, 

108. 
re|)levin  bonds,  liability  of  for  taking  insufficient,  113*115. 
rules  to  fix  liability  against,  130-132. 
summary  remedies  against,  129-132. 
tenants  in  common,  levy  by  upon  property  of  one  of  several,  125. 

flpecillc  Performanoe,  prescription,  title  acquired  by  may  support 
suit  for,  678. 

STATUTE  OF  FBAT7D8. 
See  Frauds,  Statute  of. 

BTATUTB  OF  ZJHITATIOKa 

See  Limitaitions  of  Actions. 

STATUTES. 

1.  STATUTES.— The  Bule  In  Case  of  a  Bevisioii  of  Statutes  is, 
that  where  the  law  as  it  previously  stood  was  settled  by  adjudica- 
tion or  frequent  application  of  the  statute  without  question,  a  mere 
change  in  the  phraseology  is  not  to  be  construed  as  a  change  in  the 
law,  unless  the  purpose  of  the  legislature  to  work  a  change  is  dear 
and  obvious.     (N.  Y.)     Matter  of  Hellman,  582. 

2.  8TATUTE8,^Sepeal  by  Implication,  in  the  absenoe  of  a  clear 
intentiox^  can  be  indulged*  only  so  far  as  unavoidable.  (Wisi)  Mor- 
rison V.  City  of  £au  ClaXre,  955. 

See  Constitutional  Law* 


lOM  Indbx« 


8T00K  BZOHAKOB. 
6m  Property;  Taxatum,  I* 


8m  Oorporationa. 


Iduucipttl  CoTporatioiHL 


CoBetitatioiiAl  Law,  14-17. 
SniGIDB. 


8m  ProeeM. 

« 

8UHDAT  LAWS. 

8m  OoBstitntioiiAl  Law,  Ifr-Sl. 

Kola 

Of  SInti  and  Blgtmmn,  babUity  cf  for  tkair 

^Ugaae^  UabiMtx  of  for,  84. 

Boarda  of  Saperviaora. 


8m  Principal  and  Snretj. 


1*  nmBSnAlfOB  taxes— Saat  in  a  Stock  KT<^anga.~XjBder 
a  aftatnte  impoaing  transfer  or  inhoritanco  .taxea,  and  doeUunng  tliat 
the  worda  ''aatate  or  property"  as  used  therein  include  all  prop- 
erty or  intereat  therein,  whether  situate  within  or  without  the  atate, 
a  aeat  in  the  New  York  atock  exchange  of  which  the  owner  dies 
aeiaed  ia  aobjeet  to  the  inheritanoe  or  transfer  tax.  (N.  Y.)  Matter 
of  HeUmaa,  562. 

SL  XAZATION— ««aoodwm"~Cknistttiitiaiial  Law.— The  "good- 
will'' of  a  newspaper  business  is  not  of  itself  property  within  the 
meaning  of  a  constitutional  provision  requiring  the  legislature  to 
provide  for  a  uniform  qrstem  of  taxation  of  aU  proper^  with  cer- 
tain exceptions.     (Ind.)     Hart  w.  Smith,  260. 

8.  TAXATIOir— Goodwill  of  Bnaineas.— A  general  statute  declare 
ing  that  all  property  within  the  juriadiction  of  the  state,  not  ex- 
pressly exempted,  shall  be  subject  to.  taxation,  does  not  authorize 
the  taxation  of  the  goodwill  of  a  newspaper  buaineas.  (Ind.) 
V.  amith,  280. 
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4.  TAZATION.—Ooodwill  of  Newspaper,  condneted  by  individ- 
iialfl  or  eopartnershipB,  ie  merely  .an  incident  of  the  bneinese  of  a 
Q^ing  eoneem,  and  as  sneh  biieinese  cannot  be  treated  as  a  unit  for 
the  purposes  of  taxation,  the  goodwill  thereof  is  not  taxable.  (Ind.> 
Cart  ▼.  Smith,  280. 

6.  TAXATION  of  ShaceB  of  8toek.~lf  without  fraud  the  state 
board  of  tax  commissioners  has  determined  that  shares  of  stock  have 
m  value  for  the  purposes  of  taxation,  the  courts  have  no  power  to  re- 
view such  conclusion.     (Ind.)     Hart  v.  Smith,  280. 

e.  TAZATZON—Bartly  Legal  and  Partly  niegaL— If  an  assess- 
ment made  by  tax  commissioners  is  in  part  legal  and  in  part  illegal, 
and  the  legal  portion  cannot  be  ascertained,  tiie  whole  tax  must  be 
beld  inTalid.     (Ind.)     Hart  ▼.  Smith,  280. 

7.  TAXATION— Injunction.— Courts  may  relieve  by  injunction. 
from  assessments  laid  without  jurisdiction  (Ind.)  Hart  v.  Smithy 
280. 

8.  TAXATION— Injunction— Collateral  Attack.— In  a  proceeding 
to  enjoin  tax  commissioners  from  taxing  the  goodwill  of  a  business^ 
the  rule  requiring  that  the  infirmity  appear  from  the  face  of  the 
record  in  a  collateral  aitack  does  not  apply.  (Ind.)  Hart  ▼.  Smithy 
280. 

See  life  Estates;  Municipal  Corporations,  15-20;  Waste. 

TELEPHONE  POLES. 

See  Municipal  Corporations,  13,  14. 

TENANCY  IN  COMMON. 

1.  OOTENANCT— Gift  of  Encumbrance.— A  gift  may  be  made 
to  one  cotenant  of  an  encumbrance  upon  the  common  property  which 
will  inure  to  his  benefit  alone.     (Mich.)     Holmes  v.  Holmes,  444. 

SL  COTENANCT— Gift  of  Mortgage  on  Common  Property.— The 
fact  that  a  mortgage  makes  a  gift  by  assignment  of  the  mortgage 
to  one  who  is  a  cotenant  with  the  mortgagors  does  not  avoid  the 
gift  or  prevent  its  enforcement  by  the  assignee  against  his  cotenants. 
(Mick.)     Holmes  v.  Holmee,  444. 


See  Carriers. 

TIMBEB  CULTX7BE  CLAIMS. 
See  Public  Lands. 

T0BT8. 

Assault  and  Battery;  Counties;  Husband  and  Wife. 

TBESPA8S. 
See  Equity,  2;  Nec^igence,  2. 

TRIAL. 

1.    TBIAL.— Special  Interrogatories  Shonld  CaU  for  a  finding  a« 
to  ultimate  controlling  f actia^  or  as  to  probative  facts  from  which  the 
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altinukte  cotttrolliiig  facts  neceaBarilj  result,     (in.)     Chicago  etc.  B. 
B.  Co.  T.  Gore.  224. 

Im.  TBIAi;— Special  Inteirogaitoiies.— It  Is  Oompeteiit  for  an  At- 
iouMf  to  read  speeial  interrogatories  to  the  jury,  to  disenss  the 
crideuee  applicable  thereto,  and  to  suggest  the  answers  which,  in 
bis  view,  abonld  bo  returned.  (lU.}  Chicago  etc  B.  B.  Co.  v.  Gore, 
234. 

SL  TBIA^— Answer  to  Interrogatorfes  by  the  jury  that  there  is 
■o  eiidenco  of  the  facts  so  expected  to  be  proved,  is  equivalent  to 
a  finding  against  the  party  propomiding  such  interrogatories.  (Ind.) 
Indiaaapt^is  Abattoir  Ca  ▼.  Temperly,  330. 

S.  JUBT  TBIA^—Ab  Instmction  Whidi  Merely  Singles  Out  the 
Fads  1900  Which  a  Pazty  Belies  to  escape  from  liability  is  properly 
refused.     (Ky.)     Trarreler's  Ins.  Co.  ▼.  Clark,  374. 

4.  TBIAZr— nislraction8.^The  trial  court  is  not  bound  to  charge 
the  jury  in  the  exact  words  of  the  request,  nor  is  it  bound  to  ehazge 
a  request  covered  by  the  general  charge.  (S.  C.)  Edwards  v.  Wes- 
singer,  789. 

Bee  Oriminal  Law. 


1.  TBU8T8— When  not  Within  the  Statute  of  Rands.— A  trust 
declared  when  the  legal  title  is  transmitted  is  not  within  the  stat- 
ute of  frauds,  and  does  not  require  a  consideration  to  support  it. 
<N.  a)     Sykes  ▼.  Boone^  619. 

SL  TBU8TS— Ctansideration,  When  not  Essential  to.— An  executed 
trust  is  good  in  favor  of  a  volunteer.  If  declared  at  the  time  the 
legal  title  passee,  it  will  be  enforced,  though  without  considera- 
tion.    (N.  a)    Bfkes  ▼.  Boo&e,  619. 

S.  nUBTS—Paxol  to  Oonrey  Land  to  Another.— If  a  conveyance 
is  induced  by  the  promise  of  the  grantee  that  he  will  eouTcy  the 
property  to  a  third  person  for  a  spwiiled  consideration  if  requested, 
this  is  a  valid,  enforceable  declaration  by  the  grantee  that  he  holds 
the  land  on  the  tmet  to  convey  it  on  the  condition  speeilled.  (N.  C.) 
^ykee  t.  Boone,  619. 

UNDUE  INFLUENCE. 

UNDUE  INFLUENOE— Bridenee  of.— Undue  influence  exer- 
cised upon  a  person  in  procuring  an  assignment  of  property  rights 
eannot  be  inferred  solely  from  the  advanced  age  of  the  assignor^ 
<Mich.)     Holmes  v.  Holmee,  444. 

U8UBT. 

1.  USUBT— Oompoond  Xnterest.— Ckmpon  Notes  given  for  the  in- 
terest of  the  principal  debt  which,  by  their  terms,  draw  interest  after 
maturity,  contravene  the  statutes  01  Idaho  forbidding  compaund  in- 
terest, and  are  usurious,  and  only  the  principal  can  be  recovered, 
without  intereet  or  costs.  (Idaho)  Vermont  Loan  etc  Co.  v.  Hoff- 
man, 186. 

2.  USUBT.— A  Foreign  Ooiporation  engaged  in  loaning  money  in 
this  state  cannot  aToid  its  usury  laws  simply  by  making  the  evi- 
dences of  indebtedness  pa3rable  in  some  state  where  the  laws  againut 
usury  are  less  onerous.  (Idaho)  Vermont  Loan  etc  Co.  ▼•  Hoff- 
nan,  186w 

See  Building  and  Loan  Associations^  L 
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VENDOB  AND  VENDEE. 

1*  VENDOB  AND  VENDEE— Contract  to  Purchase— Death  of 
Vendor— Interest  of  Heir— Ezecntlon.— On  the  death  of  a  vendor, 
his  interest  in  land  held  hj  his  vendee  under  a  contract  to  purchase 
goes  to  his  administrator  as  personalty,  and  cannot  be  sold  under 
ezecuition  against  his  heir.     (Mich.)     Bowen  v.  Lansing,  427. 

2.  VENDOB  AND  PUB0HA8EB— Pleading  Good  Faith.— A  pur- 
chase of  property  in  good  faith  and  fqf  valu<f  is  not  avrailable 
as  against  a  mortgage  valid  as  against  the  mortgagor  untess  pleaded, 
(Utah)     Deseret  Nat.  Bank  y.  Kidman,  856. 

S.  VENDOB  AND  PUBOHABEB— Borden  of  Proof.— One  claim- 
ing an  exemption  from  a  mortgage  on  the  ground  that  he  was  a  pur- 
chaser in  good  faith,  for  value,  and  without  notice  thereof,  must  as- 
sume the  burden  of  proof.  (Utah)  Deeeret  Nat.  Bank  v.  Kidman, 
866. 

Note. 

Vendor's  Lien,   renewal   of,  purchase  money  note   preserves,   664. 
statutes  of  limitation  against  the  evidence  of  indebtedness  do 
not  release,  663. 

VESTED  BIGHTS. 
See  Constitutional  Law,  33-38;  Homesteads,  8,  4. 

WAGEa 

See  Constitutional  Law,  17. 

WAIVES. 

BIGHTS— Power  to  Waive.— A  man  may  waive  any  right  he 
has^  whether  secured  by  contract,  conferred  by  statute,  or  guaranteed 
bj  the  constitution.     (N.  Y.)     People  v.  Police  Commissioners,  596. 

WABBANTT. 

See  Covenants;  Husband  and  Wife^  3^ 

WASTE. 

WASTE. — The  Failure  of  a  Life  Tenant  to  Pay  Taxes  whereby- 
the  interest  of  a  remainderman  is  in  danger  of  being  forfeited  Con- 
stitutes waste.     (Or.)     Abernethy  v.  Orton,  774. 

_  WATEE  COMPANY. 

See  Contracts,  2. 

WATERS  AND  WATEBCOUBSEa 

See  ]NavigabIe  Waters. 

Note. 

Ways,  private,  actions  for  obstruction  of,  319. 

private  along  a  river,  effect  upon  the  washing  away  of  land, 

325. 
▲m.  St.  Rep.,  Vol.  95—  67 
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WftTSi  privacy  H^pvrtenaiiit  to  one  traet  of  land  eaanot  bo 

reaeh  another,  827. 
priTmte,  by  preeeription,  rights  of  persons  entitled  to,  821. 
priyate,  change  in  the  location  of,  328,  824. 
private,  change  of  location  of,  assent  to,  when  implied   and  ir 

revocable,  324. 
private,  change  of  location,  right  to  does  not  lesnlt  f!rcnii    tba 

old  way  becoming  impassable,  354. 
private,  fences  and  gates  across,  land  owner  is  not  reqiiired  to 

maintain,  820.     « 
private,  fences  and  gates  across,  right  of  land  owner  to  maia> 

tain,  820. 
private,  fences,  right  of  the  owner  of  the  way  to  construct  and 

maintain,  829. 
private;,  gates  at  termini,  right  of  land  owner  to  wn^lwi^^n^  |tgi 
private,  hieidents  included  in,  318. 

private,  land  owner's  right  in  property  subject  to,  818,  S19,  320. 
private,  land  owner's  right  to  locate,  322. 
private,  limitations  upon  the  right  to  use,  926,  327. 
]Hrivate,  location  of  cannot  be  changed  without  the  consent  of 

all  the  parties  interested,  322. 
private,  location  of,  land  owner,  when  has  a  right  to  choose,  822L 
private,  obligation  to  repair,  328. 

private,  obligations  of  persons  whose  lands  are  subject  to,  322. 
private,  obstruction  of  by  the  land  owner,  when  creates  right 

to  use  adjoining  land,  324. 
private,  obstruction  of,  land  owner  has  no  right  to  create,  318L 
private,  obstructions  of,  right  to  remove,  327. 
private,  of  necessity,  limitations  upon  the  right  to  use,  328. 
private,  pasturage  of  stock  upon,  326. 
private,  purposes  to  which  use  of  is  limited,  325. 
private,  repairs  of,  grantor  is  not  required  to  make,  328. 
private,  repairs,  right  to  enter  to  make,  328. 
private,  ri^bt   of   land   owner  to   build   over,   819. 
private,  right  of  land  owner  to  cultivate  lands  subject  to,  819i 
private,  right  of  land  owner  to  locate,  322. 
private,  right  of  land  owner  to  maintain  fences  and  gates  acrosa^ 

820. 
private,  right  of  land  owner  to  use,  318. 
private,  right  to  construct  roadways  upon,  328. 
private,  right  to  deviate  from,  324. 
private,  subterranean,  right  of  the  parties  to,  819. 
private,  tenants,  when   have  the  right  to  use,  326.  ; 

private  to  pass  over  land  is  restricted  to  lands  owned  hy  Ute        j 

grantor  at  the  time  of  the  grant,  328. 
private   to  paas  to  one  tract  of  land  does  not  indade  the  lig^t 

to  use  to  reach  another  tract,  327. 
private,  width  of,  322.  i 

WHABVES. 

Bee  N&vigable  Waters. 


1. 


WILLS. 


XaxK^t  X>BVlfflS— When  to  be  Begarded  as  of  the  Prooeedi  of  tb0 

t^  t>o  ^*^  ^^  ^'  ^®  Land  Itself. — A  devise  of  land  to  an  ezeentor 
•old  and  the  proceeds  to  be  divided  among  specified  bene- 
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ficiaries  is  not  m  devise  of  the  land,  but  of  the  proceeds  onlv.     (Ky.) 
Miller  v.  Malone;,  338. 

2.  IfQAOT  OB  DEVISE—Ademptloii  of.—If  lands  are  devised 
to  an  executor,  with  a  direction  that  he  sell  and  divide  the  profits 
suonong  certain  legatees,  and  the  lands  are  sold  by  the  testator  in 
liifi  lifetime  this  does  not  operate  as  an  ademption  of  the  legacies, 
-where,  after  such  death,  there  is  no  difficulty  in  identifying  the 
proceeds  of  the  property  or  some  part  thereof.  (Ky.)  Miller  v. 
:Malone,  338. 

3.  WIIiLfi»  BEVIVAL  OF.— A  Will  Once  Bevoked,  to  be  revived, 
most,  notwithstanding  the  intention  of  the  testator,  either  be  re- 
executed  or  adopted  by  some  subsequent  writing  executed  as  the 
statute  prescribing  the  manner  for  the  execution  of  wills  requires. 
(Wis.)     In  re  Noon's  Will,  944. 

4.  WILI4  BEVIVAL  OF.— The  Operation  of  a  Bevocatory 
Clause  in  a  will  is  immediate  and  absolute,  and  the  fact  that  such 
"will  is  destroyed,  or  cannot  be  found  after  the  death  of  the  testator, 
does  not  reivive  the  former  one.     (Wis.)     In  re  Noon's  Will,  944. 

Note, 

^ills,  devises,  mortgage  to  the  devisee  does  not  revoke,  869. 

devises,  revocation  of  by  the  eonyeyanee  by  the  testator  of  the 

property  devised,  353,  364. 
eyidenee  by  parol  to  repel  the  presumption  of  the  ademption  of 

a  legaey  bequeathed  by,  854. 
legacies,  in  the  eonetruetion  of  the  eonrte  favor  general  legaeisi^ 

Bee  Ademption  of  Legaeiei. 


385r 


